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ADVERTISEMENT. 


AS the very valuable and numerous decisions contained in the 
Term Reports, are, from the mode of their publication, necessa- 
rily unconnected and diffused through many volumes; the 
Compiler of the following sheets was induced to arrange and 
methodize them, not only as an Index to assist the student, but 
by carefully collecting together all the Cases upon every parti- 
cular point, and placing them in a regular mode of succession 
uncrer their respective heads, to furnish a ready means of refer- 
ence to the Cases themselves. 

The merit of a compilation of this nature, will depend not only . 
on the fidelity with which the Cases or Authorities are collected 
and. referred to, but on the order or mo'de of arrangement 
•idopted in the disposal of them ; and chiefly with the latter 
1 iew, the present compilation has been edited. 

Althpugh the 'placita contained in the valuable and recent 
Reports of Mr. East would perhaps admit of some trifling re- 
ductions, it might be deemed imprudent to have abridged tiicni 
in this Digest, and tluy arc therefore, (except in a very few 
instances,) copied verbatim from those volum®. 

It seems necessary to state distinctly the principles and the 
method upon which this Digest has been formed ; as the several 
Titles as they respect each other, and also the Sub-diviiiions ol' 
those Titles, differ very materially from the Index published by 
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Mr, Tomlins, to’whose valuable labours the Profession is so mudi 
iiidebte'd; ^ the subject of a title may be referred to under 
a designation less technical, and more conformable to modem 
practice. 

The general Heads or Titles follow each other in an exact and 
regular alphabetical succession. Their Divisions and Sub-divi- 
sions are denominated and described by figures and, letters, 
thus : — The first division of a general head or title is marked 
with thff figure I., the second division with the figure II., and 
so on without proceeding to letters, unless it is subdivided, in 
which *case they are inaiked by Italic letters within brackets, as 
(a) (V) (c) according to the number of Sub-divisions. 

Compression has been anxiously aimed at ; double indexing 
has therefore been avoided ; but when a Case might be looked 
for under several heads, a reference is made to the page where 
it is placed. Where a Case contains different points it is sub- 
divided arid arranged accordingly. 

The Table of Titles at the beginning is intended to supply 
the place of an Ipdex ; as every subordinate title is there set 
down with ’reference to the general head in the Digest, under 
w'hich it may be found. 

With respect to many of the principal heads, it may be neces- 
sary to explain their arrangement and disposition. For iftstance, 
the pleadings and evidence in particular actions, are placed under 
the different titles to which they, respectively belong. 

Although Misnomer is a general title,^ yet, for the mode of 
pleadTBg Jt in Abatement, a reference is made to the latter 
head. 

Under tlm head Assumpsit the Cases for money paid, money 
had and received. See. are collected. 
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The Cases relating to Agreements, Leases, and Wills, as go- 
verned by the Statute of Frauds, are collected under the latter. 

For Proceedings by and against Bail, see also the titles of 
Error, Outlawry, and Scire Facias. 

Tile laws relative to Courts Martial, Militia, Soldiers and Vo- 
lunteers, will be found on referring to the heaij of Military Law. 

The Duties and Liabilities of Sheriff' arc arranged as well 
inder the head Sheriff*, as also those of Bail, Escape, and 
Keplevin. 

For Contracts relative to the Sale of Land and of Goods, see 
s he liead of Vendor and Purchaser, 

The Statutes are chronologically arranged in the Table at 
the commencement of the second volume, and the Cases, are 
in general indexed under the names of the plaintiffs only ; but 
in three instances they are also indexed under the names of the 
defendants, viz. 1st. such as have been decided in more Courts 
than one, in consequence of Avrits of error or appeal j “2dJy, 
ejectment cases ; 3dly, sessions and settlement cases, and in all 
others where the King is the nominal party. 

The following Sheets are submitted to the Profession with 
great diffidence and anxiety. The Compiler feels that a num- 
ber of imperfections wilt be observed, many of which experi- 
ence might have enabled him to avoid. Should, however, a re- 
ference to the Cases in the Term Beports which form so hyge a 
body of law, be in the least facilitated, his labouFs will be more 
than compensated. 


Inner Temple Lane i Triniii/ Tcnny 1810, 
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JUDGES, &c. 

DURING^THE PERIOD INCLUDED IN THIS DIGEST. 


tf)e €aurt of ittna'is Benefit 

CHIEF JUSTICES. 


The Right Hon. William Earl of Mansfield: 

Ilis Lordship was not able to attend the Court after the first Day of 
Mic/iaelmas Term, 1786, and resigned his Office on June 4, 1788, 
having held it nearly 32 Years. — He was succeeded by 
The Right Hon. Lloyd Lord Kenyon, 

Appointed June Qth, and took his Seat June 1 1th, 1788 
Died in Hilary Vacation 1802, and was succeeded by 
The Right Hon. Edward Lof.d Ellenborough, 
Appointed April r2th, and took his Seat Mat/ 7th, 1802. 


PUISNE JUDGES. 

Hon. Edward Willes, Esq. 

Died January 14th, 1787- 
Hon. Sir William Henry Ashhurst, Knt, 

Resigned in Trinity Term 1799- 

Hon.. Francis Blllkr, Esq. afterwards Sir Francis Duller; 
Created a Baronet 2 Vacation 1789; resigned iiwJune, 1794, and 
went to the Common Pleas. 

Hon. Sir Nash Grose, Knt. 

Appointed February, 1787;- resigned in Easter Vacation, 1813. 
IIoN. Sir Souldkn Laurence, KjsiT. 

Appointed June, 1794, from the Common PleaSj where he had been ap- 
pointed Hilari/ Vacation preceding; returned to the Commons Pleas 
on the death of Sir Giles Rook, Easter Term 1808. 

Hon. Sir Simon Le Blanc, Knt. 

Knighted, and took liis Seat on the Resignation of Sir W. H. Ash- 
hurst, 6ih June, 1799- 
Hon. Sir John Bayley, Knt. . 

Appointed Hilary Vacation 1808, on the Resignation of ^ 

Sir Soulden Laurence, who returned to the Coinmon Pleas. 
Hon. Sir Henry Dampier, Knt. 

Knighted, and took his Seat on the Resignation of Sir Nash Grose, 

2oth June, 1813. 
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JUDGES. 


Y:n tfit Court of Common 

CHIEF JUSTICES, 

x'he Right Hon. Alexander Lord Loughboroug 
minted Lord Chancellor Hilary Term *1793; and succeeded in Hit: 
same Term, as Chief Justice, by 
The Right Hon. Sir James Eyre, Knt, 

' Died in IV/wi/y Vacation 1799* — Succeeded by 
The Right Hon. John Lord Eldon, who was appointed in the 
, same Vacation; under the Authority of 39 G. itl. c. 1 13. 
Appointed Lord Chancellor, Hilary Vacation 1801, but presided as 
Chief Justice till jEr/.s/er Vacation 1801, \vhen he was succeeded by 
The Right Hon. Richard Peeper Lord Alvanlky; 
Appointed Easier Vacation 1801 ; died 77/7flny Vacation, 1804; 
Succeeded by 

Sir James Mansfield, Knt. 

Appointed Easier Term 1804; resigned in Hilary VacaUon 1814; 

Succeeded by 

The JliGiiT Hon, Sir Vicary Gibbs, Knt. then J^ord Chief Raron of 
his Majesty’s Court of Exchequer; appointed Hilary Vacation, and 
took his Scat Jpril 27 tl), 1814. 


PUISNE JUDGES, 

tl)e Court of Common 


IIoN. Sir Henry Gould, Knt- died Hilary Vacation 1794. 

Hon. John Heath, Esg. 

Hon. Sir John Wilson, Knt. died in Trinity Vacation 1793. 

Hon. Sir Giles Rook, Knt, appointed Michaelmas Term 1793. Died 
* * * Hilary Vacation 1808. 

Hon. Sir Soulden Laurence, Knt. Appointed Easter Term 1794. 

Removed to the Court of K. li, in JunCj 1794. 

Returned to C. P., on the death of Sir G. Rook, Easter Term 1808, 
and resigned in Easter Vacation 1812. 

Hon. Sir Francis Duller, Bart. Came from the K. P. in June, 

, 1794. Died in Easter Vacation 1800. 

Hon. Sir Alan. Chambre, Knt. Appointed Easter V^acation 1600. 
Hor. Sir Vicary Gibbs, Kni , Appointed in the Room of Sir Soul- 
den Laurence, Trinity Term 1812. Appointed Lord Chief 
Baron of the Exchequer, Michaelmas Term 1813. 

Hon. Sir Kobekt Dallas, Knt. Appointed Michaelmas Term 

1813. 



ATTORNIES GENERAL, &c. 


XI 


ATTORNIES-GENERAL. 

Richard Pepper Arden, Esq. 

Piomoted to be Master of the Rolls, and Knighted Trinity Vacalioa 

1788. 

Sir Archibald Macdonald, Knt. 

Appointed Trinity Vacation 1788; promoted to the Office of Chief 
BarSn of the Exchequer, Hilary 1’enn 1793. 

Sir, J oHj. Scott, Knt. 

Appointed Hilart/Term 1793; promoted to the CiiieT Justiceship of C. 
Trinity Vacation 1799; and created Baron Eldon, 

Sir John-M iTFORD, Knt. 

Appointed Vacation 1799* 

Resigned Vacation 1801; and chosen Speaker of the House of 

Commons, • 

Sir Edward Law, Knt. 

Appointed ////Ain/ Vacation 1801; promoted to the Chief Justiceship of 
K. H. Hilari/ Vacation 1802; and created Baron Ellenborough. 

The Hon, Spencer Perceval, Appointed Hilary Vacation 1802. 
Sir Arthur Piggott, Knt. Appointed Hilary Tenn 1806. 

Sir ViCARY Gibbs, Knt. Appointed Term 1807. 

iR Thomas Plumkr, Knt. Promoted and appointed Trinity Vstcu- 
t^n 1812 — Promoted and appointed to the office of Vice-Chan- 
cellor of England, an office newly created by Stat. 53 G. III. c. 2*4*— 
Hilary V aciiikm 1813. 

Sip William Gaiiuow, Knt. Appointed Hilary Vacation 181 h 


SOLICITORS-GENERAL. 


Archibald Macdonald, Esg. 

SxF John Scott, Knt. 

Appointejd Trijiiiy Vacation,! 788. 

Sir J o h n A1 i r i o r d , K n r . 

Appointed Hilarr Term, 1793. 

Sir William Grant, Knt. Appointed Trinity Yacal’ion 1799. 
Resigned Hilary Vacation 1801. Ap*pointed Master of the Rolls, 
Easier y-dCLiUon 1801. 

The Ho N. .Spencer Perceval. 

Appointed Hilary Vacatiofi 1801. Promoted to be Attorney-GenerctL 
Thomas Manners Sutton, Eso. Appointed Hilary Vacation 1802. 
Promoted to the Office of a Baron of the Exchequer Hilarq Term 1803. 
Sir Vicary Gibbs, Knt. Appointed Hilary 1803. 
Promoted to be Attornej^-Geiierai. 

Sir Samuel Komilly, Knt. Appointed Hilary Term 1806. 

Sir Thomas Plumer, Knt. Appointed EasterTenn 1807. 

Sir William Garrow, Knt. Appointed Trinity Vacation 1812. 
Sir Robert Dallas, Knt. Appointed //iVe/ry Vacation 1813. 

Sir Samuel Shepherd, Knt. Appointed MichaHmas Y dchiwi J8i3. 


y Promoted to be Atlornies-Geiierah 
C See aljova. 
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SERJEANtS. 


Easter Term 1786* 

CiEORG'.i: Bond, Esq, Motto — Hteredkas d Legibus. 

Michaelmas Term 1786. 

John Wilson, Esq. on his being made one of the Justices ot C. 

Secunais Laboribus. 


Hilary Term 1787- 

Sir Alexander Thompson, Knt. on his being appointed one of the 
Barons of the Exchequer, 

Simon le Blanc, Esq. 

SoulJen Laurence, Esq. 

Rcxcrcntia Legum. 

Easter Term 1787* , 

William Cockell, Esq. — Staf Lege'Corond. 

Michaelmas Term 1787* 

C. Runnington, Esq. 1 

S. M arshall, Esq. >■ Paribus sq Legibus^ 

J. Watson, Esq. 3 


Trinity Term 1788, 

Lloyd Lord Kenyon, oii his being appointed Chief Justice of iv. B. 
Kalph Clayton, Esq. 

Quid Leges sine Moribus ? 


Michaehnas Term 1780. 

J. W. Rose, Esq. clioscn Recorder of London^ — V ilium l ege 


S. H/ywood, Esq. } 
J. Williams, Esq. S 


7V7///Yy Term 1794. 
Legnm Send ut Liberi, 


Hilary Term 1796. 
A'.J^almlb, Esq. — Evaganti Prana LicentUc. 

Easter Term 1 796- 

S. SiiEi HERn, Esq. — Legibiis emendcs. 



SERJEANTS. 
Easter Tertn 1798 

B. J. S ELLON, Esq . — Respice quid moneant Le^es* 

Hilary Term 1799 . 

J. Vaughan, Esq , — Paribus se Legibus amba. 


innity lerm 
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TnwiVy .Vacation 1799* 

Sir j. Scott, created Baron Eldoriy on his being appointed C. J. of C. P. 
Rege incolumi mens omnibus una. 


Sir Alan Chambre, on being appointed a Baron of the Exchequer, 
Majorum imtituta tueri» 


Hilary Term 1800. 

W. D. Best, Esq . — Libert as in legibus. 


Trinity Term 1800. 

Robert Graham, Esq. on being appointed a Baron of the Exchequer, 
Arthur Onslow, Esq. 

Et placitum Iceti ccmponite fadus* 


Hilary Term 1801. 

W. M. Praei), Esq . — Faderis eequas dicamus leges. 


Hilary Vacation 1802. 

Sir E. Law, created Baron Ellenborough on being appointed C. J. of 

K.B, 

Positis mitescunt secnla hdlis. 


Easter Term 1804. 

Sir j. Mansfield, Knt. on being appointed C. J. Of C. P* 

Serus in^ Caluni redeas. *' 

Sir T. M. Sutton, Knt. on being appointed a Baron of the Exchequer: 
Hie ames did pater atque princeps. 

Easter Term 1807- 

Sir George Wood, Knt. on being appointed a Baron of the Exchequer. 
Moribus ornes, legibus emend^s, 

Easter Term 1808. 

William Manley, Esq.l 

Albert Pell, Esq, > Pro Rege et Lege, 

William Rough, Esq. J 
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SERJEANTS. 


Easter Term 1809. 


Robert Benry Peckwell, Esq. 
William Frere, Esq. 


I Traditum ab antiquis 


servare. 


Trinity 1812. 

Sir Vjcary Gibbs, Knt. on being appointed one of the Justices of C.P. 

Eeges Juraque, 


Trinity Term 1813. 

Henry Dampier, Esg. on being appointed one of the Justices of K. B. 

Consult a patrum, 

John Oopley, Esg. Studiis vigilare severis. 

M ichaehnas T enii 1813. 

Sib Robert Dallas, Knt. on being appointed one of the Justices 

of C. P. 

Mos et Lex. 


Hilary Vacation 1814. 

HiCiiARD Richards, Esq. on being appointed one of the Barons of the 

Exchequer. 

Lex est ratio summa. 


Michaelmas Term 1814. 

John Hernard Bosanquet, Esq. 

Antiquam exqniritc mat re 
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A CHRONOLOGICAL TABLE 


Of the Periods contained in" the several Volumes of Reports from which this 
Digest 1ms been compiled. 


In K. B. 

1 T. B. from M. 26 G. 3. 1785 to E. 27 G. 3. 1787. 

2 T. R. T. 27 G. 3. 1787 — M. 29 G. 3. 1788. 

3 T. R. H.-29 G.* •* 3. 1789 — T. 30 G 3. 1790. 

4 T. R. — M. 31 G. 3. 1790 — T. 32 G. 3. 1792. 

5 T. R. M. 33 G. 3. 1792 — T. 34 G. 3. 1794. 

6 T. R. M, 35 G. 3. 1794 — T. 36 G. 3. 1796. 

7 T. R. M. 37 G. 3. 1796 — T. 38 G. 3. 1798. 

8 T. R. M. 39 G. 3. 1798 — T. 40 G. 3. 1800. 

I 1 E.R. M. to T.41 G.S. IROO— 1801. 

2 E. R. M. — T. 42 G. 3. 1801—1802. 

3 E. R. M. — E. 43 G. 3. 1803—1803. 

4 E. R. T. — H.43&44 G. 3. 1803—1804. 

r, E. R. E. — M.44 &45 G. 3. 1804. 

6 E. R. H. — T. 45 G. 3. 1805. 

7 E. R. M. 46 G. 3. 1805 to T. 46 G. 3. 1806. 

8 E. R. M. 47 G. 3. 1806 — T. 47 G. 3. 1807. 

9 K. R. M. 48 G. 3. 1807 — E. 48 G. 3. 1808. 

10 E. R. T. 48 G. 3. 1808 — H. 49 G. 3. 1809. 

I I E. R. E. 49 G. 3. 1809 — M. 50 G. 3. 1809, 

13 E. R. H. 50 G. 3. 1810 — T. 50 G. 3. 1810. 

13 E. R. M. 51 G. 3.1810 — E. 51 G.S. 1811. 

14 E. R. E. 51 G. 3. 1811 — M. 52 G.S. 1811. 

15 E. R. H. 52 G. 3. 1812— E. 52 G. 3. 1812. 

16 E. R. T. 52 G. 3. 1812 — M. 53 G. 3. 1812. 

1 1 M.& S. H. 53 G. 3. 1813 — T. 53 G. 3. 181.3. 

2M.&S. M. 54 G.S. 1813 —E. 54 G.S.'ISM. 


In C. P. 

|i 1 H. B. from E. 28 G. 3. 1788 to T. 31 G. 3. 1791. 

2 H. B. M. 32 G. 3. 1791 — H. 36 G. 3. 1796. 

§ IB.&P. E. 36 G. 3. 1796— T. 39 G. 3. 1799. 

2B.&P. M.40G. 3. 1799 — M. 42 G. 3. 1801. 

•3B.&P. H. 42 G. 3. 1802 — H. 44 G. 3. 1804. 

1 N. R. E. 44 G. 3. 1804 — T. 45 G. 3. 1805. 

2 N. R. M. 46 G. 3. 1805 — T. 47 G. 3. 1807. 

ft ITaunt. M. 48 G. 3. 1807 — E. 49 G. 3. 1809. 

2 Taunt. T. 49 G.S. 1809 — E. 50 G. 3. 1810. 

3 Taunt. T. 50 0.3. 1810 — E. 51 G. 3. 1811. 

4 Taunt. T. 51 G. 3. 1811 — E. 53 G. 3. 181.3. 

5 Taunt. T. 53 0.3. 1813 —M. 55 0.3. 1814. 

3 1 1 Marsh. M. 54 G. 3. 1813 — T. 55 G. 3. 1815. 


* Term Reports by Durnforcl and 
f East’s Reports. 

J Maule and Selwyn’s Reports. 

|j Henry Blackstone’s Reports. 

I Bosanquet and Puller's Reports. 

•* New Reports, 
j 1 Taunton’s Reports. 

1 1 Marshall’s Reports. 
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TABLE 


OF ALL THE 

TITLES, DIVISIONS, SUB-DIVISIONS, AND REFERENCES 

CONTAINED IN 


Tins DIGEST. 


]\OTE . — Kvtry principal Head or Title is printed in CAPITALS ; tlie Divisions 
in SXiALi. Capitals ; the interior Titles from winch Reierences are inaflc in, 
Homan Characters ; and the References in halic. 


ABU. Pa^e 

Abandonrueiit. 

See ///,s7<7YZ?i(‘e. X III, 424 

ABATEMENT 1 

I FLEAS TO THE PERSON. 1 

(a) C<»vertnrc ih/d. 

(/♦) JNonjoinder iOid. 

II. TO THE rOllM OF THE WRIT. 2 

{a) v'aiManct ihid. 

" (//) Misnomer Und. 

(e; Addition, want oi ;> 

III. TIME or- PLEADING. 3 

IV. . 10 RM AND KEtiUlSriES Of . 4 

V , RE P 1 . 1 A r 1 0 N AN D .? V D (; M E N T S 

ON. ihul. 

Oi- AC'j IO?E 

See Action. VL 12 

Abidinji* by Pleas. 

See Practice. HI. {ji) . 

Absence of hired StTvants. 

See Po(fr Settlement, IV. (e) 528 

Abstract oi‘ Title Deeds. 

See Trover. I. 687, H 

Abuttal. 

See Trespass . HI. (//) 7 685 

Wajf. 11. {a) 721 


ACT. Page 

Acceptance of Bills ol Lxi hange. 

See Bills of Excltunire. HI. 117 

Acceptance of (ioods, ~ 

See Vendor and /V^A' /fc/sVr, H, (//) 705 

Acceptanctw r 

See Landlord and Tenant. HI. 449 

PoiverAW. .‘63 

A ccommodation 13 1 i)s. 

See BanknqU.^W. f//) 8 123 

Bills of Exchange, i. (c) 142 

‘ IV. {d,) 149 


ACCORD AND SATISFACTION. 4 

.x\c:count. 

See Agrnt. IL 11 31 

Arrest. I. 4 57 

As.simpsit. III. 65 

. Account slated. 

Sec Assiunp.sit. III. 65 

Infant. I 2,3 374 

x\ccoii nls ( Oversee ''s . ) 

See Poor (hurs(crs. L (fi) ,547 

Ai'kiiowlcdgmeiit ^>f Liability, 

See .d-c?//. Ul. 32 

IV. 35 

Partners. IL 491 

Act of 13ankrn[)tcy. 

See J9a/i/fi7ypG IL 110 

b 
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OF TITLES. 


[ADM. 



Page 

Act ol ( bid. 


See Carrios. 1. 

175 

Acts of Parliaiiirnt. 


See J^cnal Statutes. 

507 

Statutes. 

657 

ACTION. 

6 

I. -OU.VDEU or PARTI r. .. 

6 

11. FORM or A(.T10\. 

s 

(ft) Debt or ( ’a>c 

tbid. J 

(h) Case or IVespa.-.s 

ihid. 

III. JOINDER OF COUNTS. 

9 

IV. NO'I K E OF ACTION. 

10 

(ft) To Magistrates 

ildd. 1 

(b) Excise or other Officers ibid. 

V. DEIvI.^ND OF PERUSAL AND COPY 

OF warrant. 

11 

VI. ABATEMENT OF. 

Id 

(ft) P>y Death of Parties 

ibid. 

(/>) Bankruptcy 

ibid* 

See also Action on the Case. 

12 

Assumpsit. 

61 j 

Attorney. V. 

82 

Bankrupt. VL 

120 

IX. 

128 

Baron and Penie. III. 

136 

Bills of Exchange. X. 

156 

Chartev-part^ 

182 

Corporation* VL 

209 

Covenant. 1. 

228 

DAt. .. 

243 

Ejectment. IV. 

292 

.Escape. IL.' 

304 

Infant. 1. 

37 1 

Inferior Court. 

37 G 

Justices of Peace. IV. (^») 446 

Libel. 1. 

457 

Limitation of Actions. 

4G2 

.Plilitary Law. 11. (ft) 

480 

Panners. IV. 

497 

Plead hfg. 

512 

Peart ice. 

5G7 

Penal Action. 

505 

Scire Facias. 1. 

G19 

Slander. 1. 

G4G 

Tithes. I. 

G72 

Tolls. L 

675 

Trespass. 1. 11. 

G78, 9 

Trover . 

GS7 

JVaste. 

719 

Watercourse. 

720 

Way. L 

720 

ACTION ON THE CAS] 

12 

1 TORTS TO 1 FR.SONS. 

12 

(ft) Against Suigcuik. .... 

. /ibid, i 


Page 


(4) Foi' Conswiutnccs of 
public Nuisances 
(c) Malicious Arrest 
((/) Malicious Prosecution 
(c) Debaucliing Daughters 
Anti see inquisition* 

(/) Enticing away and har- 
bouring Servant. s 

II. TOUTS TO uV.AL rKOPJ.KTY ( OlO 
POUF.AL. 

{a) Not repairing Fences 
(/>) Obstruction of Lights 
(c) Injuries to Lands in Re- 
ver.sion 

III. TORTS TO REAL PROPERTV IN- 
CORPOREAL. 


12 

Id 

14 

15 

dSO 


10 

ibid. 

ibid. 


ibid, 

1 ? 


(ft) Disturbance of Fran- 
chises ibid. 

And see Attorne]/. V. 1 1 
IV. TORTS TO PERSONAL PROPERTY. 17 

(ft) On Lailrntnls against 

Innkeepers ibid. 

(b) Misfeasance in public 

Ofticers ibid 

(c) Misfeasance in perform- 
ing Works ibid. 

(d) Negligence in driving 

Carriages ihid- 

(e) navi- 
gating Ships ibid. 

(/) False and deceitful Rt- 

presentations Is 

And see Action (in tbis Tabie) 

haUA.{a]S 97 

Action Penal. 

See Penal Action. 505 

Action Personal. 

I Si^e Practice. \ll. ( ) A 5S ^ 


Acquittal. 

See Action on the Casc\ 1. (c/) * * 

Addition. 

See Abatement. 11. (c) b 

Affidavit* 1. 

Bail. 111. (() lot* 

Adjuslment. 

See Insurance. XIV. 42 i 

Ad min istrat ion — Lc iteiA of. 

See iiTecft/ors. VI. 

Stainps. I. 05 1 

Administrator. 

See Prccntors. 32S 


ADMIRALTY. 19 
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ABATEMENT. 

L PLEAS TO THE PERSON. 

(a) Corcrture. 

(b) No/^oindtr, 

fl. TO THE FORM OF THE WRIT. 

(«) Variance. 

(b) Mi^no7ner, 

(r) Addition, ivant of, 

III. TIME OF PLEADING. 

jV. FORM AND KEQLlsn’E.S OF. 

V. REPLICATIONS AND JLDGMENTS ON. 


1. PLEAS TO THE PERSON. 

{a) Coverture. 

1 If the plaintiff take husband after 

suing” out the writ, and l^efore the de* 
claration, the defendant cannot give 
the eoverture in evidence uiider the ge- 
neral issue, but must plead it in abate- 
ment. 1)1 organ Painter, 6 T. R. 265 

2 An action of trespass for an injury 
done to the property of the wife dum 
sola, .should be brought by the husband 
and wife : but if such action be brought 
by the wife alone, the defendant must 
plead the coverture in abatement, and 
not iii.6«r. Milners, Millies. 3T. R.G27 

(h) Nonjoindel^-, 

1 To an action on the case against several 
pattners for negligence in their servant, 
whereby the plaintiff’s goods were lost, 
it cannot be pleaded in abatement that 
there are other partners not named. 
Mitchell V. Tarhutt, 5 T. R. 649 

2 To an action against a carrier in case 


Nonjoinder.. 

on the custom of the realm, for not 
safely carrying goods ; the defendant 
may plead in abatement that Ins 
partners onglit also to have been sued. 
Buddie V. iVillson. 6 T. K. 369 

3 To an action on the ca.se in the form 

of tort against one of several joint 
owners of a shij), for not safely con- 
veying goods which had been delivered 
to him l)y the plaintiff for that purpose, 
the defendant may j>Iead in abaleuient 
lliat the goods were delivered to him 
and liis partners jointly, and that his 
partners are not sued. Powell v. Lay^ 
ton. 2 N. R. 365 

4 If one of several part-owners of a chat- 
tel sue alone for a tort, the defendant 
cun only take advanlage of the objection 
by a plea in abaiement, even though 
the defect ajipeai- ni the ^declaration. 
Adduon V. Overend. 6 T. 11. 766 

5 If one of two [)art-o\vners of a chattel 

sue alone for a tort, and the defendant 
do not plead in abatement, the o^ier 
part-owner may afterwards sue alone, 
and the defendaiit Cannot plead in 
abatement to such action. Sedgworth 
V. Overend. 7 T. R. 2'?9 

6 A defendant may plead a secret part- 
nership in abatement, though the 
plaintitf had no means of knowing of 
the partnership, and could Tiot have 
proved it, had he joined the secret 
partner in tlie action. Dubois and 
others, assignees 6;c, v. Ludevt, 

1 Marsh, 246 

7 Joint contractors must be ail sued, 
although one has become bankrupt 
md obtained his certificate,* and if not 

B 
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Variance. 


[ABATEMENT. 1. II.] 


Dlisnomer. 


sued, the others may plead in abate- 
ment. Bovill V. Wood. 2 M. & S. 23 
8 In assumpsit, a plea in abatement that 
the defendant made tlie promfte 
jointly with another, is supported by 
evidence that the jnomise was made by 
the defendant Jointly with an infant. 
For the plai 111 iff must plead and prove 
that the infant lias avoided his promise, 
if he would reduce the Joint contract 
to a sole contract. Gihhs v. Merri/L 
3 Taunt. 307 

-9 If one of two j)artnrrs is an infant, the 
holder of a bill accejited by both 
partners may declare on it as accepted 
by the adult only in the names of both, 
and if the dei'endant pleads in abate- 
ment that the other partner ought also 
to be sited, the plaintitV may reply his 
infancy, and it is no departure. 

Burgess v. Merrill. 4 Taunt. 468 

10 On a writ in debt for lOGG/. plaintitr 
declared for 1000/. borrowed l>y de- 
fendant of the (ilaintifl*; and, in a se- 
cond couiit for 06/. for interest of a 
certain other sum of money lent by 
plaintifl'to defendant, defendant plead- 
ed in ahatement of the writ, *Uhat the 
said sufn of momy in the said writ men- 
tioned, and thereby .supposed to he bor- 
7'oxved fro?t! the plaintiff,^ ^ was bor- 
rowed by defendant and others, and 
not by defendant separately : on de- 
murrer, because this plea only an- 
swered one of the causes of action 
(that mentioned in the first count), the 
Court htld tile ]>lca bad. 

Harries v. Jamieson. 5 T. R. 553 

11 To an action of debt on the stat. 9 
^nn. c. 14. to recover back money 
won at play, the defendant may plead 
in abate liicnt, that the money w^as due 
from others not named as well as from 
himself. 

Brisiovj v. James, 7 T. R, 257 
12^Trespass against B., C. and D. for 
turning J, out of his house, and 
keeping the house and goods from 
him; pica, that A. had nothing in 
* the said house and goods but jointly 
and undividedly xviih D.” Judgment 
signed for want of a plea, and held 
flopgood V. Wright. 2 N. R. 188 

II. TO THE FOHM of THE WRIT. 

(a) Variance. 

1 Where defendant had been sued as 
the Right Honourable Ha7nilton Fie- 
myng Eafl of Wigtown, having j^vi- 


lege of peerage, and had judgment 
against him, and^n debt on that judg- 
ment he was called Haniilton Flemyng, 
E.sq. commonly called Earl of Wig- 
loxm ; on nul ticl record pleaded, held 
to be a failure of record. 

Blackmore v. Flcmyng. 7 T. R. 447, //. 

[b) 3Iis?W7ner. 

1 A misnoiTif r m'ay be pleaded in nbat"'- 
iTient uIktc ihe plaintiff misname', 
himself. Stajord Corporal, v. Bolton. 

1 B. & P. 44 

2 Plaintifls W(tc incor]>orated by the 

name of “ the Mayor and lUirgesscs of 
the horougli of Stafford in the county 
of Stafforiiy and sued by the name 
of “ the Mayor and Burgesses of tlu. 
borough of Stafford y tf.is is iiiahatc- 
inent and not in bar. id. lO 

3 A plea in abatement of misnomer of 
the defendant, beginning, and the 
said Richard sued by the name of Uo- 
bex'ty i.s had. Roberts v. Moon. 

5 1'. R. 487 

4 The defendant in a pica in ahatement of 
misnomer must give his surname as 
well as his true cliristian name, al- 
though his true .surname be used in 
the declaration. Haworth v. Spraggs. 

8 T. R. 5i5 

5 Defendant was baptized Richard 
James, and was culled in the declara- 
tion Ja7nes Richard ; tins is a misno- 
mer, and may lie ph aded in abate- 
ment. Jones v. Macquillin. 

5 T.R. 195 

G Defendant being arrested liy tlie name 

I of F. IL, put in bail by the name of 

I iS. //. . plaintiii' then declared thus : 

! S. H. arrested by the name of F. //., 
w'as attached to answ'er,^* &c. defend- 
ant w ithout craving oyer, pleaded in 
abatement of the w rit that his name 
was S. H. ; plaintiff having treated 
this plea as a nullity, and signed 
Judgment accordingly, the Court re- 
fused to set it aside. Murray v. 
Hubbart. 1 B. & P.' G45 

7 One indicted for a misdemeanor, may 
plead m abatement a misnomer of his 
surname, l^^ikepeare for Shakespeare, 
which shrafc. not be taken for idem so- 
nans; and the plea concluding with 
pnaying judgment of the said indict- 
ment and that he may not be com- 
pelled to answer the same, is good. 
Rex V. Shakespeare. 10 E. R. 83 

8 A plea of misnomer in abatement 
ixiust conclude with praying judgment 
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of the bill : praying that the same may 
be quashed was held ill on special de- 
murrer. Hi. ton V. Hi fins. 3 T. R. 185 

9 Defejulant is estopped l>y the recoj^- 
iiizance of bail entered into for him by 
the name in which he is sued, from 
pleadiiiLC a misnomer, thoup^h he him- 
self h(* no parly to the recoprnizanee. 
Meredith v. Hodges^ 2 N. R. 453 

(e) Addition, want of, 

! No addition havinj^ been oiven to the 
defendant, either in the recital of the 
W'rit, or in the subsequent part of the 
declaration, he pleaded the statute of 
additions, 1 H. 5. in abatement, and 
prayed judgment of the declaraticui. 
The Court held the pl( a a nullity, anrl 
allowed the plaint itf to sip^n judpf- 
incnt. Gray v. Sidnef. 3 B. ^ P. 395 

S As by tlie j>ruclice of the (\)urt of 
K. I>. they will not iLtrant oyer of an 
original writ, and yet a ])lea in abate- 
ineiit Ibr want of an addition to the 
riefendant in such writ is bad without 
oyer; the eflrct is to jirevent such a 
plea from Ix in j; jilearled, and there- 
fore if pleaded tile Court will quash it. 
Deshons v. Head. 7 E. li. 383 

III. TIMF, or I’l.rADlNO. 

I . The four days allowed for jileadinp: hi 
abatement are hot/i inclusive. Jen- 
ni/iiSs v. IVcbb. 1 d’. R. 277. Ilarbord 
V. PerigaL 5 d\ K. 210 

2 But if the last of the four days for 
pleading in abatement, happen on a 
Sunday, the defendant may file such a 
j)l(;a on the filth day. Lee v. Curlton. 

3 T. 1C G42 

3 lively jdea in abatement must be 
pleaded before the rule for pleading is 
out, and earinot be pleaded after an 
imparlance, luih ss the deelaration is 
deliverid so late in term that the de- 
fendant is not bound to ]ilead to it in 
that term, or is delivered after term ; 
in both whieh cases the defendant may, 
within the four last days, inclusive, of 
the subsequent term, plqad any plea in 
abatement as of the jSeeedenl term, 
'' bet her a rule be given or not, and 
Sundatj is one. Jenninqs v. li ebb. 

1 T. R. 278 

4 When a declaration is delivered before 
the essoign day of a term, with a rule 
to plead in the first four days of that 
term, the defendant cannot plead within 


that time in abatement, without a spe- 
cial imparlance. Doui^hti/ v. Lascelles. 

4T. R. 520 

5 A plea in abatement is had after a 
general imparlance. Ez'Uns q. i. v. 
Stevens. 4 T. R. 227 

G And may be taken advantage of on a 
general demurrer. Buddie v. Wilson. 

G T. R. 3G9 

7 There (tannot be a plea in abatement 
iiititled as of the terms subsequent to 
that in which the declaration is deli- 
vered without a special im])arlance. 
BUickinore v. Flemyng. 7 R. 447, ?z. 

8 A pica of ancient demesne was per- 
initt( d to he filed de bene esse w'itliiu 
the first lour days ; pending a rule nisi 
for permission to allow tlie plea so 
filed. Doc. d. Morton v. Roe. 

10 E. R. 523 

9 Ancient demesne must he pleaded in 
ejectment within the first lour days of 
the term. Dcnn d. IVroot v. Fcnn. 

8 T. R. 474 

10 After declaration filed conditionally 
m a town-cause until special bail should 
be put in aiul perfected, and notice 
thereof served, defendant has only 
ItMir days for [)leading in abatement; 
and il‘ he put in special bail on the 
fourtli day, which lue excepted to on 
the 5th, and not just ifiLd tdl the 9lh, lie 
is iluMi too late to pk'ad in ahatcnunit i 
and }dainLiir having demanded a plea., 
and none other being pleaded, he is 
entitled to sign jufigment as for want of 
a plea. IJinnsw IMojgan. 11 E. R. 411 

11 A deelaiation is only well filed from 
the time of notice, whedier it be a de- 
claration in chiel', or de bene esse; and 
therefore the delendant lias four days 
after notice, in vvliieh to jTIead in abate- 
ment. HiUchinson v. Brown. 7 T. K.298 

12 In a eountry cause, if the deferulanl 
put in speelal hail in time, lie may 
[)le;i(l in abatement; tliougb the b^il be 
not ])erfected till after tlie four days, 
if they be ultimately perfected within 
the time allowed by the practice of^he 
Court. Dhnsdale v. JS'iclson. 

2 E. R. 40G 

13 If defendant put in sjncial liail within 
four days in a town cause, Jie is enti- 
tled to plead in abatement, provided 
such bail be afterwards jiin’fected in 
time, though he had before [nit in 
other bail, and given notice of justi- 
fying, but had withdrawn them ii* 
lime. Hopkinson v. Henry. 

UK 11170 
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4 Form and Requisites. 

14 The plaintiff' may si«;:n ju<l 2 [ment if 

the Hefendant pkail in abatement after 
the four days, though no rule to plead 
has been regularly served. Brandon 
V. Payne. 1 T. R. 689 

15 If the tenant in a writ of right pray 
aid after a general imparlance, it is a 
good cause of demurrer, and the Court 
will give judgment thereupon, that the 
tenant answer alone. Onslow v. Smith. 

2 B. & P. 384, 

IV. FORM AND REQUISITES OF. 

1 In a plea in abatement that another 

person ought to have been sutd with 
the defendant, it is not necessary to 
lay a venue. And if it be pleaded 
that such Ollier person is alive, to wit, 
zh Spain, it ill be considered as plead- 
ed without any venue. Neale v. De 
Garay. 7 T. R. 243 

2 A plea in abatement is bad if it do not 
give a better writ, but tend to shew 
that the plaintiff* hath no action at all. 
Frans q. t. v. Stevens. 4 ff’. II. 227 

3 A plea in abutenient to the jurisdic- 

lion of the Court, beginning, de- 
fendit rim 4’ injuriam qnando/' was 
held good by the Court of K. B, Jli/krs 
V. Williams: 8 T. R. 631 

4 A writ in debt may be abated in })art 
and stand good for the reniaindei*. 
Therefore, if a plea in abatement ctui- 
tain matter which is in part abateim nt 
of’ the writ only, but concludes with 
a prayer that the whole writ may be 
abated, the Court may abate so mu eh 
of the writ as the matter pleaded aj)- 
plies to. Powell v. Fullerton. 

2 B. & P. 420 

5 To a declaration against one u|)oii 
joint premises by him and another, 
whom he avers to be outlawed, a plea 
of nul del record of outlawry is in ef- 
fect a plea in abatement, tor want of’ 
5|)arties : and therefore, if it conclude 
in bar, it is bad on general demurrer, 
and the plaintiff' is entitled to judg- 

, iTient quod recuperet, &c. Noivlun \. 

" Geddes. 1 E. R. 634 


and Judgments. 

6 Defendant having put in a plea in 

abatement in time, with an affidavit 
made before he could have seen the 
declaration, that the proznises contained 
in'the declaration were entered into if 
at all by others as well as himself, 
plaintiff'.rigned judgment, treating the 
plea as a nullity : the Court on motion 
set aside the judgment. I*ang v. Coiii- 
her. ‘ 4 E. R. 348 

7 Aid prayer is a dilatory plea, within 
4 Ann. c. 16. and must tlierefore be 
verified by affidavit. Onslow v. Smith. 

2 B. & P. 384 

V. REPLICATIONS AND JUDGMENTS ON- 

1 If a replication to a plea in abatement 

of the writ begin, that the said de- 
claration ought not to be qiiaslicd,^^ 
but conclude properly, it is well 
enough ; for such words may be re- 
jected as surplusage. Sabine v. Jolm^ 
stone. 1 B. & P. 60 

2 Replication to a ]>lea in abatement, 

(that the promises were made by y/. 
and B. jointly with the defendant,) 
that A. and B. were in Scotland at the 
eommeneement ol* the suit, bi'c. and 
liad no property within the jurisdic- 
tion of the Court, by which they could 
he summoned, tec. is bad. Shepherd 
V. Baillie. 6 T. R. 327 

3 To a plea in abatement of misnomer 
of plainlill^ replii aLioii that the plain- 
tiff was known as well by the one 
name as the other: upon demurrer 
over-ruled, there must he judgment of 
respondcas ouster, and not quod recu- 
peret. Boi'ccn V. Shapeot, in error. 

1 E. R. 542 

4 In abatement the Court will give no 
other than the jjroper judgment pray- 
ed for by the party ; but in the case 
©f pleas m bar, the Court will give: 
that which appears to them to be the 
projicr judgment upon the whole re- 
cord, u hetlu r regularly prayed for or 
not. Rex \ . Shakespeaie. lOE, R. 87 


[ABATEMENT. IV. V.] Replications 


ACCORD AND SATISEACT^pN. 


I Plea to assumpsit, lliat the defendant, 
(who was the payee of a prurni.ssory 
note,) indorsed it to the plaintiff’ ** for 
and on account of*' the said debt, is 
a good plea. Kearslake v. Morgan. 

* 5 T. k. 513 

Bs cannot be a sa- 


tisfaction in law of a greater sum then 
due : nor can it operate as an extin- 
guishmciit of the original cause of ac- 
tion, though accompanied by a condi- 
tional promise to pay the residue when 
of ability. Fitch v. Sutton. bF. R. 230 
3 Thcrefurewhere a debtor entered into an 
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«i^reernent with his creditors, whereby 
they acjreecl to receive 20/. per cerd. 
ill satisfaction of their several deiits, 
and released the remainder in consider- 
ation that half of the cornposit ion should 
he secured hy the acc(‘|)tance oT one 
of the creditors, whicli accordingly 
was giren, and paid when due ; held 
that such agreement was binding on 
the plaintifl^ one of the creditors, and 
that his suing the debtor after receiv- 
ing the co'nijiosition was a fraud upon y 
the rest of the creditors. Stcimnan v. 
Magnus, 1 1 E. R. dOO 

4 A plea that the plaintiff and de- 
fendant agreed to stMtle all matters 
in dispute, and to bind themselves 
in a penalty not to sue each other, 
is a bad plea, as it does not amount 
to satisfaction. James v. David, 

5 T. R. 141 

;> One of three joint covenantors gives 
a bill of exc hange for part of a debt 
secured l)y the covenant, on which bill 
judgment is recovered : held such 
judgment to be no bar to an action of 
covenant against the three ; such bill, 
though stated to have been given for 
thv payment and zn satisfaction of the 
dt:bt, not being avcrn.'d to have been 
accepted as satisfaction, nor to have 
produced it in fad. Drake v. 71///- 
chclL . d E. R. 2ol 

0 An agreeme fit belwi cn a debtor and 
his creditors iliat tliey will avccept a 
composition in satisfaction of their re* 
spectivt' debts, to be paid in a reason- 
able time, cannot Ik pleaded to an 
action brought by one of the creditors 
to recover his whole demand.* Ihaitfi- 
rote \ . Crookshanks. 2 T. R. 21 

7 ]>ut if the tlebt had been ascertained 
by the agreement, and a fund pro- 
vided, and all the creditors bound to 
forbear, it seems that would have been 
a good jjlea. id, 27 

W So if the debtor had assigned over all 
his efleets to a tru.stee in order to make 
an equal di.stribntion among all his 
creditors, that would have been a good 
consideration in law for the pronii.se. 

id. 2S 

9 A. declared that in consideration that 
lie at tlic request of B. 'ivdd consented 
ar'^ agreed to accept and receive from 
D. a composition of so much in the 
pound upon a sum of money owing 
from B. to A., in full satisfaction and 
discharge of the debt, B, promised to 
pay the composition : the Court of 


C. P. on motion in arrest of judgment, 
held that this was not a good consider- 
ation to maintain an assumpsit against 
B., a zfiere^iccord not being a ground 
of action. Lynn v. Bruce. 2 II, B. 317 

10 Accord and satisfaction made before 
breach of a covenant, cannot be plead- 
ed ill bar of an aji'tion on the covenant. 
Kaye v. Waghornc. 1 Taunt. 428 

1 1 To debt on a bail-bond it is no good 

plea that the action was brought by 
the sheriff for the benefit of, and as 
trustee for the sheriff's officer who 
arrested the defendant, and to whom 
the defendant paid the debt and co.sts, 
and who accepted the money so paid 
by the ilefendanl in full satisfaction 
and discharge of the bond and fees ; 
and that if any damage afterwards ac- 
crued by default of defendant's ap- 
pearance according to the condition of 
the bond, it was occasioned by the 
sheriff’s officer not paying over the 
debt and costs to the plaintiff in the 
original action, which would have been 
accepted by such plaintiff: for the of- 
ficer liad no interest in the bond at the 
time of the supposed satisfaction 
ceived by him. Sc holey v. M earns. 

7 E. U. 147 

12 The Toleration Act, 1 IV. & M. c. 18. 
|)rovides (§ Is.) that any person mii- 
iicioudy disturbing any dissenting con- 
gregiition under that Act, on proof 
before a justice of peace, shall find 
sureties in 5f)/., or in default be com- 
inilted to ])i ison till the next sessions, 
and oil conviction forfeit 20/. to the 
crown. To an action against magi- 
strate'> for trespass and false impnson- 
nieni they pleaded a charge preferred 
befijre tliein for an offence against that 
clause, and a commitinent*t*or want of 
sureties under it to the next sessions: 
and that before the next sessions it was 
agreeil between the prosecutor and the 
now plaintiff, ivith the consent of the 
connnitlmg magistrates (the now de- 
feiHlants,) that the prosecution should 
be dropped, and the plaintiff be di^ 
charged at the sessions for want of pro- 
secution ; that the. plaintiff was accor- 
dingly then and there so discharged in 
fall satisfaction and discharge ff the as- 
sault and imprisonment: held this was no 
legal satisfaction ; for either the agree- 
ment was illegal, as stifling a prosecu- 
tion for a public misdemeanor, and 
thereby impeding the course of jus- 
tice y or the satisfaction, if any, tvas 
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moving from the prosecutor only, and 
not from the justices ; their authority 
over the prosecution being at an end 
after the commitment of , the plaintili^ 
and ihcir consent afterwards to the pro- 
secutor dropping the prosecution be- 
ing a mere nullity, and no satisfaction 
for a prior injury, if. any, received by 


the plaintiff from their act. Edg- 
combe v. Rodd. 5 E. R. 294 

13 If the plaintiff in an action com- 
menced against several tort-feasors, 
accept of a sum of money from one 
of them, and drop that action, scmblc 
that he cannot sue the others. Du- 
f resile v. Iluichinson. 3 Taunt. 117 


ACTION. 


I. JOINDER OF PARTiES. 

11. FORM OF ACTION. 

(«) Debt or Case. 

{b) Case or Trespass. 

III. JOINDER OF COLNTS. 

IV. NOTICE OF ACTION. 

[a) To Magistrates. 

(b) — Excise or other OJjicers. 

V. DEMAND OF PERUSAL AND COPY OF 

WARRAN r. 

VJ, ARATF.MENT OF. 

(rt) Bp Death of Parties. 

{^b) — Bankruptep. 

1. JOINDER OK PAiriir^. 

■ 1 If the cause of at tiori arise cr ro;;~ 
tractUf the ])laintiff must sue all the 
contracting p.irties ; if, ei dvJicto, h(’ 
may all or any one. Scott v. 
Codxiin. i K ^ P. 73— 7.) 

i Jt is no ground of nonsuit in an ac- 
tion on a contract, that a dormant ]>art- 
ncr, who is nut ]>nvy to the contract, 
and is not party to the suit, partakes 
the benefit of the contract, an«l there- 
fore ought to be joined as plaintili’: 
for such a dojuianl partner could not 
maintain the action. Llnpd v. Arch- 
boivlc. 2 raiint. 321 

Au^ see BovUl v. Wood. 2 I\I. & S. 23 

3 If the ostensible proprietor of mate- 

rials enter into a contract for work to 
l>e done thereon, it is not necessary 
that in an act ion brought on the con- 
tract, another, who lias secretly pur- 
chased a share of him, but is no party 
to the contract, should he joined as a 
co-plaiiitiff; nor could such dormant 
partner su>tain an action. Maxvman 
V. Gillett. 2 Taunt. 325, notd 

4 The assignees of A. a liankrupt, and 
also of B. a bankrupt, under separate 
commissions, cannot recover in the 

action di joint debt due from the 


defendant to hotli file bankrupts, and 
also separate debts due to each ; and if 
in such an act ion the .lury have as- 
sessed the damages severally on the 
separate counts, the Court will arrest 
the judgment on those counts, which 
clemand the debts due to each bankrupt 
separatelu. Hancock v. Jloi/icood. 

3 T. R. 433 

5 But where the plaintifls sued as assig- 
nees of A. and B. and also as assignees 
of C., for a joint demand as due to all 
the bankrupts, the declaration was held 
good on a motion in arrest/ii“ judg- 
ment. Streat field v. Halliday. 

3 t. U 779 

G A. B. and C having been appointed 

I as>igiu es und( r a commission of hank- 

rn|»t, and lia\ ing a<'led as such, A. and 
B. pay eacli haiCol lus hill to the soli* 

i cilor ; lield, lhaty/. and B. could U(»t 
maintain a joint action against C. for 
liis proportion of tlu mom y paid, hut 
imi?>t each bring a separate action. 

Brand v. Boidcott. 3 B. fk P. 235 

7 All oialer of the l.ord Cliancellor, 

ihade under tlie stal. 5 C. 2. c. 30., 
upon the petit i(ai uf creditors, for 
removing one of' several assignees of 
a havi!:rupt’s e.state, not followed up 
by any re-assignment or release ofsue!i 
assignee to the remaining assignees, nor 
by any new assignment of the com- 
missioners under tlie Lord Chancel- 
lor's further order, does not operate to 
divest the legal estate out of such re- 
moved assignee : and cousequently lie 
ought to join in an action of trover 
brought by the assignees for a shi)> 
belonging to die bankrupPs estate. — 
Bloxam v. Hubbard. E R. 407 

But if he be not joined, advantage can 
only be taken by plea in abatement to 
the wdiole action : though the othes 
assignees who sue can only recover 
their projiortional parts. id. ibid. 

8 The plaintifls, together with A, and 
B, being owners of one ship, and the 



7 


Joinder of 'Parties, [ACTION. L] Joind^T of Pariits. 

defendant of another, a prize was giving^- distinct proof, that the son 

^aken, condemned, and shared by though proved to be a minor, had no 

agreement between them ; afterwards property in the banking* fund, or 

the sentence of condemnation was re- share in *the business as a partner, 

versed, and restitution awarded with Teed v. Ekvorihi/. 11 E. R. 210 


costs, which was ])aid solely by the 
phintids, A and B. having in the mean 
time become bankrupts; an action for 
money paid to the use of the defend- 
ants cannot be brought by the plain- 
tiffs Jiione, for a moiety of the restitu- 
tion jnoncy and costs, because it vva% 
either a partnership transaction, when 

A, and B, ought to be Joined, or not, 
when separate actions should be 
brought by each of the persons pay- 
ing. Graham v. Robertson. 3T. R. 282 

9 In an action on thi^ case upon a deli- 
very of goods to several joint-owners 
of a ship, to be carried to A. for 
freiglit, alleging a deviation; if the 
plaintiff fail in proving all the dcrend- 
ants to he owners, he cannot recover 
even against tho-(: whom he proves to 
be owners. Max v. Roberts, 

2 N. R. 454 

40 A solvent partner may join with the 
assignees of liis two bankrupt partners 
ni maintaining an action for money 
had and received to recover back from 
a creditor the amount of a bill, the 
joint property of the firm received by 
him from the acceptor by the ifi Jorse- 
ment of the two other partners after 
acts of bankruptcy committed by 
them. Thomason v. Frere, 10 E. R, 418 

II A.y B., and C., having dissolved part- 
nership, C. after such dissolution, drew 
hills in the partnership firm in favour 
of D.j he not knowing of sucli disso- 
lution ; upon wliich D, brought his 
action against all the former partners ; 
and C, having pleaded his bankruptcy, 
D. entered a 7wli prosequi as to him, 
and recovered judgment against A, and 

B, Wliich was afterwards satisfied by 
the attorney of A. and B., who ad- 
vanced part, and borrowed the rest of 
the money on ihciv joint cre<lit; held 
that the sum so paid in satisfaction of 
the judgment might he recovered in a 
joint action by A, and B, against C . — 

Osborne v. Harper. * 5 E. R. 225 

12. Where a banking trade was carried 
''ll in the name of father and son, in 
whose joint names the accounts with 
the customers were headed in the 
banking books, the father cannot sue 
alone for the balance of an account 
over-drawn by a customer, without 


13 In an action against three, wherein 
the plaintiff declared that they luid the 
loading of a hogshead of tlu: plain- 
lifPs, for a certain reward to be paid 
to one of them, and a certain other 
reward to the other two, and that the 
defendants so negligendy conducted 
themselves in the loading, &c. that 
the hogshead was damageci : held that 
the gist of the action was the tort, 
and not the contract out of which it 
arose ; and therefore that on a plea of 
not guilty, the two being acquitted, 
judgment might he had against the 
third, who was founrl guilty. Govett 
V. Radnidtre and Others, 

3 E. R. (53 

14 Upon a declaration in case, alleg- 
ing a deceit to have been effected 
upon the plaintiff by means of a 
warranty made by two defendants, 
upon a joint sale to him by both, of 
sheep, their joint property, the 

tiff cannot recover upon j)roof of *a 
contract of sale and warranty by one 
only, as of liis separate property ; the 
action, though laid in tort, being 
founded on ihv joint contract alleged. 
Weal V. King. 13E. R. 453 

15 Where bail call together upon an at- 
torney and employ him to surrender 
their principal, one of tlicm cannot 
afterwards maintain a separate action 
against such attorney for negiecting 
to effect tlie surrender pursuant to 
his undertaking. Hill v. Tucker. 

1 Taunt. 7 

16 The reversion of land:^, demised to 
the defendant for years, is conveyed 
to A. and B., and the heirs of B. in 
trust lor A. and his heirs: A. declares 
singly on a covenant contained fh the 
lease, and after setling out the above 
title, without averring the death of B, 
states hirnself* to he "* thereliy sensed 
of the reversion in his demesne as of 
fee.^’ Upon general demurrer, to the 
declaration, the Court of C. P, held 
this to be had, and that thg defeiidaiii 
need not plead it in abatement. Scott 

, V. Godivin. 1 B. & P. 67 

17 An action is well brought against 
one of several trustees, under a turn- 
pike act. Sutton v. Clarke, 

1 Marsh. 429 
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II. FORM OF ACTION. 

(a) Debt or Case, 

1 Where a navigation act 'empowered 

the company to sue for calls, &c. 
" By action of debt or. on the case;** 
it was ruled that an action on the case 
in tort lay. Hiuhlcrsjield Canal Co. v. 
BucUcy. 7 T. K. 36 

(h) Case or Trespass. 

I Where the injury is committed by the 
immediaie act concolamed of’, the ac- 
tion must be trcspa.'^s; wb.ere the in- 
jury is consequential Uj)on tli *t act, 
case is the nrope r remedy. Daij w 
Ju/icards. 5 T. 6 18. Sari:^nac v. 
Boome 6T. K. 125 

2 The true criterion is, v hether or not 
the injury were recei'ed by force: if 
it were, the acticn imij-t he trcs])a>.'s. 
It is immaterial whiitlu r it were wil- 
ful or not. Leamc v. Bray. 

3 K. K, 

3 If I put in motion a dangerous 
thin I*': as if I let loose a d.in;^ crons 

and nuscliicf ensur, 1 am ari- 
’stverable in tres|»ass, thou oh the case 
of »Vo// V'. Shepherd (that of throw- 
ing' tlie squib) goes to the limit of 
tiic law. id. 598 

4 Where one accidentally drove his car- 

riage against another’s, the remedy is 
trespass and not. crt-se ; tlie injury l)e- 
ing immediate from the act done; 
though he were no 0lherwi.se hlame- 
ahle than by driving on the wrong 
side of tile road in a dark night. 
Lcame v. Bray. id. 593 

5 Declaration against the defendant for 
driving his cart against the plaintiff’s 
lioivc with force and violence, alleg- 
ing it to have been done ' by and 
through the mere negligence*, inat- 
tention, and want of proper care,” of 
the defendant. On deimirrer to this 
declaration as not being in trespass, 
held that this deedaration in case was 
good. Rogers v. I mb let on. 

2N. R. 117 

6 A plaintifi’ cannot declare in an action 

on the case, that tlie defendant so fu- 
riously drove liis cart, that by his im- 
proper conduct it was driven with 
gi’eat force against the plaintiff’s car- 
riage, ;;e/* (piod, the loss happened; 
his remedy is tre.spass vi armis. 
Day V. Edwards. 5 1'. R. 648 

7 An action on die case stating that the 


defendant’s servant wilfully drove a» 
gainst the plaintiff’s carriage whereby 
it was damaged, cannot be supported : 
it should have been trespass. Savignac 
V. Roome. 6T. R. 125 

And Tnpe v. Potter. 6 T. R. 128, n. 

8 A. declared in case against B. for sink- 
ing his boat, and after averring a non- 
feasance in B. as the cause, stated him 
to have acted witfi great force and vio- 
lenct in accomplishing the injury; A. 

# recovered; ami on error brought be- 
cause the action should have been 
trespass^ not case, and because the 
two actions were mixed, the Court of 
KxcliequtT Cliambcr referred the two 
concJiKling exprcs.sions to the non- 
fe:!.sance first stated, linri hold the de- 
claration sufhcieul to support the 
judgment. Turner v. Jlaw hins, m Cam. 
'Saw. 1 B. & P. 472 

9 An action of tiTs|>riss cannot be 
maintained a!.:ninst tlu* owner of one 
vessel for damage done to another by 
the negligence c4 the pilot while the 
owner IS on board. The proper re- 
medy is by an action on tiie ca.se. 
Dugget V. IMonigomcry. 2N. R. 446 

10 A. wilfully run lii.s vessel again.vt 

B.’s, and damage ensue, B. may bring 
trespa.ss: but if//, so negligently steer 
hi.s ves.scl that it runs foul of Ji.’s, 
tlien ca.ic is the proper action. Ogle 
V. Barnes. 8 'V. R. 1 88 

1 1 It is ditriculf to put a case wiicre the 

master can be considtrtd as a tre..,- 
pas.«T for an act of ins servant, not 
done by his comiuand. Jlorlry v. 
Gaisford. 2 11. B. 443 

12 Therefore c«.?c and not trespass '\s Xha 
proper remedy for an injury done 
to the plaintilf’s carriage by the ser- 
vant of t lie defendant negligently driv- 
ing his carriage against it. id. 442 

13 And if such act be done wilfulh/ by 
the servant, without the assent of the 
master, neither trespass, nor, it >houl(l 
seem, any other action, w ill lie against 
the master. McManus v. Cricket t. 

1 E. R. 106 

14 I 'or false imprisonment, the distinc- 

tion betw'cen case and tresjiass is this: 
where the immediate act of imprison- 
ment proceeds from the delendant, 
the action can only lie trc.sjiass: but 
where the act of imprisonment by 
one person i.s in consequence of infor- 
mation from anotlicr, there an action 
on the case is the proper remedy. 
3Io7'ga?t V. Hughes. 2 T. R. 230 
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15 V A father may maintain trespass for 
breaking*, &c. Ins house, and debauch- 
ing his daughter, per quod servitium 
a?nisi£, thougli the daughter be above 
21 years of age, where acts of ser- 
vice are proved, tliougli there be no 
contract Ibr service. Bennett v. Alcott. 

2 T. R. 16G 

10 But where this kind of offence is ac- 
companied with illegal entry of 
the lather’s house, he has his election 
either to bring trespass for the break- 
ing, ike, and lay the debauching of 
the daughter* and loss of her service 
as consequential; or he may bring 
the action on the case inere] 3 ’’ for 
deliauchiug the daughter, per quod 
servitium amisit. ^ 'J’. II. 167 I 

And sec the cases of IVoodivard v, Wal- 
ton, 2 N. R. 476 

And Maefudzen v. Olivant, 6 E. R. 387 

III. .lOINDER or COCiVTS. 

1 Where the same plea may he jdeaded, 
and the same Judgment given on se- 
veral counts, they may he joined in 
the same declaration. Brown v. Dixon. 

1 r. R. 274 

2 Assumpsit and trover cannot he joined. 

id. 277 

But to a declaration against a common 
carrier, upon tlie eustom of the realm, 
a count in trover may be added. 

id. ibid. 

2 The first count of a declaration being 
ill trover I’or hills of exchange, and 
the second and third counts stating 
the delivery of the hills to the defend- 
ant in ortler that he might get them 
di>eounled for a certain commission, 
and lus having got them discounted, 
and converting the money to his own 
use; file defendant demurred gene- 
rally on the ground ot a inisjoindeT of 
tort aiwl contraet; hut the Court held 
that on a general demurrer, as all the 
counts were in Ihc/br//^ of tort, judg- 
ment must lie for the plaintiff if any 
one count was good. Judin v. Samuel. 

1 N. R. 4d 

Affirmed in K. B. Samiad v. Judin, (in 
error.) ^ 6 h. R. 333 

1 A count on a promise made bq de- 
fendant as admimstrator to pay money 
leeeivcd by him as .viurh to the ])lain- 
tiif’s use cannot be joined with other 
counts on jiromises made by the inte.s- 
tate. Jaininirs v. Newman. 

4 T. R. 347 

5 A count upon a promise to the plain- 


tiff as adiuinistratrix for goods sold 
and delivered by her after the death 
of the intestate, may be joined 'wdth a 
count utioon an account stated with 
her as administratrix ; for the damages 
and costs, when recovered, would be 
assets. Cowell, Administratrix, v. 

I Watts. 6 E. R. 405 

; 6 A count in assumpsit to the plaintiff^ 
as executrix, for money paid by her 

I to the defendant’s use, may be 
joined with another count on promises 
made to the testator : for, noil constat 
but that she may have been com- 
])clled to pay the money upon an obli- 
gation by the testator as surety for the 
defendant to a creditor; in which 
case the law would raise an assumpsit 
in him to reimburse the testator’s 
estate, and the money so recovered 
bj' the executrix would he assets. 
Ord\, I'cnwick, Executrix (in error.) 

3 E. R. 104 

7 A count for money had and received 
by defendant to the use of the exvnitor, 
as such, may be joined to an account for 
money had and received to the use of 
the testator. Petrie v. Hammy. ' , 

3 f. R. 659 

8 But a plaintiff' cannot join in the 
same declaration a cause of action as 
executor with another which accrued 
in his own rigiit. 3 T. R. 659: — and 

Cocker ill Ux. Executrix, kc. v. 

Kj/naston. 4 T. R. 277 

9 The three first counts of a declaration 
in assumpsit against executors staled 
promises made by llie testate.', the 
fourth was for money iiad and re- 
ceived by the defendants “ as such 
executors as aforesaid,** staling a pro- 
mise to j>ay by them ** executors as 
aforesaid** anrl the last* was upon a 
count stated by tlie defendants exe- 
cutors as aforesaid** and stating the 
promise to pay in the same mainicr : 
held hatl upon general demurrer. 
Brii^doii V. Parkes, Exovs. 

2 B. & P. 424 

10 A count upon an account slated v’4th 

the plaintiff, executrix, &c. (not saying 
as executrix, ike.) cannot be joined 
with counts on promises to the testa- 
tor; for it is no allegatiorr that the 
promises were made to tlie plaintiff 
ill her representative capacity ; and 
under such a count proof might be 
given of an account stated with her 
in her individual clpiracter. Hcnshnll 
V. Roberts in error. 5 E. R. 150 
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Whether, if it hacl l)een laid to be 
on an account stated with the plain- 
tiff’ herself, though named as execu- 
trix, &c. it could be so joined, as the 
cause of action w'ould still appear to 
have arisen in the time of the execu- 
trix, though the money, when re- 
covered, would be assets. Henshall v. 
Roberts (in error.) 5 E. R. 1 50 

11 A count on an insimul compiitassent 

with the plaintiff’ as executor, may he 
joined with a count for goods sold by 
the testator- Thomson Ux. Execu- 
trix V. Stent. 1 Taunt. S22 

12 The criterion whether the counts are 
misjoined, is, whether the money, if 
recovered, will be assets or not, in 
the hands of the executor. id. ibid. 

13 A count in covenant, charging the 
defendants as executors for breaches 
of covenant by their testator as les- 
see, who had covenanted for himself, 
his executors, and assigns; may be 
joined with another count, charging 
them that after the testator's <leath, 
and their proving the w ill, and dur- 

the term, the devised premises 
iCarrie by assignment to one I). A., 
against w'hom breaches were alleged ; 
and concluding that so neither the 
testator, nor tlie defendants after his 
• death, nor D, A. since the assignment 
to him, had kept the said covenant, 
hut had broken the same. And plcne 
administraverunt may be [deaded to 
both counts, Wilson v. 

lOE. R. 313 

14 An executor cannot join a count 
upon a bond given to his testator, 
and a count upon a bond given to 
liiinsdf as executor, in the same 
action. Hosier v. Lord Arundel. 

3 B. & P. 7 

15 An action for debauching the plain- 
tiff'^s daughter per quod servitium 
amlsit, is an action of trespass, and a 
count thereon may be joined with a 
count for breaking and entering the 
house. Woodivard v. Walto?i, 

2 N. R. 476 

IV. NOTICE OF ACTION. 

{a) To Magistrates. 

1. The lord of a manor, who is also a 
Justice of the peace, is entitled to a 
month^s notice of an action brought 
against him for taking away a gun in 
the house of a person unqualified to 


kill game, by the stat. 24 G. 2. c. 44. 
for it will be presumed that he acted 
as a justice. Biggs v. Evelyn, rBt.) 

2n.B. 114 

2 One magistrate committing the mother 
of a bastard child to custody for not 
filiating the child, is yet entiiled to the 
previous notice of action required by 
the above statute, though by the stai, 
18 Eliz.c. o. § 2. jurisdiction over the 
subject matter is given to tiuo magis- 
trates. Weller v. Toke. 9 E. R. 364 

3 No action can be brought against a 

justice of the peace for any act <lon^ 
by him in that character without giv- 
ing him a month's notice of the pre- 
cise uorit or process intended to he 
.sued out as well as of the cause of action. 
Lovelace v. Curry. 7 T. R. 631 

4 Notice, of an action on the case for 

false iniprisomnent and assaidi was held 
not sulficicnt to support an action of 
trespass and false imprisonment. Strick- 
land v. Ward. 7T.R.631,?l 

5 Notice of action was subscribed given 
under rny hand at Durham the 11th 
day of — &c. Richard Ratcliffe, attor- 
ney — for, &c. Without adding any 
place of residence ; held insufficient. 
Taylor v. Fenwick. 3 B. &P. 5Ho,?iotd 

G A notice of action to a niagistrate 
under 24 G. 2. c. 44. J 1 . indorsed 
with the name of tbe plaintifi’s attor- 
ney, and the words, of Birtningham;' 
as describing the place of his al)ode ; 
held sufficient. Osborn v. Gough. 

3 B.&P. 551 

7 The action must be brought within 
six mopths of the notice. Jl cston v. 
Fournier. 14 E. R. 49! 

(b) Excise and other Officers. 

1 An excise officer is entitled to notice 

under stat. 23 G. 3. c. 70. § 30. before 
an action is brought against him for 
an act not warranted by his official ca- 
pacity, if done bona fide in the sup- 
posed execution of his duty ; such as 
the assaulting of an innocent person 
whom he suspects to be a smuggler 
employed in running goods. Daniel v. 
Wilson. 5 'r. R. 1 

2 As to what is a sufficient notice under 

this statute, see the case of Wood v. 
FoUiott. 3B.&P. 55l,notd 

3 If a revenue officer seize goods as for- 
feited, which are not liable to seizure, 
and take money of the owner to re- 
lease them, the latter may recover back 
the money in an action for money had 
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Notice to Officers, 

and received; in which action the 
month's notice iiuder the above sta- 
tute need not be given, /rrz/zg v. WU- 
son, 4 T. R. 485 

4 Assumpsit for money had and received 

does not lie against an excise blficer to 
recover duties revived by him after 
the act imposing them is repealed, if 
he have paid them over to his superior ; 
ancl in such cast% he is entitled to a 
mouth's notice iHl'ore the action is 
bi'ought by the above statute. Groin- 
an'di/ V. Hurd. 4 T. R. 553 

5 Tlic month lH‘gins with tiie day tni 

wliieh tlie notice is served. Casi/c v. 
Hurditt. 3 T. R. 

G Notice of action against a enstom- 
iiouse officer ibr l)reahing* the plain- 
tift‘’s dwelling-house in C. Street, in 
the parish of G., is not a sufficient no- 
tice of the jdaintili’s jdaee of abode, 
within the statutes G. 3. e. 70. s, 30. 
and 2‘i G. 3. srss. 2. c. 4 7. s. 35. Wil~ 
Hums V. Bitri^ess, 3 Taunt. 127 

7 I’he stat. 39, 40 G, 3. c. G9. .v. 184. 
directs that the West India Dock Com- 
pany shall sue in the name ol‘ their 
treasurer, in all actions by or on be- 
half of the Company, and that he shall 
be sued for the recovery of any claim 
or demand upon, or of any damages 
occasioned by the (.’omj)any ; and s. 
185, after extending the ])rotection of 
the stat. 24 G. 2. c. 44. for ])rivileg- 
iiig .Iusti<*es of the Peace in actions 
brought against them as such, to the 
[/•rd Mayor aiul Aldermen of London 
acting under this act, beyond the li- 
mits of th(‘ city ; directs that no 
action shall he commenced against anp 
person or persons for any thimr done in 
pursuance or under colour of this act, 
until alter 14 days’ notice in writing, 
or aOer tender of amends,” &c. The 
C’ourt of K. B. held that the treasurer 
is a person within the protection . of 
the said clause ; and being sued for an 
act done by the Company which in- 
duced an injury to the plaintifts, was 
( ntitled to sucli notice before the ac- 
tion brought. The notice is necessary 
in actions for trespasses or torts, but 

whether in assumpsit. Wallace v. 
Smith, Treus. of IV, I, Dock Co. 

5 E.R. 115 

8 One person acted as clerk to two bo- 
dies of public officers. A notice of 
action required by the statute was 
given him, addressed to him as clerk to 
the one body, the cause of action aris- 
ing under the authority of the other 


body: Held, that the notice was in- 
sufficient. Hider v. Darrell, 

1 Taunt. 383 

V. DEMAND OF PERUSAL AND COPY Ol 
WARRANT. 

1 Where defendants, in order to levy a 
poor’s rate under a warrant of distress 
granted by two magistrates, broke and 
entered tiie bouse and broke the win- 
doAvs, See, : Held, that they might be 
sued in trespass without a previous de- 
mand of the perusal and copy of the 
A\ arrant, according to 24 G. 2. c, 44. 
.9. G. Bell V. Oakley. 2 M. ik S. 259 

2 If an officer seize goods in obedience 
to the warrant of a magistrate, whe- 
ther that warrant be legal or not, be 
cannot be siu d without a previous de- 
mand of a copy and perusal of the 
warrant. Price v. Messenger. 

2 B. & P.158 

3 If the warrant be to seize “ stolen 
goods/’ and be seize goods which turn 
out not 10 have been stolen, he is still 
within the protection of the statute. 

1(^1 a: 

4 A constable executing the warrant 
of a justice of peace, and sued in 
trcs])ass, without the magistrate, is 
within the protection of the statul(\ 
and entitled to a verdict on proof ol 
sfich warrant ; having first complied 
with the plaintift‘’s (lemaiul of a pe- 
rusal and copy of the warrant ludbi (' 
the action brought, though not within 
six days after such demand, r> the art 
directs. Jones \ . Vaughan. 5 L. R. 415 

5 A constable cannot act as such out of 
his particular district ; even though a 
warrant is directed to A., constable of 

B. ; to C. and to all 6ther officers of 

the ])eace, in tin? county of D. BUitvhci 
V. Kemp, cited. 1 M. B. 15, n. 

6 Where goods were taken by consta- 
bles, under a warrant of distress, 
granted by a justice of })eace for the 
county of Kent, directed to the con- 
stables of the Lower Half Hundfsd of 

C. and G. in the county of Kent;’* 
which warrant recited that the plain- 
tiff (whose goods were distrained) of 
the parish of G. in the mild county. 
was ballotted for the militia of the said 
county, ahd having refused to serve, 
&c, was convicted in a certain penalty ; 
for levying which the Avarrant was 
granted ; if it turn out that the war- 
rant was executed within a certain 
part of the parish of G., Avithin liic 
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jurisdiction of the Cinqne Port’s, and 
not within the county. of Kent, the coi> 
stables arc not tvithin the protection of 
the statute, and may be sued in tres- 
pass without the maffistrate's heioj; 
made a defendant. Milton v. Green. 

b K It. 2S3 

7 A churchwarden takinp: a distress for 
a poor^s rate under a warrant of ma* 
gistrates, is entitled to the protection 
of the statute in having the magis- 
trates joined with him as defendants in i 
an action of trespass. Harper v. Carr. I 

7 T. R. ^70 

8 Replevin is not an action within the 
statute. Fletcher v. Wilkins, 

G E. II. 983 

9 The statute not being a penal act, the 
Courts are not bound to ermstrue it 
strictly ; a demand of a co[)y of a 
w'arrant therefore under § G. signed 
by the plaintdEs attorney l<jr hin», is, 
within the meaning of the statiue, a 
demand signed by the plaintdK Per 
BullerJ. Jory v. Orchard. 9 B. & P. 42 

VI. abatement of action. 

' ;>/) By Death of Parties. 

1 The death of the defendant between 
the commission-day and day of trial is 


I not a ground for setting aside a verdict 
for the plaintifll Jacobs v. Minicbni, 
7 T. R. 31 

2 If a defendant die on the night before 
the trial of a cause at the sittings in 
term, a verdict obtained in such cause, 
and the judgment entered up thereon, 
will be set aside upon application to 
the Court. Taylor v. Harris. 

3 B. & P. 549 

3 Xbe plahitifF, in an action for a libel, 
died after interlocutory judgment 
signed, a writ of inquiry executed, 
but before ihc next day in bank : Held, 
that final judgment could not be en- 
tered for the plaintiff’, for the damages 
as essed, the suit having abated by his 
death. Ireland, Clerk, v. Champneys, 

4 Taunt. 881 

(h) By Bankruptcy. 

1 An action floes not abate by the plain- 
tifi'^s becoming a bankrupt; and where 
he became such beiween interlocutory 
and final judgment, and sued out ex- 
ecution in his own name, the Court re- 
fused to set aside the proceedings. 
Wauc^h V. Austen. 3 T. R. 4o7 


ACTION THE CASE. 


L TOUTS TO PERSONS, 

(a) Against Surgeons. 

{b) For Consequences of public 
Auisances. 

(c) Malicious Arrest. 

(f/) Malicious Prosecution. 

(e) Debauching Daughters, 

(/) Enticing away, and harbouring 
Sei'vants. 

II, TORTS TO REAL PROPERTY CORPOREAL. 

(«) Not repairing Fences. 

{b) Obstruction of Lights. 

(c) Injuries to Lands in reversion. 

III. TORTS TO REAL PROPERTY INCORPO- 

REAL. 

( « ) Dist u rbance of Fra nch iscs, 

IV. TORTS TO PERSONAL PROPERTY. 

(a) On Bailments against Innkeep- 

ers. 

(b) Misfsmance in public Officers. 


(c) Misfeasance in performing 

Works. 

(d) Negligence in drivi}ig Car- 

riages. 

(e) navigatitig 

Ships. 

(/) False and deceitful Represen- 
tations. 

I. TORTS TO PERSONS. 

(fl) Against Surgeons. 

1 An action on the case lies against a 
surgeon for gross ignorance and want 
of skill in his profession, as well as for 
negligence and carelessness, to the in- 
jury of a patient. Scare v. Prentice, 

8 E. R. 348 

(5) Consequences of public Nuisances. 

1 A person injured by an obstruction in 
a highway against which he violently 
rode, and was thereby thrown oflf his 
horse, cannot maintain an action, if it 
appear that he was riding with great 
violence and without ordinary care, and 
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tliat with Hue care be might have seen 
and avoided the obstruction. Butter- 
field V. Forrester, 11 E. R. 60 

2 If the proximate cause of damage l)e 

the pl iintitrs unskilfulness, although 
the primary cause he the inisfeasance 
of the defendant, he cannot recover ; 
at least, if the mischief be in part oc- 
rasloned Iiy the •nif-^easance of a third 
person not sued. Therefore, where A, 
placed lime-rubbish in a highly; 
the dust blown from it frightened the 
horse of B. and nearly carried him 
into contact with a passing waggon, 
in avoiding which, he unskilfully drove 
over other rubbish fdaced in the road 
by C. and was overthrown and hurt. 
Held ; that upon a count stating these 
facts, B. could not recover against A. 
Flower v. Adam, 2 Taunt. 314 

3 A. having a house by the road side 

contracted with B, to repair it for a 
stipulated sum ; B. contracted witli C. 
to do the work, and C. with D. to fur- 
nish the materials. The servant of I), 
brought a rpiantity of lime to the 
house, and ])laced it in the road, by 
which the plaintifTs carriage was over- 
turned : Held, that A. was answerable 
for the damage sustained. Bush tV Ux, 
v. Sieinmari. 1 Ik & P. 404 

4 If the owner of a house is bound to 
repair it, he and not the occupier is li- 
able to an action on the case for an in- 
jury sustained by a stranger from the 
want of repair. Bayne v. Roirers, 

2 li. B. 349 

5 Case lies against the landlord of a 

house demised by lease, who, under 
his contract with his tenant, employs 
workmen to repair the house, for a 
nuisance in the bouse occasioned by 
the negligence of his workmen. Les- 
lie V. Pounds, 4 Taunt. 649 

6 For the principal only is liable for da- 

mages done by the negligence of those 
whom he may employ. Steme v. Cari- 
xvri^ht, 6 R. 41 1 

7 If a person place dangerous traps 
baited with flesfi in bis own ground, 
so riear to a highway or to the 
grounds of another, that dogs passing 
along the highway or kept in his 
Jieighbours’ grounds must be attracted 
by their instinct into the traps, and 
in consequence thereof the dogs of 
another he. so attracted an<l are in- 
jured, an action on the case lies. — 
Townshend v. Wathen, 9 li. R. 277 

^ An action upon the case will not lie 


I by an individual against the inhabitants 
of a county, for an injury sustained in 
conseq^nence of a county bridge being 
out of repair. Russell v. The Men of 
Devon. 2 T. R. 067 

(c) Malicious Arrest. 

1 An action on the case will not lie 

against a party suing out a writ, for 
neglecting to countermand it after 
pay merit of the debt, by means wdiereof 
plaintiff was arrested ; at least unless 
malice be averred. Scheihd v. Fair- 
bain, 1 B. & P. 388 

2 Nor even though the costs were paid 
as well as the debt. Page v. Wiple, 

3 E. R. 314 

3 And if in such a case it were incum- 

bent on the party suing out the writ 
to countermand the arrest, what is a 
reasonable time for doing so, is a ques- 
tirm of law. 1 B. & P. 388 

4 And even where the writ was sued out 
after payment of the debt, the facts 
of the case precluding any inference of 
malice, it w’as held, that an action for 
nmliciou.dy holding to bail vvculujiol 
lie without direct evidence of malice. 
Gibson v. Chaters, 2 B. & P. 129 

5 In an action for maliciously arresting 
and imprisoning the plaintiff upon, a 
plaint for debt in the siicrifFs court in 
London^ WMtliout reasonalde or proba- 
ble cau>c, it is suflficient to allege and 
prove that the plaint was made at 
the sheriff’s court in London, before 
J. A , one of the shcrifls, &c.” 

The usual course of that Court, 
upon the abandonment of a suit by 
the plaintiff being to make an entry 
in the minute-book of tvithdrawn*^ 
by the plaintiff’s order,* opposite to the 
entry of the plaint : Held, that proof 
of such entry in tlio minute-hook was 
sutheient to prove an allegation that 
the former suit was “ wholIy*endcd 
and determined.’’ 

And a general allegation that the 
plaintiff was arrested “ under anj by 
virtue of the plaint,” is proved by 
shewing the plaint entered and the 
subsequent arrest; though it also ap- 
peared that the olfieer snaking the 
arrest fi]*st received a paper in the 
nature of a warrant, (hut which was 
no W'ari*ant, hut only the parol direc- 
tion of the sherifl/ which is good by 
the custom, reduced into writing to 
avoid mistake,) directing him to make 
the arrest; and though the stat. 12 
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Geo. 1. c. 29. requires a previous 
affidavit of the debt, which had been 
made in this case. Arundell, v. White. 

14E. R. 216 

6 In an action for a malicious arrest tl)e 
j^laintilf can recover no damag^es for 
extra costs, nor any damages unless 
malice be proved, of wliich the first 
action being non-prossed, is not of 
itself evidence. Sinclair v. Eidred. 

4 Taunt. 7 

N. B. For variance between the de- 
claration and record in this action, 
see Judge v. Morgan. 13 E. R. 547 

(d) Malicious Prosecution. 

1 An action lies for a malicious pro- 

secution, though the plaintifl werc ac- 
quitted on a defect in the indictment. 
Wicks V. Feviham. 4 T. R. 247 

2 In an action for a malicious prosecu- 
tion it is no answer that the defend- 
ant was encouraged in what he did 
by the oj)inion of counsel, if the 
statement of facts was incorrect, or 
the opinion ill founded. Hewlett v. 

'Ciittchley. 5 Taunt. 277 

3 A declaration in an action for a mali- 
cious prosecution for felony, must 
state that the prosecution is at an 

. end; alleging that the plaintiff was 
discharged not being ec[uivalent to the 
word acquitted from his imprison- 
ment is not sufficient. Morgan v. 
Hughes. 2 T. R. 225 

4 The word acquitted must be taken in 
its legal sense, namely, by a jury. 

id. 231 

5 So if it had been alleged that the 

t)laiiUifl‘ had been discharged by the 
Grand Jury’s not finding the bill, that 
would have shewn a legal end to the 
prosecution. id. 232 

6 Jt lies on the plaint iff in an action 

for a malicious ])rosecution to give 
evidence of malice in the defendant 
either express or to he collected from 
circuinslances, shewing plainly the 
V'ant of ])robable cause • and the 
malice is not to be implied from the 
mere \nxK}{' uf the plairitifrs acquittal 
for want of the prosec utor’.s api)car- 
ing when called. Purcell v. M*Na- 
7nara. 9E. R. 3G1 

7 If the plaintiff in an action for a ma- 
licious }>rosecutioii, oiler to ]>rove at 
the trial the original record of the 
indictment and acquittal, or a true 
copy thereof, such evidence must be 
received, though there were no order 


of the Court, or fat of the Attorney- 
General, allowing the plaintiff a 
copy of such record : but the officer, 
who without such authority, ])ro- 
duces the record, or gives a copy of 
it to the party, is answerable fur 
the contempt of Court in so doing ; 
and the Judge at nisi prius woulil nf>t 
compel liim to ]voduce the recoifl in 
evidence, without such authority. 
jAgatt V. Tollervey. 14 E. R. 302 

And .see Jordan v. Lewis. id. 305, nold 

8 Jf a })laintifr declares that the de- 

fendant maliciously and without pro- 
hahle cause ]>rcferr(*d an indict- 
ment, setting it forth, the averment is 
proved if some charge^ in the indict- 
ment, were maliciously and withou! 
probable cause preferred, although 
there was good ground for others ol 
the charges preferred. Reed \ . Tay- 
lor. 4 daunt. 616 

9 Jn an action for a malicious ])rosecu- 
tion, the e()})y of the oiiginal roll or 
record of acquittal given in evitlence, 
stated the finding of the bill of in- 
dictment against the now plaintiff iu 
K. H., tbc ])rocess io bring in the 
party, her appearance, and j)lea ol' 
not guilty in jVich. Term, and the 
joining of issue in the same Court : 
and then it stated tlie venire facias 
jnratorcs relurnablt' in Hilary dVrm, 
and the distringas juratorcs. liy w hicb 
the shenlf is eominanded to have the 
Jury h(fore our sftid lord the kina; at 
Westminster, on WediH'sd.ay next after 
15 days J'row Easter, or b.fore the 
J.ord Cliitf Justice if he should come 
before iliut time, i. c. on d\u*sday ncj t 
after the end of the Term (Hilary), at 
Wc.stminster, 6iwC. in the great hall of 
pleas there; and then after giving a 
day in bank to the prosecutor and 
defendant, it ])roceeded, on whi(‘fi 
day, VIZ. on Wednesday next afiev 15 
days. before our said lord the king, 
at ff'.j came the parties; and tin. 
(diief Jnstici* heibre whom the said 
Jurors came to tr}", ixc. .sent here his 
record (which is tlic nisi prius record) 
in these words;* (which are the words 
of the postea iiulorse.d on the nisi 
prius record ;) viz. “ afletweards, on the 
day, and at the. place Last within 
mentioned, before the Chief Justice, 
&c.” and so it proceeded to set out the 
trial, and the verdict of not guilty ; 
(which is the conclusion of the postea 
on the nisi prius record sent into the 
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Court in bank by the Chief Justice:) 
and then the original roll procetxlcd — 
miereupon, all the premises being seen 
by the Court of our said lord the king 
now here, it is considered and ad- 
judged by the said Court now here, 
that 31. W. (the now plaintiil ) do de- 
part here without day, 

The form and^component parts of 
the original rolh r)r record of acquittal, 
being thus understood ; it follows t^iat 
the words of the postea, afterwards, 
on the day and at the place last ivithin 
mentioned f stated in the indorsement 
on the nisi prius record, as sent by the 
Lonl Chief Justice into the Court in 
hank, refer to the day and place last 
mentioned in the distringas juratores 
set forth in that record; namely, to 
Tuesday next after the end of the 
“ Term (Hilary), at Westminster, &c. 

in the great hall of pleas there 
which was the day and place at nisi 
prius given; and not to the Wed- 
nesday next after 1 5 days, &c. before 
our said lord the king at W./^ which 
was the return day in bank in the 
subsequent term, and consequently 
after the trial was had ; though the 
statement of this return day inter- 
venes on the roll between the state- 
ment of the day and place given to 
the jury in the distringas, and the 
statement of the posted indorsed on 
the nisi prius record as sent in by the 
Lord Chief Justice. — 

And as by the roll it appeared that 
the trial was at nisi prius, and the 
judgment of acquittal in bank; it was 
therefore held not to prove an alle- 
gation in the declaration, that “ the 
defendant (tlie now plaiutitf) on 
** Wednesday next after 15 days, &c. 
** in the Court of our said lord the 
** king, before the king himself, at W. 
** before the Lm'd Chief Justice as- 
signed to hold pleas before the 
king himself, &c. W. J. being as- 
sociated with him, &c. was in due 
“ manner and according to the due 
course of law by a Jury of the said* 
'' county of M. acquitted, which 

allegation supposed the trial to have 
been in bank on the return day there 
given. Woodford v. Ashley. 

HE. R. 508 

lO Where in an action for maliciously 
indicting Ibr an assault the yilaintifF 
gave no other evidence than the Bill 
Teturmd not fou7id,” and was there- 


upon non-suited : The Court refused 
to set aside the nonsuit. Byne v. . 
Moore ^ 5 Taunt. 187 

S. C. 1 Marsh. 12 

11 An action upon the case will not lie 
for a malicious prosecution by a su- 
perior against an inferior officer, be- 
fore a naval court-martial, for an 
oOcnee cognizable by it. Sutton v. 
Johnstone, Cam. Scac. 1 T. R. 493 : 
[aj/iimied in Dorn. Proc. 1 T. R. 784] 

12 An action for a malicious prosecu- 
tion will not lie, if probable cause ap- 
pear in the proceedings : for malice, 
and the want of probable cause, are 
both necessary to support this action. 

id. 518 

13 Whether certain facts proved, amount 
to a probable cause, or not, is a ques- 
tion of law. Candell v. London. 

1 T. R. 520, n. 

14 Action on the case lies for mali- 
ciously obtaining or executing a war- 
rant to search a house for smuggled 
goods where none such are found. 
Boot V. Coopcif in error.) 1 T. R. 535, n. 

15 An action on tlie case to recovei\di> 
mages against the lessor of the plain- 
tiff in a vexatious ejectment is not 
maintainable. Purton v. Honnor. 

1 B. & P. 205 

(e) Dchatiching Daughters. 

1 An action on the case tbr debauching 

and getting with child the plaintiff 
daughter and servant, per quod send- 
tiuvi amisit, is not maintained by evi- 
dence tliat the daughter, though under 
age, was living in another person's 
family in the capacity of a iiousekeeper, 
and had no intention at the time of 
the seduction to return* to her father's 
house, though she afterwards did re- 
turn there w'hilc within age, in conse- 
quence of the seduction, and W'as 
maintained by her father. Dean v. 
Peel. 5 E. R. 45 

2 No such action is maintainable unless 

laid with a per quod servitiiim ai^^isit, 
where it does not appear that the 
daughter was under age. Satlcr- 
ihwaite v. Duerst. id. 47, n. 

3 But though the daughtej; be of age, 

yet the action is maintainable if she be 
living with her father. Booth v. CharU 
to7i. id. 47, n. 

4 Or absent on a visit yirith his consent, 

with the intention of returning. John- 
son V. 3PAdam, id^ ibid., and see 
Bennett v. Allcott. 2 T. R. 1^7 
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(/) Enticing away, and harbouring 
Servants. 

1 An action will lie for continuing to 
employ the servant of another after 
notice, though the employer did not 
procure the servant to leave his master, 
or know when he employed him that 
he was the sei vant of another. 

Blake V. Lanyon. 6 T. H. 221 

2 In an action against A. for enticing 
the servant of B. from his service, 
it is sufficient evidence of the entice- 
ment, that A. asked tln^ servant to en- 
list in the army, and afterwards gave 
him money. 

Keane v. Boycott. 2 II. 1>. 511 

II. TOUTS TO Ul AL PROPFIITY 
COUPOREAL. 

(a) Not repairing Fences. 

1 An action on the case for not repairing 
fences, whereby another party is dam- 
nificil, can only be maintained agaiivst 
the occupier, and not against the owner 
of the fee, who is not in ; osscssion. 
Cheatham v. llanipson. 4 T. U. dl8 

2 If a |)crson has a field fenced with a 
bank and diteb, it is not a necessary 
consequence that liis ditch extends to 
the width of eight feet I'rom the interior 
line of the foot of the liank, i. e. four 
for the base of the bank, and four 
feet for the ditch. Foivlcs v. Miller. 

d Taunt. 137 

3 Proof of liie ancient widtii of the 

ditch is evidence tluit the o\vner^s 
land flid not exteiai beyond the outer I 
edge thereof. id. ih. 

4 And he has no riglit tv cut away his 

neighbour's laud tor tl, ^ nr pose, of 
widening the ditch. id. ib. 

(b) (tbstruciion of Lights 

1 A* parol license to pin a sky-light 
over the defendant > area (wliieh im- 
peded the light and air from corning 
^ die plaint itf’sdw ellmg house through 
a window) cannot lie recalled at plea- 
sure after it has been executed at the ' 
defendant’s expense; at least not 
without l^endering the expenses he had 
been put to : aiu-l therefore no action 
lies for a private nuisance, in stopping 
the light and air, &c. and communi- 
cating a stench from the defendant’s 
premises to the plaintiff’s house by 
means of sjuch sky-light. Winter v. 
Brockwell. 8 E, K. 308 


2 Where lights had been put out and 
enjoyed without interruption for above 
20 years, during the occupation of the 
opposite premises by a tenant; that 
will not conclude the landlord of such 
opposite premises without ev idence of 
his knowledge of the fact : which is 
the foundation of presuming a grant 
against him, aryj conse<|nently will 
not conclude a succeeding tenant, who 

^was in possession under such landlord, 
from building up against siieli en- 
croaching lights. Duniel v. North. 

HE. K. 372 

3 A window frame erected on a party 

wall, held not to he a common nui- 
sance within the 14 Geo. 111. c. 78. 
so as to deprive the owner of it of his 
right to tlic windows, vvliich were 
proved to he ancient lights; and if it 
were, that it would not, without con * 
victiori, be an answer to an action for 
obstructing them. Titterson v. Con^ 
yers. 1 Marsh. 140 

{c) Injury to Lands in reversion. 

1 An action on the case for an injury to 

the inheritance lies by the reversioner, 
pending the term against the tenant, 
for inclosing and ciiltivaling waste in- 
cludcil in the demise, and for continu- 
ing the grievance. The Provost and 
Scholars of 'since n' s College, Oxford, 
V. Halktt. 14 E. R. 480 

2 If the plaint if!' declare as reversioner 
lor an injury done to his rever- 
sion, the declaration must allege it 
to have l)t‘cn done to the liarnagc of 
his rever.sion, or must state an injury 
of such a permanent nature as to he 
lu ee.ssarily injurious to his reversion ; 
otherwise the want of such allegation 
will be cause for arresting the judgment : 
therefore, where the pi aintifl* declared 
as reversioner of a yard and part of a 
wall, which W. F. occupied as tenant to 
him, and lliat the defendant on, &c. 
and on divers days, &c. wrongfully 
placed on the said part of tlie wall 
quantities of bricks and mortar, &c. 
and tliereby raised it to a greater 
height than befbre, and })laced pieces 
of timber, &c. on the said wall, over- 
hanging the yturd, per (piod, the plain- 
tiir during all the time lost the use of 
the said part of the wall, and also by 
means of the timber, &c. overhanging 
the wall, quantities of I’tin and mois- 
ture flowed IVom the wall upon the 
yard, and thereby the yard and said 
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part of the wall have been injured, to 
the damage of the plaintiff', &c. ; with- 
out stating that his reversion was pre- 
judiced : the Court arrested the judg- 
ment. Jackson v. Pesked, 

I M. & S. 234 

III. TORTS TO REAL PROPERTY 
INCORPOREAL, 

Disturbance of ^Franch ises, 

1 Firing at wild fowl to kill and make 

profit of them, by one who was at ih^ 
time in a boat, on a public river or 
open creek, where the tide ebbs and 
flows, so near to an ancient decoy on 
shore as to make the birds there lake 
flight, is evidence of a wilful disturb- 
ance of and damage to the decoy, for 
which an action in the case is main- 
tainable by the owner. Carrington v. 
Taylor. 11 E. R. 571 

2 An action on the case lies for discharg- 

ing guns near the decoy pond of ano- 
ther with design to damnify the ow ner, 
by frightening away the wild fowl re- 
sorting thereto, by which the wild 
fowl were frightened away, and the 
owner damnified, Keeble v. Hickerin- \ 
gill. 11 E. R. 574, n. 

3 An action on the case will not lie by 

tlie bailiff of a liberty, against a person 
for suing out a writ of capias with a 
no)i 07nittas clause: which writ was i 
executed by the sheriff u parti- 

cular liberty, where such bailiff bad 
the execution and return of writs 
(w’ithout a prior writ of latitat having 
first issued), upon an allegation that 
suoJi writ of capias was wrongfully, 
injuriously , and deceitfully caused to 
he is^ued by the defeiidant, to the da- 
mage of the bailiff in his office. Car- 
rett V. Smallpage. 9 E. R. 330 

IV. TORTS TO PERSONAL PROPERTY. 

(a) On Bailments against Innkeepers. 

1 Though an innkeeper refuse to take 
charge of goods till a future day, be- 
cause his house is full of parcels, still 
he is liable to make good the loss of 
them, if the owner stop as a guest, and 
the goods be stolen dpiing his stay. 
Bennet v. Mellor. 5 T. R. 273 

{b^ Misfeazance in Public Officers. 

1 An action on the case lies against the 
commissioners of the lottery for not 
adjudging a prize to the holder of a 
ticket entitled to receive it. Schinotti 

V. Bumstead, (i T. R. C46 


2 An action on the case lies against mi- 
nisterial officers for a neglect of duty, 

6T.R.649 

3 An actio* does not lie against indivi- 
duals for acts erroneously done by 
them in a corporate capacity, from 
which detriment happens to the plain- 
tifl'; at least not without proof of ma- 
lice. Harman v. Tappenden. 

1 E. R. 555 

4 But in an action against a returning 

officer for refusing a vole at an elec- 
tion of members to serve in parlia- 
ment, malice must be proved as well 
as laid. Sef?thle, that charging that 
the defendant knowing, &c. and wrong- 
fully intending to deprive plaintifli &c. 
hindered him f rom giving his vote, &c. 
is a sufficient allegation of malice. 
Drew V. Coulton. 1 E. R. 563, n. 

(c) Misfeazance in performing Works. 

1 A count in a declaration, stating that 
the plaintiff, being possessed of some 
old materials, retained the defendant 
to perform the carpenter's work on 
certain buildings of the plaintiff) and 
to use those old materials, but that the, 
defendant, instead of using those, made 
use of new ones, thereby increasing 
the expense, may be supported. Et- 
see V. Gatward. 5 T. R, 143 

(d) Negligence in driving Carriages. 

1 In an action for negligently driving a 
cart against the plaintiff's carriage, it 
may be stated ii* the declaration as the 
act of the master, though in fact be 
the aei tf riie servant. Brucker v. 
Fro:nc>* 6T. R. 659 

N. B Tnis action is maintainable 
where ^ c i Jury is c ./ly consequential 
to an ac- before done by the defendant. 
Learnt y. Bruy. S E. R. 593 

(c) Negligtuce in navigating Skips. 

1 Tile captain of a sloop of war is not 
answerable for damage done by her 
running down another vessel ; the mis- 
chief appearing to have been doneP 
during the watch of the lieutenant, 
who was upon deck, and had the ac- 
tual direction and management of the 
steering and navigating of tlite sloop 
at the time, and when the captain w^ 
not upon deck, nor was called by hi$ 
duty to be there. Nicholson v, Moun- 
sey and Symes. 15 E. R. 384 

And see Huggett v. Montgomery. 

2 N. R. 446 


C 
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(/) False and Deceitful Representations, 

1 A false affirmation made by the de- 

fendant with intent to defraud the 
plaintiff whereby the plaintiff receives 
damage, is the ground of an action 
upon the case in the nature of deceit. 
Pasley v. Freeman, 3 T. R. 51 

N.R. In such an action it is not necessary 
that the defendant should be benefited 
by the deceit, or that he should collude 
with the person who is. id. ibid. 

2 A. being desirous of disposing to B. 
of his buildings and stock in the trade 
in which he was engaged with B, 
j)ending a treaty between them, B. re- 
j)resented that he was about to enter 
into partnership with certain other 
persons, whom lie did not name, but 
who, he said, would not consent to his 
giving more than a certain sum : al- 
though this representation was false, 
and though B. in fact charged Ins fu- 
ture partners with a larger price than 
he gave; yet the Court of K. B. held 
that an action on the ease did not lie 
for this <leccit, being a mei e false re- 
presentation of the intention of a third 
jierson, or at most a gratis dictum of 
the bidder, on which it was the folly 
of the seller to rely ; and the declara- 
tion was also bad, in not slicwing that | 
A. was in fact damaged by such false 
representation. Vernon v. Keys. 

13E.R.G32 

N. B. The judgment in this case was af- 
firmed on writ of error, in Cam. Scac. 
See the report. 4 Taunt. 488 

3 The defendant having had a credit 
lodged w ith him by a foreign house in 
favour of one W. T. to a certain amount, 
upon an express stipulation that W, T, 
should previously lodge in his hands 
goods to treble the amount ; and being 
applied to by the plaintiffs for informa- 
tion respecting the responsibility of W. 
T. answered that he knew nothing of 
W. T. himself but what he had learned 
from his correspondent ; but that he 
had a credit lodged with him for so 
much by a respectable house at ll. which 
he held at W! T.’s disposal (omitting 
the cond\Uon),andthatupon a view of 
all <*he circumstances which had come to 
his (tile defendant’s) knowledge, the 
plaintiffs might execute W. T.’« order 
with safety ; vit. an order for the sale 
and delivery of goods on credit. In 
an action on the case to recover da- 
majges incurred by the plaintiffs in 


Falsp Representations. 

consequence of having trusted W. T. 
on this representation i held, that there 
was a material suppression of the truth, 
and evidence sufficient for the jury to 
find fraud, which is the gist of the ac- 
tion ; allhough the defendant had no 
immediate interest in making the false 
representation ; and though at tiie time 
when it was made, he added, that he. 
gave the adviceivithout prejudice to him- 
self. Fjyre v. Dunsford. 1 E. R. 318 

4 To an inquiry concerning the credit of 

another w ho was recommended to deal 
wdth the plaintifli a representation by 
the defendant that the party might 
siifely be credited, and that he spoke 
this from Ids own knowledge, and not 
from hearsay, will not sustain an action 
on tile case for damages on account of 
a loss sustained by the default of the 
party, who turned out to be a person 
of no credit ; if it aj)pcar that it was 
made by the delcndanl bond fide, and 
with a belief of the truth of it; for 
the foundation of the action is fraud 
and, deceit 'm the defendant, and damage 
to the plainlifi'by means thereof. And 
taking the assertion of knowledge se- 
cundum subjcciam mater iam, viz. the 
credit of another, it meant no other 
than a strong belief, founded on what 
ap{)eare(l to the defendant to be rea- 
sonable and certain grounds, llaycrofi 
v. Creasy. 2 E. R. 92 

5 In an action on the. case for giving a 
false character to a tradesman, where- 
by he was induced to trust an insolvent 
person, the Court held that fraud was 
necessary to support the action; but 
set aside a verdict for the plaintiff on 
payment of costs, though there were 
some circumstances in the case from 
which fraud might be inferred, on a 
suspicion that the inquiry was made 
of the defendant with a view to entrap 
him, and thereby obtain his guarantee 
for payment of the debt contracted by 
the insolvent. Tapp v. Lee. 

3 B. & P. 367 

6 If A. fraudulently represent the cir- 
cumstances of B. to be good, in order 
to induce C. to give him credit, and 
add, if he* does not pay for the goods 
I will,” an action may, notwithstand- 
ing the addition of the promise, be 
maintained against A, for the misre- 
presentation. Hamar v. Alexander. 

2N. R.241 

7 If A. make an inquiry of jB. as to the 
circumstances of C., with respect to 



Jurisdiction of. 


19 


[ADMIRALTY. I.] 


Jurisdiction Of 

opening an account with him as a ge- 
neral customer, and B, fraudulently 
misrepresents him, in consequence of 
which A, sells C. goods from time to 
time, and is afterwards a loser by him, 
an action lies for the deceit, • although 
the buyer pays for the first parcels of 
goods, on the purchase of which the 
reft rence is made ; but the defendant 
is liable only withirf a reasonable time, 
and to a reasonable amount. Hutch- 
inson V. BdL 1 Taunt. 50^ 

8 ff one who has sold goods on the re- 
presentation of another concerning the 
buyer's circumstances, afterwards tells 
the buyer he will sell him no greater 

- amount without further references, and 
after that entrusts him to a grt;ater 
amount, the author of the misrepre- 
sentation is not liable beyond the sum 
due at the date of the plaintiff’s decla- 
ration. id. ibid. 

9 If a representation be made before a 
.sale of the quality of the thing sold, 
witli full opportunity for the purcha- 
ser to inspect and examine the truth 
of the representation, and a contract 
of siile l)e afterwards reduced into 
writing, in which that representation 
is not embodied, no action for a tlc- 
ccit lies against tlie vendor on the 


grouiid that the article sold is npt an- 
swerable to that representation, whe- 
ther the vendor knew of the defects or 
not. Pickering \ . Doivson, 4 Taunt. 779 

10 It being usual in the sale by auction 
of drugs, if they are sea-damaged, to 
express it in the broker's catSogue, 
and drugs which are re-packed, or 
the packages of which are discoloured 
by sea-water, bearing an inferior price, 
altiiough not clan)agcd, the defend- 
ants vvlio had purchased some sea- 
damaged pimento, re-packed it and ad- 
vertised it in catalogues which did not 
notice that it was sea-damaged, or re- 
packerl, but referred it to be viewed, 
with little facility however of view- 
ing it, they exhibited impartial sam- 
ples of the quality, and sold it by auc- 
tion : Held, that this was equivalent to 
a sale of goods, as and for goods that 
were sca-dainaged, and that an action 
lay for the fraud. 

And though the declaration stated also 
that it was sold as and for pimento of 
good quality andcondition, whereas the 
samples sliewed that it w'as dusty and 
of irderior quality, yet the jury hav- 
ing found for the [ilaintifls, the Court: 
refused to set aside the verdict. Jones 
v. Botvden, 4 Taunt. 84? 


ADMIRALTY. 


1. jurisdiction of, 

u. IN riUZE CAUSES. 


I. JUIUSDICTION OF. 

1 Where the Court of Admiralty have 
given a sentence, it shall be taken that 
they had jurisdiction, unless the con- 
trary appear on the face ol'it • therefore 
if the owner of a ship charge her for 
repairs done h\ England, by an instru- 
ment under seal, stated to be by way 
of bottomry, upon which she is after- 
wards seized by Admiralty firocess, 
and decreed to be sold to satisfy the de- 
mand, and no appeal is made from that 
sentence, but, between the seizure and 
decree, a writ of execution issues 
against the owner at the suit of another 
creditor, the .sherift‘ cannot take the 
vessel under this writ; nor can he 
maintain trover against the officer in 


possession by the warrant of the Court 
of Admiralty. Ladbrokc y. Crickett. 

2 T. K. 649 

2 Whether the Admiralty have or have 
not jurisdiction depends upon the sub- 
jeci-matier. Therefoi'e they may take 
cognizance of an hypothecation- bond 
given in the course of a voj^age, 
though it be executed o7^ land ard 
under seal. Mcretonc v. Gibbons^ 

3 T. Rr. 2G7 

3 The Admiralty have no jurisdiction in 
a case where a vessel is injured in the 
Thames, ivithin the body of a couiSt^. 
Velikasen v. Ormsley. 3 T. R. 315 

4 If it appear that the Court of Admi- 
ralty is proceeding in a question over 
which it has no jurisdiction, a court of 
common law will grant a prohibition, 
without imposing any terms on the 
party applying for it. 3 T. U. 315 

.5 The Admiralty Court has jurisdiction 
over the question of freight, claimed 
C 2 
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by a neutral master a<^ainst tlie captor, 
who has taken the goods as prize. 
Smart v. IVoIff. 3 T. R. 323 

6 And a monition having* issued, after 

the goods were condemned and de- 
creed to be delivered to the captors, 
at the suit of such master, against the 
plaintiffs, as owners or agents of the 
prize goods to bring into court the pro- 
duce remainhig hi their hands to answer 
the freight, the Court of K. B. refused 
a prohibition ; though no fide-jiissory 
caution had been taken before the 
goods were delivered to the captor, but 
the question of freight had been resetTed 
by the terms of the decree for future 
consideration. id. ibid, 

7 Su. If the legal property in the goods 

had been altered by a sale in market 
overt, whether tliat would have varied 
the case ? id. 342. 318 

8 The Jide-jussory caution is only an ac- 

cumulative remedy/ the better to en- 
able that court to pursue the property ; 
but it does not supersede the jurisdic- 
tion in rem. id. 342. 346. 

9 An appointment by the Lords of the 
Admiralty of a captain in the navy to 
be second commander on board a king’s 
ship is valid by their general authority 
to appoint what officers they think 
proper for the service, although another 
was appointed to the first command 
on board the same ship, and notice is 
only taken of one captain in the book 
of regulation for the navy. And such 
second captain is entitled to a captain’s 
share of prize under t he king’s [u ocla- 
ination. Waterhouse v. AV//^^2E.R.^5()7 ' 

10 The book of regulations for the navy, 

submitted by the Lords Connnission- 
ers of the Admiralty to the King in 
council in 1730, and approved by his 
Majesty by an Order of Conned, is 
only directory to the Lords Comini.s- 
^ioners. id, ibid. 

11 The Vice- Admiralty Ouirts abroad 
have no authority, upon llic mere pe- 
tition of a captain, to decree the sale 
of a ship reported not to be sea-worthy, 
or repairable, so as to convey the car- 
go to its place of destination but at an 
expense exceeding the value of tlie 
ship when repaired. Reid v. Darby. 

lOE.R. 143 

1 2 It scorns that the manslaughter of an 
English subject committed in China, 
by an alien enemy who had been a 
prisoner of war, but was then acl- 
Uig as a nlariner on board an English 


merchant ship, cannot be tried in Eng- 
land, under a commission issued in 
pursuance of statutes 33 //. 8. c. 23 ; U 
43 G. 3. c. 1 13. s. G. Kei. v. Depardo. 

1 Tauut. 26 

[N.B. In ibis case no judgment was ever 
given, and the prisoner was ultimately 
discharged.] 

JI. IN IIUZE CAUSES. 

1 During the late war with the States 
General, a squadron of the King’s 
ships, having a detachment of the 
King’s troops on board, was sent to at- 
tack a settlement belonging to the 
enemy ; and secret instructions were 
given by his Majesty to the command- 
ers in chief, that all the booty which 
should be gained by the joint operation 
of the aimy and navy, at the attack of 
that settlement, should be divided hi two 
shares, between the land and sea forces. 
The attack w^as not made, but the 
sqiiadixu), while the troops were on 
hoard, took as }>nze a shi}) and cargo 
belonging to the enemy, in an open un- 
fortified bay, at a distance from the 
destined object of attack. This ship and 
cargo being condemned as lawful 
]>rize, the produce of it was to be dis- 
tributed according to the provisio7is of 
the Prize Act, 21 G. 111. c. 15. and the 
subsequent proclantution : under ibal 
Act, a legal right was vested in the 
officers and crev^s of the squadron to 
their shares, oii the eondeimiation a* 
lawful prize ; therefore, where the 
Court of Lords Commissiunei s of Ap- 
j>eals from the Admiralty liad issued 
a monition to the prize agent, to bring 
in the pioefcds which were in his 
liand^, a prohibition was granted to 
that Court, bt eause the vionilion was 
contrary to the legal vested right of the 
officers and crews of the M^uadrom 
Home v. Karl Camden and others. 

1 11. B. 476 

2 But this judgment was reversed on a 
writ of error to the Court of K. B. 
who refused to grant the prohibition, 
on the ground that the prize courts 
and courts oL Lords Commissioners of 
appeals have the sole and exclusive ju- 
risdiction over the question of prize or 
no prize, and who are the captors, not- 
withstanding any of the Prize Acts; 
and that if they pronounce a sentence 
of condemnation, adjudging also who 
are the captors, the courts of common 
law' cannot examine the justice or pro- 
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priety of it; even thono-h perhaps they 
would have put a diflerent construc- 
tion on the Prize Acts. And the same 
courts have power to enforce their de- 
crees. Camden v. Home, in error. 

4 T. R. 382 

3 This judgment of the Court of K. B. 
was affirmed in Dom. Proc. 22 June. 
1795, 2 H. B. 534 : and see 6 ParL 
Casei, 8 VO. 203. 

4 Jt is concluded therefore that no rigljjt 
is vested, by any of the Prize Acts, in 
the captors of an enemy’s ship and 
carofo in war, before the ultimate ad- 
judication of the courts of prize. And 
that consequently, the issuing a moni- 
tion to the prize a<Tents by the court of 
Commissioners of Appeals in Prize 
Causes, to bring in the proceeds of a 
ship and cargo which have Ijeen sold 
after a sentence of condemnation as 
lawful prize, but from which sentence 
there is an appeal (on a subject distinct 
from the question, whether prize or 
not, which is not disputed), is not a 
ground for a j)rohibition to that Court; 
for the monition neither interferes 
with nor defeats any vested rights. 

2 11. B. 533 

5 A Prize Act directs, that where ships, 
&c. are taken frotu the enemy and 
condemned as lawful prize in a Court 
ol‘ Admiralty, and the sentence of con- 
demnation appealed lioin, ^'execution 
of sentence so appealed from as 
atbresaid, should not he suspended by 
reason of such af)pe;il, in case the party 
or parlies a|)pellate should give suffi- 
cient security, to be approved of by 
tlie court 111 which such sentence 
should be given, to restore the ship, 
<S:c. eonceniing which such sentence 
should he pronounced, or \\\efulL value 
thereof, to the appellant or appellants, 
in case the sentence so appealed from 
should be reversed.” — Though a secu- 
rity taken in a Court of Vice-Admi- 
raity, by virtue of this section of the 
Act, is ill the form of an acknowledg- 
ment of a debt to the king, yet not 
being in a court of record, it is not 
strictly a recognizaitce, lint operates 
as a stipulation by the parties to abide 
the decision of the Court of Appeals. 
JMeither is the Court of Appeals bound 
by this section to interpret the words 

full value” by any definite measure, 
but they have a discretionary power of 
declaring what is the full value, and a 


power to enforce payment, from the 
sureties, of what they declare to be 
the/tt// value. Brynier v. Atkins. 

• 1 H. B. 164 

[The judgment in this case was af- 
firmed by the Court of K. B. on a 
writ of error. M. 30 G. 3.] 

6 The Prize Court of Appeals has juris- 
diction to decree, that one who was 
co-agent of the captors, in whose hands 
the proceeds of the prize after con- 
demnation and sale were placed, should, 
after a decree of restitution with inte- 
rest pronounced against the captors, pay 
interest on such proceeds while in his 
hands to the claimant. And the Court 
of K. B. will not grant a prohibition to 
the Prize Court to restrain it from exe- 
cuting such decree, either on the ground 
that it did not appear on the proceed- 
ing below that the agent was a regis- 
tered agent under the statute 33 G. III. 
c\ 6(3.; because that Court has origi- 
nal jurisdiction in rent and its incidents 
independent of the statute; nor 011 
the ground that the Court below W'ere 
restrained by the 32d clause of the A«l 
from decreeing restitution of more than 
the net proceeds of the sale, awarded 
upon condemnation ; because interest 
made of such net proceeds in tile hands- 
of the holder are to be deemed part 
of the proceeds ; nor on the ground 
that it was not alleged that interest had 
in fact been made by such agent ; be- 
cause that was a fact for the Court 
below to decide upon, and the\ must 
he presumed to have decided on satis- 
factory evidence. Willis v. The Com- 
missioners of Appeals in Prize Causes, 

^ 5 E. R. 22 

7 If an ally actually co-operates in 
edecting a capture, he cannot recover 
any pro[)ortion of the prizes in the 
common law courts of this country, 
but must sue iu the prize courts. 
Duckworth, Bart. v. Tucker. 2 Taunt. 7 

8 If the Prize Court condemns captured 
vessels as prize to his Majesty, tne 
sentence while unappealed from incon- 
clusive on the common law courts and 
on all the world, that no alljr or other 
person is entitled to a share in it. 

iU. ibid. 

9 Common law courts cannot entertain 
jurisdiction of the question whether 
prize, or no prize, or by whom taken. 

id. 34 
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10 If it can be discerned on the face of 
the sentence of a foreign court of 
prize, that the court condemned, on 
the ground that the property belonged 


to enemies, the sentence is conclusive 
evidence in the courts here that the 
property was not neutral. Bolton v. 
Gladstone, 2 Taunt. 85 
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For7n and Requisites of, 

II. ON MOTIONS AND RULES. 

III. JUDGMENTS IN CRIMINAL CASES. 


I. TO HOLD TO BAIL. 

Form and Requisites of. 

1 An affidavit to hold to hail made by a 
third person, need not slate a con- 
nection hetween the depont nt and ihc 
plaintiffi Picla sw Lm/tic.s. 1 11. P. 1 

2 Ti*€rtfore, it is no objection to an af- 

fidavit, which states that the defend- 
ant is indebted, and denies a tender in 
Baidc-notes, that the plaintifl' re.sides 
in a foreign country, and that it does 
not appear how the <]cpon( nt could 
kiiCiVV these facts. Andrioni v. Mor- 
gan, 4 Taunt. 231 

3 It is an immaterial ohjection t<» an af- 

fidavit that the initials only of the de- 
fendants Christian names are inserted. 
lIowcU V. Coieman, 2 B. & 406 

4 The plaintiff, in an afiida\ i!, inu>t give 
liiinsclf an addition; otiierwi.'^c the 
defendant will he discharged on com- 
mon hail. ,fanrt v. Dillon. 1 E. R. 18 

5 An affidavit to hold to Icail shew 

on what account the debt b( canu: due, 
and the deponent’s addition and place 
of abode. PoUeri v, De Souza. 

4 Taunt.. 154 

And sec Argent v. Vivant. IE. H. 380 

0 The addition of inanuracturer” to 
tht deponent’s name is suff.cient. Smith 
V. Younger. 3 B. & P. 550 

7 In an affidavit to hold to bail, the 
plaintifl‘’s clerk may state his place of 
abode to he the office where he i.s em- 
ployed the greater part of the day, 
though at night he sleeps at another 
place. JJaslope v. Thorne. 1 M. & S. 103 

8 A fegfeigner whose general residence is 
abroad, and who only landed here for 
a timporary purpose, viz. to make an 
affidavit to hold to bail, may properly 
describe his place of abode to be in his 
Ott’u comilry, and not at the place 


where the affidavit was sworn, within 
the meaning of the rule of court. 
Mich. 15 Car. 2. Bouhei v. Kittoe, 
3 E. R. 154 

9 Where a deponent had been a few 

days before discharged out of prison, 
but by permission liad still continued to 
lodge there at night, having no other 
place of residence, his describing him- 
self bond fide in an affidavit in court 
as late of such prison, is sufficient to 
satisfy the rule of f’oiirt of Mich. 15 
Car. 2., ordering the true place oi' 
abode of every person making affidavit 
in K. B. to be inserted. But a depo- 
nent who had left one })lace of resi- 
dence, and resided in another, would 
not sat i.s fy t he rule, by describing 
himself as late of the former. Sal- 
ley V. While. 1 1 J'l. R. 528 

10 Where >everal per.son.s join in an af- 

fidavit, their names must be written 
in \hc jurat 'y and no affidavit can be 
read it there, be any interlineation or 
erasure in the jurat. Reg. Gen, M. 
37 G. 3. 7 T. R. 82 

11 The defendant, who liad been 
arrested in an action for penalties 
under the Lottery Act, was discharged 
on common tiail, becau.se the affidavit 
was entitled ; there being no cause 
then in court. King^ qui tam^v. Cole, 

G T. R. 040 

12 But in a subsequent case the Court of 

K. B. refused to discharge a defendant 
out of custody on the ground that the 
affidavit on which he had been holdeii 
to bail was entitled in the cause. 
Clarke v. Cawthorne, 7 T. R. 321 
(S. P. Levi V, Ross, and Gaunt v. 
Marsh. id. ibid, in noid. 

13 it is no objection to an affidavit that 

it is not intituled '' in the King^s 
‘‘ Bench,^^ or that it appears to have 
been taken before “ A, B. a co7?rmis- 
** sioner, without adding of the 

** Court of K. B.** if in fact he were a 
commissioner of that Court. Kennef 
and Avon Canal Co7npany v. Jones. 

7 T. R. 451 
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14 If an affidavit to hold to bail be enti- 
tled Plaintiff and Defendant it is 

' bad. Hol/is v. Brandon, 1 B. & P. 36 

15 It is now settled that affidavits of any 

cause of action, before process sued 
out to hold defendants to bail, are not 
to be entitled in any cause. Reff, Gen, 
K, B. T, 37 G, 3. 7 T. R. 454 

16 And this rule is jecognised by the 
Court of C. P. Green v. Redshaw, 

1 B. & P. 237 

1 7 But affidavits not entitled in the 
Bench and sworn before A. B, a com- 
missioner without stating- him to 
be a commissioner of this Court cannot 
be read ; but those sivorn in. Court or 
before a Judge of the Court, though not 
entitled in the King's Bench may be 
read. Rex v. Hare, 13 E. R. 189 

18 An affidavit of debt made by a plain- 

tiff residing in a foreign country, be- 
fore a foreign magistrate whose signa- 
ture to the jurat, and authority to ad- 
minister oaths and take affidavits there, 
was verified by a proper affidavit in 
this country, is a sufficient founda- 
tion for a judge^s order to hold a de- 
fendant to special bail. Omealy \, 
IScivtU, 8 E. R. 364 

19 Where an affidavit of debt contained 

no place in \\\e jurat, but purported 
to be sworn belbre the Chief Justice 
of the King^s Bench of Ireland, and 
to be signed by him, and such signa- 
ture was verified by affidavit here: 
llehl, that it was sufficient foundation 
for arresting the defendant under a 
Judge’s order on mesne process. 
French v. Bellcw, 1 M. & S. 302 

20 'fhe court will take cognizance of 
affidavits sworn bcfojc foreign magis- 
trates, if profierly autherilicated to 
them. Dalmer v. Barnard, 

7 T, R. 251 

Tiicrcfore an affi<lavit, purporting 
to have been taken before J. C, high 
bailiff and chief magistrate of the 
district of Douglas in the Isle of Man, 
is sufficiently autheiil icated by an af- 
fidavit taken in this Court, stating that 
the party making it knew the subscrip- 
tion J. C,” ijfc. the foot of the 
other affidavit, to be the hand- writing 
of J, C. id, ibid. 

21 An affidavit sworn in Ireland, but 
made for the purpose of being used in 
England, ought to contain all the es- 
sential requisites of such an affidavit 
made in England; amongst others, 
ac^iordiug to the AcU, 37 G. 3. c, 45. 


s, 91 : 38 G, 3. c, 1. that the defend- 
ant had not made a tender of the 
money in notes of the Bank of Eng- 
land, Nelbitt V. Pym. 7 T. R. 370, n. 

22 An affidavit to hold to bail, stating 
a promise made by the ihjatdnnt, exe- 
cutor, <^’c. to pay a legacy of 100/. be- 
queathed by his testatrix, and confess- 
ing assets to the amount of 2S0/. hut 
that the plaintiff , not receiving the said 
sum, caused several applications to be 
made to the defendant without effect, 
therefore that the defendant teas in- 
debted,*^ ^c., is not sufficiently positive. 
Mackenzie v. Mackenzie, 1 T. R. 716 

23 In one instance, the Court held an 
affidavit, that the dtfendant was in- 
debted to the plaintiff in 5000/. for 
money had and received, and for which 
he had not accounted to be insuf- 
ficient. Diet, ))er Butler J. 1 T. R. 717 

24 An affidavit to bold to bail, ftating 
that the defendant is indebted to the 
plaiiitilf in a certain sum, as appeals 
by the Blaster s allocatur, is not suffi- 
ciently positive. Powell v. Porthereh, 

2 T. R. 55 

25 An affidavit '' that the defendant is m- 
debted to the plaintiff in 20/. accord- 
ing to the bill delivered by the plaintiff 
to the defendant,** is insufficient; it 
must be positive. Williams v. Jackson: 

3 T. K. 575 

26 And must state positively that tlie 

defendant is indebted to the plaintiff in 
so much, bfc, *5 T. R. 364 

27 Stating that the plaintiff on, b^c. 
gave the defendant notice to quit on, b^'c, 
and that the latter held over, ^c. by 
reason of which, and by force of the 
statute, an action has accrued to the 
plaintiff to demand of {he defendant, 
b)'c, (double rent), is not sufficient. 
Wheeler v. Copeland. 5 T. R. 364 

28 An executor or assignee must swear 

as to their belief of the debt. Sheldon 
V. Baker. 1 T. R. 83 

29 If an assignee of . a bankrupt, and 
two others, sue jointly, the former 
may hold the defendant to bail, on IfTi 
affidavit of the debt, “ as appears by 
the bankrupts books, and as the depo- 
7ient believes.** Swainc v. Cranimond. 

R. 176 

30 A co-assignee of a debt arising out 
of bills of exchange in his own posses- 
sion may sue in the name of the 
original creditor; and hold the de- 
fendant to bail on his own affidavit; 
swearing positively as to all the facts re- 
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quired whicli are within his own know- 
ledfije, and to the best of his knowledge 
and belief, as to such as are within the 
knowledge of his principal and co-a?- 
signees. Cresivell v. Lovell. 

8T. R. 418 

SI If a plaintiff executor hold a defend- 
ant to bail upon an affidavit stating the 
debt to be due, '' as appears .hy the 
testator's hooks'* but omitting to add, 
and which the deponent believes to he 
true; the Court of C. P. will allow 
the plaintiff to swear to his belief in a 
supplemental affidavit. Garnham, Ex- 
ecutrix, i. Hammond. 2 B. & P. 298 

32 In an affidavit to hold to bail, the 
plaintiff deposed, that at the time of 
the assignment thereinafter mentioned, 
the defendant was indebted to him on 
a bill of exchange, and that he after- 
wards assigned the debt by indenture 
to A. B. C. and D. in trust : A. then 
deposed, that, at the time of the affi- 
davit being made, the defendant was 
indebted to them, A, B. C. and D. as 
such assignees and trustees as afore- * 
said : Held, that the affidavit was in- 

"sufficirrit, because it did not deny that 
the debt had been satisfi d to the plain- 
tiff between the assignment and the 
time of the affidavit being made. 
3Iann v. Sherif. 2 B. & P. 355 

N.B. In the above case a supplemen- 
tal affidavit was allowed. id. 357 

33 An affidavit to hold to bail must shew 
how the debt arose. Cooke v. Dobree. 

1 H. B. 10 

34 If a tenant bind himself in a penalty 
of 100/. for performance of repairs 
within a certain time, the Court will 
not permit him to be holden to bail for 
the loo/, upon an affidavit which 
does not shew in what respect and to 
what amount he has violated his con- 
tract. Edwards v. Williaws. 

, 5 Taunt. 247 

35 An affidavit stating only that the de- 
fendant was indebted to the plaintifl’in 
54/. for goods sold and delivered, not 

* stating by the plaintiff to the defendant, 
was held insufficient. Perkes v. 
Severn. 7E. R. 194: 

Taylor v. Forbes. 11 E. R. 315 

36 An affidavit stating only that ** the 

defendant was indebted to the plaintiff 
for goods sold and delivered to him 
the defeiidant,^^ without saying by the 
plaintiff, is insufficient. Ctt^row v. 
Hag;;er. 8 E. R. 106 

37 A def<!hdant cannot be held to bail 


on an affidavit stating him to be in- 
debted to the plaintiff in so much for 
goods bargained and sold, without al- 
leging that they were delivered. 
Hopkins v. Vaughan. 12 E. R. 398 

38 In an affi lavit to hold to bail, for 

money paid to the use of the defend- 
ant, it is not necessary to state that it 
was at the request of the defendant. 
Hultow \. Eyre. 1 Marsh. 315 

39 8o where the affidavit is for work and 
labour, as the defendant's servant. 
Bliss V. Atkins. 1 Marsh. 317, notd. 

40 An affidavit to hold to bail, stating 

" that the defendant is indebted to the 
plaintiff for money paid, laid out, and 
expended, and wages due to the plain- 
tiff for his services on board the de- 
fendants ship,’' is sufficient, without 
expressly stating that the debt is due 
from the defendant. Symons v. A?i- 
drews. 1 Marsh. 317 

41 The Court of K. B. held it sufficient 

to state that the defendant was indebt- 
ed to the plaintiff in such a sum for 
money had and received on account of 
the plaint ff," without ad<ling, “ re- 
ceived by the dcfcn lunt." Coppinger 
v. Beaton. 8 T. U. 338 

42 An affidavit that defendant, is in- 

debted to plaintiff in 450/. as indorsee 
of a promissory nott' made by deleiid- 
ant "'without, stating the date of the 
note, or that it ^vas payable on demand, 
or that it was due or payable at a day 
then past," is lusulficient. Jackson 
V. Yatc. 2 M. & S. 1 18 

43 An affidavit of debt, staling that t!ic 
defendant is indebteil to the plaintiff 
on promissory notes of the deitndant 
without stating bow the [ilaintiff be- 
came entitled to recover upon them, 
is defective. Balbi v. Bailey. 

1 Marsh. 424 

44 An affidavit stating the defendant to 
be indebted to the plaintiff a> indorsee 
of a bill of exchange, without alleging 
the bill to have become due, was hehl 
sufficient. Davisson v. March. 

1 Is. R. 157 

45 An affidavit stating that the defend- 
ant was justly indebted to the plain- 
tiff in loo/, upon and by viitue of a 

[ certain bill of exchange drawn by the 
defendant, and long since due and 
unpaid,” is sufficient, without stating 
in what character the bill was due 
to the plaintiff whether as payee or 
indorsee. Bradshaw v. Saddington, 
7 E. K. 94 
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46 An affidavit stating: that the defend- 
ant was indelHed to the plaintiffi so 
much for interest money, under and 
by virtue of an agreement, is insuffi- 
cient. Brook V. Trist, 10 K. R. 358 

47 An affidavit to hold to bail for stipula- 
ted damag^es for non-performance of an 
agreement must state a breach of the 
agreement. St inton v. Hughes. 

6 T. R. 13 

48 So an affidavit for a sum certain for 
the breach of an agreement, must 
shew that the sum demanded is stipu- 
lated damages, and not merely a pe- 
nalty. Wildey v. Thornton. 2 E. R. 409 

49 A party cannot he held to bail for a 
penalty, but only for the sum secured 
by the penalty. Hatfield v. Lin guard, 

G T. R. 217 

50 Therefore an affidavit that the de- 

fendant was indebted to the plaintifl* 
in 1000/. under an agret'nient in writ- 
ing, whereby the defendant undertook 
to pay the plain’ iff tiie balance of ac- 
counts, &(:. I'jhich said balance is still 
due and unpaid, without stating that 
the balance was lOUO/. was held to be 
defective. id ibid. 

51 An aOidavit stating the defendant to 
lie indebud for damages awarded, 
and for costs and expenses taxed and 
allow'ed,^^ is sufficiently certain ; fjr 
it will b( inferred tliat the award and 
taxation are such as will support the 
action. Jenkins v. Law. 1 R. P. 3G5 

52 Affidavit that the defendant was in- 
debted to the jdaintiff in 245/. for 
money lent by plaintifl’ to defendant 
for the use of another, and for which 
defendant promised to be accountable 
and to repay or cause to he secuied to 
the plaintih/’ &c. is insufficient; it not 
appearing in the affidavit hut that the 
money had been secured according to 
the agreement. Jacks v. Pemberton. 

5 T. R. 552 

53 So stating the circumstances under 
which the debt accrued, and conclud- 
ing, by reason wliereof the defend- 
ant stands indebted,^’ is insufficient. 
Fowler v. Morton. 2 11 & P. 48 

54 The Court of C. P. held an affidavit 

that the defendant ‘‘ was indebted to 
the plaintiff m trover bad. Jlub- 
bard v. Pacheco. 1 H, B. 218 

55 Affidavit to hold to bail in trover, 
stating, “ that the plaintiff's cause of 
action against the defendant was for 
converting and disposing of^ divers 
goods of the plaintiff of the value of 


250/. which he refused to deliver, 
though the plaintiff had demanded the 
same, and that neither the defendant 
nor any “person on his behalf had of- 
fered to pay to the plaintiff the 250/. 
or the value of the goods," was 
bolder) to be insufficient. Woolty v. 
Thojtias. 7 T. R. o50 

56 111 an affidavit in trover for a bill of 

excliange, it should be stated that the 
bill remains unpaid. Clarke v. Caw- 
thorne. 7 T. H. 321 

57 An affidavit to hold to bail on the 

Lottery Act, 27 G, 3. c. 1. should spe- 
cify the nature of the offence, and aver 
that the defendant lias incurred the 
forfeiture; but the oflence need not be 
described circumstantially : nor is the 
plaintiff obliged to swear that the de- 
fendant is indebted to him to the 
amount of the penalty. Davis v. 
Mazzinghi, 1 T. R. 705 

58 It is sufficient if the affidavil, on 
which the defendant is bolden to bail 
for an ullence against the said Act, 
shew the nature uf‘ the oftence, without 
stating the particular circumstances of 
it. IVatson v. Shaio, 2 T. R. t>54 

59 if an affidavil to hold the defendant 

to hail, state an Act to have passed in 
the 27 G. 3. which was passed in the 
22 G. 3. under wliich a penalty was 
incurred, it is a fatal objection, even 
though the title of the Act be properly 
set tuiib. id. ibid, 

GO An affidavit for penalties forfeited by 
unlawi’ul insurances again t the Lottery 
Act, 22 G, 3. c. 47. may inciude se- 
veral offences, and need not state that 
the defendant received any considera- 
tion for making the insurances. Hol- 
land (j. t. v. Bothmar, • 4 T. R. 228 
G1 It Is sufficient if it state that the de- 
fendant insured or caused to be in^ 
sured/' Pritchell q. t. v. Cross 

2 H.tB. 17 

G2 It is sufficient if an affidavit to hold 
to bail state, that no tender was made 
by the defendant ; without saying or 
any other on his account. IVyatf v. 
Smee. 1 B. P. 344 

G3 So, if it negative a tender in notes 
“payable on demand," though the 
words of the Act are expressed to be 
payable on demand," Fowler v, 
Morton. 2 B. & P. 48 

64 But in an affidavit to hold to bail for 
I 20/. a7id upivards, it is sufficient to 
I negative a tender of the said sum in 
I bank-notes; that having rd’ercnce to 
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the specific sum sworn to, which was 
such as might be so tendered. May- 
tin V. Townshend. 2 E. R. 1 

65 But it is not sufBcient to' negative a 
tender of the said sum of 201. and up- 
vjards\ that having reference to a sum 
beyond the 20/. Ford v. Lover. 

3E.R.110 

66 In an affidavit for 1190/. II 5 . 3d. it is 
not enough to negative a tender of the 
said debt in bank-notes ; for non con- 
stat but a tender in bank-notes was 
madt of all but the fractional sum, 
which would be sufficient within the 
statute. Jennings v. Mitchell. 1 E. R. 17 

67 In an affidavit made by the plaintift*’s 

agent (the plaintift* himself being 
abroad), it is sufficient to negative a 
tender, as the agent believes.^^ Munro 
V. Spinks. 8 T. R. 284 

68 An affidavit however, sworn by a 
clerk in the chamberlain of London s 
office, as to the existence of the debt, 
and that no tender of it hud been 
made in bank-notes to the best of his 
knowledge and belief, was held suf- 
ficient, in an action by the corpora- 
tion. Mayor, 4’c. of London v. Dias. 

1 E. R. 237 

69 But where plaintiff' resided in Eng- 
land, and the affidavit was made by 

* his clerk, it was held not sufficient to 
negative a tender to the knowledge 
and belief of the clerk.*’ Cass \. 
Levy. 8 T. R. 520 

Elliott V. Duggan. 2 E. R. 24 

70 The Court of Common Pleas have 

held, that if an affidavit made by the 
plaintiff’s clerk absolutely negative a 
tender in bank-notes, it is bad. S?nith 
V. Tyson. 2 B. & P. 339 

Haf)i.jncrslcy v. Mitchell. 2 B. & P. 389 

71 But the Court of King’s Bench, on 
facts precisely similar, refused to dis- 
charge the defendant on a common 
appearance. Madox v. Abercromhy 
(cited in llammersley v. Mitchell. 2 
ik & P. 389). And again in Knight 

^v. Keyte. 1 E. R. 415 

7 2* A person employed in London as 
agent to one residing at a distance in 
the country, with a power of attorney 
to collect his debts, may make an af- 
fidavit o? debt, positively denying any 
tender in bank-notes. Chatter ley v. 
Finck. 2 B. & P. 390 

73 An affidavit in which a tender in 
bank-notes is negatived by the plain- 
clejik alone, then resident in Lon- 
don is insufficient, if the plaintiff be 


also resident in London ; though the 
debt arose upon a bill transaction of 
which the clerk had the sole manage- 
ment. Bolt V. Miller. 2 B. & P. 420 

74 Affidavit made by A. in respect of a 

debt due to B. before his discharge 
under an Insolvent Act whereby B.'s 
estate became vested in tlie clerk of 
the peace, negativing a lender in bank- 
notes to the knowledge or belief of A. 
held sufficient: the court allowing A. 
and B., by a subse(\uent affidavit, to 
shew that A. usually transacted B.’s 
business when out of town, and that 
at the time when the affidavit to hold 
to bail was made, B. was out of town, 
and that an immediate arrest was ne- 
cessary, as the defendant was about to 
sail on a voyage. Lawson v. McDo- 
nald. 2 B. & P. 590 

75 In an action by the a.ssignees of a 

bankrupt, it is not sufficient for the 
bankrupt to negative the tender. Smith 
v. Barclay. 3 B. & P. 219 

76 In an affidavit by an assignee of a 

bankru])! it is necessary to negative a 
tender to the bankrupt before his bank- 
ruptcy : negativing a tender to the 
assignee is not sufficient. Martin v. 
Ranoc. 8 T. R. 455 

77 An affidavit of debt made by one of 

three partners, denying any tender in 
bank-notes to himself or to either of 
his partners to the best of his know- 
ledge and belief is sufficient. Stacy 
V. Fedcricl. 2 B. & P. 390 

78 A defendant having been held to bail 

on an affidavit of a debt due from thre :e 
defendants as surviving partners of 
another deceased, was discharged on 
filing common bail; the declaration 
being for a debt due from the three de- 
fendants alone. Spalding v. Mure and 
two others. 6 T. R. 363 

79 An affidavit to hold to hail made by 

the administrators of a person who 
died before the passing of the Bank 
Act, need not negative a tender in bank- 
notes to their intestate. Percy v. Pow- 
ell. 3 B. & P. 6 

80 Semb. That persons suing as admi- 
nistrators need not in any case nega- 
tive such tender to their intestate. 

id. ibid. 

81 Where bailable process was sued out 
previous to passing the 37 G. 3. c. 45. 
and renewed four several times with- 
out any new affidavit, and the last re- 
newal on which defendant was arrested, 
was ’subsequent to passing the Act, the 
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Court of C. P. held the affidavit suf- 
ficient, ihouG^n not acrordin^ to the 
Act. Crooks V. Houldztch. 

1 B. & P. 76 

82 If an affidavit to hold to bail state two 

sunis of money to be due from the de- 
fendant to two separate plaintiffs, 
tliongh only one writ be sued out on 
i1,the Court will set-aside the proceed- 
ing's on that one writ. The Dean and 
Chapter of Exeter v. Sca^etl. ^ 

GT. R. 688 

83 Wlierc several persons have sepa- 

rately incurred penalties for printing 
illegal schemes of the lottery, a sepa- 
rate; affidavit must be filed against each 
of them ; and if they he all joined in 
one affidavit, the irregularity is not 
waived by their putting in bail; but 
the court, on motion, will stay the pro- 
ceedings against all of them. Good- 
xvin q. t.w Parry. 4 T. R. 577 

84 ()n an affidavit tliat the maker and 

indorse)* of a proinis ory note are in- 
debted to the holder, neither can be 
Iiehl to bail : it is also objectionable as 
being only on one stain p. And it is 
such an incurable defect, that if either 
be held to bail, he does not waive it by 
taking any step in the cause. Hussey 
V. Wilson. 5 T. R. 254 

85 In both courts the affidavit to hold 
to bail is to be considered as part 
of tlie process to bring the defendant 
into court; an iriTgularity in it must 
1)0 taken advantage of in the fn*st iii- 
stanee ; and may be taken advantage 
of before bail put in, or appearance 
entered ; so such iriTgularity may be 
waived by a defendant, and is consi- 
dered as waived, when be has volunta- 
rily done an act, submitting to such 
process. D* Ardent v. Vivant. 

1 i:. R. 334 

86 A special capias issued upon an affi- 
davit, sworn at the bill of Middlesex 
office, is irregular ; but if the defen- 
rlaiit be ai restcd under it, and put in 
special bail, he thereby waives the ir- 
regularity. Dalton V. Barnes, 

lM.^kS. 230 

87 If a defendant, oh being informed 
that a bailable writ has been issued 
against him, voluntarily give a bail- 
bond, he cannot afterwards object to 
the insufficiency of the affidavit to 
hold to bail. Norton v. Danvers. 

7 T. R. 375 

88 Nor after merely putting in bail. 
D* Argent v. Vivant. 1 E. R. 330 


89 Nor after perfecting bail above (in 
C. P.) Chapman v. Snovf, 1 B. &P. 132 
S. P. Jonxs V. Price. 1 E. R. 81 

90 An objeVtion cannot be taken advan- 
tage of after plea, hevy v. Dupont. 

7 T. R. 376 n. 

91 Nor after notice of executing a writ 
of inquiry on a judgment by default. 
Deshorough v. Coppinger, 8 T. R. 77 

s: c. 1 E.R. 19. w. 

92 One who became surety for the de- 
fendant before his discharge under an 
Insolvent Debtor's Act, and was after- 
wards obliged to give a new security 
of a bond and warrant of attorney, &c. 
for the old debt, cannot thereupon 
hold the defendant to bail by an affi- 
davit as for so much money paid to his 
use. Taylor v. Higgins. 3 E. R. 169 

93 If the affidavit on which the defen- 

dant is held to bail be defective, the 
defect ennnot in geiveral be supplied 
by another affidavit. Jacks v. Pern- 
herton. 5 T. R. 552 

94 If a defendant be bolden to bail un- 

der a judge's order, upon an affidavit 
disclosing circumstances which shew 
that the plaintiff’ has been damnific it io 
such an amount, it is sufficient; 
though it improperly st;)4e that the 
defendant was indebted to that amount, 
and disclose the special circumstances. 
Imlay v. FAlefscn, 2 E. R. 453 

95 A bond was given conditioned for 
the payment of bills of exchange 
drawn- in England, on A\ in the East 
Indies, in case such bills should he re- 
turned to England protested Jor nxm- 
payment. The affidavit to hold Ine 
obligor to bail, after staling that he 
was indebted to the deponent the 
obligee in a cei’tain «.im," stated 
also the condition of the bond, and 

that the said bills were not paid to 
his knowledge or belief in India, or 
elsewhere ; but that they were* pro- 
tested for non-acceptance in India, and 
were still unpaid." It was no objec- 
tion in this affidavit, that it was state^ 
that the bills wei e unpaid to the know- 
ledge and belief oi'ihc plaintiff; but it 
W'as bad, because it introduced a new 
term, not mentioned in thg condition 
of the bond, viz. a protest for non-ac- 
ceptance. But to remedy this, tlie 
plaintiff might have filed a supple- 
mental affidavit. Hobson v. Ca?npbelL 
1 H. B. 345 

96 The Court of C. P. will never receive 
a supplemental affidavit, unless to sup- 
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ply an ambiguity on the face of the 
original affidavit, and which the Court 
for its own satisfaction wishes to have 
explained. Green v. Redsliaw. 

1 B. &P. 227 

97 No counter affidavit can he received 
in K. B, in order to contradict or do 
away the eflect of an affidavit to hold 
to bail on the merits. And though 
such counter affidavit niiirht he re- 
ceived to shew that the (iefendant had 
been before holden to bail for the same 
cause of action here, yet it w'lll not 
avail to shew that he was before so 
holden to bail in a foreign country ; 
at least, where it did not dislinctly ap- 
pear that the defendant could have ihe 
same redress and benefit by the pro- 
ceedings abroad as here. Imlay v. 
Ellefsen. 2 E. R;45d 

II. ON MOTIONS and UUI.ES | 

1 In the Court of C. P. a rule (lo set 
aside execution) was discharged, be- 
cause the affidavit on which the rule 
nisi was obtained was not entitled in 
any court : the words “ in the^' only 
being prefixed. Osborn v. Tatum. 

1 B. & P. 271 

2 If an affidavit be put into court with- 
out any title, the Court cannot take 

. any notice of it, though the adverse 
party is willing to waive the olijection. 
(Cited by Kenyon, C. J.) Oiuen v. 
Ilurd. 2 T. R. 644 

3 The Christian names as well as the 
surnames of the parlies must be in- 
serted in the title of an affidavit pro* 

•duced to shew cause against any rule. 
Foi'es V. Ditmar. 7 T. R. 661 

4 Where common process is sued out 
against A. and several others ; A. may 
move the Court if the others be not 
brought into Court, upon an affidavit, 
entitled of a cause betvvern the plaintiff 
and A. only. Dand v. Baines. 

1 Marsh, 403 

5 If an affidavit on a motion for leave to 
file a criminal information be entitled, 

cannot be read. Rex v. Robinson, 
G T. R. 642 

C An affidavit produced on shewing 
cause against such a rule may or may 
not be st) entitled. id. ibid. 

7 That it need not ; see Rex v. Harri- 
son. 6 T. R. 60 

8 An affidavit made after such a rule is 
made absolute, must be entitled. 

6 T. R. 642 

9 Affidavits^ (and motions] fur an at - 1 


tachment in a civil suit are proceed- 
ings on the civil side of the Court until 
the attachment issues, and must he 
entitled with the names of the parties; 
but as soon as the attachment issues, 
the proceedings are on the crown side, 
and from that time the king is to be 
named as the prosecutor. Wood v. 
Webb. , 3 T. R. 253 

10 Affidavits to set a^iide an attachment 
that has been granted (though not is- 
sued) in the coarse of a civil suit must 
be entitled Rex v. the Party to be 
attached, &,c. 

Rex V. the Sheriff of Middlesex.^' 

7 T. R. 439 

The same v. The same. 7 T. R. 527 

11 The affidavits made in answer to a 
rule nisi for an attachment, must be 
entitlc^d on the civil side of the Court 
in the cause out ol‘ wffiich the motion 
arises : but after the rule for the at- 
tachment is granted, the affidavits in 
any matter concerning such attach- 
ment are entitled on the crown side. 
Whitehead V. Firth. 12 E. R. 165 

12 The Court will in no case issue an 
attachment against a party at the suit 
of another, where the affidavits on 
which the motion is founded are 
sw^orn before the agents of the prose- 
cutor. Rex V. Wallace. 3 T. R. 40^1 

13 An affidavit may be taken before the 

clerk of the attorney in the cause, if 
the clerk he empowered to take affi- 
davits at all. Goodiitle d. Pyc v. Bad- 
title. 8 T. R. 638 

14 Any person other than the defendant 

making an affidavit of merits to set 
aside an interlocutory judgment, must 
either swear that he is the defendant’s 
attorney’s managing clerk, or the de- 
fendant’s attorney. Neeson v. Why- 
tock. 3 Taunt. 403 

15 If the agent in town is the attor- 
ney on the record, it is no objection to 
an affidavit of the party, that it is 
sworn before his own attorney in the 
country. Read v. Cooper. 5 Taunt. 89 

16 An affidavit to support a rule for an 
attachment for a contempt must state 
that the defendant was served person- 
ally with a copy of the rule, and that 
the original was shewn to him at the 
same time. Rex Smithies. 3T,R. 351 

17 An affidavit to hold to bail stated the 
debt to arise on a bill of exchange or 
order, drawn by A. and accepted by 
defendant. — On the face of the affida- 
vit aloac the Court refused to order 
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the bail bond to be delivered up. — But 
on a subsequent motion, on reading 
the affidavit and the declaration, by 
which latter it appeared that the in- 
stiumeut was not a bill of exchange, 
they ordered the bund tu be delivered 
up on defendant's filing common bail. 
Wilks V. Adcock. 8 T. R. 137 

18 The (3ourt of C. P. disallowed the 
objection on a rul^ that no place was 
mentioned in the jurat of the affida- 
vit. Syrnmers v. Wason. 1 B. & P. 1 W5 

19 Where an affidavit is taken before 

a commissioner of K. B. by any per- 
son who from his signature appears to 
be illiterate, the commissioner shall 
certify in the jurat that the affidavit 
was read in his presence to the party 
making the same, and that such party 
seemed perfectly t<^ understand the 
same ; and also that the said party 
wrote his signature in the presence of 
the Commissioner. Rcc^. Ctn. E. SI 
G. 3. 4 T. R. 284 

20 If an affidavit to hold to bail be made 

by a person prima facie incomjietent 
to make it : ^u. Whether circiim- 
itances proving him to be competent 
can be shewn by affidavit, for cause 
against a rule for discharging the de- 
fendant on a common appearance. 
Bolt v. Miller. 2 B. & P. 420 

21 The Court of C. P. held that the affi- 
davit of the acknowledgment of a war- 
rant of attorney to sutler a recovery, 
taken before an ordinary magistrate 
in a foreign country, must be attested 
by a notary public. Lx-partc IVorsley. 

2 II. 13. 275 

22 But the Court will, from courtesy, 
dispense with such attestation, in the 
ca»e of an affidavit taken before a great 
judicial officer in Ireland. 2 II. B. 275 

23 On a inutioii for an attachment fur 
filing a bill in equity contrary to an 
order of reference, an affidavit that no- 
tice of the mol ion to make the order 
a rule of court had been served on the 
party's servaiit, &c. is not sufficient. 
Hilton v. llopivood. 1 Marsh. GO 

24 An affidavit, the title of which styles 

the plaintiff Assignee,^' withoul fur- 
ther explanation, is bad. Steyner v. 
Cottrell. S Taunt. 377 

25 An affidavit, having only one stamp, 
cannot be used in more than one 
cause. Anonymous. 3 Taunt. 4G9 

III. ON JUDGMENTS IN CRIMINAL CASES. 

1 When a defendant who has suffered 


jiidgrnent by default in a criminal pro- 
secution is brought up for judgment, 
each party should come prepared with 
affidavit* disclosing his own case (if he 
mean to produce any affidavit at all) ; 
but, if in the course of the inquiry the 
Court wish to have any point further 
explained, they will give the defendant 
an opportunity of answering it on a 
future day. Rex. v. Wilson. 

4T. R. 487 

2 When a defendant who has been con- 

victed on an indictment comes up to 
receive judgment, the prosecutor may 
read aflidavits in aggravation, tliougli 
made by witnesses who were examineil 
at the trial, which affidavits the defend- 
ant is at liberty to answer. Rex v. 
Sharpness. 1 T. R. 228 

3 Where a defendant in a prosecution 

had siiflered judgment to go by default, 
and came up to receive judgment, the 
prosecutor was permitted to read affi- 
davits in aggravation, containing ex- 
pressioiLs made use of by the defend- 
ant, confirming and aggravating his 
guilt, which had been uttered by him 
ill the hearing of two persons, and* by 
them afterwards related tg the persons 
making the affidavits, the prosecutor 
having first entitled himself to this 
evidtiKC, by swearing to an applica- 
tion to both those persons to come for- 
ward with their testimony, which they 
had refused, and it appearing to the 
Court that those witnesses were under 
the control of the defendant. Rex v. 
Archer. 2 T. R 203, zi. 

4 Wlicre a defendarit is brought up to 
receive Judgment alter conviction, 
an affidavit by the prosecutor in ag- 
gravation, stating that a third person 
who refused to join in the affidavit, 
had informed him that the defeudaut, 
after tlie trial, had repeated in his 
hearing the libellous matter for \vhicb 
he w as indicted, is not admissible ; 
at least not without swearing that such 
third p'crsun was under the control 
or influence of the defendant. 

V. Pinkerton. 2 E. R. 357 

N. B. In this last case some doubt 
seems to be i^ast on the authority of 
the one preceding. • 

5 An affidavit taken before a judge at 
nisi prius, upon an information issuing 
out of the Court of K. 13., which affi- 
davit was returned there, is considered 
as taken under the authority of the 
Court, and they will take cognizance 
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of t{ie contents, and [^rant an infor- 
mation thereon. Rex v. Jolliffe. 

4 T. R. 285 

6 AiHdavit entitled In 4he King’s 
Bcncb/^ upon which the Attorney- 


General liad filed an infi>rmati6h ex 
officio against the defendant, was per- 
mitted to be read in aggravatiovi after 
judgment bv default. Rex v. Morgan. 

HE. R. 457 


AGENT. 


I. UICIITS OF, WITH REFERENCE TO 
PRINCIPAL. 

II. DUTIES AND RESPONSIIilLITlES oP, 
TO PRINCIPAL. 

III. ObLIGATION OF PRINCIPAL TO THIRD 

PERSONS, FROM ACTS OF. 

IV. PERSONAL RIGHTS AND LIABILITIES 

OF AGENT TO THIRD PERSONS. 


I. RIGHTS OF, WITH REFERENCE TO 
PRINCIPAL. 

1 A broker purchases goods on coin- 
mission at a month’s credit, and pays 
duties on them, and sends them to 
the purchaser’s place of aliode, coii- 

•.signed to his own order : the seller 
being fearful of the ]nirchaser’s cre- 
dit, procures the broker to delay the 
arrival of the goods till the month’s 
credit is expired, and to tender them 
to the buyer on payment of the 
price, whereupon llp y are refused : 
Held, that the broker can neither re- 
cover the price, duties, or commis- 
sion, in an action for money paid. 
Hurst v. Holding. S 'i’aunt. u2 

2 A broker who contracts with others 

for the sale of stock at a future day by 
the autliority of his princijial, who 
afterwards refuses to make good the 
bargain, cannot by paying the dif- 
ference to such third persons, main- 
tain an action on an implied assumpsit 
against his principal for the amount. 
If the principal were really possessed 
of the . stock .-o bargained to be sold, 
such contract is not illegal, within the 
slat. 7 G. II. c. 8. against stock-job- 
bing, although the broker did not 
disclose the name of his principal at 
the time of the bargain made: and 
the purchaser may maintain an action 
for thedifierence against the ])rincipal. 
Child V. Morley. 8 T. R. 610 

3 A factor gave his acceptance to liis 
principal for the amount of goods 
sold on account, after a secret act of 
bankruptcy of the princij»al, butw'ith- 


out notice to the factor; and after 

- notice of the bankruptcy the fitetor 
paid his acceptance to the holder ot 
the bill ; held that the payment was 
protected by stat, 1 Jac: 1. c. 15. s. 
14. Wilkins v. Casey, 7 T. R. 711 

4 A trader, after a secret act of bank- 
ruptcy, consigned goods to a factor, 
who agreed to advance more money 
thereon, ai^ accordingly accepted 
and paid bills drawn on him by the 
trader ; a commission atierwards is- 
sued against the trader on such pri<n* 
act of bankruptcy, alter which the 
factor sold the goods and received the 
money; Held, that he w'as answerable 
to the assignees for the value of tht 
goods. Copland v. Stein. 8 T. R. 199 

5 VViietlicr a broker, w iio .sclU 

goods and rt c'civcs the money for them 
on account of his |>rinci[)al, can con- 
trovert his title to the goods in an ac- 
tion brought against him by the prin- 
cipal or his assignees for the money ? 
Jones and Another, assignees, v. 

Hwyer. 15 E. K. 21 

6 A. consigns goods to Ii.» with direc- 
tions to pay over the net proceeds to 
C. — ii. employs />. to dispose of them. 
In an action by ( to recover the pro- 
ceeds I’ruin D., D. is entitled to make 
the same deductions for freight, 

as li.y who was the owner of the ship 
in which the goods were brought, 
might have made. Blackburn v. Ky~ 
mer. 1 Marsh. 22 J 

7 A broker charters ships, at a com- 
mission of 2}v per cent, on tlieir out- 
ward IVeight, and the like on their 
lioinew'ard IVeight, if the cliarter-party 
makes it contingent wliat the amount 
of freight shall he, the liroker caniu^ 
sue for any sum till the contingency ib 
determined. Winter v. Mair. 

3 Tliunt. 531 

8 A broker purchasing goods for hi* 
principals, without their knowledge, 
adds to the terms of purchase which 
the principals had agreed to, a gua- 
rantee by himsell*.of their bills, the 
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goods were delivered to the broker ; 
the principals became bankrupts; held, 
that the broker could neither detain 
the goods as upon a stoppage in Iran* 
situ, nor had any lien on them for 
the money he had paid on his guaran- 
tee. Gurney and Others, Assignees, 
V. Sharp. 4 Taunt. 242 

II. DI;T1ES and RESI^)NSIB1L1T1ES OF, TO 
FHINCIPAL. 

1 A broker when he bought goods for 
hU priiicij>al agreed for \ per cent, to 
iudermiil'y him from any loss on the 
rc-salc ; it was held that this under- 
taking was discharged when the prin- 
cipal had a fair opportunity of selling 
to advantage, but neglected it, though 
he was afterwards obliged to sell at a 
loss. Curry v. Edensor. 3 T. R. 524 

2 A commission del credere is an abso- 
lute engagement to the principal from 
an insurance broker, and makes him 
liable in the first instance, and at all 
events ; though the principal may re- 
sort to the underwriter as a collateral 
security. Grorc v, Dubois. 

1 T. R. 112 

3 See further for the general nature of a 

commission del credere. Bize v. Dick- 
ason. 1 T. R. 285 

4 And the case of Mackenzie v. Scott 
in Dorn. Proc. 19th Dec. 1796. 

5 A. and B., ship agents at diflerent 
ports, enter into an agreement to share 
in certain proportions the profits of 
their respective commissions, and the 
discount on tradesmen's bills employed 
by them in repairing the ships con- 
signed^ to them, &c. By this agree- 
ment they were held to become liable 
as partners to all persons w ith wdioin 
either contracted as such agent ; 
though the agreement provided, that 
neither should be answerable for the 
acts or losses of the other, but <Tich 
for his own. Waugh v. Carver. 

2ri.B. 235 

6 A., a general merchajit, undertakes vo- 
luntarily, without any reward, to enter 
a parcel of goods belonging to B. to- 
gether with a parcpl of his own of the 
same sort, at the custom-house, for 
exportation ; but makes the entry un- 
der a wrong denomination, by means 
of which both parties are seized. A. 
having taken the same care of the 
goods of B. as of his own, not having 
received any reward, and pot being of 


a profession or €7nployment which ne^ 
cessarily implied skill in what he had 
undertaken, is not liable to an action 
for the Ipss sustained by B. Shiells v, 
Blackburne. 1 H. B. 158 

7 A banker in London receiving bills 
from his correspondents in the coun- 
try, to whom they had been indorsed 
to present for payment, is not guilty 
of negligence in giving up such bills 
to the acceptor upon receiving a check 
upon a hanker for the amount, al- 
though it turn out that such check is 
disiionoured. Russell v. Hankey. 

6 T.R. 12 

8 A. entrusted B. with goods to sell in 
India, agreeing to take back from /i. 
what lie should not be able to sell, and 
allowing him What he should obtain 
beyond a certain price, with liberty to 
sell them for what he could get, if he 
could not obtain that price. B. not 
being able to sell the goods in India 
hini5«e.il‘, left them with an agent to be 
disposed of by iiim, directing the 
agent to remit the money to liiiii (B.) 
in England : Held that A, could not 
maintain trover against B. for. the 
goods. Bromley y.Coxwell 2B.&P.438 

9 And it seems that he could not main- 
tain any action. id. ibid. 

10 To make it a defence to an agent 
that he has paid over mone}’’, it is 
neccssaiy that tlie money should have 
been paid to the agent expressly for 
the use of the person to. whom he has 
so paid it over. Snowdon v. Davis. 

1 Taunt. 359 

11 If goods are consigned to a factor 

for sale on commission, the law will 
raise a contract to account for such as 
arc sold, to pay over the proceeds, and 
to re-deliver the residiie*unsold, on de- 
?nand. An action does not lie against 
him for not accounting, till after a de- 
mand made of an account. Topharn 
V. Braddick. 1 Taunt. 572 

12 If a broker, being authorized to sell 
goods for a certain price, sells them at 

_ an inferior price, he is not liable 
trover for amount of the goods, but 
the proper remedy is by an action on 
the case. Diifresne v. Hutchinson. 

3 •Taunt. 117 

13 If a broker absconds with money in- 

trusted to him by his principal for 
the purpose of exchequer bills, he is 
not thereby guilty of felony. Rex v. 
Walsh, U.P. ' 4 Taunt. 2.'>S 
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JIL OBLIGATION OP PIUNCIPAL TO THIRD 
PERSONS, FROM ACTS OF. 

1 Fraud will vitiate any transaction, 
though the principal person interested 
do not personally take any part in the 
fraud ; for the principal is civilly re- 
sponsible for the acts of his agent. 

Doe d, Willis v. Martin. 4 T. K. 39 

2 A special agent under a limited au- 
thority cannot bind his principal by 
any act beyond the scope of such 
authority. Penn v. Harrison, 

3 T. R. 757 

3 If an agent, employed by the in- 

dorsee of a bill to get it discounted, 
warrant it to be a good one, his em- 
ployers are bound by his act, and are 
liable to refund if the bill be after- 
wards dishonoured by the acceptor. 
Penn V, Harihon. 4 T. R. 177 

4 l^ecus, if, at the time of employing the 
agent, the principals f>aid they would 
not warrant or indorse the bill. 

id. ibid. 

5 A power of attorney to receive all sa- 

lary and money, with all the princi- 
pals authority to recover, compound 
and discharge, and to give releases, 
and a[>[ioint buhstitules, dees not au- 
thorize the person possessing the power 
of attorney to negotiate bills of ex- 
change received by him ; nor to in- 
dorse them in his own name: and 
therefore trover may be maintained 
against him lor bills so negotiated. 
Hogg V. tinuilh. I 'J'aunt. 347 

6 Where sugars were shipped from 
abroad under a bill of lading, which 
expressed that they were on account 
of the plaintids, and were to be deli- 
vered to W. and their assigns, and IV., 
who were the agents of tlie plaintills 
for the management of their property 
consigned fiom abroad, indorsed the 
bill of lading, together with the other 
bills of lading comprising the rest of 
the cargo, to the defendants, and drew 

' . bills upon them for the amount of the ! 
whole cargo, w hich the defendants ac- 
cepted and paid, and sold the sugars 
at two months^ credit, at the expira- 
tion of Avhich they carried the amount 
of the proceeds to the account of W., 
who in the interval between the sale 
and the expiration of the credit had 
become bankrupts : Held, that the 
plaintiffi were entitled to recover the 


proceeds of such sale from the defen- 
dants. Shipley v. Kymer, 

1 M. & S. 484 

7 Where a purchaser of hemp lying at 
w harfs in Loiidon, had, at the lime of 
his purchase, the hemp transferred in 
the wharfinger's books into the name of 
the broker who cflecttd the purchase 
for him, and w hose ordinary business it 
was to buy and«stll hemp; this was 
held to give the broker an implitd au- 

. thority to sell it, and that his sale and 
receipt of the money bound his un- 
known principal. So if it be trans- 
ferred into the names of P, or S./* 
that is, of the principal or broker. 
Pickering v. Busk, Assignees 6^c, 

15 E. R. 38 

8 Brokers in the usual habit of buying 

and paying for, and of selling and re- 
ceiving the value for sugars on specu- 
lation, in their own names, and upon 
their own judgment, for their princi- 
pals ; sometimes, when the inaiket 
was low, under an unlimited authority 
as to quantity and price ; at other 
times under special instructions to 
buy ; but guided from time to time 
by special instructions to sell, and li- 
mited in respect of price, and advi&ed 
from time to time by their principal 
as to the probable rise or full of the 
market ; but keeping only a general 
account with their principal of the 
sums advanced to and received for 
him, without accounting separately 
for each particular lot purchased and 
re-sold ; may bind him by a rc-salc ol’ 
a particular parcel of sugars before 
purchased and paid for in their own 
names, and lodged in their ow n ware- 
house; lliough sold under the price 
directed by their principal, for whom 
they received the money, hut after- 
w^ards failed. The general authority 
of the bi okcrs to sell, so as to bind their 
principal in respect of the purchaser, 
being to be collected from their gene- 
ral dealing, and not merely from their 
private instructions as to the particu- 
lar parcel of goods. Whitehead v. 
Tuckett. ^ 15E.R.400 

9 Goods sold by a broker for a principal 
not named, upon the terms, as speci- 
fied in the usual bought and sold notes 
(delivered over to the respective par- 
ties by the broker), of payment in 
one month, money,** may be paid for by 
the buyer to the broker within the 
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month, and that by a hill of exchange 
accepted by the buyer, and discount- 
ed by him within the month, though 
having to run a longer time before it 
was due. But where the buyer wa^ 
also indebted to the same broker for 
another parcel of goods, the property 
of a diflerent person, and he made a 
payment to the broker, generally, 
which was larger fhan the amount of 
either demand, but less than the two 
together; and afterwards the brokdr 
stopped payment; such payment to 
the broker ought to be equitably ap- 
portioned as between the several own- 
ers of the goods sold, who are only re- 
spectively entitled to recover the dif- 
ference from the buyer. Favenc v. 
Bennett. HE. R. 36 

10 The property of goods bought by an 
agent for the vendee, delivered by him 
to the vendee's packer, in whose hands 
they are attached by the vendee's cre- 
ditors; revests in the vendor, so as to 
avoid the attachment, by the vendee’s 
having countermanded the purchase 
by letter to his agent dated before 
such delivery, though not received 
till afterwards, the vendor assenting 
to take back the goods. Suite v. Field. 

5T. K. "211 

HA share in the London Institution, 
incorporated by charter for the ad- 
vancement of literature, &c. cannot be 
transferred until the proprietor shall, 
by writing under his hand, signify his 
desire so to do to the committee of ma- 
nagers, and mention therein the name, 
&c. and other descri|)tion of the per- 
son to whom he is desirous the same 
should be transferred ; which person 
is to be approved by the committee : 
Held, that a note addressed to them in 
these words : “ Having disj)osed of 
rny share in the Loinlon Instil ut ion to 
** [leaving a blank for the name'], 1 beg 
'' leave to recommend him to !)e elecl- 
“ ed in my place, as a proprietor,” &c. 
and signed by the proprietor, which 
note was left in the hands of an agent 
(the clerk of the society), for the pur- 
pose of selling the shq,re, did not autho- 
rize svich agent to fill up the blank 
himself with the name of the purcha- 
with whom he contracb^ for the 
price ; against the rules of the society, 
which require the recommendation of 
the candidate to be vouched by the 
proprietor himself, inserting his name, 
&c. in the paper, and consequently 


the agent had no authority, before the , 
transfer was so completed, to receive 
the money of the purchaser and to in- 
sert his ^amc in the blank unknown 
to the proprietor. And such pur- 
chaser paying the money before the 
time of payment when the transfer 
from the proprietor was complete, 
pays it at his own risk to the agent, 
whom he thereby makes his own for 
that purpose. And such agent after- 
wards absconding with the money, 
and the society disallowing the trans- 
fer, upon the interference of the pro- 
prietor, the Court of K. E. held that 
the purchaser could not recover the 
amount from such proprietor in an 
action for money had and received. 
Pamther v. Gaitshell. 1 3 E. R. 432 

13 Taking the property of another, by 
assignment from one who had no 
authority to dispose of it ; as taking 
an assignment of tobacco in the king’s 
warehouse, by way of pledge from a 
broker who had purchased it there, in 
his own name for his principal ; and 
refusing to deliver it to the principal, 
after notice, and demand by him ; 
none other than the person in whose 
name it is warehoused being able to 
take it out ; is a conversion. 31’Com- 
hie V. Davis. 6 E. R. 5'JS^ 

13 Where plaintills consigned goods 

to their factors, who, not having 
friends to pay the freight and duties, 
agreed with defendants, that they 
sliould take charge of the con!%n- 
meut, pay the freiglit and duties, 
and sell the goods, and have one half 
the usual commission on such, sale; 
and defendants accordingly paid the 
freight an I duties, and received the 
goods, after which the factors became 
bankrupt, having betore informed de- 
fendants that the goods were the plahi- 
tills’, hut deft n ianis notwith standing 
sold the goods: held, that on trover 
by the plaintifL, liie vleferidants had 
not a right to retain ior the freight 
and duties, after deduct ng the balance, 
due from the factors to the plaintifls, 
at the time of the bankruptcy. Solly 
V. Rathbone. 3 M. & S. 298 

14 Where C. consigned goods to 31. 
their broker, upon a del credere com- 
mission, for sale, and drew bills on 
him in advance, which 3(1. accepted, 
but never paid, and afterwards, with- 
out the knowledge of C. placed tiie 
goods with if. and the broker, upon 
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a del credere commission, arid upon 
an agreement to divide the commis- 
sion with him, and obtained his ac- 
ceptances for the amount, and IL sold 
the goods, and afterwards became 
bankrupt, and his assignees received 
the proceeds of those sales, and the 
acceptances of U, were proved under 
his commission, and a dividend re- 
ceived upon them : held, that the 
assignees of H, were liable to the 
assignee of C, who had also become 
bankrupt, for the amount of the pro- 
ceeds, in an action for money had and 
received. Cochran ^ assignee, &c. v. 
Irlavu 2 M. & S. 301, in notd 

15 A., a merchant, purchases goods of 
B., for the use of C. who is present, 
and selects the goods, and stipulates 
with B, the price and other terms of 
the purchase. A, credits B. with the 
amount, and debits C. with the 
amount and a commission. B, cre- 
dits A. in his books and invoices. 
B, cannot recover the price of the 
goods against C, Addison v. Ganda- 
sequi, 4 Taunt. 574 

16 A factor cannot pledge the goods 
of his principal ; therefore, where 
goods were consigned from abroad to 
a factor, to be sold on account of 
• the consignor, and a bill of lading 
was sent to deliver the goods to the 
factor or his assigns, and the factor 
afterwards indorsed and delivered 
the bill of lading, together with the 
g«bds, to the defendants, as brokers, 
with instructions to do the needful, 
and the defendants made advances to 
him on the credit of those and other 
goods, without knowing that he was 
not the owner of them: Held, that 
the defendants could not retain the 
goods against the consignor, until 
payment of the debt due to them 
from the factor on account of these 
advances. Martini v. Coles, 

1 M.&S. 140 

17 Neither can he pledc;€ the goods of 

bis principal by indorsement and de- 
livery of the bill of ladings any more 
than by the. delivery of the goods 
themselves, though the indorsee knew 
not that he was the factor. Newsom 
V. Thornton, 6E. R. 17 

18 If a factor pledge the goods of his 
principal, the latter may recover the 
value of them in trover against the 
pawnee, on tendering to the factor 
w^t is^ due to him, without any | 


tender to the pawnee. Dauhv^ny v, 
Duval 5 T. R. G04 

19 But this rule does not apply to the 
case of a banker, (or it should seem 
any other person), pledging 
bills of exchange deposited in his 
hands by a customer. Per Eyre, C, J. 
— Collins V. Martin, 

1 B. & P. 651 

20 Where a brokd* pledges ihe goods of 
his principal as his own, the pawnee 

' for a valuable consideration, who 
claims under such tortious act of the 
broker, cannot retain the goods against 
the principal in trover for the amount 
of the lien which the broker had on 
the goods for a balance due from the 
principal to him at the time of such 
pledge; the lien being personal and 
not transferable by such tortious act 
of the broker. M^Combie v. Davies. 

7 E. R. 5 

21 The plaintilF and the defendant hav- 
ing each lodged their respective India 
Bonds with the same bankers, who 
afterwards jrrivily and without the 
defendant's authority sold his bonds, 
and upon his demand of them deli- 
vered up to him the India bonds of 
the plaintiff* to the same total amount, 
and payable to the same obligee, 
(being always the treasurer of the 
company, who indorses such bonds 
in blank before they are circulated), 
but hav ing different numbers and for 
diffb’ent separate sums, and there- 
fore manifestly distinguishalrle from 
his own l)ouds ; tlioiigli the defendant 
did not know that they wore the pro- 
perty of another, but was told by 
the baiikers that tliey had exchanged 
his original bonds for these: held, 
that the defendant, having sold the 
plaintiffs’ bonds so received from his 
own agents, who had acted maid fide 
in passing tlicm to him, was liable 
to answer over to the plaintiffs, for 
the amount, in an action of asstwipsit 
for money had and received to their 
use. Glyn, Bart, v. Baker, 

13 K R. 509 

22 Where an agent is employed to I)uy 
goods, an acknowledgement under his 
hand-writing of his having received 
them is evidence of a delivery to the 
buyer. Biggs v. Lawrence, 

3 T. R. 454 

23 Where a factor, dealing for a prin- 
cipal, but concealing that principal, 
delivers goods in his own name^ the 
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person contracting^ with him has a 
ritjht to consider him to all intents 
and purposes as tlie principal : and 
tlioiio^h the real principal may appear 
and bring an action upon that con- 
tract against the purchaser of the 
goods, yet that purchaser may set off 
any claim he may have against the 
factor in answer to tl^g demand of the 
principal. Rahone v. Will lams. 

7 T. R. 360, notd 

24 If one lake the security of the agent 

unknown to the principal, and give 
the agent a receipt as for money due 
from the principal, on the faith oT 
which the principal deals differently 
with his agent, the principal is dis- 
charged although the security faH. 
Seens, if the principal do not shew 
that he was injured by means of such 
false voucher, and the omission of the 
party to inform him of the truth in 
due time. IVijatt v. The Marquis of 
JJa tford. 3 E. R. 147 

(And sec Ward v. Felton. 

1 E. R. 507) 

25 If the seller of goods knowing at 

tile time that the buyer, though 
dealing with him in his own narpe, 
is in truth the agent of another, 
elect to give the credit to such 
agent, he cannot afterwards recover 
the value against the known princi- 
[)al; but if the principal be not 
known at the time of the purchase 
made l)y the agent, it seems that 
when discovered, the princi])al or the 
agent may be sued at the ejection of 
the seller; unless, where by the usage 
of trade, the credit is understood to 
be confined to the agent so dealing; 
as particularly in the case of princi- 
pals residing abroad. Paterson v. 
Candafiequi. 15E. R. 62 

J6 A factor made purchases for his 
piincipal, who made payments to 
him on account: afterwards tlie factor 
was pressed for payment hy the 
sellers in a letter which came to the 
hands of the princi[)al, who trans- 
mitted it to the factor ; and with this 
knowledge of the fact* paid hi in the 
residue: held, that the princi|)al was 
liable over to the sellers for tlie 
I esiclue so paid over to lus factor after 
notice. Powel v. Nelson. 

cited ib. 65 

27 The defendant having contracted 
with a surveyor, who ordered goods 
irom the plaintiff fur the use of the 


, defendant’s hoiis : held, that the 
d'^fendant was n(»t liable for thehi. 
Bramah v. Lord Abingdon, cited. 

• 15E. R. 66 

28 Where the defendant bought goods 
of the plaintiffs in the name and 
upon the credit of Smith and Co., 
but in reality on his own account, 
he was hehl liable. Railton v. Hodg^ 
son, and Pcele v. Hodgson, cited ib, 

67 

IV. PERSONAL RIGHTS AND LIABILITIES 
OF, TO IHIRD PERSONS. 

1 If a person rlescribing himself as 

agent for another residing abroad 
enter into a contract here, he is per- 
sonally lialile. Pt:r Eyre C J, 

De Gaillon v. IfAigle. 1 B. Ik. P. 368 

2 An offi(;er appointed hy government 
treating as an agent for the public, is 
not liable to he sued ujioii con- 
tracts made by him in that capacity. 
Mackheath v. Haldhnand. 

1 T. R. 172 

3 Not even though he contract hy deed, 

if it be on account of government. 
Unwin \ . Wofstiey. 1 T. R. 674 

4 No action lies against a steward, ma- 

nager, or ageul, for damage done hy 
the negligence of iliose employ' d hy 
him 111 ihe service ,df his piincipal, 
hut the principal of those actually 
employed only are liable. Stone y. 
Cartwright.. 6T. R. 411 

5 The mere indorsement of a bill of 
lading to an agent to ( nuhle him to 
receive the goods on account of the 
principal, witliout any consideration, 
will not enable such agent to main- 
tain trover in his own iiarae for the 
goods. Co.if; v. Harden. 

4E. R. 211 

6 A. having received money as agent for 

* B. and others, in specific piojiortioas 

for each, ]iMys it over to C as a 
hanker in his own name, an l having 
drawn out j)art of it, diieiis C. not to 
pay away the remaind r, except by 
his order: — Held, that C. is bound to 
hold the money for A., and that 
therefore B. cannot recover the re- 
mainder of his share frorn C. ; though 
he had given C. iiotic; that A.'s 
agency was at an end. J’^nto v. San- 
tos. 1 Marsh. 132 

7 And see the case of Ogle v. Atkinson, 
where it was held that the absolute 
property in uoods vested in the con- 

i) 2 
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signee, though the bill of lading was | 
indorsed to another. 1 Marsh. 32d | 
8 A, employ ^ B. to sell goods for him ; 
C, as B,*8 broker, procures a pur- 
chaser^ and draws a bill for the 


Construction of. 

amount j payable to A., which is ac- 
cepted by the purchaser, but dis- 
honoured. — Held, that C, is answer- 
able io A. as drawer of the bill. Lc 
Feuvrc v. Lloj/d. 1 Mar^h. 318 


AGREEMENT. 


1. CONSTRUCTION AND OPERATION OF. 
IL VALID OR ILLEGAL. 

(a) Coiiiraiy io Public Policy. 


I. CONSTUUCriON AND OPERATION OF. 

1 Where two parlies agreed to be 
bound by the opinion of a profes- 
sional man upon the construction of 
an act of parliament, who gave his 
opinion in favour of one; such 
opinion was considered as final and 
conclusive, though it recommended the 
printed statute to be compared with 
the 'parliament roll before the matter 
was settled, under a doubt whether 
the statute was not niispri riled. Price 
V. Hollis. 1 M. &: S. 105 

2 A. being tenant to B., under a lease 
containing covenants, by which the 
former was bound to fetch 75 bushels 
of coals from Pool yearly, and deliver 
them at the mansion house of the latter, 
and also to supply him with as much 
good wlieat as he should want in his 
family at 5.y. per bushel, it was agreed 
between them tliat the lease should be 
surrendered up and anew one granted, 
omitting the above covenants. Anew 
lease was accordingly executed, and at 
the same time an agreement was en- 
tered into, whereby A. agreed with B. 
that he would fetch and bring to the 
dwelling-house of B., his heirs and 
assigns 75 bushels of coals yearly, 
for 12 years, (the term of the new 
fease), and yearly supply B., his heirs 
and assigns, with as much good wheat 
as he should want in his family at 5s. 
per bushel. B. having parted with his 
reversion in the farm, and also quitted 
the man'^ion-house, in which he resided 
at the time when the agreement was 
made«: held, that he was not entitled 
to maintain an action against A. for 
refusing to deliver the wheat at the 
stipulated price ; that the agreement 
being entire, must receive one uniform 
construction; and as it was clearly 
local in respect of the delivery of coals. 


it could not be deemed personal with 
respect to the wheat: Also, that no 
parol evidence could be admitted to 
explain the agreement, there being 
•no latent ambiguity. Coker v. Guy. 

2 B. & P. 5G5 

3 A person agreed to deliver 100 bags 

of imps at a certain price by a certain 
time, and having delivered part, com- 
menced an action for the price before 
the expiration of the lime fixed for 
the delivery of the remainder : held, 
that the contract being entire could 
not be split, and that such action 
conlfl not be maintained. Waddington 
V. Oliver. 2 N. K. Gl 

4 If a parly entitled under a contract 

to receive a profit from another by 
his own act, so confounds the mea- 
sure of that which he was to receive, 
that it can be no longer ascertained, 
he vacates his whole claim. Pringle 
V. Taylor. 2 Taunt. 150 

5 A. -agreed to find sufficient coals for 
B.'s engine to draw water from A.^s 
mine, and B.’s little coal as they then 
stood. B. sunk to a lower seam, in 
draining whieh he drained the other 
two scams, but consumed for his 
engine more coal than before : Held, 
that A. was no longer bound to furnish 
any coal, because B. had destroyed 
the measure of sufficiency. id. ibid. 

6 A. B. C. and D. agreed to purchase a 
cargo of coals in certain proportions, 
to be severally taken and received out 
of the ship by them respectively, at 
the rate of forty chaldrons per day, 
and to settle their turns among them- 
selves. And further agreed, that in 
case of any loss or demurrage, by 
not fixing on tjieir respectiv# turns, or 
by subsequent detention in working 
out the cargo, to hold themselves 
severally and respectively liable for 
their several and respective defaults. 
At the rate of forty chaldrons per day, 
the whole cargo would have been 
cleared in nine days ; but in conse- 
quence of one of the days being wet. 
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only five chaldrons were taken out on 
that day ; and on the lOth <lay, some 
of coals remained on board ; held, 
that working days only were wdliin 
the meaning of the contract, and that 
as one day was wet, A. was not hound 
to pay demurrage for the lOth day. 
Harper v. M* ( arthy. ■ 2 N. R. 258 
7 The defendants contracted to carry 
the fiiaintifi’^s goods from Liverpool to 
I^eglt v'n ; on the vessel’s arriving at 
Fal/noiitk in the course of her voyage, 
an embargo was laid on b(.r until 
the farther order of coaned held 
that such embargo c<nly suspended, 
but did not dissolve, tlie contract be- 
tween the parties ; anfl that even alter 
two years, when the embargo was 
taken off, the defendants were an- 
swerable to the plaintiff in damages 
for the non-performance of their con- 
tract. Hadley V. Clarke. 8 T. R. 259 
N. B. For the non-performance of special 
agreejnents, rce f it. Assumpsit. 

II. VALID OR ILLEGAL. 

1 There is no objection ujion the stat. 
6 Cco. I. c. 18. s. 18, 19. as for a 
public nuisance anri grievance, to 
articles of agreement, whereby 50 
})ersons agreed to raise 2l>0 shares at 
210/. each, hi/ small monili/y subscrip- 
tions, for building houses for each 
other, every holder paying interest 
on his shares till paid up; with a 
stipulation for the mem hers to employ 
certain tradesmen orilj/ in the building ; 
with power to each member to sell 
his shares and transfer them in the 
Looks of the society; provided that 
the purchasers shall he approved at a 
meeting of the society, and should, 
on his admission, become a party to 
the original articles ; for there is no- 
thing illegal per se in the general oh- . 
ject or in the mode of executing it; 
nor is. .such a limited ]mwer of trans- 
ferring the sharc.s a raising of trans- 
ferable stock within the misclhcf of 
the act. Pratt v. liiuclunson. 

. 15 E. R. 511 
2 A contract entered into liy a prac- 
tising attorney to relinquish his busi- 
ne.3i> and recommend his clitnts to 
two other attornics for a valuable con- 
sideration, and that he would not him- 
self practise in such business within 
certain limits, and would permit them 


to make use of his name in their firm 
for a certain time, but without his in- 
terference, &c. was holder! to be valid 
in law. Bunn, executor of Bunn, v. 
Guy. 4 E. R. 190 

3 An agreement, that in consideration 
that A. would lake on board his ship 
B.*s goods for the purpose of convey- 
ance, B. would pay a certain sum on 
A.'s delivering to him the bills of 
lading : — HeVl, that this is a valid con- 
tract, and that the price of t ’e car- 
riage of the goods is recoverable im- 
mediately on the loading them, whe- 
ther the vcyage be p<_:fbrmed or not. 
Andrciv v. Moort 'toiisc. 1 Marsh. 122 

4 An agreement m writing to put in 
good bud for a person arresUd on 
mesne pmeess, at the return of the 
writ, or surrender the body, or pay 
debt and costs, made by a tinrd per- 
son with tile bcililf of the sheriff* in 
consideration of his dischaighig the 
party arrested, is void, by 23 //. 6. c. 
lO. Pagers v. Reeves. 1 T. R. 418 

5 No action can be maintained for the 
breach of an agreement. to dance at 
the King’s Theatre in the Hay market, 
or at such other place as the jilaintift 
should appoint;” if it appear that no 
licence for that theatre was granted 
by the Lord Chamberlain, as required ' 
by siat. 10 G. 2. c. 28 , and that the 
plaint! ti’did not request the defendant 
to dance at any other place which was 
licensed. . Gieitlim v. Lahifrie. 

5 T. R. 242 

6 It being contrary to stat. 7 & 8 IT. 

3. c. 4. for a candidate to furnish 
provisions to any voters after the teste 
of the writ, an innkeeper cannot 
recover against a candidate *for provi- 
sions so furnished at his request. 
Ribbans v. Crickett. I B. & P. 264 

7 Where goods are delivered under an 
agreement to take a specific parcel 
copper money in payment, a delivery 
of such copper will be a good bar to 
an action for the value of the goods, 
though in fiict it was counterfeit mo- 
ney. Alexander v. Owen. 1 T. R. 225 

8 All illegal contract, if rescinded as to 
part, must be rescinded as to the 
whole. Therefore, if a plaintiff fur- 
nishes goods in consideration of coun^ 
terfeit money to be paid him, and he 
Tifterwards refuses to take it, he can- 
not recover in an action the value of 
the goods delivered^ 1 T. K. 226 
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9 If A, ag^ree to gfive B. a certain sum 
for g^oofL, in advancement <d‘ C, any 
se(‘rct ajj^reernent between B. and C. 
that the latter shall pay a'further smn, 
is yoid as a fraud on A. althoimh the 
bill of sale is made to A., and B. can 
not recover sui h further sum against 
C. Jackson v. Duchnirc. 3 T. K. 551 

10 The plaintiff annot recover upon a 

written contract made in Jamaica, 
which by the laws of that island was 
void for want of a stamp. Alves v. 
Hodgson. 1 T. R. 241 

11 An agreement for carrying into 
effect a former simoniacal agreement 
is not absolute ly void. Greenwood v. 
Bishop of Juondon. 1 Marsh. 292 

And see Frauds, Statute of Insolvent 
Debtor. 

II. AGUEEMCNT. 

Contrary to Public Policy. 

1. An agreement entered into by a 
number of dyers, pressers, bleachers, 
&c. at a public met ting, that they 
would not rec‘ ive any more goods to 
be dyed, &c. but on condition that 
they should respectively have a lien 
on thosif goods I’or their general ba- 
lance, is good in law : and any one 
who after notice of it delivers goods to 
any of those persons must be taken to 
have assented to those terms ; and con- 
setjuently cannot dcnuind goods so de- 
livered to any such dyer, ik.c. without 
paying the balance of his general ac- 
count. Kirkman and another, assig- 
nees, o:c. V. Siiaivcrcss. 0 T. R. 14 


2. A. being possessed of an office in a 
dock-yard, B., in order to induce him 
to procure himself to be superannu- 
ated, and retire on the usual pension, 
agrees (without the knowledge of the 
navy board, to whom the appointment 
belongs) in case B. should succeed 
him in the office, to allow him a cer- 
tain annual share of the profits ; A. 
retires, B. is appointed to succeed 
him, but does not perform the agree- 
ment. A. can maintain no action 
against B. on the agreement. Parsons 
V. Thompson. 1 H.B. 322 

3 A. by the interest and on the applica- 
tion of B. to the lords of the treasury, 
is appointed customer of a port, hav- 
ing previously entered into an agree- 
ment, declaring that his name was 
used in the application in trust for B. 
that he would appoint such deputies 
as B. should nominaie, anil would em- 
power B. to receive the profits of his 
office to his own use. On the failure 
of .4. to coinjdy with the agreeinent, 
no action upon it will lie against iiim. 
Gai forth v. Fcaron. I H. If 327 

4 A sale (by the owmer) of the coin- 
niand of a ship, employed in the East 
India Company's service, without the 
knowledge and against the bye laws of 
the Company, is iih gal ; and the con- 
tract of sale cannot i>e the ibundation 
of an action. BlacffarJ \ . Preston. 

«'■'> T. K. ;s9 

(Anil see stat. 39 G. 3, e. 80). 

For stamps on agreements, sec tit. 


ALIENS. 


J. THEIR PRIVIEEGES. 

II. INCAPACrnt^. 

I. TIIEIU PRIVU.EGES. 

1 A foreigner is entitled to equal jus- 

tice, but not to greater indulgence, in 
our court, tnan a subject. Duckworth, 
Bart. V. Taylor. 2 Taunt. 7 

2 If an alien enemy, a prisoner of war, 

makes a contract, it may be enforced 
by Rie king for the benefit of the 
crown ; and if the crown does not en- 
force it, the prisoner may sue on it 
after -the return of peace. Maria. y. 
Hall. 1 Taunt. 33 

And see Rex v. Depardo. id. 26 

3 A native of, a foreign state in amity i 


with this country, taken in an act of 
hostility on board an enemy's fleet, and 
brought to England as a prisoner at 
war, is not disabled from suing while 
in confinement, on a contract entered 
into as a prisoner at war. Spareu- 
burgh V. Bannatyne. I B. & P. JG3 
4 Where the defendant had been lield to 
bail on an instrument entered into in 
France, by which his pr(>perty only 
and not his person, was according to 
the law of that count, y, made liable, 
the Court of C. P. {dissent. Heath J.) 
on motion, onlered the bail bond to be 
cancelled on defendant's entering a 
common appearance. Melan v. Fitz- 
James {Duke). 1 B. & P. 138 

iV, B. In the case of Imlay v. Ellefsen, 2 
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E. R. 455> T.ord EUenborongh signified 
his dissent from this determination. 

5 The defendant, an alien within the 
terms of the 38 G. 3. c. 50. § 9. 
(which exempts from arrest for debts 
contracted abroad, aliens residing in 
tliis country in conse<]uence of a re- 
voliJtion in their own), having entered 
into an agreement with the plaintifi'in 
a foreign country ,*the latter, in pur- 
Tsuarice of the agreement, laid out 
money in England; after which the 
parties came to an adjustment in Eng- 
land, and the defendant acknowledged 
the debt. The defendant Iiaving been 
liolden to hail for money laid out by 
the plaint ill' in England, and on an ac- 
count stated in England, disclosed the 
abovecircumstances by adidavit, where- 
upon the court discharged him on a 
common appearance. Sinclair v. 
Charles Philippe, Monsieur de France. 

2 B. & P. 363 

II. THI'IR INCAPACITIES. 

1 No action can be maintained either 

by or in lavour of an alien enemy. 
Brandon v. Nesbitt. G T. R. 23 

2 Nor of an Englishman living in, and 
carrying on trade under the protec- 
tion, and for the benefit of an hostile 
state, jyp Connell v. Hector. 

3B.kP.U3 

3 The son of an alien father and English 

motlier, born out of the king’s alle- 
giance, cannot inherit to Ids mother 
in this country. Doc d. Count Du- 
roiire v. .Foncs. 4 T. R. 300 

4 In a j>lea of alienage the defendant 
must starc' that the plaintiff was born 
in a foreign country at eiindty with 
our king, and that lie came here with- 
out letters of safe-conduct from our 
king. Casserts v. Bell. 8 T. R. 166 

5 Where one w ho was an alien anii/ at* 
the time of the action brought, be- 
came an alien enemy before plea 
pleaded, and the defendant pleaded 
that the plaintifl* ought not to have or 
maintain his actioii, because he was 
before and at the time of exhibiting his 
bill, and tliat he now is an alien enemy, 
kc . ; concluding that therefore the 


Their Incapacities, 

plaintiff ought to be barred from hav- 
ing or maintaining his action, &c. ; to 
which the plaintiflTeydied, that at the 
time of eechibiling his bill he was an 
alien amy ; wherefore he prayed judg^ 
meat and his damages : to which there 
was a demurrer : held, that the plea 
was ill pleaded. But yet, as the 
Court were ex officio bound to give 
such judgment as appeared upon the 
whole record to be proper, without re- 
gard to the issues found or confessed, 
or to any imperfection in the prayer of 
judgment on either side ; and as it ap- 
peared upon the whole that the plain- 
tiff was now an alien enemy, and there- 
fore incapable of maintaining further 
his suit, judgment was given that he 
be barred from further having or main- 
taining his action. Le Bret v. Papil- 
lon. 4 E. R. 502 

6 Under the siat. 34 G. 3. c. 9. s. 7. 
prohibiting his majesty’s subjects from 
paying money to any persons residing 
under the government of France, the 
Court of C. P. refused \o discharge a 
defendant on a common appearance, 
on the ground of the plaintiff’s resi- 
dence in Holland, which w'as .sug- 
gested to be under the dominion of 
France. Pieters v. Lttytjes. 1 B. & P. 1 

7 The Court of K. B. refused to stay 
judgment and execution on a sum- 
mary application, because the plain- 
tiffs after verdict became alien ene- 
mies. Vaubrynca v. IViheJn, 

9 E. P. 321 

8 The defendant being in custody of a 
messenger under an order of tlie se- 
cretary of state, for the purpose of 
being .sent out of the kingdom, by vir- 
tue of the alien act, 43 Qeo. III. c. 
155. the Court refused to issue a ha- 
beas corpus on the application of his 
bail to bring him up, that they might 
render him in their own dischargeyon 
account of the public inconvenience, 
and of the probable risk of his passage, 
which had been taken in a ship im- 
mediately about to sail to his destined 
port. Folkein \ . Critico. 13E.R. 457 

N. B. As to the incapacity of aliens to he 
parties to policies, see Tit, Insurance. 
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AMENDMENT. 

I. IN WRITS. I to amend both the capias and rccog-- 


II. DECLARATIONS AND SUBSEQUENT 

PLEADINGS. 

III. RECORDS AND VERDICTS. 

IV. JUDGMENTS. 

V. PENAL ACTIONS. 

VI. CRIMINAL PROCEEDINGS. 

I. IN WRITS. 

1 Where a writ fieri facias d irected the 
money to be returned before us** 
instead of “before the king's justices at 
Westminster/* but was tested by the 
chief justice of C. P. the Court per- 
mitted the plaintiff to amend on pay- 
ment of costs. Simon v. Gurney. 

1 Marsh. 237 

2 Where a fi. fa. w as sued out into a 
diflereiit county from that in which 
the veyme was laid, and the party suing 
it afterwards took out a fi. fa, into 
the proper county, and got a return 
of nulla bona to warrant the fi. fa. 
which first issued, the Court of' C. P. 
permitted the first writ to be amend- 

. ed, by adding the return of the nulla 
bona and tlie lestaium cfuiso, though 
the second writ was rel iiinahie several 
days before judgme'il uas signed. 
Meyer v. lilng. 111. 15. 541 

3 So where a fi. fa. was sued out into 

one couiily (whe-n it sliould have been 
a test, fi fa.) without any original fi. 
fa , and the piaintiif Afterwanis sued 
out an original fi. fa., the Court of 
K.B. permitted the party to amend the 
former oVi paying llie costs. Cowper- 
thwaile v. Owen. 3 T. R. 657 

^ A fi. fa. made returnable on a 
King’s Bench instead of Common 
rteas return day, was amended by the 
award of execution on the roll. At-> 
kinson v. Newton. 2 B. & P. 336 

5 Leave granted to amend a special ca- 

pias, in order that an application 
might be made to the Master of the 
RoUs to procure a new original. Cair 
V. Shati}. 7 '1\ R. 299 

6 One obligee in a joint bond having 
sued out a capias against the obligor, 
and taken a recognizance of bail in 
bis own name only, afterwards sued 

an original in the name of both 
and then applied to the Court 


nizjnoe ; thr; Court granted the for- 
mer, but refused the latter. Tahrum 
V. Tenant. 1 B. & P. 481 

7 A. B. having been arrested on a capias 
sued out againsV him by the name of 
C. B. a bail-bond was given, by which 
A. B. arrested by the name of C. B. 
became bound, conditioned for the ap- 
pearance of A. B. arrested by the 
name of C. B. The affidavit to hold 
to bail named the defendant properly 
A. B. d’he Court atm- uded the capias 
and return (but without prejudice to 
the sheriff), and rejected an applica- 
tion by the bail to cancel the bail-l)ond. 
Steven.son v. Danvers. 2 B. & P. 109 

8 Where a capias is made returnable on 

a day certain, instead of a general re- 
turn day, the Court will allow it to be 
amended on })iiyment of costs. Walk- 
er V. Hawkey. 1 Marsh. 399 

N. B. For U7nen(hntnts in fines, see tit. 
Fine ; in rtcoverus, tit. Recovery. 

9 One of two [)laintifis died before 

interlocutory judgment, but the suit 
went on to exi culion m the name of 
both ; alter this^ and after a motion to 
set aside the proceedings for this irre- 
gularity, the (’ourt periintted the sur- 
viving plaintiff to suggest on the roll 
the dtiith of the other belbre interlo- 
cutory judgment, and to amend the 
ca. sa. without ])aymg cost'. Newn- 
hani \. haw. 5 T. R. 577 

10 A plaintiii* recovered judgments 

against two defendants in K. B, and 
one of lliem hrouglit a writ of error in 
Cam. Scac. where the judgment was 
affirmed and costs given of the writ of 
error, and both the dt.fcndants were 
taken under a writ of execution on the 
whole sum including the costs of the 
writ of error as well as the original 
sum recovered ; the Court permitted 
the plaintift to amend his writ of exe- 
cution as to the defendant who did not 
join in the writ^of error, by altering it 
to the original sum recovered. Laroche 
V. Wasbroufrh. 2 T. R. 737 

11 A writ of execution to satisfy James 
the debt awarded to John, amended 
after execution executed, upon pay- 
ment of costs. Mackic v. Smith, 

4 Taunt. 322 

12 A bill of Middlesex, filed of record as 
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of the 24 6r. 3. when it ought to have 
been of the 25th, may be amended 
agreeable to the truth. Green v. Ren- 
net. 1 T. R. 782 

The principal circumstance the Court 
looks to in such cases is to see whether 
there is any document to amend by. 

id 783 

13 After a rule obtained to shew cause 

why the test. ca. sa. should not be set 
aside because not warranted by the 
judgment, and because there was no 
original ca. sa., ttie Court of K. B. 
permitted plaintiff to amend the test, 
ca. sa. agreeably to the Judgment, and 
directed the sealer of tlie writs to seal 
an original ca. sa. to warrant it. Shaw 
V. Maxwell 6 T. R. 450 

14 If there be net fifteen days between 
the teste arnJ the return of a ca>uas\ 
the Court ol C. P. vviii allow the teste 
to be amended. Botichier v. Wiitle. 

I II. B. 291 

Davis V. Given. 1 B. ^ P. 342 

15 If j capias per continuance Ue tested 
on th;‘ day as the original capias. 
a new origin-. I capias ixi'^y be sued out 
to vrarnnt it ; ‘hough such new ori- 
gin iil hear teste before tht cause of 
action accrued. Davis v. Given. 

1 B. & P. 342 

16 A testatum capias, having been made 

returnable on a day certain instead of 
a general return day, was held irregu- 
lar. And the Court refused to amend 
it on account of the bail. Inman v. 
Hulsh. 2 N. R. 133 

17 If the award of the writ of inquiry 

on the roll be right, the teste of the 
w l it, if w rong, .shall be amended by it. 
Johnson v. ’I'ouLmin. 4 E. R. 173 

18 It is not of course to amend in a WTit 

of right: the demandant ought to 
make out a case by affidavit. Dums- 
day V. Hughes. 3 B. & P. 453 

19 But in this case the Court thought 

that writs of right ought not to be en- 
couraged ; that the least slip was fatal 
to the demandant ; and that it w'as 
only possible a case might be brought 
before them which they should think 
a fit one fur an am^indment. Chari- 
wood V, Morgan. 1 N. K. 66 

20 Amendment of the disscisor^s name 
refused in a writ of entry sur disseisin 
en le post. Hull v. Blake. 4 Taunt. 572 

21 The Court will not amend a manda- 
mus after a return has been made to 
it. Hex V. The Mayor, ^'c, of Stafford. 

4 T. R. 689 


22 After a verdict on a traverse to a re- 

turn to a mandamus made by a coi> 
poration, the Court would not allow'^ 
the defendants to amend the return 
by setting forth a diflerent constitu- 
tion. Rex V. the Mayor a. d L*vr; e- v-? 
of Grampound. \ M. i*. C ^9 

23 The Court of K. B. refused h ri 'e to 

amend a return to a habeas corp s. 
Ex-parte Eden. 2 iVl. & S. Jy) 

24 'Pile Court of K. P. will amend a wi ll 

of error fn ? i the Court of C. 
P. in case, by converting it to a 
writ of error in covenant. Sampayo 
V. De Pay]) a. 5 Taunt. S6 

25 If. to a writ of venditioni exponas Tor 
goods airc^ady taken in execution with 
a clause of feri facias for tiie re.'^idue, 
the shenfF leti rn that he has made of 
tile said goods 20/. hut omit by ?nis- 
take to return mdia bona to t.fi(‘ fieri 
facias, the Court will alUnv the sherifF 
to anu nd the return, and will set aside 
an attachinenl issued agaiust him fur 
not making the return. Rex v. The 
Sheriff of Monmouth. 1 Marsh. 344 

II. IN DECLARATIONS AND SUBSEQUENT 
PLEADING.S. 

1 The Court will give the plaintiffi leave 
to amend the declaration in a civil ac- 
tion after the second term even against 
a prisoner ; but they will not permit 
him to add new counts to his declara- 
tion in such a case. Gwens v. Dubois. 

. 7 T. R. 698 

2 The Court will grant leave to amend a 
declaration on a special agreement ac- 
cording to the bill filed, by increasino- 
the damages, even after verdict; set- 
ting aside the verdict, and granting a 
new trial. Tomlinson v. Blacksmith. 

•7 T.R. 132 

3 Leave given to amend the declaration 
by entitling it of the day on which it 
was actually delivered, instead of^ the 
term generally , in order to accord "with 

averment therein, that other de- 
fendants named in the writ were then 
outlaw'ed. Coutanche v. Le Ruez. 

1 E. R. 133 

4 The Court of C. P. refused to permit 

a declaration in an action of covenant 
brought against executors iiUheir own 
right, and who had merely acted in 
the disposition of the testator's effects, 
to be amended after demuirer. Noble 
V. King. 1 H. B. 37 

5 The Court, will pending a writ of error, 
amend a clerical mistake in the deck- 
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ration, upon which the defendant re- 
lied for his matter of error. Moody 
V. Straccy, 4 Taunt. 588 

G The defendant was allowed to amend 
his avowry in an action of replevin on 
payment of costs. Brown v. Saycc. 

4 Taunt. 322 

7 Where a sham plea was put in, to 
which plaintiff pleaded a bad replicH- 
tion, he had leave to amend without 
payment of costs, after demurrer ar- 
trucd, Solomons v. Lyon, 1 E. R. 369 

8 After a party has once amended on a 
demurrer, the Court will not give him 
leave to amend again on a second de- 
murrer. Kinder v. Paris. 2 H. B. 561 

9 In certain cases the Court will permit 
an amendment to he made in a notice 
at tlic bottom of a declaration in eject- 
ment. Doe d. Bass v. Roe. 7 'E. R. 469 

N. B. For amendments i elating to hail, 
sec tit. Bail. 

10 The Court refused to allow the de- 

mandant in a writ of right to amend 
the mistake of a Christian name in the 
count, though an affidavit accounting 
for the mistake was producc‘d : or to 
divseontinue the suit. Charlwood v. 
Morgan. . IN. R. 61 

11 The Court refused to permit the de- 
mandant in a writ of right to amend 

. his count, by introducing an additional 
step in the descent, though it was 
sworn tliat the mistake had arisen 
from the demandant leaving been mis- 
informed in the country, and that the 
demandant wmuld be barred, unless the 
amendment were allowed. Buy Us v. 
Manning. 1 N. R. 233 

III. IN RECORDS AND VERDICTS. 

1 The Court wnil give leave to amend a 
record hy'inserting a special memo- 
randum of the day when the plaintiff’s 
bill was filed after a writ of error 
br^inght, but no such alteration can 
be made without leave of the Court, 
though by consent of the other pig'ty. 
Dickinson v. Plaisted. 7 '1’. R. 474 

2 Where in a plea by an executor of a 
former judgment recovered, by mis- 
take a less sum is slated than llie judg- 
ment was really for, if it clearly ap- 
pear that a greater sum w,as recovered, 
the Court will permit the defendant 
to amend the record by inserting the 
real sum in the plea, though the ap- 
plication be not made for the amend- 
ment till a considerable time {cx gr. 
near three years) after the record has 


been made up ; but in such case they 
will allow the plaintiff to reply per 
fraudem. Skutty. Woodward (execu- 
trix). IH. B. 238 

3 If to a rejoinder concluding with a ve- 

rificiUion, the plaintiff add the simili- 
ter and take the record down to trial, 
and the defendant obtain a verdict, 
the Court will not grant a new trial, 
but will amend the ivcord. Grundy 
V. MHl. 1 N. R. 28 

4 After nonsuit for a variance in an 
undefende{l action on a replevin bond, 
the Court fu'rrnitted the record to be 
amended, and a new trial to be had. 
Hulhead. v. Abraham.s. 3 Taunt. 81 

5 The Court (of C. P.) said that they 

could not alter a verdict unless it ap- 
peared clearly on the face of it, that 
the alteration would be according to 
the intention of the jury. Spencer v. 
Goter. 1 11. B. 78 

6 Defendant pleaded the general issue 
and the statute of limitations; a ver- 
dict was found for the plaintiff on the 
first issue, and no nolice taken of the 
last; after error brought and joinder 
in error (which was assigned on this 
point), the Court allowed it to be 
amended by the judge’s notes, on pay- 
ment of costs. Petrie v. Hammy. 

3 T. K. 659 

7 Where a general verdict w-as given on 
two counts, one of which was bad, 
and it appeared by the judge’s notes, 
that the jury calculated the damages, 
on evidence applicable to the good 
count only : the Court (of C. P.) 
amended the verdict, by entering it on 
that count, though evidence was given 
applicable tt> the bad count also. Wil- 
liams V. Breedon. 1 B. & P. »329 

8 The postea may be amended by the 
judge’s notes at any time, even after 
final judgment and a writ of error 
brought. Doe d. Church v. Perkins. 

3 T. R. 749 

9 Where the parties had gone down to 
trial upon a plea which had not been 
traversed, after verdict for the plain- 
tiff) the plaintiff' was permitted to 
amend, by addiqg a traverse, and the 
defendant’^, motion in arrest of judg- 
ment was discharged, upon payment 
of costs by the plaintiff' of both mo- 
tions. Cooke V. Burke, 5 Taunt. 164 

IV. IN JUDGMENTS. 

1 Where a defendant is entitled to treble 
costs by a judge’s certificate, under a 
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statute, and the jiui^ment is entered 
\ip for treble costs generally, without 
stall uja^ on what ground the defendant 
is entitled to them ; this is a substan- 
tial defect, and the Court will not 
amend the judgment by striking out 
the word “ treble.** Dunbar v. Hitch- 
cock. 1 Marsh. 382 

S A judgment canrjpt be amended after 
the term in wliieh it was delivered. 

Pi i/ice V. Nicholson, Exor. 

1 Marsh. 401 

3 In tlie case of executors, if the clerk 
enU-'i* judgment de bonis propriis, in- 
SLt:‘ad of de bonis iestatoris, and error is 
brought, the C’ourt of K. B. will order 
the eiili'Y to be rUnended, even if the re- 
cord is stnt l»Hck irom tlie Exchequer 
Chamber. Grctu v. Rennet. 

1 T. R. 783 

4 Wliere an executor pleads plenc ad- 
niinlstvavity and the plaintiif docs not 
take issue on it, but takes a judgment 
of af.sels (jnaudo accidenmt ; if the 
executor receive a-stts between the 
time of the plaintitEs suing out the 
writ and the judgment, in a scire 
facias (.'U such judgment, llie Court 

will permit the plaintii'l* to amend his 
jndgment as to the time, by making 
it a judgment as of that term when he 
could at the soone>t have entered it 
11 }); unless the defendant can shew 
that in |;oint of fact some injustice 
will be done In it in the particular 
case. DJai a v. iduin. G T. R. 1 

5 Where an executor jileads a false plea 
of judgment n covered against himself, 
on which judgment is cntcTcd up 
against him for tiie debt and damages 
de bonis tesUUoris ct si non de bonis 
propriis, and words are afterwards in- 
terlined on tlie judgment roll, by 
which the judgint nt de bonis propriis 
is cvaifined to the d.uu-igcs only : 'J'he 
Court of (’. P. will nut, on motion, 
strikeout the words vvliieb had been in- 
leriined,it not appearing by wlioiu the 
interlineation had hetn made, and the 
judgment being of six years standing. 
Burroughs v. Stephens, J.Cxors. 

1 Marsh. 211 

G Where the deft ndant in replevin made 
cognizance for rent in arrear, and the 
.lury found a verdict for him, and da- 
mages to the amount of the rent claim- 
ed in his cognizance, ivithout finding 
either the amount of the rent in arrear, 
or the value of the cattle distrained, 
and judgment was entered for the da- 


mages assessed, the Court permitted 
the defendant to amend his judgment, 
and to enter a judgment pro retorno 
habendff, after a writ of error brought. 
Rees V. Morgan. 3 T. R. 349 

V. IN PENAL ACTIONS. 

1 The Court will not in a penal action, 
alter the term of which a declaration 
is entitled, to a previous term, in order 
to bring it within the time limited for 
the action. Woodroffe v. Williams. 

1 Marsh. 419 

2 Where a qni tarn action for usury had 

been depending four years, the Court 
would not allow amendments to he 
made in the declaration, though the 
pleadings w'ere still in paper. Goff' v. 
Poppleivell. 2 T. R. 707 

3 In such an action the. Court refused 
leave to amend the declaration after 
the time limited tor bringing a new 
action, tlu re appearing to have been 
unnecessary delay on the part of the 
plaintilf. Steel q. t. v, Soivcrfn/. 

6 T. R. 171 

4 But the Court will permit an amend- 
ment to he made in a penal action 
after the time limited .for bringing 
another action, provided there is no 
unnecessary delay on the part of the 
plaintiil! Cross v. Kaye. (> T. R. .543 

5 And where the amendment prayed for 

does not introduce any new substan- 
tive clause of action. MuddocJc q. t. 
V. Hammett. • 7 T. R. 55 

6 And wherever there is unnecessary 
delay in carrying on the suit by the 
plaintiil' tlie Court of K. B. will not 
in their discretion permit any amend- 
ments to be made in a penal action. 
Ranking q. t. v. Marsh, Knt. 

* 8T.R. 30 

7 An amendment allowed in an action 
for a penalt}^ under the bribery act, 
by altering the venue from the ewniity 
at large to an interior jurisdiction, 
after tlie time limited for commencing 
a new action ; the particularity of the 
declaration making it appear jirobable 
to the Court that the plaintiff was pro- 
ceeding on the same fact for which 
the action was originally brought when 
laid by mkitake in the wroftg county, 
though there were no affidavit that ic 
was the same. Petre v. Craft. 

4 E. R. 433 

8 Suchamendmentallowed, though it ap- 
peared that there were distinct causes of 
action in the two different counties. 
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upon an affidavit that the plaintiff pro- 
ceeded on a mistake in supposing that 
both causes of action could be proved 
ill the county where the Election was 
holden. Dover s, Mestaer, 4E. R.435 

9 The Court will not give leave to amend, 

as to the parties to the suit, in a qui 
tarn action after a demurrer. Evans 
q. t. \, Stevens, 4 T. R. 2x28 

10 In an action on the statute of usury 
for taking more than legal interest on 
a loan of money from tlie 15lh of 
April to the 14th of July, 1802,^' the 
Court will amend the verdict by the 
judge's notes, if the jury by mistak- 
ing the date of an instrument create a 
variance in their special finding, for 
which the evidence affords no founda- 
tion. Manners q. t. v. Postan. 

3 15. & P. 343 

11 The record in a penal action where 

the jury by mistake gave damages, j 
being carried by writ of error to the ! 
King's Bench, the plaintiff may enter 
a remittitur of the damages on the re- 
cord, and the transcript may be made 
conformable thereto. Hardy q. t, v. 
Cathcart, Clerk. 1 Marsh. 180 

VL IN CRIMINAL PROCEEDINGS. 

1 Amendments ujion informations are 

• now so much a matter of course, that 

they are made on an application to a 
ludee at chambers. Rex v. Holland. 

4 T. R. 458 

2 An information filed by the Attorney 

General against an East India delin- 
quent, under 24 G. 3. c, 25. and 26 
G. 3. c. 57. to which the defendant 
demurs, may be amended in K. B. 
upon the motion of the Attorney Ge- 
neral. id, 457 

3 After verdict of guilty upon an in- 


dictment on the stat. 9 Ann, c. 14. for 
an assault on account of money won 
at gaming, the return to the writ of 
certiorari which had been issued at 
the instance of the defendant was 
amended by inserting in the return of 
the caption the true time when, and 
the names of the justices before whom, 

I the quarter sessjpns at which the in- 

' dictment was found was holden, and 
the names of the jurors by whom it 
was found. And the entry roll and 
record of nisi priuswci'c also amended, 
as to the caption of the indictment 
(hilt not as to the names of the grand 
jurors), by making the same agree 
with the caption so amended. Rex v. 
Hill Barley, 4 E. R. 174 

4 A return to a writ of certiorari, is- 
sued at the instance of the defendant, 
was amended by inserting therein the 
commission of oyer and terminer, by 
virtue of which, and also the names of 
the justices by whom, the Court be- 
fore whom the indictment was found 
was holden, on production of the said 
commission and the minutes taken by 
the clerk in court. And also the cap- 
tion of the indictment was amended 
by inserting the names of the grand 
jurors. Rex v. Atkinson, 4 E. R. 175. n. 

5 Also the entry roll in the Treasury, 
and the record of nisi prius, in the 
same cause, were amended, as to the 
caption of the indictment, by making 
it agree with the amended caption. 

4E. H. 176. w. 

6 But the amendment of the roll by in- 

serting the names of the. grand jurors is 
unnecessary, the practice of the Crown 
Office warranting the omission of 
their names. Per Buller J, Rex v. 
Aylctt, 4 E. R. 176. n. 


ANNUITY. 


I. MEMORIAL. 

(a) Inrohnent of. 

(h) Parties and Securities, 

how stated. 

(c) Consideration, how de^ 

' scribed, 

(d) How pleaded, 

II. GRANT, REGISTRY OF. 

III. ANNUITY, WHEN VACATED. 

IV. DEEDS, WHEN SET ASIDE AND CAN- 

CELLED. 


V. SECURITIES, VOID OR VOIDABLE. 

VI. CONSIDERATION, WHEN RECOVER- 

AjSLE. 

VII. WHAT GRANTS ARE WITHIN THE ACT. 

I. MEMORIAL. 

(«) Inrolment of, 

1 The first section of the 17 Geo, 3. 
c. 26. requiring deeds to be inroUed 
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within 20 days of the C'":ecvition, See. 
means 20 days, exclusive of the da^ 
of execution. Ex-parte Fallon. 

5 T. R. 283 

2 A. grants an annuitj^ to 7i., the whole 
of which JJ. ass,i<i]rns to C, There be- 
ing a tnemovial inrollcd of all the ori- 
ginal securities, it is not necessary that 
there should be uly one of the assign- 
ment. Dixon V. Birch. 2 11. 13. 307 
& Bromley v. Great head. Id 307. n. 

3 Where tenant for life conveyed estates 

to trustees, in trust to raise money by 
grant of annuities for his life, and such 
conveyance is recited in a deed for 
granting an annuity accordingly, it is 
not necessary to inroll a rneinorial of 
the first trust-deed. 0^ Callaghan v. 
Bi^ilhy. 9 E. R. 135 

4 No memorial is necessary to be inrolled 
of an annuity granted in consideration 
of the grantee Vesigning her trade and 
leasehold premises to the grantor; 
though part of the consideration was 
book-debts and stock in trade. Doe d. 
Johnstone v. Phillips. 1 Taunt. 356 

5 An annuity-bond was assigned to se- 
cure another annuity of less amount: 
the Court held that the second annuit- 
ant was not bound to inroll a memorial 
of the first bond. Henderson v. the 
Countess of Glencairn. 2 Taunt. 235 

6 If a correct memorial of an annuity- 
deed be incorrectly inrolled for a time, 
and after some years the officer of the 
inroliiient-office discover and rectify 
the error before any proceedings had 
to vacate the annuity, the Court find- 
ing the inrolment right when they 
call for it, will not inquire when the 
entry was made. Garrick v. Williams. 

3 Taunt. 540 

7 But it is a high misprision in an 
officer to alter the inrolment without 
the sanction of the Court of Chancery. 

Id. 543 

8 Quaere ? Whether it be suTIici(?nt for 
the grantee of an annuity to carry a 
memorial to the inrolment-office and 
pay for it, without insisting on himself 
seeing it inrolled, and comparing the 
inrolment with the original memorial. 

Id. ibid. 

{h) Parties and Securities, how stated. 

N. B. A new and concise tabular 
form for the memorials of life-annu- 
ities is now given by the stat. 53 G. 3. 

c. 141. s. 2. 

1 Semhle, that nothing more is necessary 


to make good the memorial of an an- 
nuity, than a compliance with the re- 
quisites which are prescribed in terms 
by the ftat, 17 Geo. 3. c. 26. s. 1. 
Horiucod V. Underhill. 4 Taunt. 346 

2 It is not necessary that the memorial 

of an anniiiiy should set I'orth all the 
trusts ol' the animity deed: it is suffi- 
cient if it ajipciirs by tlie memorial 
for whom any of the parties is trustee. 
Ikfuria v. Sturt. 2 Taunt. 225 

3 And the Court will not }>resumc that 

a jiarty ls trustee for other persons 
than appears by the instruments laid 
bclore the Coui t. id. ibid. 

4 It is sufficient if a memorial sets out 

the trusts so that the Court may judge 
for whom the party is trustee, without 
expressly staling who is the cestui cjue 
trust. id. ibid. 

5 The memorial of an annuity recited 
a boiwi, warrant of attorney and indent- 
ure of grant of an annuity charged on 
land, and that the grantor demised the 
land to a trustee in trust for better se- 
curing the payment of the annuity 
with such powers and in such manner 
as were particularly expressed in the 
deed: the Court held tliat this was 
sufficient, for that it sufficiently ex- 
pressed a trust for the grantee, and 
disaffirmed any trust for the grantor 
or other jiersons. Defaria v. Sturt. 

2 Taunt. 225 

6 Where the grantor of an annuity by 
deed conveyed to the grantees all his 
estate in the interest of 10,000/. in 
trust for himself until default in pay- 
ment, and after default to retain there- 
out the arrears, ike., and after retain- 
ing the arrears, upon further trust for 
himself : held, that a memorial, which 
stated that the interest of the 10,000/. 
was by the deed conveyed to the grant- 
ees upon the trusts thereby declared, was 
defective; although the grantor iiad 
not the legal estate in the interest of 
the 10,000/. at the time of his convey- 
ance of it to the grantees, bitt the same 
was vested in trustees in trust for him, 
after deducting certain annu.al pay- 
ments, and the trirstecs did not join in 
conveying their interest to the grant- 
ees. Leycester v, Lockwood.* 

1 M. & S. 527 

7 Where husband and wife, by deed 
granting an annuity charged on the 
e&tate of the wife, demised, for further 
security, such estate to E. B. a trustee, 
for the term of 99 years, if the wife 

8 
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should so long live, upon trust, to per- 
mit the wife to receive aiid take the 
rents, &c. until default made in pay- 
ment of the annuity ; and in ctise of any 
such default then in trust, in case the 
annuity should be in arrear for 20 days. 
being lawfully demanded, that it should 
be lawful for’ the trustee, from time to 
time, out of the rents, &c., or by de- 
mise, mortgage or sale,&c. to raise and 
pay the grantee the arrears and charges, 
and to permit the wife to take the re- 
sidue, &c. It seems that a memorial 
of such deed inrolled, stating at first 
that E. B. was a trustee nominated and 
appointed on behalt <>f the grantee; 
and after stating the grant of tlie an- 
nuity, ** with the usual poiiers of dis- 
tress and eyitry/* (not stating particu- 
larly what those powers were, as ap 
plicable to the trusts of the term,) 
proceeding to state the demise of the 
term by the husband and wife to the 
trustee, in trust to permit the w ife to 
receive and take the rmts, &.c., until 
default made in payment of the aimu 
ity, &c., and in case of any such difault, 
then m bust for securing the due pay- 
ment of the annuity and costs, &c. is 
not a valid memorial, inasmuch as it 
omits to state for whom E. B. was a 
trustee during the 2b days after the an- 
nuiiy should be in arrear, till the expi- 
ration of which time he was not a trus- 
tee for securing the due payment of it. 
Bradford \\ Burland. 14 E. R. 415 

S The memorial stated the annuity deed 
to have been executed on the irtists 
therein mentioned, and on further tru>t, 
that if any of the payments should be 
in arrear *20 days after becoming due, 
the grantee might levy them out of 
the rents : the grantor moved to set 
aside the annuity, because the memo- 
rial did not disclose the trusts referred 
to 5 but it appearing by an affidavit of 
the grantee that he bought the annuity 
for himself, and that there were no other 
trusts but that expressed, the Court held 
the memorial to be sufficient. Tol- 
dervy v, Allan. 5 T, R. 480 

9 The legislature only meant to require 
the parties to set forth the trusts cre- 
ated for or in consequence of the an- 
nuity, not those w'hich are a lien on 
the estate independently of tlie annu- 
ity : as those to pay taxes, &c. 

id. 481 

10 But in a subsequent case, an annuity 
deed was set aside for two defects in the 


memorial; 1st, because the memorial 
only staled that part of the consi<lera- 
tion was paid by the grantee to the 
trustee ** in trust, and for the purposes 
** therein merilionrd,” withfmt disclos- 
ing those trusts; 2dly, because the me- 
morial only set forth that the demise 
was made by the grantor to a trustee 
“ upon the trusts ^lierein mentioned/^ 
without saying what the trusts were. 
Dann d. Dolman v. Dolman. 5 T. R. 041 

11 It is not necessary that the estates 
charged with an annuity should be 
spt'cifically set forth in the memorial, 
wliere tlv‘ annuity is charged on all 
the grantee’s estate in a certain coun- 
ty, and so staled: nor is it necessary 
to state specifically tlie powers in ii 
deed, except so far as tliey create a 
trustee; wdiich brings them within the 
clauses of the statute relating to trus- 
tees. O' Callaghan v. Ligilhy. 9K. R. 135 

12 In a conveyance of a life interest in 
an estate, to a trustee in trust for se- 
curing an annuity, it was first stipii- 

I laled that the trustee should permit 
the grantor to receive the rents and 
j)rofit.*» until delault made in the pay- 
ment of the annuity, nod then in triu*.! 
for the grantee; the ineinorial of the 
annuity stated the trust lo be foi’ the 
grantee generally, wdneh was holdeu 
ill Taylor v. Johnson. 8 T. R. 184 

13 Certain premi^es were cenveyed by 
deed to a trustee to secure an annuity, 
in trust if the annuity should be in 
arrear 60 days, by lease, sale or mort- 
gage, to raise the arrears, and permit 
the person entitled to the freehold to 
receive the rents and profits of the re- 
sidue ; and he was created a trustee 
for the grantee till default of payment. 
Tlie mt m‘ rial described him to be a 
" trustee nominated on the part of the 

grantee,” without stating any of the 
tnot : held, to be an insufficient de- 
scription. Askew \ . Mackrelh. K. B. 
[affirmed in Dorn. Proc. 1 N. R. 214] 

14 A memoijal, stating that A. and B. 
severally became bound, is not suffi- 
cient if tlie bond be joint, as well as 
several. Wilky v. Cawthorne. 

1 E. R. 398 

15 Where an annuity w^as granted by 
three, one of whom was known to be 
only a surety for tlie other two, to 
whose use the consideration-money 
was ill fact applied ; yet all three be- 
ing present when the money was paid 
down upon the table, and counted over 



Attestation, hov) stated, [ANNUITY. L] Securities, how slated, 47 


by them all, and the receipt of it signed 
by all, it was properly stated in the 
memorial as a payment made to the 
three. 

IG And though the deed and memorial 
stated the consideration-money to have 
been paid hy the grantee by the hands 
of fV. his agent, yet as it also appeared 
by the same instruments that a part of 
it was the money 8f a third person; 
tliat was held to be no objection: for 
either W. was the agent in fact of the 
sole grantee, or impliedly the agent, 
through the medium of the grantee, 
for such third person also, whose in- 
terest was stated in the deed and me- 
morial according to the truth. Cook 
V. Jones, Reeve, and BenwelL 

15 E. R. 237 

17 The memorial ought to state the 
names of the witnesses to the respect- 
ive instruments by which the annuity 
is secured; stating that all the instru- 
ments were attested by A., B., and C., 
or one of them, is not suflieient. Hart 

V. Lovelace, G T. R.471 

18 And if it state that they were attested 
by A., B.y C., and D.,* that must be 
taken to mcari that tacli of thefi was 
so attested. Ex-parte Mackreth. 

2 E. R. 5G3 

19 At the time of executing an annuity 
deed, one R, IV, the agent of /. C., the 
grantee, entered into an agreement for 
redemption, beginning thus: “ Memo- 
‘‘ randum, 1 undertake and agree,'^ &c. 
and concluding, Witness rny hand, R. 

W, agent for /. C;*" the memorial 
stated that L C. entered into the agree- 
ment by R. W. bis agent, and that it 
was witnessed by /?• If • ; held, that the 
memorial was sulficient. Cator v. llosie. 

2 B & P. 557 

20 It is sufficient in the memorial of an 
annuity to state that the securities were 
executed in the p^e^e^ce of T. C. of, 
&c.” without expressing that he sub- 
scribed his name as an attesting wit- 
ness. IVallis V. Lade. 4 Taunt. 7G1 

21 But if the memorial of an annuity 
deed between A., B., and C., after de- 
scribing the parties to the deed and the 
contents, state that it w'as executed by 
A. and C., in the presence of E. andK, 
it will be no objection that B. also ex- 
ecuted it in the presence of the same 
parties. For it is sufficient if the me- 
morial state all the subscribing wit- 
nesses, without specifying what signa- 


tures they respectively attested. Orioji 
V. Kyiight. 3 B. & P. 153 

22 A memorial of an annuity bond is 
bad for Want of stating that the obli- 
gor became bound himself, his heirs, 
** executors, and administrators,” which 
w ords were in the body of the bond : 
for such a memorial does not truly de- 
scribe the extent of the security. Hor- 
tvood V, Underhill, 10 E. R. 123 

23 The first part of a memorial stating 

a bond, by which certain persons 6c- 
came hound to the grantee, may be ex- 
plained by a subsequent part setting 
forth another bond, in which the first 
is recited as a joint and several bond ; 
such recital not being inconsistent with 
the preceding allegation, but only ex- 
plaining what was ^before left short in 
the description of the first bond. 
Coare v. Giblett, 3 E. R, 4G1 

24 But where a bond and warrant of 
attorney given to secure an annuity 
were no otherwise noticed in the me- 
morial than by way of recital in the 
annuity deed, which was set out; the 
Court of C. P. held this insufiicient. 
Van Braam v. Isaacs. 1 B. & P. 451 

25 Where a warrant of attorney has been 
given to confess a judgment, to secure 
an annuity, together with other secu- 
rities the memorial must state the w ar- 
rant of attorney, as w^ell as the other 
securities. Davidson v. Lord Foley, 

2 H. B. 12 
Hopkins V. Waller, 4 T, R. 4G3 

26 In this respect thei e is no differ^Tice, 
whether the annuity were granted be- 
fore or after the passing of the Annu- 
ity Act. 4 T. R. 4G3. 2 H. B. 12 

27 If a bond and warrant of attorney 
to confess a judgment, be gjven to se- 
cure an annuity, the judgment ncednot 
be inserted in the memorial, tliougli it. 
be entered up before the memorial is 
registered. 

For the bond and warrant of attorney 
are the securities on which the grantee 
relics. Sfierson v. Oxladc, 

4 T. R. 824 

28 But if the only security be a judg- 

ment actually entered up, that must be 
registered. id, 825 

29 A memorandum indorsed onr an an- 

nuity deed, importing that the grantor 
for whose life it is granted may redeem 
it on certain terms, must be inserted 
in the memorial. Steadman v. Pur- 
chase, G T. R. 737 
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30 So a clause of redemption in the 
deed. Harris v. Stapleton. 7 T. R. 205 

31 If an annuity deed contain a proviso 
that the grantor shall repfirchase, the 
memorial of such deed must state the 
proviL'O, and the terms and conditions 
of redemption ; if it only refer to the 
deed, and state the annuity to be re* 
dtemable, on such notice, terms, and 

coiiilitions as therein expressed,^' it 
is insufficient. Ex-parte Ajtsell. 

1 B. & P. 62 

32 So if it only stale the time at which 

execution may be sued out by words 
of rc lerence to tlie deed. Orton v. 
Knight. 3 B.k \\ 153 

33 In the memorial of a grant of an an- 
nuity hy a rector out of his benefice, 
and which gran!, though voidable, is 
not set aside by the Court on the 
ground of a covenant by the grantor 
to pay the annuity ; it is not necessary 
to set out this covenaiit. 8 T. R. 41 1 

34 A deed for securing an annuity con- 

taining a stipulation that the trus^ e 
should ])crmil the grantor to ta'vC ( 
rents and profits until default m the 
payment of the annuity, and that d/ 
case the annuity should be iu arrenr for 
sixty days, the trustees might enter 
and raise sufficient to satisfy it, and 
suffer the grantor to take t!ie overplus 
from time to time, is not sati>ried by 
a imnnorial only describing such deed 
as containing the usual pousers of entry 
and distress, and perception of the 
rents and profits of the premises, for 
better securing and enforcing the pay- 
ment of the annuity. Dcs Eifans v. 
O^Eryen. 3 B. R. 559 

35 The grantor of an annuity was re- 
quired, for further security, to make 
her will and deposit it with the gran- 
tee, and to make an affidavit that she 
would not revoke it : a magistrate re- 
iused to let her swear the affidavit, 
but the grantee retained the will. 10/. 
which had been retained till the gran* 
tee should make the affidavit, were 
then paid to the grantee. The me- 
morial did not notice the will. Held, 
that the memotial was ihevefore bad, 
but that the 10/. was not money re- 
tained within § 4. of the stat. 17 G. 
3. c. 26. Ex-parte Mackenzie. 

4 Taunt. 323 

36 If the grantor of an annuity secures 
It by a bond, whereby be binds him* , 
Belf> bis heirsy &c. it is not necessary 


that the memorial of the bond should 
describe it as binding Ins heirs. Hor- 
wood V. Underhill, 4 Taunt. 346 

37 If a memorial of an annuity recites 

a bond binding the obligor and his 
In^irs, as a bond merely binding him- 
self: it is not cured hy reciting the 
condition to be for payment, by the 
heirs of the obligor. Parlnig v. Park- 
hurst. * 2 'ruiint. 237 

38 A concession to the grantor of an 

annuity of a greater f leility of re- 
demption, made at a time subse- 
quent to the original grant of the 
annuity and inrolment of memorial, 
needs not to be memorialized. Booth 
v. Di lice. t Taunt. 252 

39 'Untere, whether a fine, if levied be- 
fore the memorial iti rolled, is an assu- 
rance, within the meaning of the an* 
nuity act, 17 G. 3. c. 2(y., n qnircfl 
to be memorialized. 14 E. K. 453 

(c) Consideration, how described. 

1 Bank-notes are money within the an- 

nnity act, I? G. 3. c. 26. and may he 
deseribed as sLudi in the rnemoriaL 
f-f 'right V. Reed. 3 R. 554 

Comlns V. Thompson. 6 T, R. 335 

2 The memorial must set forth pre- 

cisely the manner in which the con- 
sideration money was j^aid. Kirk- 
man V. Price. 1 H. B. 309 

3 If the consideration of an annuity bt 
paifl ill promissory notes, they imijst 
be speeitically set forth in the menn^)- 
rial. Kumhull \ . Murray. 3 T. R. 298 

4 So if paid in country bank-notes. 

Morris V. IV all. 1 B. k P. 208 

{But .see the opinion of Eyre, C. J. id. 209) 

5 If the consideration of an annuity be 
paid by a note or a banlsev's cheek, 
the lime when it Viecomes payable 
must be" SCI Ibrth in the memorial. 

Berry v. Bentley. 6 T. R. 690 
Pool V. Ca banes. 8 T. R. 328 

6 But it may be stated as money, if the 
value has been received by the grantor 
of the annuity before the execution 
of the deeds. Ex-parte Michell Clk. 

2 E. R. 137 

7 If the considexaliov^ money of tin an- 
nuity be paid by an agent on behalf 
of the principal, it must be so stated in 
the deed ; it is not sufficient to state 
that it w^as paid by the principal. 
Dahner v. Barnard. 7 T. R. 248 

8 But if the consideration be paid to the 
agent of the grantor, the name of the 
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ns^ent need not be inserted. Cray- 
fiitd V. Phillips. 2 N. R. 141 

9 So, if it l)e paid by the clerk of the 
bankers of tlie grantee, the name of 
such ckrk ought to be stated in the 
deed. Askew v. Mackreth. K. B. af- 
firmed \u Dom. Proc. 1 NT R. 214 

10 Nor i^ it sufficient if the mode of 

payment be trul^ stated. Glasse v. 
Mount. 7 T. R. 390 

And see 1 B. & P. 63 n, 

n A memorial, stating that the conside- 
ration iiioney w.as paid to A. B., and 
C, some or one of them,’* is bad ; 
though i: appear that the money was 
paitl on the day on whicli the deed 
was exrf uted by them all. Vaur v. 
AnselL I B. & P. 224 

12 A boi. ?, to secure an annuity set 

forth in the memorial, recited, that 
the consnleration money, 1400/., was 
paitl on the 24th of DtccuibcVy wlien 
all the deeds except one were executed 
and [)ore date ; and the niemori?il also 
containetl a specific all(^gation that the 
consideration-money was paid, but 
without sdting any particular tunc; 
but, in fact, that one deed not having* 
been executed by one of the grantors, 
the grantee delivered over the consi- 
deration-money on that day to anotlier 
of the grantors, to be by him lodged 
in a banker’s hands, in the names of 
himself and the grantee’s attorney till 
that deed was execAitcd ; and such 
ileed was not in fact executed, nor the 
iiioney actually available to the gran- 
tors till the 26th of the. same month : 
Held, that this was a substantial com- 
pliance with the Annuity Act, the time 
of payment of the consideratiou-mo 
ney not being specifically reejuired to 
be stated by that Act, nor being any 
otherwise material than as entering 
into the question of the value of the 
consideration. And held, that upon 
an issue taken (in an ac tion of debt 
on bond) in general terms, without 
reference to the Annuity Act, upon a 
traverse that the consideration-money 
was not paid by the grantee to the use 
of the grantors ; evidence that it was 
so paid on the 26th hi/ the grantee s 
flge^i^will sustain the affirmative of the 
issue so generally framed. Coare v. 
Oiblet, 4 E. R. 85 

13 So, where the consideration for an an- 
nuity was alleged in the deed to 
have been paid by the grantee on a 
particular day, on svhich day it was 


paid to the common agent of both 
parties who were at a distance from 
each other^ and by him paid over in 
a few days afterwards to the grantor 
on his executing the deed ; this was 
held a sufficient allegation of payment 
within the statute ; for a payment to 
the agent of the principal, is a pay^ 
ment in law to such jirincipal. Crau- 
furd V. Phillips, 2 N. R. 141 

14 It is sufficient to state the true con- 
sideration foi the purchase of the an- 
nuity in the memorial by Tvay of re- 
cital. Sowerbj/ v. Harris, 4 T. R. 494 

Cousins V, Thompson, 6 T. R. 335 

15 If a bond and warrant of attorney to 
confess a judgment be given to secure 
an annuity, the warrant of attorney 
need not express the consideration,! f the 
bond do. Hodges Money, 4 T. 11.500 

16 Where 1200/. had been paid for the 

grant of an annuity, and the secu- 
rities, to prevent their being registered, 
liad been renewed from 20 days to 20 
ua * % atid then 6i)0/. had been paid 
iV r fitc grant of a further annuity, and 
tut securities renewed in like manner, 
and sornetir.; il'ter a longer period 
than 20 da, , and afterwards had 
been registereci; a memorial of the 
annuity, stating the consideration to be 
1800/. was deemet. valid. Symons v. 
Mortimer. 5 T. R. 139 

17 So, where the con.sideration of an an- 

nuity was stated in the memorial to be 
640/, 105/. of which, was* paid in 
money by the grantee to the grantors 
at the time, and the remaining 535/. 
was paid by the grantee at the desire 
of the grantors to another person, to 
redeem a foniier annuity granted by 
them, for which only 480/. w^as paid ; 
this was held a sufficient consideration 
within the act. Ex-parie Fallon ^* 
W^sc, ^ T. R. 283 

18 . -.oncy lent and pain t diOererA 

times for the education and advance- 
ment of the defendant, is a good con- 
sideration under s. 3. of the Act, and 
is sufficiently expressed, in the deeds 
for securing the annuity, under the 
description of money lent and ad- 
vanced, and also paid, laid out, and 
expended, to and for the mainten- 
ance, education, and advancement in 
the world, of the defendant. Kelfe 
V. Ambrose, 7 T. R. 551 

19 If several deeds be given to secure 
an annuity, and the consideration be 
expressed in all, the memorial need 
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only state the consideration once. 
Hodges V. Money, 4 T. R. 500 I 

20 A consideration of IO 5 . paid to a 
trustee, need not be sef forth in the | 
memorial as part of the considera- | 
lion. Ince v. Everurd, G T. R. 545 

21 Nor that an annuity was payable for 
the portion of time from the last quar- j 
ter-day to the death of the annuitant. 

id. ibid. \ 

32 If it be agreed by the grantor and 
grantee of an annuity that the former 
shall pay the expenses of the writings, 
and he, immediately after receiving 
the consideration-money, pay the fair 
charges of the writings out of that 
money ; no notice neecl be taken of it 
in the memorial, but it may be there 
stated, that the whole consideration- 
money was paid to tin* grantor. 
Mouys V. Leake 8 T. R. 41 1 

(d) Memorial, hoiv pleaded. 

1 The Annuity Aet, 17 Glo. 3. c. 20. 
as appears lW)m the whole purview of 
it, is confined throughout to annui- 
lies granted ujion pecuniary considera- 
tion, though the first clause, in the 
terms of it, requires a memorial of 
every annuity bond, to be inroll-- 
ed: it is not enough, therefore, for 
the defendant to plead generally to an 
action on a bond conditioned for the 
payment of an annuity, the conside- 
ration whereof does not appear upon 
the face of the bond, or condition set 
forth upon oyer, that it was staled and 
delivered after the jiassing of the Act, 
and that no memorial of it was inroll- 
ed ; without shewing that the consi- 
deration was pecuniary, but such ge- 
neral plea is bad on demurrer. Horn 
V. Horn. 7 E. R. 5211 

3 To dent on an annuity-bond, the de- 
fendant pleaded no such ineinorial as 
the statute requires, to which plaintiff 
replied that there w'as a memorial 
which contained the names of the 
parties, &e. and the consideration for 
which the annuity was granted ; the 
defendant rejoineel that the considera- 
tion was untruly alleged in the me- 
morial to have been paid to both 
obligors, for that one of tlicm did not 
rcc-«ive any part of it ; the rejoinder 
i^as held bad: first, because it was a 
departure from the plea: secondly, 
because the fact alleged respecting the 
memorial did not contradict the re- 

S lication^ for the consideration might 
ave been' paid to the other obligor 


on account of himself and the co- 
obligor, or to a stranger for them 
both. Pracd v. The Duchess of Cum-- 
hcrland. 4 T. R. 585 

Affirmed in Cam. Scac. 2 H. B. 280 

3 In an action on a bond, conditioned 
for the payment of an annuity, a 
plea stating that a memorial of the 
bond had be^n in rolled, and, after 
reciting the memorial, that it was not 
a goo^ and sufficient memorial ac- 
cording to the form of the .statute: 
without stating in what particulars it 
was defective, or alleging that no other 
memorial had been in rolled, is bad 
on special demurrer. Simmons \. 
Hunt. 1 Marsh. 155 

For the requisites of a replication, and 
mode of cone iuding the same, see Dc la 
Rue V. Stcivart. 2 N. R. 302 

If. GRANT, REGISTaV OT. 

1 Those annuities only, wbidi an 
granted in consideration of something 
paid, need be registered. 4 T. It. 792 

2 If an annuity be granted in eon>ide- 
ration of the graiitee^s piving up his 
business to the grantor, it need not 
be registered under the 17 Geo. 3. c.26. 
Crespigney v. Wiitenoom. 4 T. R. 790 

Horn V. Horn. 7 E. B. 529 

3 An annuity, granted in consideration 
of the grantee resigning his situation 
as mavSler of an academy, in favour of 
tile grantor, need not be regisU.'red ; 
even though at the lime of the grant 
the grantee agreed to assign over to 

j the grantor his houseludd rnrnii.ure, 
8^c. at an ajijiraised value, and to lend 
a sum of money to the grantor to he 
repaid with interest. Jlution v. L^wis. 

5 T. R. 639 

4 All annuity, secured on lands in fee of 
equal annual value need not he regis- 
tered, though it were also secured upon 
leasehold property. Ex-parte Michell. 

2 E. R. 137 

5 The 8th sect, of the Act, which ex- 

cepts annuities secured by the transfer 
of slock, only extends to those cases 
where an actual transfer of the stock 
is made fbr^ tlie purpose of securing 
the annuity : Therefore, if A., who is 
entitled for life to the dividends in 
certain slock standing in the names of 
trustees, grant an annuity to B. pay- 
able out of the dividends, and em- 
power those trustees to pay B., the 
annuity must be registered.* Hudson 
V. Skinner, 6 T. R. 596 
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6 A bond given by a third person, to 

secure the payment of an annuity, 
must be registered, as well ""as the 
deeds made by the grantor himself. 
llosher v. Hurd is. 5 T. R. 678 

7 A memorial of a warrant of attorney 
given to confess a judgment, in order 
to secure an annuity, must be regis- 
tered. Hopkins V. lialler. 4 T. R. 46*:} 

111. ANNUITY, WHEN VACATED. 

1 jd. by will gave an annuity to B., di- 

recting that B.'s receipt only should be 
a discharge for it, that B. should not 
alienate, and that if he did, it should 
cease and determine : B. became a 
bankruf>t, and his commissioners as- 
signed the annuity with his other 
cfferts to the assignees ; it was held 
that the annuity ceased, Dommett v. 
Bedford. 0 T. R. 684 

2 An annuity being granted in conside- 
ration of a debt liefore secured by 
bond, the grantee’s refusing to deliver 
lip the bond, neither makes the con- 
sideration to be falsely described, nor 
is such a keeping back of part of the 
consideration as to vacate the annuity. 
Cook & Cfnxk v. Tower. 1 Taunt. 372 

3 And where an annuity was granted in 

consideration of a bill ac(!epted, which 
ivas dishonoured by the acceptor, but 
paid by tlie drawer on notice ; thi.s 
was not such a non-payment of the 
bill as to vacate the annuity, though 
it was accepted lor the accommodation 
of the drawci*, who undertook to pro- 
vide for the payment of it, but neg- 
lected so to do. id. ibid. 

4 An annuity was held void, becau.se one | 

of the trusts (r’/s. that in case the 
grantor should leave the kingdom, he 
should ])ay any extra exj:euse of the 
grantee in insuring his life), was not 
stated in the memorial. Ciumnins v. 
Isaac. 8 T. R. 1 S3 

5 The several covenant of one grantor 
of an annuity is not avoided by the 
infancy of another grantor in the 
same deed. Haxo v. Og/e. 4 Taunt. 10 

6 A covenant in an annuity deed, made 
prior to the stat. AQfieo. 3. c. 65. s. 
115., which statute has a retrospective 
operation, whereby the grantor of the 
annuity covenanted to pay the same 
on the days and times, &c. without 
any deduction whatever out of the 
same, or any part thereof, for or in 
respect of the then present or any 
then future property tax, is void in 
respect of its obligation on the grantor 


not to deduct the property tax, but 
not in resjiect of the payment of the 
annuity, subject to sucli deduction. 
Readshai^ v. Balders. 4 Taunt. 57 

7 The bankruptcy and certificate of one 
ol‘ several joint grantors of an annuity 
and covenantors for payment, dis- 
charges the bankrupt, but not his co- 
defeiidanis. Baxter v. NichoUs. 

4 Taunt. 90 

N. R. When an annuity is vacated by the 

I Insolvent Act. — See tit. Insolvent. 

IV. DEED.S, WHEN SET ASIDE AND CAN- 
CELLED. 

1 Where a rule nisi is obtained for 

setting aside an annuity^ the seve- 
ral objections thereto, intended to be 
insisted on by counsel at the time of 
making the rule absolute, must be 
stated in ihc rule /72.s7. Reg;. Gen. T. 
42 G. 3. 2 R. R. 569 

2 It is discretionary with the Court of 

C. P. whether they will give relief under 
the 4th section of 17 Geo. 3. c. 26. 
Cook V. Tower. 1 Taunt. 372 

3 A solicitor, who advances his own 
money on the purcha.se of an annuity, 
is not intitled to any commission fee : 
and if any part of the con.^i deration 
money be returned to liirn by the 
grantor, as a charge for such com- . 
nii.ssion, the C!oiirt will set aside the 
annuity deeds. Broondtead v. Eyre. 

5 T. R. 597 

4 A., an attorneys pnrcha.ses an annuity 
of B., and having paid the considera- 
tion moneys ^tcci^'es fiom B. the 
amount ot a bill for business done, 
including, by ini.stake, a charge for 
searches foj- incumbrances, which 
searches had never been made : — 
Held, that the payment of this charge, 
so inadvcrtenily made, was not a re- 
turn of the consideration money 
within the meaning 17 G. 3. c. 

s. 4. I lardy. Girdlcstone. 1 Marsh. 407 

5 Whether the Court have a sum- 
mary jurisdiction under the Act to set 
aside annuity deeds, &c. for objections 
arising on the first section of the Act. 
Steadnian Purchase F 6 T. R. 738, 9 

6 The grantor of an annuity, having as- 
signed a lease for securing Uie pay^- 
inent of it, and afterwards sold his 
interest in the lease to a fair purchaser ; 
it was held by the Court that the 
latter was not entitled to apply to 
the Court under the Annuity Act, to 
have the security delivered up to be 
cancelled, on the grouJid <;f the 

R 2 . 
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memorial required by the Act not 
havin«^ been duly registered. Gar- 
rood V. Sanders. G T. li. 403 

7 The Court of C. P. refused to order an 

annuity bond to be delivered up to 
be cancelled, though it was void 
under 17 Geo. 3. c. 26. 1. — The 

motion should have been to stay pro- 
ceedings. Smnonds ^ Ux. v. Cobounie, 

1 13. & P. 482 
(See also 7 T. R. 253 : 1 B. & P. 66, n. 

8 Where an action was brought by ex- 
ecutors, on a bond given by the de- 
fendant to their testator for securing 
an annuity, and upon a plea of non 
est factum, they obtained a verdict 
and judgment, and levied execution 
thereon, the Court held that this was 
not a case where they could give re- 
lief upon a siunmaiy application for 
a defect in the memorial. Buck Sf others, 
Executors of Buck v. Ti^'tc. 7 T R. 495 

9 Where an ejectment was brought to 

recover possession of lands extended 
under an elcgit upon a judgment con- 
fessed, which had been entered up 
upon a warrant of attorney given lor 
securing an annuity, it is too late for 
the grantor to object to the conside- 
ration of such annuity, upon a sum- 
mary application for staying the pro- 
ceedings after verdict in such eject- 
ment, because he had an opportunity 
of making his defence to the action. 
Withy V. Woolley. 7 T. R. 540 

10 Where several persons who had pur- 
chased annuities of A. agreed to give 
up these annuities on receiving a cer- 
tain sum and a bond to A. jiayable at a 
future day, retaining their annuity se- 
curities till the bond became payable ; 
the Court of C. P. refused to order 
any of such securities to be delivered 
up on a summary application, al- 
though they might l)e void or useless. 
Goring, Bart. v. Welles. 1 B. & P. 395 

11 If a bond and warrant of attorney 

to confess a judgment, be given to se- 
cure an annuity, and the date of the 
latter be not set forth in the memorial, 
the Court will only set aside the latter. 
Ex-part e Chester. 4 T. R. 694 

12 But this the Court of K. 13. will do 
on .motion, though no action be 
brought, or judgment entered up, 
under the warrant of attorney, id. ibid. 
See Thurkillv. Wallace. 4 T. R. 695, n. 

& I B.&P.66.W. 

13 A fine levied of a rent charge, 
assigned by way of annuity, will not 
give tlie Court of C. P. jurisdiction to 


set aside the annuity on account of a 
defective memorial, there being nei- 
ther a warrant of attorney to enter, 
nor judgment actually entered in that 
Court. Craufurd v. Caines. 2 H. B. 438 

14 Where, upon a summary application 

to set aside an annuity for non-com- 
pliance with the requisites of the act, 
the rule was discharged upon discus- 
sion of the mefits, the Court will not 
entertain a similar application between 
the same parties on the same state of 
facts, thoiigli grounded upon a new 
objection to the annuity, which was 
not before ut god or considered. Great- 
head V. Bromley, 7 T. R. 455 

15 Where a memorial of an annuity 
omitted to register certain bonds, 
whereby the grantor, for whose life the 
annuity w^as granted, bound liimself to 
pay the grantee a certain sum if he 
went abroad in a military capacity 
during three several years following 
the grant of the annuity : Held, thar 
the annuity was thereby vacated ; and 
the Court thereupon set aside the war- 
rant of attorney and judgment given 
for securing the annuity ; but said it 
belonged to another Court to set aside 
the other instruments executed for the 
same purpose. Chaicncr v. Whaley 

3 E. R 500 

16 Where a former rule for setting 
aside an annuity was discharged, be- 
cause it did not appear that an in- 
dorsement (not memorialized), con- 
taining a clause of rtdem[>tion (hear- 
ing date after the deed), had been 
made prior to the execution ot* it; in 
which case it could not he received in 
evidence for want of being stamped; 
the Court will not enter into the ques- 
tion on a subsequent rule; although 
it appear clearly that the indoivcment 
was madt: before the deed was execu- 
ted ; and that such clause of redemp- 
tion was not inserted in the memorial. 
Schumann v. Wcatherhead. 1 E. R. 537 

17 The Court of C. P. set aside a judg- 
ment and warrant of attorney given 
to secure an annuity for a defect in 
the memorial, without costs, because 
it was the case of an executor. Dicken- 
son, Executor, ^c. v. Boyne, 1 B.&P. 335 

18 If the validity of an annuity has 
come in judgment before a Court of 
competent j LI rrsdiction, no other Court 
w ill suffer the same objection to be 
stirred again. Hart v. Lovelace. 

6 T. R. 471 


<But see 2 E. R. 566.) 
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19 p^rants an annuity for his own life 

to B., to secure which a bond and 
warrant are f^iven, and judp^ment en- 
tered ; B. dies ; after his death the Court 
of C. P. will not admit evidence of a 
parol ajcreenient between the parties, 
that A. should be at liberty to redeem 
the annuity on certain terms, (especi- 
ally if it be the evicfence of the attor- 
ney concerned for B.). as a {ground to 
order the securities to be ‘Tivcn up, and 
satisfaction entered on the jndp;mcnt. 
llayms v. Hare. 1 II. B. t>59 

20 If the grantor of an annuity pay it 

without objection, during the life-time 
of the person who negotiated the bu- 
siness for the grantee, the Court 
will not set aside the annuity deeds, 
on a representation of facts that 
could only have been answered by 
sucli agent for the grantee. Pooh v. 
Cahanes. 8 T. R. 328 

?l An annuity granted in 1790, the 
grantee of which died in 1794, and 
the interest of which was regularly 
paid till 1800 without objection, shall 
not be impeached fora supposed defect 
of consideration, which might have 
been explained by the grantee, ifliving. 
And semble, that an annuity paid with- 
out objection for more than six years, 
shall be protected by analogy to the 
statute of limitations against any such 
objection dehors the memorial, with- 
out strong reasons to the contrary. 
Ex-par tc MaxivcU. 3 E. R. 85 

22 Though, periia[)s the grant of a rent, 

charged by a rector or vicar out of 
bis benefice is void by stat. 13 Eliz. 
c. 20 ; yet, if in such a deed of grant, 
be also covenant personally to j)ay 
the said rent charge, or annuity, and 
give a warrant of attorney to confess 
judgment as a collateral security for 
payment of the annuity, the Court 
will not order the deeds to be delivered 
up to be cancelled. Mouys v. Leake, 
Clk, 8T, R. 411 

23 The Court will not set aside annuity 

deeds for a mere clerical mistake in 
the memorial ; as if, in stating the as- 
signment of a term Ibr 61 years, it 
set forth a term for 62 years. Lice v. 
Everard. 6 T. R. 545 

24 Or if, after reciting the true consi- 

deration, e.g. 280/. it state afterwards 
** which said sum of 250/. was paid^* 
^c. id. ibid. 

25 If it be set forth in the memorial, 
that the consideration was so much 
in money paid, when the real consi- 
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deration was part in money and the 
giving up of a former annuity, the 
Court w'iH set aside the securities. 
Washburn v. Birch. 5 T. R. 472 

26 So, if part of the consideration he 
paid over by the grantee to a third 
person, with the consent of the grant- 
or, or is accounted for to the grantor 
by a note from a third person, and it 
is stated in the inemorial that the 
whole consideration was paid in mo- 
ney, the Court will set aside tlie an- 
nuity deeds. Watts v. Millard. 

5 T. R. 598 

27 It is no objection to a deed securing 

an annuity, that it assigns the sa- 
lary of the grantor of so much per 
aimwii,** without saying what salary 
it is. id. ibid. 

28 An annuity granted by A. to B., and 
which was regularly registered, was 
redeemed by virtue of a clause of re- 
demption in the deed, when the deeds 
were delivered up to the grantor un- 
cancelled ; and he and the attorney 
for the grantee agreed, that if at any 
future time, the former should wish to 
borrow money on the same terms, 
those deeds should be given as a secu- 
rity : on a subsequent application by 
the grantor, the attorney advanced the 
same money on having the same deeds 
delivered to him ; but btcause this re- 
grant of the annuity was not regis- 
tered, the Court set aside the annuity, 
and ordered the deeds to be cancelled, 
Hammond v, Foster. 5 T. it. 635 

I 29 \^4icrc a security was improjicrly de- 
scrilx'd, the Court refused to direct the 
warrant of attorney to be delivered up 
to be cancelled, but ordered it to be de- 
livered into the custody of the proper 
officer ot‘ the Court. Denne v. Dupuis. 

11 E. R. 134 

30 If, in the deed securing an annuity, 
it be declared that the judgment, to 
be obtained under a warrant of attor- 
ney given at the same time, shall be 
only a collateral securily for the regu- 
lar payment of the annuity, and that 
no execution shall issue thereon till 
default made iu the payment for 14 
days; and the memorial, in getting 
forth the warrant of attorney, only 
states generally, that it was executed 
for the better securing the [>ayineMt 
of the annuity, as in the above stated 
deed is particularly mentioned,’^ ilie 
Court Will set aside the alJnuit3^ Ctat- 
ningham v. Mackenzie. 2 B. ^ E. 598 

31 An annuity being secured jipoii laud. 
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expressed to be of equal or p^reater an- 
nual value; the CourtofC.P. before they 
will set aside, upon the inferiority of 
tlie value of the land, a warrant of 
attorney given as a eollateral security 
for the want of a nu morial, will direct 
an issue to try the value of the land, 
and will not try that matter upon afli- 
davits, especially, if there be con- 
flicting eviflcnce of the value of the 
land. Saundtn'sw Wright. 1 Taunt. 369 

o2 Where the uiernorial of an an- 
nuity stated that “ the insti uinents 
given to secure the annuity, were wit- 
nessed by four persons,’^ and it ap- 
peared by the answer on oath of the 
assignee of the grantee lliat three of the 
instruments were attested by tivo per- 
sons only, the Court, on apjdication, 
though at the distance of near twenty 
years, and after the principal parties 
and witnesses to the transaction were 
dead, set aside the warrant of attor- 
ney ; the merits of such objection not 
depending on testimony lo.-t by the 
delay. Kx-partc Mackreth, Knt. 

2 E. R. 563 

33 So the Court of C. P. did not hold 

themselves precluded from interfering 
to give relief, though 18 years had 
elapsed since the grant of the annuity, 
and the grantee was dead. Van Braani 
V. Isaacs. 1 ]3. & P. 454 j 

34 Where several deeds were executed 
to secure one annuity, and the Chris- 
tian nam^* of the witness to one of the 
deeds was omitted in the memorial, 
the Court refused to set aside the 
deeds. Watts v. Millard. 5 T. R. 598 

V. SECUIUTIES, VOID OR VOIDABLE. | 

1 An anryLiity deed, and every deed, ! 
&c. by which an annuity is .secured, 
is ahsolutclp raid, and not merely 
voidable, if the. memorial be not regis- ! 
tered according to the directions of the 
act. Crosslcj/ V. Arkwright. 2 T, R. 603 

2 ThcrefoiVjWherc a person, against whom 
a writ fi.fa. is taken out, is in posses- 
sion of goods under a deed which was 
given in consideration of an antece- 
dent debt, and a small annuity pay- 
able therefrom, the sherifl’is warranted 
in refuniing nulla bona if the memo- 
rial of the annuity be not registered. 

id. ibid. 

3 And a creditor of the grantor may 

take advantage of it. Saunders v. 
Hardmge. 5 T. R. 9 

4 Therefore, where a memorial stated a 


deed-poll, by which, (after reciting 
that A. had formerly granted an an- 
nuity of 24/. to B., who had assigned 
to C., and that A. had agreed to grant 
a further annuity of 7/. to C. for 42/ ) 
certain tithes, were assigned by 
A. to C. ; and also a bond by A. to C. 
in 403/. ; for securing one annuity 
of 31/.” withoutirefereiice to the deofl 
poll : Held, that the consideration for 
the annuity secured by the bond 
should have been stated, and that for 
want of it the bond was void ; the an- 
nuity mentioned in it, notappearing to 
be the same annuity as that secured 
by the deed-poll. Saunders v. //«;*- 
(iingc. 5 T. R. 9 

5 If the memorial of a deed to secure an 

annuity be defeclive, the whole deed 
is void to all intents, even though 
there are (»ther jiarts of it not con- 
nected with the annuity. Dnnn d. Dol- 
7nan v. Dolman. 5 T. R. 641 

6 Therefore, where bcingentitled to a 

life estate, subject to a condition not to 
charge or encumlxT it, granted an an- 
nuity, and demised the land as a se- 
curity : but there being a defect in 
the rneinorial of the annuity, it was 
held that the deed was wholly void, 
and did not work a forfeiture of tlie 
estate. 5 T. R. 641 

7 A grant of a rent charge by a rector 
or vicar out ol‘ his beuetiee is void by 
stal. 13 Eliz. c. 20. yiouys v. Leake. 

8T. R. 411 

8 The full pay of a military officer can- 

not be assigned by way of annuity. 
Barwick v. Rcade. 1 II. B. 627 

9 If an instalmonl. of an annuity secured 
by bond be not paid on the day, the 
bond is forfeited, and the penalty is 
the debt in law. Judd v. Evans. 

6 T. R. 399 

10 A deed, granting an annuity within 

the time included by relation back in 
the projierty tax act 46 G. 3. c. 65., 
reciting the agreement for the pur- 
chase at a certain price of certain 
annuity, free from the properly or in-- 
come tax, and covenanting for the 
payment of it without any deduction in 
respect of the property or income tax, 
or other parliamentary tuxes, &c. is 
not void in tolo, but only to the ex- 
tent of such disallowance. Howe v. 
Synge, 15 E. R. 440 

1 1 If several deeds be given to secure an 
annuity, and one of them be not pro- 
perly inrolled, quccre if all of them be 
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not void by the Annuity Act ? Hart 
V. Lovelace. 6 T. R. 47 1 

Eutsee 11 E. R. 134. 

VI. CONSIDERATION, WHEN RECOVERABLE. 

1 To entitle the grantee of an annu- 

ity to recover Imck the price, as money 
had and received, it is sufficient if the 
grantor has comn^unicated to the 
grantee that there arc defects in the 
memorial, and has treated for a com- 
promise on the ground of the annuity 
being void, although the grantee 
neither demands payment of the ar- 
rears, nor tenders new securities, nor 
delivers up the old ones, before he 
sues. Waters v. Sir William Man- 
sell, Bart. 3 1 aunt. 56 

2 And altliongh the grantor has taken 

no active measures to set aside the se- 
curities. id. ibid. 

o The consideration of an annuity, being 
partly a debt antecedently due for 
goods sold, and the residue thereof 
money paid at the time of granting it, 
the grardee may recover hack in an 
action for money had and received the 
whole consideration, if the annuity be 
set aside for informality in registering 
the memorial. Shove v. Wehh. 

1 T. R. 73-2 

4 Sucere, If part of the consideration be 

for goods sold at the time of granting 
the annuity, whether tliat can he re- 
covered ^ id. ibid. 

5 Where the grantor of an annuity, .se- 

cured by a deed, bond, and warrant of 
attorney, a[)plicd by motion to set 
aside the annuity, and have the secu- 
rities cancelled, on account of an error 
in the memorial as to the description 
of the warrant of attorn(?y ; and the 
Court did according!}’- direct the war- 
rant of attorney to be cancelled, and 
set aside a judgment entered up upon. 
It : Held, that the grantee might reco- 
ver back the considcration-moncy in ! 
ussiwipsity and was not put to his action 
on the deed or bond ; becavise part of 
the securities being taken away, the 
consideration for the money, viz. one 
entire assurance, consisting of several 
securities, has failed. Scuj'Jield v, Gow- 
la-d, 6 E. R. 241 

6 Where an annuity bond, granted by 
two, becomes void by the neglect of 
the grantee in not registering the me- 
morial, he cannot recover back any 
part of the consideration money from 


I the one, who was known to be only a 

I surety for the other, and had not in 
truth received any part of it, notwith- 
standing they both joined in signing 
a receipt for it. Straton v. RastalL 
2 T. R. 36G 

7 Where the grantee of an annuity, set 
aside for a defective registry, brings an 
action for money had and received, 
to recover back the consideration 
money paid for it, the grantor may, 
under a ]>lea of set-off) setoftThe pay- 
ments made in respect of such annuity, 
thongli for more than six years, unless 
the plaintiir reply the statute of limi- 
tations. Hicks V. Hicks, 3 E. R. 16 

8 Premiums of life insurance cannot be 
charged on the vendor of a rescinded 
annuity. Burdon v. Browning. 

1 'Paunt. 522 

9 ^^narre. Where a contract of life an- 
nuity is avoided, and the grantee is to 
receive back his principal and legal 
interest, if annuity instalments to a 
greater amount than the principal and 
interest have been [)ald : Whether it 
is reasonable that the grantee shall re- 
fund ? Burdon v. Browning, 

1 Taunt. 520 

Vir. WHAT GRANTS ARE WITHIN THE ACT. 

1 A. who was tenant for life, with re- 
mainder to trustees, &c. remainder to 
his first and other sons in tail, remain- 
der to himself in fee, suffered a reco- 
very with B. his only son, and dec’arcd 
the uses to such |)crson, and for such 
estates. See. as they should jointly ap- 
point ; they jointly granted an annuity, 
and appointed and granted tlie lands 
to C. for a term of years in trust for 
the grantee : Held, that *this case 
came within the exception of the act. 
Jlolsey V. Halts, Burt. 7 T. R. 194 

2 An annuity, granted by one who w^is 
mortgagor in fee in j)osstssioii of lands 
on which it was secured, of greater 
annual value than tlic interest of the 
mortgage, and tlie annuity is within 
the exception of s. 8. of the Annuity 
Act, as a grant of an annuity by one 
who wTis seised in fee simple ; and 
therefore no memorial of it need be 
inrolled : the seisin in fee then ex- 
cepted, extending by parity of reason- 
ing, to equitable as \vell as legal es- 
tates. A?uhurst V, Skynner. 

12 E. R. 263 
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APPRENTICE. 


1 The statute 20 O, 2. c. 19. s. 4. ena- 

bling: two magistrates, upon applica- 
tion or complaint made upon oath by 
any master against such apprentice 
as is desc ribed in the act, touching 
any misdeameanor in such service, to 
hear and determine the same, and to 
commit or discharge the apprentice, 
extends to a complaint in writing pre- 
ferred by the master, and verified by 
the oath of another person. Finlej/ v. 
Jotvle, 12 E. R. 248 

2 And this statute is not repealed by 
stat. 6 G. 3. c. 25. s. 1., empowering 
the justice to oblige an apprentice ab- 
senting himself from his master^s ser- 
vice, to serve out, after the expiration 
of the apprenticeship, such time of 
absence, or to make satisfaction for it ; 
and in default of such satisfaction, to 
commit the apprentice : for the re- 
medy given to the master by the lat- 
ter statute, is cumulative to the pu- 
nishment inflicted on the apprentice 
by the former for his oflence. Groy 
V. Cookson and Clayton. 16 E. R. 13 
N. B. The stat. 5 Eliz. as to appren- 
tices setting up trades , is repealed by 
54 G. 3. t 96. 

S The stat. 5 Eliz. c. 4., avoiding all in- 
dentures of apprenticeship other than 
for 7 years, is to be construed as ren- 
dering indentures made for a less time 
voidable only, and not void. 16 E.R. 1 3 

4 But such indenture cannot be avoided 

by the mere act of an apprentice ab- 
senting himself from In's master's ser- 
vice, which is an oflence under the 
statute 20 G. 2. c. 19. id. ibid. 

5 And generally, it seems that no act can 
be relied on as such avoidance, in an 
action of trespass against the convict- 
ing magistrates, except it appears on 
the face of the conviction. id. ib. 

6 So, a refusal of the apprentice to re- 

turn into the service of his master, 
when urged to it by the magistrates 
themselves in the course of the in- 
quiry, upon the complaint of the mas- 
ter, ori a prior absenting himself by 
the apprentice from the service; is 
not available in support of such action 
against the conviction. ib. 

7 But where the master had agreed by 
indorsement (unstamped), on the in- 
denting to cancel it, provided the 


apprentice made no engagement or en- 
tered into any person's service in the 
town of N. it was held that the ap- 
prentice setting up a trade for him- 
self in N. was a^breach of the condi- 
tion, which entitled the master to re- 
call him back into his service. Gray 
V. Cookson. 16 E. R. 13 

8 ^ucBrc. Whether a person, not having 
served as apprentice to the trade of a 
miller, who embarked his capital in a 
mill, which he superintends, and de- 
rives the profits of it, through th« 
agency of a foreman statutably quali- 
fied, lo wdiom he gave directions as to 
the order in which the corn of the se- 
veral customers should be ground, 
but no otherwise interfered in the ma- 
nagement, and never engaged in the 
manual exercise of the trade ; be li- 
able to the penalty given by the stat. 
5 Eliz. c. 4. s, 31 ? Keen v. Dormay. 

15 E. R. 161 

9 Exercising a trade for seven years 
without molestation, exempts from the 
penalty of the Act. Wallen v. Moulton, 
in 1759, before all the judges. 

ibid. 1 65 in notd, 

10 2uaire. Whether a master who ex- 
ercises a trade not within the statute 5 
Eliz. c. 4. can legally take an appren- 
tice ? Guy V. Felton. 4 Taunt. 876 

11 A contract under seal, and stamped, 
lo serve another for three years, at. so 
much per week, the master agreeing 
to learn the other a trade, and the lat- 
ter agreeing, if he lost any time to the 
prejudice of his master, to abate so 
much per day, constitutes an appren- 
ticeship. Rex V. Rainhani ( Inhab.J 

1 E. R. 531 

And see tit. Stamps. 

12 ^uccre. whether an apprentice by the 

custom of London is compellable to 
serve after tweritj^-one ? Ex-parie 
Eden. 2 M. & S. 226 

13 No action can be maintained for har- 

bouring an apprentice as such, if the 
master to whom he was bound was 
then not an housekeeper, and of the 
age of twenty-four years. Guy v. Fel- 
ton. 4 Taunt. 876 

14 Sluccre. Whether in an action by a 
master for harbouring his apprentice, 
it is necessary for him to prove that 
he has made oath that the premiuria 
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mentioned in the indentures is the 
whole premium he has received ? Guy 
V. Felton. 4 Taunt. 876 

15 The master of an apprentice who has 

been seduce 1 f om his service to work 
for another, may wave the tort, and 
bring indebitatus assumpsit for work 
and laboui done hy his apprentice, 
against th p^^rson who employed him. 
Lightly Clouston, 1 Taunt. 112 

16 Tho captain of a ship of war, detain- 
ing an apprentice who had been im- 
pressed, after notice by such appren- 
tice, is liaide in an action hy the mas- 
ter for wagesf*. : ihe crvice of the ap- 
prentice. Fades V. Vandeput. 

5 K. R. 89. 

17 An apprentice, who a- ihe age of 17, 
was bound by indenture (which stated 
her to be 14) for seven years, is en- 
titled to be discharged at 21, being 
brongi » up by habeas corpus. Ex- 
pone M. A. Davis. 5 T. R. 715 

18 rhe Court refused to discharge 
an apprentice who had bound him- 
self at 18 to serve till 25, and wlio 
after attaining 21 had been committed 
to the house of correction for a mis- 
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demeanor against his master; it ap- 
pearing by the return that he was 
committed in execution upon a regu- 
lar conviction ; upon which conviction 
nothing appeared of the olTjection 
arising from the age of the appren- 
tice. Ex-parte Gill. 7 E. R. 376 

19 But the Court said, that such appren- 
tice, having made such objection to 
the validity of the indentures before 
the convicting magistrates who disre- 
garded it, has a remedy against them. 

id. ibid. 

20 If an apprentice be impressed into 

the -sea service, the master cannot sue 
out a habeas corpus to bring him up 
to be discharged, though the appren- 
tice may: B»it the Lord Chief Jus- 
tice may issue a w^arrant to bring him 
up, on the application either of the 
master or of the apprentice. Rex v. 
Edwards. 7 T. R. 745 

21 And the master has also his remedy 
by action if his apprentice be impro- 
perly taken from him. 

7 T. R. 745. 5 E. R. 39 
And see Habeas Corpus, Impressment. 


ARREST. 


I. FOR WHAT cause OF AC TION ALLOWED. 

II. \M10 AKE PRIVILEGED FROM. 

III. ILl .EGA I. ON SUNDAY. 

IV. RE-AIinr.ST, WHEN ALLOWED. 

V. OFFICERS, DUTY ON WARRANT. 

VI. FEES OF. 


I. FOR WHAT CAUSE OF ACTION ALLOWED. 

1 None shall be held to special bail in 
action of trover or detinue, without a 
judge’s order. Reg. Gen. K. B. & C .P.’ 
HU. 48 G. 3. 9 E. R. 325. 1 Taunt. 203 

2 A defendant may be held to special 
bail in an action on a judgment for 
10/. for damages end costs; though 
the original debt alone were under 
10/. Lewis V, Pottle^ 4 T. R. 570 

3 The Court of C. P. will not permit a de- 
fendant to be holden to bail in an action 
founded on the prothonotary’s alloca- 
tur for costs. Fry v. Malcolm. 

4 Taunt. 705 

4 Two tradesmen agree to deal with 
each other by way of barter ; if the 
•»e refuses to state the account, the 

3 


other may arrest liim for the whole 
value of the goods wliich he has fur* 
nished to the party refu.^iing. Ger- 
main v. Burrows. 5 Taunt, 259 

II. WHO ARE PRIVILEGED FROM. 

1 The king’s servants are privileged 
from arrest ; and if taken in execution, 
the Court w'ili discharge th^m on mo- 
tion. Bartlett v. Hebbes, 5 T. R. 68G 

2 A menial servant of his majesty is not 
liable to arrest, although he publicly 
carries on trade, and the debt was con- 
tracted in the course of his trade. 

King V. Forster. 2 Taunt. 167 

3 One who had been appointed consul- 
general from the Porte, but w^ho had 
been dismissed from ids situation se- 
veral months, and another person ap- 
pointed to succeed him, is not privileged 
from arrest : though at the time of his 
arrest he had not received any official 
notification of his dismissal, and con- 
tinued in fact to exercise his office till 
after his arrest. Marshall v. Critico. 

9 E. R. 447 1 Taunt. 106 
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4 Hu. Whether a consul is privileged 
from an arrest? Clarke v. Critico. 

1 Taunt. 106 

5 A secretary of a foreign minister is 

privileged from arrest, though his 
name be not registered at the office of 
the Secretary of State. Hopkins v. 
De Roeheck. 3 T. R. 79 

6 All persons who have a relation to a 
cause which calls for their attendance 
in Court, whether they are compelled 
to attend by process or not, are enti- 
tled to privilege from arrest, eundo et 
redtundo, provided they come bond 
fide. Meekins v. Smith. 1 H. B. 636 

7 In which description hail is included. 

1 H. B. 636 

8 And barristers upon the circuit. ib. 

9 So also a plaintift who was attending 

the sittings in expectation of his cause 
being tried, is privileged from arrest 
while wailing in the vicinity of the 
Court before the day of trial. C/^^7- 
derston v. Barrett. 11 E. R. 439 

10 Bail attending lo justify are entitled 
to protection from arrest on me.sv/e pro- 
cess. Rinimerw Green. 1 M. S. 638 

11 A defendant in a cause, attending an 
arbitrator to lie examined as a witness 
under a rule of Court, is jnivileged 
fi’om arrest, eundo. inorandoy ct re- 
deundo. Spence v. Stciearty Bart. 

3 E. K. 89 

12 The Court refused to discharge a 
person in custody by jirocess of the 
Sherjll*\s Court, in a cause afterwards 
removed into this Court, because he 
was arrested while attending commis- 
sioners of bankrupt to prove a debt. 
Kinder v. Williams. 4 T. R. 377 

13 The clause in the Mutiny Act, j. 63. 
which exempts soldiers from arrest in 
cases where the demand is under 20/. 
is confined to civil actions. 

2 T. R. 274 ; 5 T. R. 156 

14 \ volunteer drill-serjeanl sworn and 
receiving constant pay, as described by 
44 G. 3. c. 54. 5. 20, 21 . is not privi- 
leged from arrest for a debt under 20/. 
Rickman v. Studwick. 8 E. R. 105 

15 The acceptor of a bill, which be- 
comes due and is paid by him after 
the bankruptcy of the drawer, cannot 
arrest 4he drawer within the time al- 
lowed him by stat. 5 G. 2. c. 30. s. 5. 
for attending the commissioners lo be 
examined. Darby v. Baughan. 

5 T. R. 209 

16 If ^ bankrupt surrender within 42 
days after notice^ &c. the commission- 


ers may, by their own authority, after- 
wards enlarge the time for taking hi.s 
examination, during which enlarged 
time he is privileged from arrest. 
Davies v. Trotter. 8 T. R. 475 

17 A bankrupt attending upon notice 
for that purpo.se, a meeting of the com- 
missioners to declare a dividend of his 
estate, is protect^ from arrest at the 
suit of a creditor during such atten- 
dance, although several years after his 
last examination. Ardhtg v. Flower. 

‘ 8 T. R. 534 

18 The Court will not discharge a de- 

fendant out of custody on filing com- 
mon bail, on the ground that he has 
become insane since the arrest. Ker- 
not v. Nonnan. 2 T. R. 390 

19 Nor even on the ground that he was 
insane at the time of the arrest. 

Nutt v, Fcrney. * 4 T. R. 121 

20 And the Court of C. P. thought 
they could not, and accordingly re- 
fused to do it, though a commission of 
lunacy had issut'd against him previous 
to the arrest. Steel v. Alan. 

2 B. & P. 362 

21 Neither will the Court discharge the 
hall on the ground of the dei'endant’s 
having become a lunatic since the 
commencement of the action. Ibbot- 
sonw Lord Galivay. 6 R. 133 
And see tit. Bail. 

22 An arre.st within tlu' king s palace, 
by an officer of tin Palace Court, of a 
person not of tlie liouschold, against 
whom a writ has issued out of that 
Court, is good, thougii no leave to 
make the arrest has been obtained 
IVoiii the Board of Green Cloth ; and 
no indictment will lie against the offi- 
cer.s making it. Rex v. Stobhs. 

3 T. R. 735 

23 If a person having committed a fe- 
lony in a foreign country comes into 
England y he may be arrested here, and 
conveyed and given up to the magis- 
trates of the country against the law's 
of which the oRence was committed. 
Per Heath J. Mure v. Kaye. 4 Taunt .43 

For the privileges of a 7narried woman 
from arrest, see iii. Baron Feme. 

III. ILLEGAL, ON SUNDAY. 

I A. was arrested at the suit of B. and 
discharged, the sheriff not knowing 
that there was also a detainer in his 
office at the suit of C. : on the Sunday 
following he was arrested at C.’s suit, 
and discharged by the Court, by vir- 
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tue of stat. 29 Car, 2. c. 7. s. 6. The 
arrest on the Sunday beiii" considered 
as an orig^inal taking, and not as a re- 
taking after an escape. Atkinson v. 
Jameson. 5 T. R. 25 

2 One who was convicted of a penalty 
under the Lottery Act, cannot be ap- 
prehended on a Sunday for nonpay- 
ment of the forfeitiire, it not being 
a constructive breach of the peace; 
though the defendant might have been 
indicted in a criminal manner on the 
Act, in which case he might have been 
arrested on a Sunday. Rex v. Myers. 

1 T. R. 265 

3 A rule nisi for an attachment for non- 
j)ayment of money pursuant to the 
master^s allocatur cannot be served on 
a Sunday. M^lleham v. Smith. 

8 T. R. 86 

4 Where a writ is returnable on a Sun- 
dayy it must be executed at latest on 
the Saturday : and where a defendant 
in such case was arrested on the Mon- 
day morning, and detained till the 
writ was renewed, the arrest was held 
to be illegal. Loverldu;e v. Plaistow. 

2 II. B. 29 

IV. RE-AimEST, WHEN ALLOWED. 

1 In general, a defendant cannot he held 

to liail twice for the same cause; but 
if he he discharged out of custody the 
first time for some act for which the 
plaintiff is not answeralilc, e. g. an al- 
teration in the warrant to arrest by 
the sheriff’s ofbeer, without the plain- 
tiff’s knowh'dge, in such case the de- 
fendant may be again held to bail for 
the same cause of action. Housin v. 
Barrow. G T. R. 21 8 

2 Secus, if for default of the plaintifFiu 
not declaring in time, and the second 
writ be for the same cause of action in ^ 
substance; though the first aflidavit 
to hold to bail were adapted to a de- 
mand in trover for goods, and the se- 
cond for money had and received, 
upon a supposition that the goods had 
been sold by the defendant for the 
plaintiflT, and the in^mey received to 
his use. Imlay v. Ellefsen. 

3 E. R. 309 

3 A defendant, who has been arrested in 
a foreign (country, may be arrested 
here again for the same cause of ac- 
tion. Maule v. Murray, 7 T. R. 470 

4 Defendant, having given a bond con- 
ditioned for the payment of a sum of 
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money, if a sentence of a Vice-Admi- 
ralty Court should be affirmed on ap- 
peal, and the appeal having been dis- 
missed fof*want of prosecution, defen- 
dant was arrested and holden to bail; 
the appeal being restored upon peti- 
tion, the action was suspended and the 
bail discharged ; but being again dis- 
missed, a new action on the bond was 
commenced, and the defendant was 
again arrested and holden to bail. 
From this second arrest the defendant 
applied to be discharged ; but the 
Court of C. P. rejected the applica- 
tion. IVoodmeston v. Scott. 1 N. R. 13 

5 A. having been arrested at the suit of 
B.y gave him a draft for part of the 
demand, and agreed to settle the re- 
mainder in a few days ; the draft was 
dishonoured : on which B, again ar- 
rested him on the same affidavit; and 
it was held regular. Puckford v, 
Maxiuell. 6 T. R. 52 

G Plaintiff having recovered judgment 
and levied part under a fi.fa.y arrest- 
ed the defendant for the residue in an 
action on the judgment, he not hav- 
ing been arrested in the original ac- 
tion ; and the Court of C. .P. refused 
to discharge him. Hesse v. Steven^ 
son. 1 N. R, 133 

7 Where a cause, iu which the defen- 
dant lias been holden to bail, is refer- 
red to arbitration, and the arbitrator 
awards to the plaintiff a sum exceed- 
ing 10/. the defendant may be liolden 
to bail again in an action upon the 
award. Collins \. Powell. 2T. R. 756 

8 A defendant arrested, held to hail, 
and rendered, and afterwards super- 
seded for want of being charged in 
execution, cannot be held to bail again 
upon bills of exchange given by him 
before he was rendered, as a collateral 
security for the damages and costs re- 
covered against him in the former ac- 
tion, and upon agreement for a stay 
of execution, till default made in pay- 
ment of the bills. Daniel v. Dodd. 

8 E. R. 334 

9 The defendant having been holden to 
bail, but afterwards discharged on a 
common appearance, on account of 
the plaintiff having declared cfti a dif- 
ferent cause of action from that men- 
tioned in the writ and affidavit, the 
Court of C. P. held that he might be 
holden to bail again, in an action on 
the judgment. De-la-Cour v. Read, 

3 H. B. 2m 
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10 If a defendant, beine^ arrested upon 
process in K. B. give a warrant of at- 
torney to confess judgment, and be 
afterwards bolden to bail in C. P. in 
an action upon that judgment, that 
Court will discharge him upon acoiii- 
mon appearance. SalkcUi v. Lands. 

L> li. & P. 416 

11 An attacluiicnt for non-payment of 

money to A., having issued against B., 
and the process being in the hands of 
an officer who had not been able to 
ser\'e B, therewith, B. was met by A, 
in the street, and carried by violence 
to the chambers of C , who was A.*s 
attorne}', and tlierc detained, while the 
original process was sent for and 
served upon him ; the officer also was 
sent for, (hut not by A.), and on R.’s 
leaving the chambers of C. he was ar- 
rested: the Court of C. P. held this ar- 
rest illegal, and discharged B. Birch 
V. Prodger, 1 N. K. 135 

V. OFl'lCERS, DUTY ON WARRANT. 

1 In an action against a member of 
parliament, for a breach of privilege, 
the speaker may issue his warrant i > 
the proper officer, under which, if 
the party refuse to open his door and 
admit the officer, after demand made 
and notification of his business, the 
officer may break into the house, as he 
may in all cases of executing process 
of conteiiipt issued by courts of jus- 
tice Biirdett, Bart. v. Abbott. 

14 E. R. 154 

2 The officer, charged with making such 

arrest, may, i fhe find it necessary to 
tile execution of his warrant, and to 
prevent personal danger to liimself 
and his ordinary assistants, from a 
mob assembled in extraordinary num- 
Ixirs, and with a shew of force to over- 
awe the civil power, call in the assist- 
ance of the military. Burdett v. Col- 
vian. 14 E. R. 188 

3 Awarrantof the Chief Justice of K. B. 
to arrest a party, to the end that 
be may become bound, &c. to appear 
at the next session of Oyer and Ter- 
miner, means the next session 
after the arrest, and not after the date 
of the warrant : Therefore, the officer 
executing it, may justify an arrest even 
after the lapse of several sessions sub- 
sequ€;nt to the date of the warrant: 
It is not ikjcessary to renew such war- 


rant every sesision if not executed be- 
fore. Mayhew v. Parker, 

8T. R. no 

4 An officer, to wdiom a warrant is in- 

tended to be directed, cannot arrest 
the party before he has the warrant : 
If he do, the Court will discharge the 
defendant out of custody. Hall v. 
Roche, ^ 8 T. R. 187 

5 Whether the officer be not bound to 
produce the warrant to the party ar- 
rested if it be demanded ? id. 188 

6 Tlie bail-bond was ordered to be de- 
livered up to be cancelled, because tbc 
defendant was arrested before the offi- 
cer had any warrant, and before the 
writ was delivered to the sheriff. 

Hall V. Roche. id. 187 

7 If the sheriff make a warrant to four, 
jointly and not severally, and one make 
the arrest, the Court will not interfere 
to discharge the defendant on motion. 
A warrant to four jointly and not se- 
verally, clearly will not authorize an 
arrest by one. Boyd v. Durand. 

2 Taunt. 161 

8 The sheriff' having directed a warrant 
to A. and all his other officers to ar- 
rest B., A, afterwards inserted the 
name of C . ; Held, that the warrant 
was illegal, and the arrest by C. con- 
sequently void. Housin v. Burroio. 

6 T. R. \22 

N. B. For the duty of sheriffs on ar- 
rest, see tit, Sherff. 

VI. OFFICERS, FEES OF. 

1 Justices in sessions have no authority' 
to fix the bailiff 's fees for arrests in 
civil suits; nor will the Court allow 
more than the usual fee of one gui- 
nea, though a larger sum has been 
in fact paid under the sanction of a 
table of fees settled by the sessions, 
and acted upon in practice for many 
years. Boldero v. Mosse. 3 T. R. 4 1 7 

2 In an action on 32 G. 2. c. 28. against 

a sheriff's officer, for taking a larger 
fee iqion an arrest than is allowed by 
law, the plaintiff must prove the sum 
allowed by law, the stat. 23 H. 6. c. 9. 
not being the rul^;andthe Court of C.P. 
will not set jiside a nonsuit grounded 
on the want of such evidence, in order 
to enable the plaintiff to recover the 
excess under the money counts, since 
he might have obtained redress by a 
summary application. Martin v. 
Rladc. 2N.R.5.9 

3 A sheriff's officer is not liable to the 
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penalties of 33 G, 3. c. 38. s, 1. for 
carrying a person taken in execu- 
tion to prison within twenty-four 


hours*; that clause only relating to 
persons arrested on mesne process. 
Evans Atkins. 4 T. R. 555 


ARTICLES OF 


1 Onf% against whotn articles of the 
peace are exhibited, is not entitled to 
read affidavits in his behalf, to contra- 
dict the facts sworn to against him in 
such articles, and prevent his giving 
security. Rex v. Doherty. 

13 E. R. 171 

3 Where a person exhibits articles of 
the peace, and swears that her life is 
in danger, the truth of the facts can- 
not be controverted. Lord Fane*s 
case. 13 E. R. 171, notd. 

3 There ought to be a reasonai)ie foun- 

dation on the face of tuc articles, to 
induce a fear of personal danger, be- 
fore tlie Court will require sureties of 
the f)eace. id. 173 

4 A wife may sue a supplicavit in 

chancery against her husband, and to 
find sureties not to beat or evil intreat 
her, altler qiuun causa re^iminis et 
casti^ationis. id. ibid. 

The facts stated in the articles are to 


THE PEACE. 


be considered as true till the contrary 
appears upon a proper prosecution. 

13 E. R. 173 

6 Where there are articles of separation 

between the husband and wife, if the 
husband afterwards confirm her, she 
may have a habeas corpus, and be set 
at liberty. id. 173 

7 Upon articles of the peace being ex- 
hibited, the Court may require bail 
for such a length of time as they shall 
think necessary for the preservation of 
the peace, and are not confined to a 

■ twelvemonth. Rex v. Bowes. 

1 T. R. 696 

8 Where the Court had at first required 

bail for fourteen years, they after- 
wards Icssenr.l the time to two years 
oil its appearing to them that an in- 
formation was depending against the 
defendant on the same account, which 
must necessarily be determincu within 
that time. id. ibid. 


ASSUMPSIT. 


J. CONSIDERATION, 

(a) Sufficient. 

(b) Iliegal. 

II. INDEBITATUS, FOR WORK AND LA- 
BOUR. 

III. WHERE MAINTAINA- 

BLE IN RESPECT OF SPECIAL CON- 
TRACT. 

IV. FOR MONEY PAID. 

(a) On express and implied pro^ 
vases, 

[h) In consideration of services 
and works. 

V. FOR MONEY HAD AND 

RECEIVED. 

(«) To try the right to an Office. 

{b) — recover money paid by 
mistake. 

(c) on 

failure of consideration. 


{d) To recover money paid on 
an Illegal Contract. 

(e) 

der Legal Process. 

{f) To recover money obtained by 
Fraud. 

(*) from 

Trustees and third Persons. 

VI. PLEADINGS, 

VII. EVIDENCE. 


(a) Consideration, sufficient. 

1 A moral obligation, is a good conside- 
ration for a promise to pay. Lee v. 
Muggeridge. 5 IVunt. 46 

3 A breach of trust, may be the ground 
of an assumpsit. Smith v. Jameson. 

5 T. R. 603 

3 A. having proposed to sell goods to 
B., gave him a certain time at his 
request to determine whether he 
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would buy them or not; B. within the 
time determined to btiy them, and 
gave notice thereof \o A. ; yet A. was 
not liable in an action fof not deliver- 
ing them : for B. not being bound by 
the original contract, there was no 
consideration to bind A, Cooke v. 
Oxley. S T. H. 653 

4 A master is not liable upon an implied 

assumpsit to pay for medical attend- 
ance on a servant who has met willi 
an accident in his service. Wennal v. 
Adney. 3 B. & P. 247 

5 N. B. And see a learned note hy the re- 

porters respecting the validity of an 
express promise founded on merely a 
moral obligation. id. 249 

6 The law w'ill not raise an implied pro- 

mise in the parish where a ])auper is 
settled, to reimburse the money laid 
cut by another parish in which ho 
happened to be, in providing neces- 
sary medical assistance for him. At- 
kins V. Banwell. 2 E. K. 505 

7 An agreement between {)arties to a 

suit in Chancery binding themseives, 
their executors, and administrators, 
made an order of that Court, and acted 
upon therein as such, may be the ground 
of an assumpsit at law. Sinilh v. 
Whatley . 2 B. P. 482 

8 The defendant promised to pay the 
plaintiff 5/. if he could provide a te- 
nant for certain premises, and get him 
350/. for his lease. 'Phe plaintiff pro- 
cured one S., willi whom the defend- 
ant entered into an agreement, and 
received 50/. as a de])osit; -S\, nut 
completing his engagement, tlie de- 
fendant consented to release liiin, but 
retained the 50/ ; Held, that this was 
a substantial performance of the con- 
dition on the* part of the plaintifl^ and 
that he was therefore entitled to' re- 
cover the 51. llorford v. Wilson. 

^ 1 Taunt. 12 

9 The defendant, on occasion of there 
being a great run upon a banking- 
house, went to the bank and told the 
holders of notes issued by the bank, 
who were waiting for payment, that 
he had come to a resolution to support 
the bank with 30,000/., at winch the 
holders then present were satisfied, and 
said they would take no more money 
than was necessary', and would keep 
the rest of their notes till they got 
again into currency ; and afterwards 
the defendant signed the following 
written paper, I do hereby autho- 


rize G. B. to assure the inhabitants of 
Pembroke and its vicinity, that I do 
hereby undertake to be accountable 
for the payment of the notes issued by 
the Milford Bank, as far as the sum 
of 30,000/. w ill extend to pay 
Held, that the bank liaving afterwards 
stopped payment, the defendant was 
not liable upon ^his undertaking to an 
action by an individual holder, who 
had taken the notes after notice of 
such undertaking, but before the stop- 
page. Phillips v. Bateman, 

16 E. R. 356 

10 The law^ will not raise an assumpsit 

upon a judgment obtained by default 
in one of the colonies, aLraiiist a party% 
who, upon the face of the proceedings, 
appeared only to have been summoned 
by nailing up a co[)y of the declara- 
tion at the court-house door in the co- 
lony; it not appearing that be had 
ever been present in the colony’’, or 
subject to the jurisdiction of the co 
lonial court, allbougb by a law of tlie 
colony, if the dtriendant be absent 
from the island, such a mode of sum- 
moning shall be a good service ; for 
such .absence must be intended of one 
wlio once had been present and snl)- 
ject to the jurisdiction. Buchanan 
V. Buckcr. 9 E. R. 192 

1 1 A captain of a troop, is not liable for 
subsistence I’urihshed to the men du- 
ring the time of his absence, and 
while another officer is in the actual 
conirnand of* the troop, by whom the 
orders for subsistence aia^ issued, and 
the subsistence money is received from 
government, though such captain was 
still entitled to a profit upon the sum 
issued on that account, and the troo]) 
still continued under his military 
orders. Myrtle v. Beaver. 1 E. R. lo5 

12 Tlie captain of a troop, for which 
forage is furnished, by the orders of a 
clerk appointed by such captain, is 
not liable for such ibrage, though pre- 
sent with the troop at the lime ; it not 
ajipcaring that he had received any 
money for this purpose from the pay- 
master, to wligm it is issued by go- 
vernment, and upon whom the cap- 
tain is entitled to draw for a certain 
sum regulated by the returns of the 
preceding month. Rice v. Chute. 

1 E. R. 579 
Seciis if he had in effect received 
the money. Bice v. Everitt. 

1 E. R. 583 
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13 If a bankrupt, after obtaining his 
rertifieale, ])romise to pay a prior 
debt when he is able, in a general inde- 
bitatus assumpsit brought on that pron 
rnise, the Court of C. P. (dissent, 
Loughborough C. J.) held, that the 
plaintiff' must prove the ability of the 
defendant to pay, at the time of the 
action brought on the subsequent pro- 
mise. Besfordv, Saunders, 2 H. B. 116 

(b) Illegal. 

1 Where the plaintiff) a druggist, after 
the 43 G. 3. c. 38., but before the 
,51 G, 3. c, 87., sold and delivered 
drugs to the defendant, a brewer, 
knowing that they ivere to he used in the 
brewery : Held, that he could not re- 
cover the price of them in an action 
of assumpsit. Langton v. Hughes. 

1 M. & S. 593 

2 A promise made by a friend of the 
bankrupt, when he was on his last 
examination, that in consideration 
that the assignees and commissioners 
would forbear to examine him toucli- 
ing certain sums which he was 
charged with having received, and not 
accounted for, he would pay such 
sums as the bankrupt had received 
and not accounted for, is void, as 
being against the policy of the bank- 
rupt laws. Nerot v. Wallace (in. error). 

3 T. R. 17 

3 Qna:re. If the creditors had con- 

sented to the agreement made by the 
assignees, whether that would have 
varied the case ? id. 33 

4 The vendor of goods abroad, having 
packed them up by order of the 
buyer ai a particular manner for 
smuggling them into this country, 
and knowing at the time that they 
were to be smuggled, cannot recover 
the value of them against the buyer, 
although he was not concerned in tin* 
risk of importing the goods into this 
country. Waymcll v. Reed. 5 T. R. 599 

And see Biggs v. Lawrence. 3 T. R. 451 
Clugas V. Peneluna. 4 T. R. 466 

5 The statute 17 G. 6. c. 43., which re- 
quires bricks for sale to be of certain 
dimensions, and gives a penalty for 
the breach of that regulation, being 
passed to protect the buyer against 
the fraud of the seller, if bricks 
be sold and delivered under the statu- 
table size, unknown to the buyer, the 
seller cannot recover the value of 
them. Law y. Hodgson, 11 E, R, 300 


6 An agreement, to pay a per centage 
upon the day on which any money 
should be received by the defendant, 
through •^he means of the plaintiff”* 
information, does not entitle the plain* 
tiff to the stipulated reward upon the 
transfer of slock, in consequence of 
such information ; although he might 
aftei'wards receive the dividend* 
thereon. Jones v. Brindley. 1 E. R. I 

7 N. B. The Court animadverted upon 

the immorality of such bargains ; and 
imperfect evidence having been given 
of the receipt of dividends due at the 
time of the transfer, ref used to suffer 
that evidence to be supplied by affi- 
davit. id. 3 

N. B I'or underwriting policies contrary 
to stat. 6 G. 1. c. IS. i’. 12. see tit. In- 
sura five, I, (b). 

II. FOR WORK AND LABOUR. 

1 A request to a tradesman to shew the 
defendant’s house, and the defendant 
wouhl make him a handsome present, 
is evidence of a contract to pay a rea- 
sonable compensation for the work 
and labour bestowed in that service. 
Jewry v. Busk. 5 Taunt. 303 

3 Plaintiff* was employed to wash clothes 
for defemrant who was a prostitute, 
knowing her to be such: the Court 
of C. P. held that the use to whicli the 
clothes might be applied could not bar 
the plaintiff of an action for work and 
labour.- Lloyd Johnson. .1 B.& P.340 

3 Indebitatus assumpsit lies to recover del 

credere commissions for guaranteeing 
sums insured upon policies ; such 
commissions being due upon entering 
into the contract of guarantee. Car- 
uthers v. Graham. 14 E. R. 578 

4 If a builder undertakes a vwrk of spe- 
cified dimensions and materials, and 
deviates from the specification, he 
cannot recover upon a quantum vale- 
bant, for the work, labour, and ma- 
terials. Kills V. Hainlen. 3 Taunt. 53 

5 A lessor contracted to pay his tenant 
at a valuation for certain erections 
pursuant to a plan to be agreed on, 
provided they were completed in two 
months: no plan was agreed on, and 
after the condition broken, ihe lessor 
encouraged tlie lessee to proceed with 
the work : Held, that the lessee might 
rccoveras for work and labour on an im- 
plied promise arising out of so many of 
the facts as w ere applicable to the new 
agreement. Burn \. iMillcr. 4 Taimt.745 
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6 Where the pkintifT declares upon a 
quantum meruit for work and labour 
done^ and materials found, it is com- 
petent to the defendant, even without 
notice to the plaintiff, to prove that 
the work done was not worth so much 
as the plaintiff claims : And if it 
appear that the plaintiff had been 
paid on account as much as the work 
was w'orth, he cannot recover : And 
so it seems, that the defendant may be 
let into such a defence where the con- 
tract was for the work to be done at 
a certain price; at least if he give the 
plaintiff previous notice of such de- 
fence, that lie may be prepared to 
meet it : And, if the work done be 
wholly inadequate to answer the pur- 
pose for which it was undertaken to be 
performed, it appears that the defend- 
ant may be let into such defence even 
without notice. Basteji v. Butter, 

7 E. 11. 479 

III. INDEBITATUS, WHERE MAINTAINA- 
BLE IN UESFI'CT OF SPECIAL CON- 
TRACT. 

1 Where an act is to be done by each 
party under a special agreement, and 
the defendant, by his neglect, jire- 
vcnls the plaintiff carrying the con- 
tract into execution, the plaintiff may 
recover back any money he has paid 
under it in an action for money had and 
received. Giles Edwards. 7T. R. I8l 

2 Assumpsit for money had and re- 
ceived, lies when a payment has been 
made on a contract which is put an 
end to. Towers v. Barrett. 1 T. R. 1 33 

3 13nt if it continue open, the plaintiff 

can only recover damages for the 
breach of it ; and then he must state 
(he special contract. id. ibid. 

4 The diflerence between those cases 
where the conti’act is open, and where 
it is not so, is this: if the contract be 
rescinded, as where by the terms of 
it, it is lei’t in the plaintiff’s power to 
rescind it by any act, and he does it ; 
or W'here the defendant afterwards as- 
sents to its being rescinded ; the plain- 
tiff is entitled to recover back bis 
whole money; and then an action 
for mpney had and received will lie; 
but if tlie contract be open, the plain- 

demand is not for the whole 
sum, but for damages arising out of 
it ; and then he must state the special 
contract. 1 T. R. 133 

A^ But a contract cannot be rescinded by 


one party for the default of the other, 
unless both can be put in statu quo, 
as before the contract. Hunt v. Silk. 

5 E. R. 449 

Therefore, where A. agreed in consi- 
deration of 10/., to let a house to B., 
which A. was to repair and execute a 
lease of, within ten days, hut JB. w as to 
have immediate^ possession, and exe- 
cute a counterpart, and pay the rent ; 
B. took possession, and paid the 10/. 
immediately; but A. neglected to 
execute the lease and make the repairs 
beyond the period of the ten days, not- 
withstanding wdiich B. still continued 
in possession : Held, that on account of 
B.^s intermediate possession of the 
])renii#es under the agreement, he 
could not, by quitting the house, for 
the default of A., rescind the contract, 
and recover back the It)/, in an action 
for money had and received, but could 
only declare for a breach of the spe- 
cial contract. 5 E. R. 449 

6 Where a person will not rely on the 
promise winch the law will raise, but 
takes a bond as a security, he cannot 
resort to an action of assumpsit. 
Toussaint v. Martinant. 2 T. R. 100 

Therefore, if a surety bound with his 
principal, for payment of money by 
instalments, take a bond from the 
principal conditioned for payment of 
the amount of the instalments before 
the first of them will become due, and 
before that time the principal becomes 
bankrupt, and obtains his certificate, 
and afterwards the instalment bond is 
discharged by the surety, he cannot 
maintain an action against the princi- 
pal for money paid to his use. 

2 T. R. 100 

7 The assignee of a Scotch bond may 

maintain an action of asswnpsit in 
the Court of K. B. against the obli- 
gor, in his ow n name. Innes v. Dun- 
lop, Bart. 8 T. R. 595 

8 The plaintiffs, having contracted by 
charter-party sealed, to let a ship, 
then in the Thames, to freight to the 
defendants for eight months, io com- 
mence from the iay of her sailing from, 
Gravesend on the voyage then stated ; 
and having covenanted that she should 
sail from the Thames to any British 
port in the English channel, there to 
load such goods as the freighters 
should tender, and sail to the West 
Indies, and bring back a return cargo 
to London ; afterwards agreed by 
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rol with the defendant^;, that the ship, 
instead of loading at some port in the 
Channel, shotild load in the Thames, 
and that the freij^ht should commence 
from her entry outwards at the Custom- 
house : Held, that this subsequent parol 
contract was distinct from, and not 
inconsistent with the contract by 
deed ; liein*:^ anterior to it in point of 
time and execution, and might there- 
fore be enforced by action of assump- 
sit, While V. Parkin. 13 E. R. 578 

9 Upon an indebitatus assumpsit, brought 

for board, schooling, &c. furnished 
for J. W. at the request of the defend- 
ant, the plaintiff is entitled to recover 
for a quarter over the time which J. 
W. staid, on the ground of a quar- 
ter’s notice not having been given, 
that being one of the terms mentioned 
in the particulars of the school. 
Eardlcy v. Price. 2 N. R. S.'iS 

10 An action of assumpsit may be main- 
tained upon an express promise for the 
amount of a balance struck on a part- 
nership account, though there was a 
covenant between the parties to ac- 
count. Moravia \\ Levy. 2 R. 483, w. 

1 1 .d*. agreed with B, to let him land 
rent free, on condition that A. should j 
have a moiety of the crops; while the 
crop was on the ground it was ap- 
praised for both parties: A. declared 
in indehitaltLs assumpsit for a moiety 
of the value of the crop sold to B. 
without .stating the special agreement ; 
and held that he might well do so, as 
the special agreement was executed by 
the appraisement, and the action 
r-rose out of something collateral to it. 
Poultcr V. Killingheck. 1 B. & P. 397 

12 Where an agreement between an out- 
going and an iii-coming tenant was that 
the latter should buy the hay, &c. of 
the former upon the farm, and that 
the former should allow to the latter 
the expense of repairing the gates 
and fences of the farm, and that the 
value of the hay, and of repairs, 
should be settled by third persons : 
Held, that the balance settled, to be 
due to the out-going tenant for his 
hay, &c. after deducting the value of 
the repairs, might be recovered by 
him in a count upon a general m- 
dehitatus assumpsit for goods sold and 
delivered ; having failed upon his 
count on the special agreement, for 
want of including in it that part of the 


agreement which related to the valua- 
tion of the repairs. Leeds v. Burrows. 

13E. R. 1 

1 3 Indebitatfis assumpsit ties for goods, 

which the defendant had by fraud pro- 
cured the plaintiff to sell to an insol- 
vent, and which the defendant had 
gotten into his own possession ; for he 
could not set up the sale, because his 
own fraud had procured it, and the 
mere possession, unaccounted for, 
raises an assumpsit to pay. Hill v. 
Perrott. 3 Taunt. 274 

14 Where goods were sold upon a con- 

tract, that the vendee was to pay for 
them in three months by a bill of two 
months: Held, that the contract was 
for a credit of five months, and there- 
fore that assumpsit for goods sold and 
lelivered could not he brought at the 
end of three months, upon tlie neglect 
of the vendee to give his bill at two 
months ; the remedy being by an ac- 
tion for damages for the Ijreach of the 
contract in not giving the bill. Mu^ssen 
V. Price. 4 B. R. 147 

15 P. in Miller v. Sltawe, where 

Chambre, J. also held, that after the 
time of credit expired, indebitatus as- 
sicmpsit would lie. 4 E. R. 149 

16 If goods be bought, to be paid for by 
a bill at two months, and the vendor 
accordingly draw upon the vendee for 
the value, who refuses to accept; 
semhle, that the vendee cannot be 
sued in an action for goods sold and 
delivered, but upon the special con- 
tract only. Hutton v. Solomonson. 

3 B. & P. 582 

But certainly he cannot be sued in that 
form of action, till after the expiration 
of the two months. id. ihuL 

17 The plaintiff, having declared upon 
an agreement to deliver soil or breeze, 
with a count for money had and re- 
ceived, proved that the defendant 
having agreed to deliver soil, he, the 
plaintiff* paid 21. 5s. for earnest, but 
that the defendant refused to deliver 
the soil ; Held, that he could not re- 
cover damages for the non-delivery on 
the first count, on account of the va- 
riance ; nor the 21. 5s. upon the se- 
cond, because the agreement was still 
in force. Cooke v.Munstone. 1 N.R.351 

18 A. having a horse to sell, agreed to 
let B. have him for 30 guineas, if he 
liked him, and that he should take 
him a month upon trial: B. accord- 
ingly took him, and kept him about a 
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forlnight> and then lold A* he liked 
the horse, but not the price, and A, 
desired him, if he did not like the 
price, to return the horjse ; Id, how- 
ever kept him 10 days more, and then 
returned him, but A. refused to re- 
ceive him, and brought an action on 
the contract for 30 guineas, the price 
of the horse: Held, that he could not 
maintain such action. Ellis v. Mor- 
timer. 1 N. R. 257 

19 Where a plaintiff is precluded from 
recovering upon a promissory note for 
want of a proper stamp, if he can 
give other evidence of the considera- 
tion of his demand, he may recover 
on the common counts. Tyte v. Jones. 

1 E. R. 58, w. 

And see Alves v. Hodgson. 7 T. R. 241 

20 The defendant, in consideration of 

his having procured a man to serve on 
board a ship for a particular voyage, 
received from the plaintiff four gui- 
neas, and afterwards signed a note, by 
which he engaged to pay the plaintiff 
four guineas, if the said man, a sea- 
man, did not proceed in the said ship 
upon the intended voyage ; the man 
was discovered not to be a seaman, 
and the captain of the ship refused 
to receive him on board : Held, that 
the above note did not amount to an 
undertaking on the part of the defend- 
ant, that the man was a seaman, but 
that it was merely a stipulation for his 
personal service: and therefore the sum 
might be recovered in an action for 
money had and received. Leii/ v. 
Haw. 1 Taunt. 65 

21 Assumpsit lies to recover the balance 
of a banker’s account, however volu- 
minous it may be; and the plaintifl* 
in sueh case is not obliged to bring 
account. Tomkins v. Wiltshire. 

1 Marsh. 115 

IV. INDEBITATUS, FOll MONEY PAID. 

(«). On express and implied Promises. 

1 Assumpsit for money paid, laid out, 
and expended, will not lie, when the 
money has been paid against the ex- 
press consent of the party, for whose 
use it is supposed to have been paid : 
Therefore, where two parishes had been 
a long time united, and had had a 
joint sexton, who was paid by both, 
and afterwards one of them claimed 
a right of electing a separate sexton, 
of which they had given notice to the 
other, that other parish cannot main- 


tain an action for money paid, laid 
out, and expended, to the use of the 
first parish for their quota of the sex- 
ton’s salary. Stokes v. Lewis. 

1 T. R. 20 

2 Neither can the right of the sexton be 

tried in such case without his being a 
parly to it. id. ibid. 

3 Neither is the payment of the salary, 
a joint obligation on the two parishes, 
for the sexton in such case cannot 
bring his action against one of the 
parishes for the whole sum. id. ibid. 

4 But it will lie where one is compelled 
to make a payment for which another 
is liable : Thus, where the goods of 
a stranger on the premises of another, 
were distrained by the landlord for 
rent in arrear, and the stranger was 
obliged to pay the rent to redeem 
them : the Court held that the 
stranger might maintain assumpsit 
for money paid to the use of the origi- 
nal lessees, who were bound by their 
covenants to the landlord, although 
some of them, had to the knowledge 
of the plaintifl) before he placed his 
goods on the premises, assigned their 
interest to one of their co-Itssees, who 
was in the exclusive possession at the 
time. Exall v. Partridge. 8 T. R. 308 

5 But it was held, that an under-tenant, 
whose goods M ere distrained and soKl 
by the original landlord for rent due 
from his immediate tenant, could not 
maintain an action for money paid to 
the use of such tenant ; for, on the 
sale under the distress, the money paid 
by the purchaser vested in the land- 
lord in satisfa(;tion of the rent, and 
never was the money of the under- 
tenant. Moore Pyrhe. 11 E. R. 52 

6 If an officer permit a prisoner to go 
at large, on his promise to pay the 
debt to the creditor, in consequence 
of which, the officer is obliged to pay 
the creditor himself, he cannot reco- 
ver hack the money from the debtor on 
an action for money paid to his use ; 
having been guilty" of a breach of 
duty, out of which he cannot derive a 
cause of aclign. Pitcher v. Bailey. 

8 E. R. 171 

7 If two persons jointly engage in a 
stock-jobbing transaction, and incur 
losses, and employ a broker to pay the 
difierences, and one of them repay 
the broker, with the privity and consent 
of the other, the whole sum, he may 
recover a moiety from that other in au 
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nctidn for money paid to his use ; not- 
•withstanding stat. 7 G, 2. c, 8. ; which 
avoids and declares illegal all stock- 
jobbing transactions. Petrie v. Han- 
nay. 3 T. R. 418 

N. B. Tlie principle of this decision is 
questioned in Aubert v. Maze, 

2 B. & P. 371 

And see also Steers v, Laskley, 

6 T. R. 61 

And Brown v. Turner, 7 T. R. 730 

8 But in such a case of an illegal trans - , 
action^ if one partner pay money for 
another, withoxU an express authority 
he cannot recover it back. Webby. 
Brooke. 3 Taunt. 11, 12. 3T.R.418 

9 Where persons engaged in stock-job- 
bing, are also concerned in making 
real transfers of stock, and the balance 
is paid upon the whoile by one for both 
of them, a moiety of the money paid 
on the real transactions may be re- 
covered, even under circumstances in 
which the other part could not. 

id. ibid. 

10 If recover in assumpsit against two 

defendants, and levy the whole damages 
on one, that one may recover a moi- 
ety against the other in an action for 
money paid to his use. Merryweather 
V. mxon. 8 T. R. 186 

11 Secus, if A. recover in tort against 

two. id. ib. 

12 If a carrier, by mistake, delivers to 

B, goods consigned and sold to C., 
and B. appropriates the goods, and 
the carrier on demand, without action, 
pays C. their value, the carrier may 
recover it against B. as money paid to 
H.'s use ; but not as the price of 
goods sold and delivered to B. Brown 
V. Hodgson. 4 Taunt. 189 

13 By stat. 51 G. 3. c. 126., one of two 
candidates for the city of Westminster, 
is only liable to the bailiff’ for a moiety 
of the expense.s of the hustings. 
Morris v. Lord Cochrane. 

1 M. & S. 283 

14 But a person who is nominated and 
elected to serve in parliament for the 
city of Westminster, without being 
present at, or in any way interfering 
himself, or by his agents with the 
election, or holding him.self out, or 
authorizing any one else to hold him 
out as a candidate, but afterwards 
takes his seat in the House of Commons, 
is not chargeable under the above 
statute. Morris v. Burdeit, Bart. 

2 M. & S. 212 


(h) In consideration of Services and 
Works. 

1 Where an advertisement respecting a 

stolen child, promised a reward to the 
person who would give information 
where the child was, so as that he 
might be restored to his parents, and 
the plaintiff communicated to the de- 
fendant her suspicion where the child 
was, in order to put the matter into 
his hands for his benefit, if he chose 
to run the risk, and the child was af- 
terwards restored to its parents by the 
exertions of the defendant acting upon 
the plaintifTs communication : Held, 
that the plaintiff could not recover 
from the defendant, to whom the 
reward had been paid, either the 
whole or any portion of it. Fallick v. 
Barber. 1 M. & S. 108 

2 Where a person performed work for a 

committee, under a resolution en- 
tered into by them, '' that any ser- 
vice to be rendered by him should be 
taken into consideration, and such re- 
muneration be made as should be 
deemed right Held, that an action 
would not lie to recover a recompense 
for such work ; the resolutiori import- 
ing, that the committee were to judge 
whether any remuneration was due. 
Taylor and another, etssignees, BfC, 
V. Brewer. 1 M. & S. 290 

V. INDEBITATUS, FOR MONEY HAD AND 
RECEIVED. 

(a) To try the Right to an Office. 

1 The action for money had and received 

to recover fees, was introduced in lieu 
of an assize. 6 T. R. 681 

2 Therefore, money given to A., and 
claimed by B., as perquisites of office, 
cannot be recovered by B. in an ac- 
tion for money had and received ; un- 

. less such perquisites be known and ac- 
customed fees, such as a legal officer* 
could have recovered from A, Boyter 
v. Dodswortk, 6 T. R. 681 

3 Assumpsit, for money had and received 
does not lie by the nominee of a per- 
petual curacy for the profits thereof, 
till he has had the bishop^s licence. 
Powell v. Milbank. 1 T. R. 399, n. 

4 But it does lie by the nominee* of a 
donative before the bishop’s licence, 
against a person who receives the rent$ 
and profits. Rex v. Bishop of Chester. 

1 T. R. 408 

5 But, where a donative had been twice 
augmented, it should seem the nomi- 

F2 
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nee cannot maintnin such action 
without llie bishop^s lic<ncc. 1 T.R.404 

{h) To recover Money paid by Mistake. 

1 Where a innn has actually paid what 

the law would not have compelled him 
to pay, but what in equity and con- 
science he ou^lit to ])ay, he cannot 
recover it hack again in an action for 
money bad and received. Fize v. 
Dickson. 1 T. R. 286 

2 ]Vt iiMor can he recover back a sum 

].aid for a debt, which would otherwnse 
hav( been barred by the statute ot li- 
mitations, or a debt contracted du- 
ring IVis infancy. id. 287 

3 Tut, where money has been paid under 
a mistake, which there was no ground 
in conscience to claim, the party may 
recrA t r it back again in an action for 
money bad and received to bis use. 

id. ibid. 

4 Money paid by one, with full know- 
h tlge, or the means of such know- 
h lii'e in his hands, of all the circum- 
strmces, cannot he re('overcd back 
again on accouni of such payment 
hav.ng het n irn-ide under an ignorance 
of the law. Biibie v. Lumley. 

2 J.^:. R. 469 

5 S^ntcre. Where such jiayrnent was 
made under an uncertainty of the 
facts ? Cliatfield v. Pax/ 071, cited. 

2 K. h, 471 71 Ota 

And see Lothianwllendason. 3B. &:P. 
520. ' Stevens v. Lynch. 12 M. R. ."^8 

C If a person, with knowledge of thv 
facts, but under a mi^take as to the 
lnw% pays over to another, claiuong it 
as a right, money w hich he was not 
compellable to pay, he cannot, upon 
discovering w hat his legal right was, 
recover it back, there being nothing 
against conscience in the other parties 
retaining it : Therefore, where the 
ca])taiii of a king^s ship, brought home 
in her public treasure upon the public 
service, and treasure of individuals for 
bis own emolument ; he received 
freight for both, and paid over one 
third of it, according to an usage 
* heretofore established in the navy, to 
the admiral under whose command he 
sasled : Discovering, that the law does 
not compel captains to pay to admi- 
rals one third of the freight, the cap- 
tain brought an action lor money had 
and received, to recover it back from 
the admiral’s executrix : Held, that he 
could not recover back the private 


freight, because the whole of that 
transaction was illegal, nor the public 
freight, because he bad paid it wnth 
full knowledge of the facts, although 
in ignorance of the law, and because 
it was not against conscience for the 
extentrix to retain it. Sir Charles 
Brisbane, Knt. v. DacTcs, executrix 
of Adniiral Dacres. 5 Taunt. 143 

(r) 0)7 Failure of Consideration. 

1 The action of assvi/tpsit for money had 
and rectived, is like a hill in equity ; 
and therefore* the party must shew 
that he has conscience and equity of 
his side; so that it lies not against one 
who was knowni to Vie only a surety 
in an annuity bond for the paynu nt 
the annuity, to recover the consideiM- 
tion money after the annuity had been 
set asiile lor want of a memorial, 
though the surety had joined in a re- 
ceipt for tlie money. 

Strut on V. Rastall. 2 T. R. 370 

2 A., supposing himsdf ilic legal re- 
presentative of a lessee for years, sold 
the term, ;md delivered the lease to 
the purchaser, but 'without any a>- 
signment or Ibrmal conveyance, say- 
ing, the praniscs ivcre his, and if 
any thing happened, he ivould see the 
purchaser righted f it was held that 
A. was liable' to ihe }>nreha?er in an 
actiop for money bud and rec< ive(l, 
the rightful administrator of the t( - 
riant for years having (ui ted tla* ])iir- 
chaser by ejei^ment. Cripps v. Readc. 

6 T. R. 6(ej 

Under a limitation in a marriage set- 
tlement, to the husband for life, then 
to the w ife for life, then to the heirs of 
the body of tlie w ilc and their heirs, 
the wdlie took an estate tail. — And 
though it was recited in the deed, that 
the husband's father conveyed in con- 
sideration of the marriage, and “ for 
settling and establishing the lands, 
to the uses thereafter exjiressed;” and 
subsequent uses were added, in the 
deed, the Court would only take 
notice of the legal estate ; and tlic 
husband and wile having levied a line, 
and having agreed to sell the estate to 
a purchaser from whom they had rt - 
ceived a deposit ; the Court held 
that they could make a good title ; 
and therefore were not liable to re- 
pay the deposit-money, in an action for 
money had and received. Aipass v, 
Watkins. 8 T. R. 5l6 
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4 A., by his will devised to B. C. D. and Eliz. c. 5. attach only on the inform- 

E. two parcels of land upon trust, to " er or plaintifi^ or other person su- 

sell and divide the money amon^ his ** ino- out process in the penal action, 

brother's and sister’s children ; B. C. makin*:^ composition/’ See. contrary 

D. and the latter bcini^ one of to the statute ; and not upon the party 
twenty-four persons entitled under the paying’ the composition; and therefore, 

will to a share of the money, were the latter does not stand, in this re- 

proceedino' to sell, when it was agreed spect, in pari delicto, nor is particeps 

by the three first trustees, and the criminis with such compounding m- 

twenty -three other persons entitled to former or plaintiff. Williams y. Hed- 

the money, that E. should bironie Icij. 8 E. R. ;i78 

the purchaser of tlie two j)arcels of And such recovery may be hau, al- 
land, paying dOO/. for one, and 700/. though jE.’s assignees had before re- 
fer tile otiier : A conveyance was ac- covered from jB. the money so received 


<‘ordingly prepared and executed by 
B. and C. only, uyion which E. took 
possession of Uie lands, and paid the 
purchase-money, which was divided 
among the several yiersons entitled 
under the will ; E., being afterwards 

evicted from the smaller parcel, in con- 
' sc(] lienee of a defect in llie title derived 
under the will, brought an action for 
wonc'ij had and received against one 
of the Iwcnty-thrce persons, to reco- 
v( r the sliare ol' the dOO/. received by 
him, at the same time r< fusing to give 
up the parcel of land for which 700/. 
had been paid : Held, tliat the pur- 
cha: e of the two |)arccls formed dis- 
tinct contracts; and that he was en- 
titled to recover. Juluisoa v. Johnson. 

d K & l^ 102 

5 A., having sold certain leaseliold pre- 
mises to B., assigned them by inden- 
ture, containing a proviso that B. 
sboiild not assign over until the whole 
of the purchase- momy should have 
heen paid : The premises, having been 
taken in execution for a debt of B., 
who had not ])aid the ])nrchase-moiiey, 
were sold hy the sherilf to D., w-ho 
paid down a deposit, and agre<’d to 
complete the juirchase on having a 
good title: Held, that the non-payment 
of tlie purchase-mom y by B. was a 
sufficieut olycction to the title, and that 
JJ. might recover back his deposit iu 
an action for money had and received. 
Elliott V. Eduards. 3 B. P, l8l 

(c/) On an illegal^ Contract. 

1 Money paid by A. to B., in order to 
comiiromisc a (jiii tarn action of usury 
brought, by B. agaiii.st A., on the 
ground of an usurious transaction l»e- 
tween the latter and one E., may be 
recovered back in an action by A. for 
money had and received; f or the pru- 
hibilion an ] penalties of the stat. 18 


by him as mom y received to their use ; 
(the money paid by way of composi- 
tion, being at the t me slated to be £.’s 
money); there being no evidence at the 
trial of this cau.se to shew that A, the 
plaintiff was privy to di. it suit. id. ibid. 

2 Where money had lieeu paid for in- 
suring ticket in the lottery, the Court 
of C. P. C dissent. Loughht trough, C. J.) 
held that it rniglit be recover d back 
from tlic olfice-keeper, m an action for 
money had and received. And that 
Court wereofopinion lliaiaeontraci de- 
clared by a statiilc to he illegal, was not 
made good by a sulisequent repeal of 
the statute. Jaques v. Withy. 1 H. P». (>5 

3 An action for money had and received, 
will not lie to recover back from the un- 
der-writer the premium of‘ a re-assur- 
ance (void hy >tat. 19 G.2.c 37.) after 
capture. Aridrce v. Fletcher. 3 T. U.2G(i 

4 Where the plaintiff who was not an 
authorized army agent, negotiated the 
sale and purchase of a eom^m^slon be- 
tween (V. C. and the defendant at a 
price above that allowt.d by his Ma- 
jesty’s regulations, and the defendant, 
who was [lurchasi r of tiie commission, 
after having jiaid a sum exceeding the 
regulation price to G. C., retained 38/., 
the remainder of the ])riee agreed upon, 
with directions from G. C.to pay it ov4r 
to the plaintilf for his agency,' which 
he promised the plaintiflTo do; Held, 
that the plaintiff could not recover 
against the defendant the 38/ as rnu- 
ney had and recrived to his use, for 
he couUi not be in a better situation 
than G. C. and by 48 G. 3.c. In. s. liK>. 
G. C. could not have i\ covered beyond 
the regulation [nice. Davis v Edgar. 

4 Taunt. 03 

5 A person having voluntarily offered to 
pay a sum of money for the use of the 
poor, in order to avoid a prosecution, 
which oflcr was acceded to, and tlic 



70 To recover Money paid, [ASSUMPSIT. V.] on an illegal Contract, 


money accordingly paid the party 
to such use, may countermand the ap- 
plication of the money before it is so 
applied, and recover it back in an ac- 
tion for money had and received. 

Taylor v, Lenday, 9 E. R. 49 

6 The Court of C. P. held, that if A, ac- 
tually receive money of £• to the use 
of C. on an illegal agreement between 
J5. and C,, this money may be recovered 
by C. in an action for money had and 
received ; And it is doubtful how far 
the case is varied though A, be a party 
to the contract. Tenant v. Elliot. 

1 B. & P. 3 
Farmer v. Russel. 1 B. & P. 296 

7 A testator having borrowed money 
on a respondentia contract prohibited 
hy law, his executors, the plaintiffs, re- 
funded the money to the lenders, the 
defendants : Held, that the executors 
could not maintain an action for mo- 
ney had and received to recover back 
this money, notwithstanding the de- 
fendants could not have compelled 
them to pay it. Munt v. Stokes. 

4 T. R. 561 

8 The plaintiffs, a Frenchman and a 

Swiss, carrying on trade at Lisbon un- 
der the name of the defendant, a Por- 
tuguese, shipped a cargo from thence 
to a port of France, which cargo be- 
ing captured by a British cruiser, and 
libelled for condemnation in the Court 
of Admiralty, as French and enemy’s 
property, was ordered to be restored 
to the defendant on bis putting in and 
establishing, with the plaintiff’s privity 
and consent, a claim to it as his 
own property : the Court held that 
the plaintiff were, by thus collud- 
ing with the defendant to withdraw 
from the Admiralty the decision of the 
then question, by establishing a false 
fact, estopped from maintaining an 
action for money had and received 
against the defendant for the proceeds, 
by shewing the true fact, that the pro- 
perty was their own, and that the 
defendant was their agent. Dc Metton 
y.DeMelh. 12 E. R. 234 

9 Where credit was given by insurance- 
brokers, in an account delivered in by 
them to an underwriter for the pre- 
miums of re-assurances, af\er which 
the assured gave notice to the brokers 
not to pay the money over to the un- 
derwriter, and indemnified them for 
'Svi^olding it: Held, that the under- 
writer could not maintain an^ action 


against the brokers to recover such 
premiums as for money had and re- 
ceived by them to his use, the trans- 
action being illegal, and the money 
not having been actually paid, but only 
credit given for it on account. Edgar 
V. Fowler. 3 E. R. 222 

10 A., in consideration of 200 guineas, 
paid by B., gave a bond for the pay- 
ment of an annuity to the latter of 
100 guineas, till the hop duties should 
amount to a certain sum ; before this 
event bad taken place, A. brought an 
action to recover back the 910/. of B . : 
Held, that the action was maintainable. 
Tappenden v. Randall. 2 B & P. 467 

But in such action, l)eing/or money had 
and received, only the net sum with- 
out interest could be recovered. ib, 

11 If a wager be deposited with a stake- 

holder, on the event of a battle to be 
fought by the parties laying the wager, 
and it be not paid over, though the 
battle be fought, either party may re- 
cover from the stakeholder the sum 
deposited by him. Cotton v. Thur^ 
land. 5 T. R. 405 

12 It might perhaps be otherwise if the 

money has been paid over to the win- 
ner. (Per Kenyon, C. J.^ 5 1’. U.409 

13 In a subsequent case, the Court of 
K. B. held that whenever money has 
been paid upon an illegal consider- 
ation, it may be recovered back by 
the party who has improperly paid it ; 
and that therefore, where the plaint ifl' 
had given the defendant 100/. to re- 
ceive 300/. in case of a peace within 
a certain time, he might recover back 
his 100/. though after the event of the 
wager was decided, by which if the 
wager had been legal lie would have 
won his 300/. Lacaussade v. White. 

7 W R. 535 

1 4 A stakeholder, receiving connlry bank- 

notes as money, and paying them over 
wrongfully to the original staker after 
lie liad lost the wager, is answer- 
able to the winner in an action for 
money had and received. Pickard v. 
Bankes. 13 E. R. 20 

15 But, where money deposited on an 

illegal wager had bec.^. paid over to 
the winner hy the consent qf the 
loser ; the Court held that the latter 
could not afterwards maintain an ac- 
tion against the former to recover 
back his deposit. Howson v. Han* 
cock. 8 T. R. 575 

16 A plaintiil^ who by the defendant’s 
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authority lays illegal bets in the de- 
fendant’s name, and losing, pays them 
without a subsequent express direc^ 
tion so to do, cannot recover from the 
defendant the amount of the money 
so paid. Clay tony. Duly. 4 Taunt. 165 

17 Money deposited upon an illegal 
wager, laid on a future event, may be 
recovered back again before the pe- 
riod of time has elapsed, on the expi- 
ration of which the decision of the 
wager depends. Aubert v. Walsh. 

3 Taunt. 277 

18 The plaintifl) having paid a premium 
on an illegal bet, on a future event 
made with the defendant, claimed, 
before the risk was determined, to be 
allowed to prove as a debt under a 
commission of bankrupt which had 
afterwards issued against the defen- 
dant, the amount of the premiums, 
but was refused by the commissioners: 
The commission being afterwards su- 
perseded, the plaintiff*, after the risk 
determined, sued the bankrupt to re- 
cover back the premiums without fur- 
ther notice ; Held, that the claim 
made upon the assignees was sufficient 
notice to the defendant of the plain- 
tiff's intention to rescind the illegal 
contract. Buskv. Walsh. 4 Taunt. 290 

19 A person who deposits in the hands of 

a stakeholder, a sum, as a wager on the 
event of a boxing-match between him- 
self and another, may, after commit- 
ting a breach of the peace by fighting, 
recover back his deposit from the 
stakeholder, having demanded it be- 
fore it was paid over. Smith v. Bick- 
more. 4 Taunt. 474 

(e) Under legal Process. j 

1 Where money has been paid by the 

plaintiff to the defendant under the 
compulsion of legal process, and it is 
afterwards discovered that the money, 
was not due, the plaintiff* cannot re- 
cover it back in au action for money I 
had and received. Marriott v. Hamp- 
ton. 7 T. R. 269 

2 Assumpsit, for money had and received, 
lies against an overseer of the poor, to 
recover money in his hands, which had 
been levied on a conviction which was 
afterwards quashed. Felt ham v. Terry, 
cited in Birch v. Wright. 1 T. R. 387 

3 Assumpsit may be maintained to re- 
cover back money paid upon a com- 
promise, after another action has been 
brought for it by the defendant against 
the plaintiff^ and an interlocutory 


judgment had, and a writ of inquiry 
executed thereon ; it appearing after- 
wards, that there was no real consider* 
ation for l.he first payment, and it 
having been made ultimately under a 
compromise, and not under the com- 
pulsory judgment of a Court. Cohden 
V. Kendrick. 4 T. R. 433 

4 Goods, distrained by the plaintiff were 
delivered by him to the defendant on 
his promising to pay the rent : Held, 
that an action for money had and re- 
ceived would not lie for the value of 
the goods, though the defendant did 
not pay the rent. Leeiy v. Goodson. 

4 T. R. 687 

5 But it was held by the Court of C. P. 

that such an action does lie to recover 
back money which has been obtained 
through fear of process by distress, by 
an excess of authority, although it has 
been paid over to a third person who 
was the proper officer to whom it 
should have been paid, supposing such 
distress had been legally made. Snow^ 
don V. Davis. 1 Taunt. 359 

6 Where goods were taken in execution 

by the sheriff* on a Ji. fa., and whilst 
they remained in his hands unsold, an 
extent came at the king’s* suit tested 
after the entry of the sheriff* under 
the,^. fa., and the sheriff* thereupon 
seized the said goods subject to the 
former seizure, and afterwards sold 
them under a venditioni exponas issued 
upon stick extent, and paid over the 
proceeds of such sale by ofJer of the 
Court of Exchequer : Held, that ;^.t all 
events, without determining whether 
the king’s extent was, under the cir- 
cumstances, entitled to priority, the 
fdaintiff could not maintain money 
had and received against tjie sheriff 
for the proceeds of such sale. Thurs» 
ion V. Mills. 16 E. R. 268 

7 If two opposite parties require a wit- 
ness to attend, and he receives pay- 
ment from both of them, although 
the payment made by the successful 
party is afterwards repaid him by the 
loser in the taxed costs, the los6r can- 
not recover back the amount from the 
witness in an action for money had 
and received. Crompton v. Hutton. 

3 Tatint. 230 

(/) Obtained by Fraud. 

I In an action for money had and re- 
ceived, if the defendant shews a deed 
of assignment of the money to him- 
self, and a receipt for the consider- 
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ation money indorsed, it is a ‘good dis-* 
charge, though no money passed at 
the time, and 'though there are preg- 
nant evidences of suspicion that the 
consideration is falsely recited, and 
that the money never was paid. Roivn- 
tree v. Jacob, 2 Taunt. 141 

2 A., having a navy bill, wliich purports 
to be for 1,800/., pays it to B. for that 
sum ; £. passes it to C., who presents 
it at the Navy Office for payment, 
when, it appearing that it was origi- 
nally drawn for 800/. only, and that 
the sum had been fraudulently altered 
to 1,800/., the Navy Office detained 
the bill, issuing a fresh one for 800/., 
C. demands ‘and receives of B. the re- 
maining 1000/. : Held, that B. is en- 
titled to recover the 1000/. from /I. 
though all the parties were equally ig- 
norant of the fraud. Jones v. Hyde. 

1 Marsh. 157 

3 So, though the full apparent amount of 

the bill should have been paid by the 
office, on presentment. Bruce v. 
Bruce, 1 Marsh. 105 

4 A bill of exchange with a forged ac- 
ceptance, purporting to be payable at 
the house of A. and Co., bankers, in 
London; with whom the suj>poscd ac- 
ceptor keeps cash, is indorsed to B. 
for a valuable consideration ; B. in- 
dorses it to his agent in London, who 
presents it on the 2od of April at the 
house of A, and Co., for payment: 

A, and Co. pay it, and send it on the 
30th of April to the supposed accept- 
or who disavows it : A, and Co. imme- 
diately give notice of the forgery to 

B. and demand payment, which B, 
refuses: All parlies are ignorant of 
the fraud; Held, that A, and Co. by 
paying the bill, without ascertaining 
that the acceptance was genuine, were 
precluded from recovering the amount 
from B. in an action for money had 
and received. Smith v. Mercer, 

1 Marsh. 453 

(g) From Trustees and third Persons, 

1 Where money in litigation between 
two parties, has by mutual consent been 
paid over to a person in trust for the 
party entitled, it ran only be sued for 
and recovered, by the party entitled 
to it, from the trustee, and not from 
the original party who was indebted, 
though he agreed to wave all objec- 
tions^to form. Ker v. Osborne, 

9 E. R. 378 


3 A, deposits goods with B, for sale, 
and then assigns his properly to trus- 
tees for his creditors ; the trustees at 
JB.’s request, pay the duties on the 
goods, which when sold, do not pro- 
duce sufficient to repay them ; Held, 
that the trustees are entitled to reco- 
ver the money advanced by them, to- ^ 
gether with the proceeds of the goods ; 
though had before the assignment, 
agreed that they should go in liquida- 
tion of a claim which B, had upon 
him. Livesey v. Willis, 1 Marsh. 130 

3 The creditors of a bankrupt entered 

into a deed of composition to receive 
8a*. in the pound in full discharge of 
their debts, and agreed to release 
every thing beyond that to the bank- 
rupt, and join in a petition to the 
chancellor to superseile tht? commis- 
sion ; one of the creditors having two 
distinct debts due from the bankrupt, 
for one of which he held bills for the 
full amount, received his dividend of 
8s. ill the pound on both debts, and 
then recovered the full value of some 
of the bills : Held, that the banknij)t 
was entitled to recover the money so 
obtained on the bill in an action I'or 
money bad and received. Stock v. 
Mawsori. 1 11. ^ P. 38G 

4 A., being indebted to B, for brokerage, 
and B, indebted to C, for money lent, 
B, gives an order to A, to pay C. the 
sum due from A. to B. as a security, 
on which C, lends B. a farther sum j 
and the order is accepted by A, ; on 
the refusal of A, to comply w ith the 
order, C, may maintain an action 
against A. for money had and re- 
ceived. Israel v. Douglas, 

1 H. Ik 239 

N.B. [Sec Taylor V, Higgins. 3 K. li. 1G9 
in which the Court of K. B, is said to 
have disapproved of this decision.) 

5 A., being indebted to B. in 700/. ap- 
plied to C. to lend him that sum, who 
agreed so to do, provided A. would 
allow him to deduct therefrom 80/. 
due from B. to himself upon stock- 
jobbing transactions ; accordingly C, 
advanced 020/. and A. gave him a pro- 
missory note for 700/. ; A. then paid 
over to B. the 620/. who gave him a 
discharge for the whole 7001. ; the 
promissory note for 700/. given by A. 
being paid when due, B. brought an 
action against C. to recover 80/. as 
money had and received by C. to his 
use : Held, th-at B. could not main- 
tain th^ action, but that it must be 
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brought by if by any one. Scholej/ 
V. Daniel. 3 B. & P. 540 

6 Where the holder of a Bill of Ex- 
change, who held it in trust for plain- 
tifi; sued the drawer, and pending that 
suit, became bankrupt, and his assig- 
nees afterwards brought an action 
against the drawer in the bankrupt’s 
name; in which action, the sheriff hav- 
ing been guilty of an escape on mesne 
proce ss, the assignees recovered against 
the shcrjfl’ in an action for the escape, 
damages to the amount of the bill : 
Held, that the plaintiff might main- 
tain money had and received against 
the assignees for the damages so re- 
co^ered, allowing to them the costs 
and exjienses. Dissentiente Lord £/- 
lenborovgh, C. J. Randoll v. Bell. 

1 M.&S. 714 
Ki lly, residing abroad, having remitted 
bills on England to defendants, 
his blinkers, in London, wiih direc- 
tion^ :ii the lc tl« i - inclosing such bills, 
to pay the 'v: .luoni in certain specified 
proport iUiis ii: the plaintiff and other 
creditors of Kelly, who would pro- 
duce their letters of advice from him 
on the subject ; and desiring the 
amount paid to each person to be put 
on the back of their respective bills ; 
and that every bill paid off shoiiid be 
cancelled ; and the plainti(f having 
before the liills became due, given - 
tice to the delendaiits that he had l e- 
ceived a letter from Kelly ordering 
jiayment of his debt out of tliat re- 
mittance, and having offered them an 
indemnity if they would hand over 
':neof the bills to him; but the defen- 
dants refused to indorse the bill away, 
or io act upon the letter ; adniitting, 
however, that they had received the 
directions to apply the money : and in 
fact the defendants did afterwards re- 
ceive the money on the bills when’ 
due : Held, that they did not by the 
mere act of receiving the bills, and 
afterwards the produce of them, with 
such directions, and without any as- 
sent on their pari to the purposes of 
the letter, and stilLmore against their 
express dissent, bind themselves to 
the plaintifl so to apply the money in 
discharge of his debt due to him from 
Kelly ; and consequently that the 
plairitifl^ (between whom and the de- 
fendant there was no privity of con- 
tract express or implied, but on the 
contrary it was repudiated,) could 


not maintain an action against the de- 
fendants as fur money had and re- 
ceived by them to his use: But that 
the property in the bills and their 
produce still continued in the remit- 
ter. Williams v. Everett. 14 K R. 582 

8 But money paid into a banking-house 
for the purpose of taking up a parti- 
cular bill, which was lying there for 
payment; though the banker’s clerk 
said at the time, that he could not give 
up the bill till he had seen his '‘mas- 
ter ; was held to be money had 
and received to the use of the then 
owner and holder of the bill, and 
could not be applied by the bankers 
to the general account of the accep- 
tor who paid in the money. De Her- 
nalesv. Fuller. 14 E. K. 590, notd 

9 A., with a view to accommodate B., 

lent him a bill drawn by himself upon, 
and accepted by C., who had effects 
of A. in Ins hands ; B. indorsed it to 
D. who indorsed it over ; the day be- 
fore the bill became due, B. paid the 
amount to A., who on hearing that C. 
had failed, gave B. a check for the 
amount of the bill, and sent him with 
it to D. to enable him to pay the bill 
when due; lour days after that time, 
A. learning that payment had not been 
demanded, desired D. not to pay the 
bill, as no notice of non-payment had 
been given by the holder, and offered 
to indemnify him; notwithstanding 
this, D: afterwards paid the bill : 
Held, that he paid it in Ins own 
wrong ; and that A. was entilied to 
recover back from him the nioney he 
had so sent to him, in an action for 
money had and received. IVhiifidd 
v. iSavage. 3 B. & P. 277 

VI. PLEADINGS. 

1 In assumpsit, it is sufticient if the dt • 
claration shews so much of the tei^iis- 
beiieficial to the plaintiff in a contract, 
as comprehends the point for the de- 
fendant’s failure m winch the plaiii- 
tifl’sues. Cotterellv. Cuf. 4 Taunt. 285 

2 It is not necessary in declaring in «*- 

surnpsit on an agreement, to set forth 
the whole of it, if the part omitted do 
not qualify that which is stat^id. Tem- 
pest V. Rawlijig. 13 E. R. 630 

3 A count in a declaration, stating that 
the plaintiff retained the defendant, 
who was a carpenter, to repair a 
house before a given day; that the 

defendant accepted the retainer, but 
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did not perform the work within the said sum, Ac. After verdict for plain- 
time, per quod the walls of the plain- tiff* the Court refused to arrest the 

tiff’s house were damaged, cannot be judgment, on the ground of the decla- 

supported ; for no duty r&sulted from ration not stating to whom the for- 

his situation as a carpenter, and it was bearance was given. Marshall v. Birk- 

not stated that he was to receive any enshaw, 1 N, R. 172 

consideration, or that he entered upon 7 Indebitatus assumpsit forboard,schoo1- 
Elseev,Gafward. 5T.R. 143 ing, clothes, &c. with a count on a 

4 Declaration, that in consideration quantum meruit for the same, and 

that the plaintiff had taken the defen- also a count, stating that in consider- 

dant’s goods on board his ship to be tion that the plaintiff* had taken J. W. 

carried to A,, the defendant promised as a scholar into an academy kept by 

to pay the money due for freight and him, and that he had left it without 

carriage of the same on the delivery of having given due notice, the defen- 

the bill of lading ; that the bill of dant promised to pay so much as the 

lading was delivered, by reason plaintiff reasonably deserved to have : 

whereof the defendant became liable Held, that under these counts the 

to pay a large sum, to wit, 20/. for plaintiff was entitled to recover for a 

freight and carriage of the said goods:” quarter over the time which J. W, 

Held bad on demurrer, because it did stayed, on the ground of a quarter’s 

not appear that any thing became due notice not having been given, that 

for freight on the delivery of the bill being one of the terms upon which he 

of lading. Blakey v. Dixon, 2 B. & P.321 was taken. Eardley v. Price, 2 N . R. 333 

Su. Whether, in alleging the promise to 8 By a Navigation Act, it was enacted, 

pay in the above case, the plaintiff that on a certain day the first general 

should not have stated the specific meeting of the proprietors should be 

sum, or have said, so much as should held, at which the company should 

be reasonably due ? ib, execute deeds under their common 

5 Where the plaintiff declared that A., seal for each distinct share, ivhich 

since deceased, was indebted to him deeds should respectively vest a certain 

so much, and that after his death, in share in each proprietor the plain- 

consideration of the premises, and that tiff* declared in assumpsit against the 

he, at the instance of the defendant, defendant, for not completing a con- 

would forbear and give day of pay- tract for the purchase of some sliares, 

wien^ for the debt, (not stating to whom and averred that on a day prior to the 

he was to forbear), the defendant pro- first general meeting '' he was lawfully 

mised, &c. : Held, on demurrer, to be entitled to so many shares Held, 

no consideration for the promise ; for that this was a material averment, and 

a promise can only be sustained on a the ground of a nonsuit, as it could 

consideration of benefit to the defen- not be proved ; though there was 

dant, or of detriment to the plaintiff; another clause in the Act, by which 

and unless there were some person, certain persons by name (of whom 

whom *the plaintiff could have sued the plaintiff* was one) were made a cor- 

for his debt, his forbearance was no poration for the purposes of the Act : 

detriment to him. Jones v. Ashbum- and the money subscribed was to be 

%ham et Ur, 4 E. R. 455 divided into so many equal shares, 

6 Declaration stated, that plaintiff’ at the which were thereby vested in the per- 

request of E, B, and M, B, sold and son so subscribing, &c. Latham v. 

delivered to them goods of a certain Barber, 6 T. R. 67 

value, and that in consideration thereof, 9 If A, and B. agree to exchange horses, 
and also in consideration that the and B, give a sum of money to A. to 

plaintiff; at the request of the defen- bind the bargain. A, may maintain an 

dant, would forbear and give day of action against for not delivering his 

payment of the said sum of money : horse, without alleging any delivery of, 

defendant by a certain note or memo- or offer to deliver his own tf> B, ; for 

randum in writing signed by him, un- the payment of earnest money vests 

dertook to pay him the money, and the property of the plaintiff ’s horse in 

then alleged, that plaintiff relying B, Bach v. Owen. 5 T. R. 409 
on the promise of defendant, did for- 10 But in such an action A, must allege 

^ bear and give day of payment of the a demand on B» for bis horse } stating 
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that B. did not deliver, though often re- 
questedso to do,\s not siifficient.5T.R.409 

11 In an action, for not delivering corn 
at S. pursuant to an agreement, where- 
by the defendant, in consideration that 
the plaintiff had bought of him a cer- 
tain quantity at a fixed price, under- 
took to deliver it to the plaintifl* at S. 
within one month from the time of 
the sale, the plaintiff must aver a rea- 
diness to pay the price, or what is 
equivalent thereto. Morion v. Lamb. 

7 T. R. 125 

12 In such a case, the delivery of the 

corn, and the payment of the price 
were concurrent acts to be done at 
the same time ; and each must aver 
performance, or a readiness to perform 
his part, before he can maintain an ac- 
tion against the other. id. ibid. 

13 Upon breach of a contract for the 
purchase of 100 bags of wheat, 40 or 
50 of which were to be delivered on 
one market day, and the remainder on 
the next market day, the plaintiff can- 
not declare as upon an absolute con- 
tract for the delivery of the 40 bags 
on the first day, &c. though forty bags 
were then in fact delivered : but the 
contract must be stated in the alter- 
native, according to the original terms 
of it. Penny v. Porter, 2 £. R. 2 

The same where the contract was to de- 
liver goods within 14 days, or as soon 
as a certain vessel arrived. Shiphufn 
V. Saunders, ( cited) 2 E. R. 4 notd 

14 In an action, for the non-delivery of 

malt, which the defendant had under- 
taken to deliver on request at a cer- 
tain price, it is sufficient for the plain- 
tiff in his declaration to aver such re- 
quest, and that he was ready and wil- 
ling to receive the malt, and to pay 
for it according to the terms of the 
sale, but that the defendant refused to 
deliver it, without averring an actual 
tender of the price. Raivson v. John- 
son. 1 E. R. 203 

15 If agree to buy of B., and B. to 
sell to A., goods at a certain price, to 
be delivered between such a day and 
such a day, and B.* fail to deliver the 
goods within the time, it is sufficient 

A., in declaring on the contract, to 
aver, that he was during all the time, 
and still is, ready and willing to re- 
ceive and pay for the goods ; without 
making any allegation of an actual 
tender and refusal. Waterhouse v. 
Skinner, 2 B. & P. 447 


16 Where, in consideration of the pur- 

chase of hay by the plaintiff of the 
defendant, the latter promised to de- 
liver to afid sufier the plaintiff to take 
it away as he wanted it, when request- 
ed, an allegation that the defendant, 
after suffering the plaintiff to take 
away a part, sold and disposed of the 
residue to other persoOvS supersedes 
the necessity of alleging a request to 
deliver the residue. Bowdell v. Par- 
sons. 10 E. R. 359 

17 In declaring upon a contract, not 

under seal, consisting of several dis- 
tinct parts and collateral provisions, it 
is sufficient to state so much of it as 
contains the entire consideration for 
the act, and the entire act or duty 
which is to be done (including the 
time, manner, and other circumstances 
of its performance,) in virtue of such 
consideration, the breach of which act 
or duty is complained of; but such part 
of the contract, which respects only 
the liquidation of damages, afler a 
right to them has accrued by a breach 
of the contract, is not necessary to be 
set forth in the declaration, but is only 
matter of evidence, to be given to the 
jury in reduction of damages: There- 
fore, assumpsit may be maintained in 
the common form of declaring against, 
a carrier for the loss of goods, which 
were of above 5/. value, and were not 
in fact paid for accordingly, although 
it were part of the contract proved by 
general notice fixed up in the carrier’s 
office, and presumed to be known and 
assented to by the plaintiff that the 
carrier would not be accountable for 
more than 51. for goods, unless entered 
as such and paid for accordingly. 
Clarke v. Gray. 6*E. H. 564 

18 A count stated, that whereas hereto- 
fore, &c. the plaintiff had agreed to 
purchase, and the defendants to |ell 
and deliver to them at a certain rate or 
price per pound, to he paid in a man- 
ner then stipulated between them, 40 
bags of wool, to be delivered by the 
defendants to the plaintiffs at a time, 
which btfore the making of the promise 
of the drfendunts after mentioned had 
elapsed, but which wool had iiot been 
delivered ; and thereupon, in consider- 
ation of the premises, and also in con- 
sideration, that the plaintifis would 
still receive and pay for the said wool, 
at the rate or price and in the manner 
last iforesaid, on the delivery of it 

,0 
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within a reasonable time : the defen^ 
dants promised the plaintiffs to deliver 
the said wool accordin;y^ly within such 
reasonable time as aforesaid : and then 
alleged, that thougli the plaintiffs, for 
a reasonable time after the defendants’ 
promise, were ready and willing to 
receive and pay for the wool at the 
rate and price ami in manner Inst afore- 
said, yet the defendants would not de- 
liver, &c; Held, that this was too ge- 
neral, and bad upon special demurrer, 
inasmuch as no price and manner of 
payment were mentioned, which was 
referred to in, and incorporated with, 
and made part of the consideration 
of the new promise declared on ; and 
without such price being stated, no 
measure was given to the jury, for es- 
timating the damage to the plaintiffs 
by the non-delivery of the goods. An- 
drews V. Whitehead, 13 E. R. 102 

19 Declaration stated, that H, S, being 
possessed of land, on w hich hops were 
growing, agreed to sell to F. W. all 
the hops then growing on the said land 
at 10/. per cwt. to he paid by F, IF. 
to H. *9.. to be delivered in pockets by 
the said H, S, to F, W. at Whitstahle, 
in Kent; that in consideration that 
F. W, undertook to accept and pay 

. for the hops, H. S. promised to deli- 
ver them at the place and manner 
aforesaid, in a reasonable time next 
after they should be picked and ga- 
thered; that the hops were picked 
and gathered, and amounted to 2 cwt, 
and although a reasonable time for tie- j 
livery had elapsed, and although said 
F. W. was during that time and after- 
wards ready and w illing to accept and 
pay for the hops at the rate and in 
manner '&c. yet H. S. had not deli- 
vered them: The Court of C. P. held, 
that it was not necessary, for the plain- 
tiff* to aver any request or motive to 
deliver at any particular time, or any 
tender of the price, it appearing that 
the first act was to be done by the 
vendor. Bristow v. Waddington in 
error. 2N.R. 355 

20 Adeclaration, stated that in consider- 
ation that the plaintiff had sold to the 
defendant a certain horse of the plain- 
tiff, at and for a certain quantity of 
certain oil, to be delivered within a 
certain time, which had elapsed before 
the cornmenceineiit of the suit, the 
defendant promised to deliver the 
said oil accordingly : Held, well 


enough after verdict. Ward \. 
Harris, 2 B. & P. 2G5 

2 1 The first count of a declaration 

in assumpsit, .stating an agreement 
between two persons, omitted tlie 
mutual promises: On motion in ar- 
rest ol judgineiit, held that the agret t- 
ment imported a promise. Mountford 
V. Horton. 2 N. R. 62 

22 Defeiidnnt agreed to pay to plaintiff 
within two months 1,500/. and in 
consideration thereof, plaintiff agreed 
to deliver up all steurities in his pos- 
session, under which he claimed any 
debt against the estate of J, W., de- 
ceased, to execute a general release of 
all claims on the estate of J. IV, for 
matters between plaint iff and J. W. to 
the day of his decease, and between 
the trustees and representative of*/. W. 
to the date of the agreement, except 
600/. and interest due on a l^ond given 
by J. IF, which defendant agrijcd to 
pay to the person entitled thereto. In 
assumpsit, stating mutual ))romises to 
perform the agreement, plaintiff aver- 
red that he was ready and willing to 
deliver up all securities under which 
he claimed any debt against the es- 
tate of J. IF. deceasi fl, and to execute 
a general release of* all claims on the 
estate of J. IV. i’ur matters lielvveen 
the ])laiiitiff and J. JV. deceased, to 
the day of his decease, and assigned 
for breach non-payinenl of the 1500/. 
and 600/. or either ol* them : Held, 
that the release described in the decla- 
ration, was not co-exteii.sive with that 
agreed to he given, and that this de- 
fect could not be cured by a verdict: 
But, as in this case it appeared that the 
payment of the money w'as intended 
to precede the release, therefore the 
averment was not held ntcessary, and 
the declaration well enough. Smith v. 
Woodhouse, in error, 2 N. K. 233 

23 A contract l*or the purchase of a cer- 
tain parcel of hemp, the exact amount 
of which, not being known at the time, 
was described in t he contract as about 
eight tons, may be declared on Jis a 
contract for eight tons, the certain 
quantity, wliicli it was afterwards 
proved to be, wliieh quantity was laid 
under a videlicet, Gladstone v. Neale. 

13E. R.41() 

24 In an action of assumpsit against a 
wharfinger, to whom goods were 
sent to be shipped, for neglecting to 
take out a suilerance, for want, oi 
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which the goods were seized, it is not 
necessary to aver or prove that the 
goods were condemned by a sentence in 
rem. Baker v. IJscoe. 7 T. R. 171 

In such a case it is sufficient to aver, that 
for w'ant of such sufTerance the said 
goods were seized as forfeited, w here- 
hy the same became W’holly lost to the 
plaintiff;*' and proof of a seizure in fact 
by the officer, for a just cause of for- 
feiture will sustain the declaration. 

id. ibid. 

25 having recovered judgment against 

B., and a fi.fa. being delivered to the 
sherift' in consideiation that A. at the 
special instance and retjuest of C. had 
requested the sheriff not to execute the 
zvrit, C. promised to pay A. the debt 
and costs, together with the sheriff’s 
poundage, bailiff’s fees, and other 
charges : On a judgment by default, 
and error brought, the promise was 
holden to be binding on C., though it 
was not averred that the sheriff' did in 
fact desist from the execution, nor 
wdiat the amount of the poundage, &:c. 
was, nor that the defendant had notice 
of said amount. Pullen v. Stoker (in 
Cam.SeacJ 2 ll f512 

26 In (issunipsit, by the vendor against 
the vendee of land, for not accepting it 
and juiying the purchase-money, the 
plaintiff' avernd that lie- w^as seised in 
fee of tile land, and that the defendant 
agreed to purchase it on having a good 
title, and that his title to the land xvas 
made good, perfect, and satisfactory to 
the defendant, and that he, the plain- 
tiff^ liad been always ready and. ivilling, 
and offered to convey the lands to the 
defendant, hut that the defendant did 
not pay the purchase-money ; and, on 
demurrer held that such general alle- 
gation of title in the plaintiff) and that 
liis title w^as made good and satisfac^ 
tory to the defendant, and that the 
plaintiff' was ready and willing, and of- 
fered to convey to the defendant, w ere 
tantamount to perforinanee of the 
agreement on his part, so as to entitle 
hi m to recover for a breach of the deft ii- 
dant’s part, iti not paying thep\irchase- 
money. Martins. Smith. 6 K. R. 555 

27 Ry the conditions of the sale of a 
copyhold estate, it was stipulated that 
the purchaser should pay dow n a de- 
posit, and sign an agreement for the 
payment of the residue of the pur- 
chase-money at a certain time, on fiav- 
'•ng a good title, and tliat he should 


have a proper surrender, on payment 
of that residue : In an action brought 
by the seller, for the non-performance 
of the conditions on the part of the 
purchaser, it was held by the Court of 
C. P. to be insufficient to state, that 
the seller had been always ready and 
willing, and frequently offered to make 
a good title to the said estate, and to 
make a proper surrender on payment 
of the purchase-money : The declara- 
tion ought to have averred that the 
seller actually made a good title and 
surrendered the estate to the purchaser, 
or a Under and refusal; and also to 
have shew n what title the seller had. 
Phillips v. Fielding. 2 H. B. 123 
(But see 1 H. B. 270 : 6 E. R. 555.) 

VII. EVIDENCE. 

1 In an action for not delivering goods 
according to agreement, after demand 
made, it is not necessary to adduce 
evidence in sup|)ort of the averment, 
that the pUiintilf was ready and w il- 
ling to accept and pay for the goods. 
IVilks v. Atkinson. 1 Marsh. 412 

2 An averment, that the plaintiff was 

ready and w illing to transfer, and re- 
quested the deft ndant to accept stock, 
which he refused, can only be satis- 
fied by shew'ing an actual tender and 
refusal, or that the plaintiff waited at 
the Bank on the day when it was un- 
derstood that the transfer was to he 
made, until the close of -the transfer- 
hooks, which was the latest time when 
it could he made. Bordenave v. Gre- 
gory. 5 E. R. 107 

3 An averment, that stock was to he 

transferred on request, is not proved l)y 
evidence that it was to be transferred 
on a certain day. Bordenave v. Bart- 
lett. ' 5E. R. IJl 

4 An admission by a defendant, that so 
much was agreed to he paid to«thc 
plaintiff’ for the sale of standing trees, 
made after the trees had been felled 
and taken away by the defendant, will 
support a count upon an account 
staled, though not for goods sold and de- 
livered. Knowles v. Michel. 1 3 E. R.249 

5 In an action against a tenant, upon 
promises, that he would •occupy a 
farm in a good and hushandlike man- 
ner according to the custom of the coin- 
try ; an allegation, that he had treated 
the estate contrary to good husbandry 
and the custom of the couuhy, is proved 
by shew'ing that he had treated it 
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contrary to the prevalent course of good 
husbandry in that neighbourhood; as 
by tilling half his farm at once, wlien 
no other farmer tilled more than a 
third; though many tilled only a 


fourth : And it is not necessary to 
shew any precise definite custom or 
usage in respect to the quantity tilled. 
Legh V. Hewctt. 4 E. R. 154 


attachment. 


I. FOR NON-PAYMENT OF COSTS. 

II. C ONTEMPT. 

III. INTEnnOCATORlES ON. 


L ron NON-PAYMENT OF COSTS. 

1 No rule for an attachment (either in 

K. B. or C. P.) shall be al^lute in 
the first instance, except for non-pay- 
ment of costs on an allocatur. Chaunt 
V. Smart. 1 B. & P. 477 

2 The ten days after a demand of costs 
under a recognizance, taken by virtue 
of stat. 5 W. M.c. 11. s. 2, 3. must 
elapse, before an attachment can l>e 
granted against the party refusing to 
pay them. Rex v. Ireland. 3 T. R. 51 2 

3 Though the plaintiff discontinue on 
the common rule on payment of costs, 
he is not liable to an attachment for 
non-payment. Stokes v. Woodeson. 

7 T. R. 6 

4 Where plaintiff* sued as a pauper, and 

defendant put off the trial on under- 
taking to pay the costs of the day, an 
attachment was granted by the Court 
of C. P. for non-payment. Rice v. 
Brown. 1 B. & P. 39 

5 If a defendant in a penal action, obtain 
a rule to stay proceedings on paying a 
sum agreed upon between him and 
the plaintiff) it is an undertaking by 
him to p£iy that sum, and for the non- 
payment of it the Court will grant an 
attachment. King q. t. v. Clifton. 

, 5 T. R. 257 

II. CONTEMPT. 

1 If a plaintiff having sued out a fieri \ 
facias, the defendant pays the plain- 
tiff^s attorney the debt and costs, { 
without the writ being delivered to i 
the sheriff, it is no contempt of the | 
Court t;o attach the same money in the 
hands of the plaintiff’s attorney, for a 
debt due from the plaintiff to the de- 
fendant : But quare. Whether the debt 
is such, whereon an attachment can 
be supported ? Gwinnes v. Brown, j 
4 Taunt. 472 1 


2 Where a mandamus has been granted 

j for the election of a mayor, under stat. 

' 1 1 6^. 1 . c. 4. 5. 2. ; and a rule made 

that public notice should be affixed in 
the mai'ket-place, which has been done 
accordingly, the Court will grant an 
attachment for disobeying the tnanda- 
mus, against a member of the corpo- 
ration who was served with a copy of 
the rule, notwithstanding, neither the 
original mandamus or rule was shewn 
to him ; for the public notice directed 
by the Act, is primd facie sufficient. 
Rex v. Edyvean. 3 T. R. 352 

3 Tliough the application for the attach- 
ment would be well answered, if the 
party could shew that he had no no- 
tice of the mandamus. 3 T. R, 352 

4 Where a rule had been granted for a 
quo warranto information against A» 
as mayor of B., on the relation of 
some of the corporators, and another 
rule in that cause for inspecting all 
the corporation books, papers, &c. di- 
rected to the town-clerk, an inspection 
of such only as related to the election 
and office of mayor was held a suffici- 
ent compliance with the latter rule, so 
as to protect the town-clerk, acting 
honCi fide, from an attachment as for a 
contempt of the Court. Rex v. Babh^ 

3 T. R. 579 

5 The Court of C. P. will compel a plain- 
tiff to produce deeds by attachment. 
Bateman v. Phillips. 4 Taunt. 157 

N. B For attachment against Sheriffs, 
see tit. Shei'ff. 

See also Award — Attorney — Witness. 

III. INTERROGATORIES ON. 

1 When a defendant is brought up on 

an attachment for a rescue, it is the 
practice of the Court to put interroga- 
tories to him, though he do not deny 
the charge in the affidavits, unless the 
prosecutor wave putting them. Rex 
V. Horsley. 5 T. R. 362 

2 When an attachment issues in order 
to compel a person to answer upon in- 
terrogatories, the name of the cause 
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must be inserted in the list of peremp- 
tory motions for the next term. Reg. 
Gen. H. 34 G. S. 5 T. R. 547 

3 Interrogatories to be exhibited to a 


person/ against whom an attachment 
has been ordered, must be signed by 
counsel. Reg. Gen. M. 34 G. 3. 

5 T. R. 474 


ATTORNEY. 


1. Q17AMFICATI0NS OF ADMISSION. 

IJ. CKRTIFICATE. 

III. PRIVILEGE AND DISABILITY OF. 

IV. SUMMARY JURISDICTION OF THE 

COURT OVER. 

V. PROCEEDINGS IN ACTIONS BY AND 
AGAINST. 

VI. TAXATION AND PAYMENT OF BILLS 
OF COSTS. 

VII. LIEN FOR COSTS. 


I. QUALIFICATIONS OF ADMISSION. 

1 No attorney, employed as a writer or 

clerk by any other attorney, shall du- 
ring such employment, take or have 
any clerk under articles ; and no sei*- 
vice to such attorney shall lie deemed 
good. No person articled to an attor- 
ney shall serve the agent of such at- 
torney under such articles longer 
than one year of his clerking : and 
such service beyond that time shall 
not be good. Any })crson applying 
to be admitted an attorney of K. B. 
who has not been admitted an attorney 
or solicitor of any other Court, shall 
for one full term, previous to applica- 
tion to be admitted, cause his name 
and place of abode, and the name and 
place of abode of the attorney to whom 
he was articled, to be affixed in legible 
characters on the outside of the Court 
of K. B., where public notices are 
usually affixed, and in a conspicuous 
place in the chambers of each of the 
Judges of the Court, and in the King's 
Bench Office: otherwise he cannot be 
admitted an attorney. Reg. Gen. T. 
31 G. 3. 4 T. R. 379 

2 This rule extends to services perform- 

ed before, as well as* after Michaelmas 
Term. M. 32 G. 3. 4T. R. 492 

3 The stat. 2 G. 2. c. 24. requiring, (as a 
previous qualification to being admit- 
ted as an attorney), that the party shall 
continue in the service of the attorney 
to whom he was articled for five years, 
is not complied with by the clerk serv- 
ing part of the time with another at- 


torney with his master's consent, and 
the rest of the time with his master. 
Ex‘parte Hill. 7 T. R. 456 

4 No person can be admitted an attor- 

ney, unless one full term previous to 
the term in which he applies to be 
admitted, he enter in a book at each of 
the Judge's chambers his name and 
place of abode, and also the name 
and place of abode of the attorney to 
whom he has been articled. Reg. Gen. 
T. 33G.3. 5T.R. 368 

5 Every person admitted an attorney of 

C. P. (not being an attorney of K. B. 
or a solicitor in Chancery, or in the 
Exchequer), must, before he is sworn, 
file with the secondary his articles of 
clerkship, with the affidavit of the ex- 
ecution thereof, and of due service 
under the same, and that the notices 
have been given, required by the rule 
31 G. 3. 1 B. & P. 90 

II. CERTIFICATE. 

1 A common informer may recover pe- 

nalties against an attorney, for not en- 
tering his certificate according to the 
provisions of 37 G. 3. c. 90. s. 26. 
though no such power is expressly 
given to him by that statute ; for the 
25 G. 3. c. 80. which gives that pow- 
er, and the 37 G. 3. c. 90. are in 
pari materia. Davis v. Edmonson (in 
error). 3 B. & P. 382 

2 Tlie stat. 37 G. 3. c*. 90. s. 26. re- 
‘ quiring a proctor to take out a certificate 

for practising under a certain penalty, 
gives no action to a common informer 
for the recovery of it ; the 6th section of 
that Act, incorporating the power of 
suing, &c. given by former statutes, 
only referring to penalties in respect 
of duties created by prior sections of 
that Act. Barnard v. Gostling. 

2 E. R. 569 

3 It seems that two proctors may be 

sued together for not obtaining and 
entering their certificates, and that 
one may be acquitted and the other 
convicted. id. ibid. 

4 But, on error brought in the Ex- 
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chequer Cbamberf both points were 
over-ruled. Barnard v. Gostling. 

1 N. R. 245 

5 SliKsre, Whether it be not bad to sue 

under the statute for not having: 
tained and entered a certificate, with- 
out dislinjTuishing which of those two 
omissions ,tbe 2 ‘)erson sued has been 
jjuilty of? id, ibid, 

6 The stat. 25 G. 3. c. 80. which g^ives 

a penalty ajjainst attornics prosecuting 
or defending without a certificate, a 
suit in any Court holding pleas, where 
the debt or damage shall amount to 405. 
or more, does not extend to the she- 
riff’s court; though an attorney pro- 
secute a suit there by virtue of a writ 
of justicies for more than 405. Cross 
V. Kaye. 6 T. R. 063 

7 An attorney, who has ceased to prac- 

tise after the passing of 25 G. 3. c. 80. 
and before the operation of 37 G. 3. 
c. 90. § 31. commenced, may be 
re-admitted without ])aying any pe- 
nalty or arrears of duty. Ex-parte 
Scrape. 2 Taunt. 398 

III. PRIVILEGE AND DISABILITY OF. 

1 An attorney, when plaintiff, may lay 
the venue in Middlesex ; but when 
defendant, he has no privilege to 
change the venue to Middlesex. Yeard- 
ley V. Roe. S T. R. 573 

*2 Attornies, plaintifiS, are not by the 
LoiUlon Court of Conscience Act, 39, 
40 G. 3. c. 104. compellable to sue 
there a defendant residing in London, 
though an attorney, for a debt under 
5/. Board v. Parker, 7 E, R. 46 

3 Tlie Court of C. P. held that an attor- 
ney sh6uld not be allo\ved his privi- 
lege, unless he shew that he has prac- 
tised within a year previous to his ar- 
mrest. ^ Dyson V. Birch. 1 B. & P. 4 

4 The privileges of an attorney, only 

continue while he is a practising at- 
torney, and while he has the certificate 
required by 25 G. 3. c. 80. Brooke 
V. bryant. 7 T. R. 25 

5 And therefore it was ruled that an at- 
torney, who had not practised for se- 
veral lyears, might be arrested, though 
after the suing out of the writ, and 
before the arrest, he recommenced his 
practice, and took out his certificate. 

7 T. R. 25 

Pairman v. Bryant. S. P. 7 T. R. 26 

6 An a^orney plaintiff^ cannot sue an at- 


I torney defendant, by, attachment ,4of 
privilege, and hold him to bail ; if. he 

I do, the defendant may pkad fais. jp^ri- 

vilege in abatement, or the Court will 
discharge him out of custody, and stay 
the proceedings, without costs* Bar- 
ber V. Palmer. 6 T. 524 

Nichols V. Earle. 8 T. R. 395 

7 If an attorney sue as a common per- 
son, the Court of C. P. will give the 
defendant leave to plead that the cause 
of action arose within the jurisdiction 
of the Court of Requests, together 
with other matters. Tagg v. Madan. 

rB.3tP.62d 

8 So, in such case, if a sum under 40.9. 
he recovered, and the defendant reside 
in Middlesex, they will allow him to 
enter a suggestion under the 23 G. 3. 
c. 33.5. 19. (the Middlesex Conwiy 
Court Act.) Parker v. Vaughan. 

2B.&P.29 

9 An attorney sued with his wife, for a 

debt incurred l)y her dum sola, loses 
his privilege. Robarts v. Mason and 
Ux, 1 Taunt. 254 

10 An attorney shall not have his privi- 

lege in a proceeding on the custom of 
foreign attachment in London. Ridt^e 
v. Hardcastle. 8 T. R. 4i7 

I I An attorney, when in prison, may sue 
by attachmenl of privilege for a debt 
of his own, notwithstanding the stat. 
12 G. 2. c. 13. 5. 9. Kaye v. Deneic. 

‘7T. R. 671 

12 An attorney, wlio is a justice of the 
peace for a borough, if sued by origi- 
7ial for an act done in his office as ma- 
gistrate, may plead his privilege in 
abatement. Duffy v. Oakes, 

3 Taunt. 16G 

13 An attorney of K. B. in pleading his 
privilege against being sued by origi- 
nal, improperly slated the custom of 
that Court to be, not to compel its at- 
tornies to answer an original writ, un- 
less first prejudged from their office, 
(which is the custom in C. P. but not 
in K. B.) : the Court, however, held, 
that, enough appearing to sustain the 
plea of privilege, they would take no- 
tice that an attorney could only be 
sued by bill, and would reject the cus- 
tom, which had no foundation, as 
surplusage. Stokes v. Mason. 

9E.R.424 

14 The plea of an attorney, to an action 
sued against him by bill, stating his 
privilege not to be compelled to an- 
swer any bill to be exhibited against 
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him in the custody of the marshal, &.c. 
dad crmcludinj^ that the Court would 
not take further cognizance qf the ac- 
tion aforesaid against him, (instead of 
praying* judgment of the bilh and that 
It Height be quashed), will not be taken 
as a plea to the jurisdiction, but only 
as objecting to the Court's taking cog- 
nizance of the action against one of 
its attornies in that form : and there- 
fore the Court will adjudge the bill to 
be quashed. Chatland v. Thornley. 

12 E. R. 544 

15 The undertaking of the defendant's 
attorney, in order to procure his dis- 
charge, to put in bail or pay the debt, 
is not within stat. 2d H. 6 . c. 10. ; 
which avoids all undertakings made for 
a prisoner's discharge, except bo?ids 
taken by the sheriff for the prisoner's 
appearance &c. because it is given to 
the plaintiil* in the action, and not to 
the sheriff. Rogers v. Reeves, 1 T. R. 4 1 8 

16 If A. be indebted to B, and pay such 
debt to the attorney of a person suing 

A, in £.'s name, but without his au- 
thority, A, is notwithstanding obliged 
to pay B. again ; and A/s remedy is 
against the attorney who trusted to 
the counterfeited warrant of attorney 
from B. although he conceived that he 
was acting under the real authority of 

B. Robson v. Eaton, 1 T. R. 62 

17 A solicitor in chancery may practise 

ip the equity side of the exchequer, 
without being admitted a solicitor in 
the latter court. Meddoweroft v. Hol- 
brooke, 1 H. B. 50 

18 But a solicitor of the equity side of 
the Court of Exchequer is not entitled 
to practise in the Court of Chancery ; 
nor, if he does, can he maintain an ac- 
tion for the amount of his bill. And 
semhle, that a solicitor of the Court of 
Chancery cannot, by consent in writ- 
ing, authorize a solicitor of the Court 
of Exchequer to practise there in his 
name. Vincent v. Holt. 4 Taunt. 452 

19 If the plaintifl' and defendant collu- 
sively settle the debt and costs upon an 
execution, in order to defraud the 
plaintiff's attorney of his costs, the 
plaintiff's attorney cannot sue out a 
second execution on the same judgment 
to levy his costs, but must apply to the 
Court. Gravesv.Eades, 1 Marsh. 113 

20 An attorney may sue by attachment 
of privilege, though his certificate has 
expired and not been renewed, if it be 
within a year from the expiration of 


the certificate, and though he has been 
in prison for above a year before the 
suing out of the writ. Prior v. Moore. 

• 2 M. & S. 605 

IV. SUMMARY JURISDICTION OF THE 
COURT OVER. 

1 The Court, under circumstances, will 

entertain a summary jurisdiction over 
an attorney of the Court in obliging 
him to deliver up deeds, 6^c, on satis- 
faction of his lien, though they came 
into his hands as steward of a Courf, 
and receiver of rents. Hughes v. 
Mayre, 3 T. R. 275 

2 But, if it appear that a third person is 

interested in the deeds, the Court will 
take a security from the person to 
whom they are delivered, to produce 
them on demand for the inspection of 
such third person. id, ibid. 

3 The Court refused to proceed sum- 

marily against a steward, who was an 
attorney, to compel him to account 
before the master for receipts and 
payments in respect of a mortgaged 
estate, and to pay the balance to his 
employer, and to deliver up, upon 
oath, all deeds, wTitings, &e. relative 
to the estate ; this being the proper 
subject of a bill in equity, and not a 
case for a mandamus, to compel a 
steward of a manor to deliver up 
Court-rolls, &c. in lieu of which, this 
summary mode of proceeding has 
been adopted,’ where the steward of 
the Court is an attorney. Cocks v. 
Harman. 6 E. R. 404 

4 The Court refused to compel an 
attorney to deliver up, on payment 
of his bill, a lease put into his hands 
for the purpose of his making an as- 
signment 01 it ; there being no cause 
in Court, nor any criminal conduct 

• imputed to him. Lowc^scase. 8E.R.237 

5 The Court of C. P. will in a summary* 

manner take the deeds relating to a 
manor, and the Court-rolls out of the 
hands of a steward, who is an attorney 
of the Court, at the instance of the lord. 
Ex-parte Grubb, 5 Taunt. 206 

6 But that Court refused to make any 

order on an attorney to deliver up a deed, 
which he held as party and ttustee. 
Pearson v. Sutton. 5 Taunt. 364 

7 After verdict, the Court of C. P. re- 
fused to compel an attorney to disco- 
ver his client's place of abode. 
Hooper v. Harcourt, 1 H. B. 534 

8 If a person required to answer the 

O 
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matters of an affidavit, swear to an 
incredible story, the Court will "rant 
an attachment against him, though 
he positively deny the mal-practices 
imputed to him. Jn the inatttv of 
Crosley. 6 T, R. 701 

9 If a defendant’s attorney, without 

sufficient ground, directs an applica- 
tion under the stat. 43 G. 3. c. 46. 
that the plaintiffi having holden de- 
fendant to bail, and recovered at trial 
less than ten pounds,shall pay the defen- 
dant’s costs, the Court of C. P., in dis- 
charging the rule, will direct the costs 
of the motion to be paid by the attor- 
ney. Rolfe V. Rogers, Rogers v. 
Burgess, 4 Taunt. 191 

10 If a cause, which is meant to be defend- 
ed, is called on, and tried as an unde- 
fended cause, in consequence of the de- 
fendant’s attorney neglecting to deliver 
his briefs, the Court of C. P. will grant a 
new trial, compelling the defendant’s 
attorney to pay the cost s as between at- 
torney and client, out of his own pocket. 
De Roujigny v. Veule. 3 Tauiit. 484 

11 Tlie defendant, in putting, in bail, 

misinstructed the filazer as to the 
Christian name of one of the tw^o 
plaintiils: the plaintid’s attorney 
thereupon swore that there was no 
bail in that action, and moved that 
the defendant’s attorney might pay 
debt and costs for superseding the de- 
fendant : The Court ol‘C. P. discharged 
the rule with costs to be paid by the 
attorney so swearing. Clarke Gor- 
man. 3 Taunt. 492 

12 An attorney, having omitted to per- 
fect certain fines, in obedience to the 
rule of Court of Trinity Term 52 G, 
3., the Court granted an attachment 
against him, with costs of the appli- 
cation made at the instance of the cyro- 
grapher. GruggeiiwWhite, 4Taunt.88l 

XAnd see tit. Fine). 

13 On the defendant’s arrest, his attor- 

ney procured his enlargement, by 
undertaking to give a bail-bond to the 
sheriff* in due time; which he after- 
wards neglected to do, and the plain- 
tiff* recovered against the sheriff’ for 
the escape : Held, that such undertak- 
ing being contrary to the statute 23 H. 
6. c, 9, the Court would not proceed 
summarily against the attorney, to 
make him pay the debt and costs for 
his breach of faith. Sedgeworth v. 
Spicer. ^ 4 E. R. 568 

And see Rex v. Souther ton. 6 E. R, 143 


V. pnOCEEDlNGS IN ACTIONS, BY AND 
AGAINST. 

1 A plaintiff* is bound by the acts of his 

attorney’s agent in town. Griffiths v. 
Williams, 1 T. R, 7l0 

2 Where there is an agent in town, all 
notices are given to him, and are not 
sent into the country. Per Buller, J. 

1 T. R. 711 

( But see Hayes v. Perkinst 3 E. R. 568) 

3 When an attorney sues by attach- 
ment of privilege, his name need not 
be indorsed on the writ ; for stat. 2 
G, 2. c. 23. s. 22. wdiich requires 
the name of the plaintiff‘’s attorney 
to be indorsed on the writ, only ex- 
tends to cases where the attorney sues 
for another person. Fields v. Lewen. 

4 T. R. 275 

4 An attorney plaintiff* may sue by 
common process, and indorse bis own 
name on the copy as the attorney, and 
may afterwards declare by another at- 
torney. Jackson \\ Barnard. 7 T.R.35 

5 If the plaintiff^ an attorney, by at- 
tachment of privilege, sue a defendant 
resident in Wales, for words spoken 
there, and lay the venue in the Welch 
county, (in ortler that the cause may 
be tried in the next English county), 
and the judge at the trial certify that 
the del’endant was resident in Wales, 
&c., tliat fact, thus certified, may be 
suggested on the judgment roll, in or- 
der to entitle the defendant to enter 
judgment of nonsuit under stat. 13 
G. 3. c. 5 1 , Evans v. Jones. 6 R. 500 

6 A bill may be filed against an attor- 

ney in the vacation. Waghorne 
Fields. 5 f. R. 173 

7 And the day of filing it may be in- 

serted in the memorandum. Dads 
worth V. Bowen. 5 T. R. 325 

8 An attorney defendant is only enti- 

tled to four days’ notice to plead, 
though he reside more than 20 miles 
distance from London, Mann v. 
Fletcher. 5 T. 11. 369 

9 In an action by an attorney for words 

spoken of him in his profession, 
he need not prove that he is an attor- 
ney by his admission, or by a copy of 
the roll of attornies ; proof that he 
acted as such is sufficient. Berryman 
V. Wise. 4 T. R. 366 

10 A copy of a bill filed against an at- 
torney, partly printed and partly 
written, on one sheet of paper. 
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stamped with a 4td, stamp, which 
contained several printed counts, 
with two of them struck out, and was 
otherwise obliterated, and exceeded 
17 common law folios, was held to 
be irregular, as not being a copy 
written in the usual and accustomed 
manner, on which the duty of 4d. per 
sheet is imposed by slat. 48 G, 3. c. 
149. sched, 2. And it appearing 
that the bill was framed in the same 
manner, with the same obliterations, 
the Court also set that aside as being 
contrary to the practice of the Court. 
Hart op V. Juckes, 1 M. & S. 709 
11 No action lies as for a disturbance of I 
a solicitor retained at a public meet- 
ing to solicit a bill in parliament; 
there being no wrongful act by the 
defendant stated ; but only that the 
defendant, who was the chairman of 
the meeting, and one of the committee 
appointed for the dispatch of the bu- 
siness, conspired with others to dis- 
turb the plaintift' in his said employ- 
ment and business, and procured 
other solicitors to be employed. 
Thompson v. Noel, 15 E. R. 501 
1 3 An attorney, employed by a petition- 
ing creditor before the choice of as- 
signees, and continued by the assig- 
nees afterwards, having delivered his 
bill to the assignees, including all the 
charges incurred by order of the pe- 
titioning creditor in the first instance, 
and having received a certain sum, on 
account of his bill generally, from the 
assignees, is bound, as the assignees 
themselves were, by the 25th section 
of 5 G, 2. c. 30. to appropriate the 
sum so ’’eceived in reduction of the 
charges incurred by order of the pe- 
titioning creditor, and for which he 
was originally responsible; and there- 
fore the amount of such charges, co- 
vered by the sum so received, cannot, 
be set ofl* by the attorney, against a 
debt due from him to the petitioning 
creditor on his own account. Phil- 
lips v. Dicas, 15 £. R. 248 

13 The solicitor, under a commission of 
bankruptcy, is not liable in the first 
instance to the messenger, whom he 
nominates for his bill of fees; but if 
tiic solicitor agree with the petitioning 
creditor to work a commission for a 
sum certain, and receive a great part 
of that sum, he will be liable to such 
messenger. liartop v. Juckes, 

2 M. & S. 438 


VI. TAXATION AND PAYMENT OF BILLS OF 
COSTS. 

1 An attorney may deliver a bill of 
costs containing such abbreviations of 
English words as are usual and intel- 
ligible. Reynolds v. Caswell and wife, 

4 Taunt. 193 

2 If any part of an attorney's bill be for 

business done in the Court, the bill 
must be delivered a month before the 
action is brought, otherwise the plain- 
tiff cannot recover, though some of 
the items be for business not taxable. 
Winter v. Payne, 6 T. R. 645 

Hill V. Humphreys. 2 B. & P. 343 

3 Semble, this rule would hold, though 

some of the items were wholly uncon- 
nected with the plaintiff’s professional 
capacity. 2 B. & P. 345 

4 But if an attorney have a demand for 

taxable business, and also for convey- 
ancing, and deliver no bill, it seems 
he might recover for the conveyancing 
only. 2 B. & P. 345 

5 Charges for drawing an affidavit of 
debt, and getting it sworn,'’ are for 
business done in the Courts. 6T. Ii.645 

6 A dedimus potestatem, charged in an 
attorney’s bill, is a sufficient item to 
enable the Court of C. P. to refer the 
bill for taxation, though, with this ex- 
ception, it be entirely for conveyanc- 
ing. Ex-parte Prickett. 1 N. R. 266 

7 An attorney, not having delivered any 

bill to his client before acLi6n brought, 
but having delivered a bill of parti- 
culars of his demand under a judge's 
order, after action brought, is entitled 
to recover items of charge for money 
paid for his client's use, having no re- 
ference to his business of an .attorney ; 
although other items in the bill of 
particulars might be taxable. Afoiw- 
bray v. Fleming, II E. R. 285 

8 The Court will refer an attorney's bill 

to be taxed, though all the business 
be done at the quarter sessions. Er- 
parte Willia?ns. 4 T. R. 496 

9 An attorney cannot maintain an ac- 

tion for such a bill, unless he has first 
signed and delivered it. Clarke v. 
Donovan. 5 T. R. 694 

10 To maintain an action by <me attor- 
ney against another, for bu.siness 
done by the plaintiff for the defend- 
ant, before the defendant became an 
attorney, it is not necessary for the 
plaintiff to leave his bill signed, the 

G» 
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slat. 19 G, 2. c. 13. applying to the 
case of both parties being attornies 
when the action is brought. Ford v. 
MaxxvelL S H. B. 589 

1 1 So, when the bill has been delivered a 
proper time before the action brought, 
and never referred for taxation, the 
defendant cannot on the trial, dispute 
the reasonableness of the charges. 
Andei'son v. May. 2 B. & P. 2*37 

1 3 And a copy of the bill is good evi- 
dence, without notice to produce the 
original. id. ibid. 

13 On the taxation of costs, the Court 

of C. P. held delivery of an attorney’s 
bill to be conclusive evidence against 
an increase of charge in a subsequent 
bill, on any of the items contained in 
it ; and strong presumptive evidence 
against any additional items. Love^ 
ridge v. Botham. 1 B. & P. 49 

14 Before an attorney can bring an ac- 

tion for his fees, he must leave the 
bill with his client. Brookes v. Ma- 
son. 1 H. B. 290 

15 An attorney’s bill for obtaining a 

bankrupt’s certificate, must be signed 
and delivered a month before he can 
sue thereon. Collins Sf Waller v. Ni- 
cholson. 2 Taunt. 321 

16 Obtaining the Lord Chancellor’s sig- 
nature, is business done in a Court. 

2 Taunt. 321 

17 A party, in a cause, having changed 
his attorney in the progress of it, a 
judge’s order was afterwards obtained 
by the second attorney for the deli- 
very of a bill signed by the first at- 
torney under the statute 2 G. 2. c, 23. 
s. 33. which delivery was accordingly 
made to the second attorney in the 
cause : Held, that this was a sulBcient 
delivery to the party to be charged 
therewith, within the words and mean- 
ing of that statute, so as to enable 
ihe first attorney to bring his action 
against the client for the amount of 
such bill Vincent v. Slaymaker. 

12 E. R. 373 

18 And as the statute requires that the 
bill should either be delivered to the 
party personally, or '' at his 
dwelling or last place of abode 
Leaving it at his counting-house is not 
a good delivery. Hill v. Humphreys. 

3B.& P.348 

19 In an action on an attorney’s bill, 
the Tiisi prim roll is good prima facie 
evidence^ that the action was not com- 
menced till the expiration of a month 


after the delivery of the bill. Webb 
V. Pritchett. 1 B. & P. 363 

20 The Court of C. P. refused to stay 

proceedings in an action on an attor- 
ney’s bill brought subsequent to the 
order of a judge of K. B. for its tax- 
ation, but previous to the taxation 
having taken place. Steventon v. Wat- 
son. 1 B. & P. 365 

21 An attorney Is not liable to pay the 
costs of taxing his bill under the stat. 
2 G. 2. c. 23. s. 23. where the de- 
duction of one sixth is occasioned, 
not by the particular items being 
taxed, but by a whole branch of it 
being disallowed. White v. Milner. 

2 H. B. 357 

22 Where, upon thf taxation of an at- 
torney’s bill, a sum was deducted, less 
than one sixth of the amount of the 
bill delivered, including disbursements, 
to pay which ihe client had advanced 
money to the attorney, the Court of 
C. P. ordered the client to pay the cost# 
of taxation. Hindle v. Shackleton. 

I Taunt. 586 

23 Negligence in the conduct of a 
cause, cannot in general be set up a# 
a defence to an action on an attorney’s 
bill. Templet' v. M*Laghlan. 2 N . R. 1 36 

24 An attorney’s bill may be referrttl 

for taxation, though it is his execu- 
tor who sues on it. Penson, Execu- 
trix, v. Johnson. 4 Taunt. 724 

25 A mistake in the date of items in 
an attorney’s bill, which does not 
mislead, does not vitiate the delivery 
of the bill a month before action 
brought. Williams v. Barber. 

4 Taunt. 806 

VII. COSTS, LIEN FOR. 

1 An attorney has a lien for his general 
balance on papers of his client which 
come to his hands in the course of his 
professional employment; therefore, 
where C. gave his attorney a specific 
sum for the purpose of satisfying a 
debt, for which an execution had is- 
sued against his goods at the suit of B., 
and the attorney paid the money to 

B. , who thereupon delivered to him 
a lease which had been deposited by 

C. with B. as a security for the debt; 
Held, that the attorney had a lien on 
it for his general balance due from 
C . ; and that such lien was not ex- 
tinguished, by his having taken ac- 
ceptances from C. for the amount of 
that balance before the lease came to 
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his hands, some of those aoceptances 
when the lease did come to his hands 
having been dishonoured, and one 
of them taken up by the attorney. 
Stevenson and another, assignees, ^c. v. 
Blakelock, Gent, 1 M. & S. 535 

2 The lien of the plaintiff’s attorney 
upon the debt and costs recovered in 
the cause after affirmance upon a writ 
of error, must be satisfied before the 
defendants are entitled to set them off 
against a judgment recovered by them 
in another cause against the plaintiff; 
and costs in error are costs in the 
cause. Middleton v. Hill, 1 M. & S.240 

3 Though the Court will not interfere 
on behalf of an attorney, and prevent 
the plaintiff’s settling his own cause 
without first paying the attorney’s 
bill, yet, when the adverse party, 
against whom a judgment has been 
obtained, applies to get rid of that 
judgment, the Court will take care 
that the attorney’s bill is satisfied. 
Mitchell Oldfield, 4 T. R. 123 

4 An attorney has a lien for his bill of 
costs, on money levied by the sheriff 
under an execution on a judgment 
recovered by his client, and is entitled 
to have it paid over to him, notwith- 
standing the sheriff has had notice 
from the party, against whom the ex- 
ecution issued, to retain the money in 
his hands, and that the Court of C. P. 
would be moved to set aside the judg- 
ment for irregularity; and notwith- 
standing a docket has been struck 
against the client becoming a bank- 
rupt. Grijin v. Eyles, 1 II. B. 122 

5 If the defendant’s attorney pay to the 
plaintiff the debt and costs recovered 
after notice from the plaintiff^’s attor- 
ney, not to do so till his bill has been 
first satisfied, the former is liable to 
pay over a^in to the latter, the 
amount of his lien on such debt and 
costs of the suit. Read v. Dupper. 

6 T. R. 361 

6 An attorney has a lien upon a sum 
awarded in favour of his client, as 
well as if recovered by judgment ; 
and, if after notice to the defendant, 
th^ latter pay it over to the plaintiff^ 
the plaintiff’s attorney may compel a 
re-payment of it to himself ; and he 
shall not be prejudiced by a collusive 
release from the plaintiff to the de- 
fendant. Orrnerod v. Tate, 

1 E. R. 464 

7 A plaintiff may, without consulting 


his attorney, compromise an action 
with the defendant, and take on him- 
self the payment of the costs to the 
attorney, if there be no fraudulent 
conspiracy to cheat the attorney of his 
costs. Chapman v. Haw, 

1 Taunt. 341 

8 If a plaintiff collude with a defendant’s 

bail and his attorney to deprive the 
plaintifif’s attorney of his costs, by 
settling a debt and accepting a part 
payment without the intervention of 
the plaintiff’s attorney, the Court of 
C. P. will not restrain the plaintiff’s 
attorney from proceeding against the 
bail in order to recover such costs. 
Swain v. Senate, 2 N. R. 99 

9 The lien of the plaintiff’s attorney on 

the debt and costs recovered in the 
cause, must be satisfied before the de- 
fendant is entitled to set off the costs 
recovered by him in another cause 
against the plaintiff, on a summary 
application to the Court. Randall v. 
Fuller. 6 T. R. 456 

10 The plaintiff having charged the de- 
fendant in execution, died: the de- 
fendant’s wife look out administra- 
tion to the plaintiff; the Court or- 
dered the defendant to be discharged 
out of custody; saying, that the 
plaintiff’s attorney had no lien on the 
judgment for his costs. Ptfne v. Erie, 

8 T. R. 407 

11 Upon an order being obtained for 
taxing an attorney’s bill, and dehver- 
ing up papers for the purpose of 
changing the attorney, the attorney to 
whom the money is to be paid is en- 
titled to the possession of the original 
order. Alger v. Hefford, 1 Taunt. 38 

12 The rights between party irtid party 
are paramount to the rights between 
one of the parties and his attorney: 
Therefore, where one party owing rei^ 
had obtained a verdict on a variance, 
and had become insolvent, the Court 
permitted the avowant to amend, and 
to pay the costs of the former trial 
into Court, as a fund for payment of 
his rent, in derogation of the plain- 
tiff’s attorney’s lien. Brown v. Sayce, 

4 Taitfit. 320 
18 The lien which an attorney has on 
the papers in his hands, is only com- 
mensurate with the right which the 
party delivering the papers to him, has 
therein. Hollisv, Garidge, 4Tzuni. 807 
14 Every one, whether attorney or not, 
has, by the common law, a lien on the 
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specific deed or paper delivered to him 
to do any work or business thereon, 
but not on other munifnents of the 


Privileges of Purchaser, 

same party, unless the person claim- 
ing the lien be an attorney or soli- 
citor. Hollis \,Claridge, 4 Taunt. 807 


AUCTION. 


1. RIGHTS AND LIABILITY OF AUCTION- 
EER. 

II. PRIVILEGES OF PURCHASER. 

III. DUTY, WHEN PAYABLE. 


I. RIGHTS AND LIABILITY OF AUCTIONEER. 

1 An auctioneer is an agent lawfully 

authorized by the buyer to sign a con- 
tract for him", whether it be for a pur- 
chase of an interest in land, or of 
goods: His authority is given by the 
buyer bidding aloud. Emmerson v. 
Heelis* 2 Taunt. 38 

2 And he is duly authorized to sign a 

contract for the purchase of a real es- 
tate, on behalf of the highest bidder. 
W kite y, Proctor, 4 Taunt. 209 

3 And his writing down the name of the 

highest bidder in the auctioneer's book 
is a sufficient signature to satisfy the 
statute of frauds. id. ih. 

4 And if the highest bidder is agent for 

another, the auctioneer's signature of 
the bidder's name will bind the prin- 
cipal : At least, if the jirincipal is pre- 
sent, and consulting with the agent 
during the sale, and makes no objec- 
tion before the entry made in the 
book. id, ibid. 

And see Frauds, Stat. of. 

5 An auctioneer, employed to sell the 
goods of a third person by auction, 

^ may maintain an action for goods sold 
and delivered against a buyer, though 
the sale were at the house of such 
third person, and the goods were 
known to be his property. Williams 
V. Millington. 1 H. B. 81 

6 An auctioneer, receiving money as a 
deposit on the sale of an estate by 
auctipn, knowing that there is a defect 
in the vendor's title, is answerable to 
the purchaser for the deposit, though 
he should have paid it over to the 
vendor: Semble, that he is a mere 
stak«-ho1der, and not to be considered 
as agent for both parties, and that he 
is liable, at all events, till the contract 


be completed. Edwards v. Hodding. 

1 Marsh. 377 

7 The selling goods by auction with- 
in the city of London, by an auc- 
tioneer who has paid the duty of 
20.?. for a license, required by the stat. 
17 G, S. c. 50. but who has not been 
admitted as a broker by the Court of 
the mayor and aldermen, does not make 
him liable to the penalty of the 6 Anne, c. 
16. for acting as a broker without be- 
ing so admitted. Wilkes v. Ellis. 

2 H. B. 555 

II. PRIVILEGES OF PURCHASER. 

1 A bidder at an auction, under the 
usual conditions, that the highest bid- 
der should be the purchaser, may re- 

I tract his bidding any time before the 
hammer is down. Payne v. Cave. 

3 T. R. 148 

2 If the owner of goods, or an estate, f)iit 

up to sale at an auction, employ pull- 
ers to bid for him without declaring 
it, and there is only one real bidder, 
who by means of the puffer is induced 
to purchase at a high price, sucdi j)ur- 
chaser shall not be compelled to com- 
plete the contract : and the stat. 28 
fjr'. 3. c. 37. makes no diflcrence. Hoiv- 
ard v. Castle. 6 T. R. 612 

And see Blackford v. Preston, ob diet. 

8 T. R. 93. 95 

3 If the vendor of an estate by auction 

does not shew a clear title by the day 
specified, the purchaser may recover 
back his deposit and rescind the con- 
tract ; without waiting to see whether 
the vendor may ultimately be able to 
establish a good title or not. Wilde v. 
Fort. ' 4 Taunt. 334 

4 A purchaser is not bound to accept a 

doubtful title. id. ibid. 

5 A. buys a house at an auction, and de- 
posits part of the purchase-money, 
the remainder to be paid upon the 
vendor's making a good title. It turns 
out that the vendor's title is good in 
law, but bad in equity : Held, that A* 
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is entitled to recover back the deposit 
in an action at law. Maberley v. Ro- 
bins. 1 Marsh. 258 

And see Elliott v. Edwards. 3 B. & P. 181 
N. B. See Vendor and Purchaser. 

III. DUTY, WHEN PAYABLE. 

1 Where an agent of the owner at an 
auction for the sale of an estate put it 
up in so many lots at certain prices, 
and no person bidding for the same, 
he put it up again in fewer lots at other 
certain prices ; and still no person 
bidding, he put it up all together in 
one lot, at a certain price ; and on no 
person’s bidding, the estate was with- 
drawn from sale : Held, that this is 
not a bidding of the owner by an agent, 
so as to subject the party to the 
Auction Duty for want of a notice in 
writing to the auctioneer (previous to 
the auction) of such agency, as re- 
quired by stat. 19 G. 3. c. 56. and 28 
G. 3. c. 37. in order to excuse the 
owner from the payment of the Auc- 
tion Duty. Crtiso v. Crisp. 3 E. R. 337 

2 An auctioneer was employed to sell an 
estate, the lowest price of which was 
fixed by the owner, and written down 
by him on a piece of paper, which 


was put under a candlestick at the 
time of sale, with the privity of the 
auctioneer, but not signed by the 
owner, ndr any notice in writing given 
to the auctioneer of the price so set 
down, nor had the auctioneer given 
the previous notice of the sale to the 
collector of the duty as required by 
the Acts of 19 G. 3. c. 56., and 28 G. 
3. c. 37. but being asked at the sale, 
whether he had taken the proper pre- 
cautions to avoid the duty, in case 
there were no sale, he said that it 
was his mode to fix a price under the 
candlestick, and if the bidding did not 
come up to that price it was no sale or 
duty : Held, that the duty having at- 
tached, though there were no sale, 
for want of taking the precautions re- 
quired of the owner by the statutes 
under such circumstances, and the 
auctioneer having been sued for the 
duty on his bond to the crown, and 
compelled to pay it, he could nut re- 
cover it over against the owner, he 
having warranted that proper precau- 
tions had been taken, to prevent the 
duty attaching in the event, though 
both parties were mistaken in the law. 
Capp V. Tophain. 6 E. R. 392 


AUDITA QUERELA. 


1 The defendant in audita querela can- 
not move in arrest of judgment, but 
must either demur at the time of filing 
the writ of audita querela, or, if the 
verdict be given against him, must 
bring a writ of error, or move for a 
new trial. Giles v. Nathan. 

1 Marsh. 226 


2 The Court of C. P. will always give 
relief in a summary way, where a 
party would be entitled to it, on an 
audita querela. Lister v. Mundell. 

1 B. & P. 427 


AWARD. 


1. SUBMISSION. 

11. ARBITRATORS AND UMPIRE, 
(a) flow appointed. 

{b) Their power and duty. 
III. REFERENCE. 

(a) Subject of, 

L AWARD. 

(fl) Where confirmed. 

{h) When set aside. 


I (c) Performance, how enforced. 

[ (d) Costs, how payable. 

I. SUBMISSION. 

1 The Court have no authority by 

9 & lO IT. 3. c. 15. to maSe a parol 
submission to an award a rule of Court. 
Ansell V. Evans. 7 T. R. 1 

2 But they have jurisdiction under that 
statute, though the submission bond 
were to make the awards instead of 
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the submission, a rule of Court. Pedley 
V. Wesimacot, 3 £. R. 603 

3 The Court refused to make a submis- 
sion to an award a rule of Court ; part 
of the matter agreed to be referred, 
having been made the subject of an 
indictment. Watson v. DfPCullum, 

8 T. R. 5^0 

4 If a bond of submission to arbitration 

between the trustee of a wife and her 
husband recite, that a suit for separa- 
tion has been instituted between the 
husband and wife in the Commons, 
and that in order to put an end to any 
contest about the terms of separation, 
it had been agreed that all matters 
should be referred to L S., and either 
of the parties should be “ at liberty to 
apply to the Court to make the award 
a rule of Court such submission may 
be made a rule of the Court of C. P. 
under stat. 9 & 10 3. SoUleux v. 

JHerbst. 2 B. & P. 444 

And see Thompson v. Charnock, 

8T. R. 139 

5 A submission to arbitration of all mat- 
ters in difference between the parties in 
the suit, is not confined to the subject- 
matter in. the particular action depend- 
ing, but will extend to cross demands 
between the parties, though not plead- 
ed by way of set-off; and the costs 
being to abide the event makes no 
difR rence. Malcolm v. FuUarton, 

2 T. R. 645 

But a reference of all matters in dis- 
pute in the cause between the parties, is 
confined solely to the matters in dis- 
pute in that suit. id. 644 

And see Subject of Reference. Post. 90 

6 Where parties by bond, agreed to sub- 
mit matters in difference between them 
to arbitration, and that the submission 
should be made a rule of Court, it is 
competent to either, even since the 
slat. 9 & 10 W.*S. c. 15. to revoke by 
deed his submission at any time before 
such submission shall be made a rule 
of Court; and he is not liable to an j 
attachment for contempt of Court, in 
not obeying an award which had been 
made by the arbitrators, after their 
having received notice of such deed 
of revocation. Milne v. Gratrix. 

7 E. R. 608 

II. ARBITRATORS AND UMPIRE. 

(«) How appointed. 

1 If A. and B., in consideration of a sum 
of money paid by one to the other. 


enter into parlnersbipi and covetnut, 
in case of the dissdution of the part- 
nership, to submit all matters relating 
thereto to arbitrators, to be choieii by 
the partners, one by each; this does 
not authorize the administratrix iff one 
of the partners to name an arbitrator; 
nor would it authorize the arbitrators 
to determine whether any part of that 
sum should be refunded. TattersaU v. 
Groote. 2 B. & P. 131 

2 Seinble, no action can be maintained 

for refusing to nominate an arbitrator, 
in pursuance of a covenant to refer 
matters to arbitration. id. ibid. 

3 Where the panies named two arbitra- 

tors, ivbo were to choose a third, and 
the award was to be made by tlic three, 
or any two of them ; and each of the 
arbitrators proposed to the other a 
third, who was admitted to be a fit 
person, but not being able to agree 
which of the two proposed should be 
selected, they agreed to decide the 
choice by lot: Held, that this was? 
within their authority, and that an 
award made by such third arbitrator, 
in conjunction with the one by whom 
he had been originally proposed, could 
not be impeached on that account. 
Neale v. Led}rer. 16 E. R. 51 

4 If the bond be, that if arbitrators do 

not make their award by the day 
named, then to abide the award of an 
umpire to be chosen by tlje arbitrators, 
the time for the arbitrators to appoint 
an umpire, commences when the time 
for their making their award expires. 
Beck V. Sargent. 4 Taunt. 232 

5 Arbitrators may choose an umpire ei- 

ther before or after the time limited 
for making their own award, if the 
umpire be chosen within the time li- 
mited for his umpirage. Harding v. 
Watts. 15 E. R. 556 

6 Arbitrators having power to choose 
an umpire, may elect one immediately 
previous to entering upon the exami- 
nation of the matter referred to them. 
Roe d. Wood v. Doe* 2 T. R. 644 

{b) Their Pqwer and Duty. 

1 Where an arbitrator has power to en- 
large the time for making his award to 
any other day, he may enlarge it omre 
than once. Payne v. Deakle. 

1 Taunt. 509 

2 If an arbitrator has power to enlarge 
the time for making his award to any 
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nolier dtyi the €oart will expound it 
to mean to my other days. Barrett v. 
Par^* 4 Taunt. 658 

^ Whli% a cause was referred under a 
judge^s order, with a proviso that the 
arbitrator should make his award on 
or before a day certain; but if he 
should not be then prepared, that the 
time should be enlarged from lime to 
time, as he might require, and a judge 
of the Court might think reasonable 
and just: Held, that the time for 
making the awaid was duly enlarged, 
by the arbitrator indorsing on the or- 
der, on the day preceding the expira- 
tion of the original tinie, that he re- 
quired further time; although the 
judge’s order, granting such further 
time, was not obtained until a day sub- 
sequent. Reid V. Fryutt, 1 M. & S. 1 

4 An arbitrator, to whom the question 
of the right of two rectors to the 
tithe of certain lands, was referred, 
had power to devise all means to pre- 
vent future litigation between the 
parties, and to settle all matters in 
difference between them, and to deter- 
mine what he should think fit to be 
done by either of the parties, touching 
the matters in dispute : Held, that he 
did not exceed his power, by award- 
ing undivided moieties of the tithes to 
the two rectors. Prosser, Clerk, v. 
Goringe. 3 Taunt. 426 

5. It is competent to arbitratoi’s to in- 
quire whether a ransom, for which the 
plaintiff seeks to be repaid, were jus- 
tified by an extreme necessity, within 
the stat. 45 G. 3. c. 72. s, 10. Miller 

v. Robe. 3 Taunt. 461 

6 If arbitrators have power to examine 

the parties in the cause, they may waive 
the objection taken to the competency 
of a witness that he has such an interest 
Jtbat he ought to have been made a 
party: And such witness may be ex- 
amined by the arbitrators. Ll<^d v. 
Archhowle. 2 Taunt. 324 

7 If an arbitrator be appointed to arbi- 
trate a certain measure contemplated 
between two parties,‘'as a dissolution of 
partner6hip,he is not necessarily bound 
io direct that the partnership shall be 
dissolved. Simmonds v. Swaine. 

1 Taunt, 549 

8 If an arbitrator chooses to put the law 
out of the question, and to award the 
payment of a conscientious demand, 
arising out of a transaction which he 


knows to ht illegal, he may do so. 
Deher v. Barnes. 1 Taunt. 48 

9 Where, in an action by the assignee of 
a bankrupt, the petitioning creditor’s 
debt was to be proved by a deed of re- 
ference between himself, the bankrupt, 
and others, their partners, of all ac- 
counts between them, or any two of 
them ; and by an award {inter alia) of 
a separate debt of above 100/. due 
from the bankrupt to the petitioning 
creditor, who was also the assignee: 
Held, that it was not sufficient to prove 
the execution of the deed by the pe- 
titioning creditor and the bankrupt, 
without proving also the execution by 
the other partners (by whom it ap- 
peared on the face of it, to have been 
also executed ;) for the consideration 
to each to execute his own submission 
was the submission of all the others, and 
without proof of that, the arbitr^ors 
had no authority to make their award 
between any of the parties. Antram, 
Assignee, Sfc. v. Chace. 15 £. R. 209 

10 Assignees of a bankrupt, having re- 

ceived 1500/. from a debtor to the 
bankrupt as a debt due to his estate, 
and having commenced • an action 
against him for a further demand on 
the same account, to which be had 
only pleaded the general issue, agree 
with him to refer all matters in differ- 
ence between the parties in the cause ; 
the arbitrator has power to award that 
the assignees shall repay a part of the 
sum already received, if it appear to 
have been paid by mistake. Malcolm 
V. Fullarton. 2 T. R. 645 

1 1 Where a verdict is taken for a certain 
sum, subject to the award of an arbi- 
trator, he cannot award a grater sum 
than that for which the verdict was 
taken; and if he do, no assumpsit by 
implication will arise to pay even to 
the extent of the verdict so taken. • 
Bonner v. Charlton. 5 E. R. 139 
And see Prentice v. Reed. 1 Taunt. 151 

12 After the delivery of an award, the 

arbitrator cannot, though within the 
time limited by the submission, correct 
a mistake in the calculation of figures, 
by making another award. Iii ine v. 
Elnon, 8 E. R. 54 

13 It seems, that under a reference of all 

matters in difference, the arbitrator 
will not of necessity be confined to 
the amount of the damages for which 
the verdict is taken. Pearse v. Came* 
ton, 1 M. & S. 675 


3 
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14 Where an ai^bitrator has power to 
order what he shall think jit to be done 
by either of the parties Respecting the 
matters in dispute: "slucere. Whether 
he might not direct them to consent 
to an application to the Court for en- 
larging the damages given by the ver- 
dict? Prentice v. Reed. 1 Taunt. 151 

15 The Court said, that an arbitra- 
tor may award costs without any 
express authority for that purpose. 
Roe d. Wood V. Doe. 2 T. R. 644 

16 Upon a submission by bond of all 
matters in diflerence between the par- 
ties in a cause, without making any 
mention of costs, the arbitrator has no 
authority to award costs, as between 
attorney and client. But the plaintifl' 
waiving his costs, and having only de- 
manded the principal sum awarded, 
took his attachment for that sum. 
Whitehead v. Firth. 12 E. R. 165 

17 Where the costs of the cause and of 
the special jurif are separately submit- 
ted, the arbitrator must distinctly ad- 
judicate upon each, or the award is 
void. George v. Lousky. 8 E. R. 13 
And see posty 96. 

(d) Costs, how payable. 

III. SUBJECT OF REFERENCE. 

1 It was recommended that where the 

parties intend to refer all disputes, the 
terms of the reference be of all mat- 
ters in difference between the parties 
and when the reference is only intended 
to be of the matter in the particular 
cause, it be ** of all matters in differ- 
ence in the cause.** Per Bullet , J. Smith 
v. Muller. 3 T. R. 626 

2 A motion, that an award should be re- 
ferred back to the same arbitrator to 
reconeicler it, on the ground that he 
had not sufficient materials before him 
when he made it, must be made be- 
fore the last day of the next Terra after 
such award made, according to stat. 

9 ^ 10 fK. 3. c. 15. s. 2. ; although the 
arbitrator be not charged with corrup- 
tion or undue means. Zachary v. 
Shepherd. 2 T. R. 781 

3 The Court will not presume that mat- 
ters in difference, submitted to arbi- 
tration, by an assignee of debts, (and 
who was made attorney to receive the 
same), arose subsequent to the deed 
under which the assignee was em- 
powered to submit the same ; but such 
matter may be pleaded by way of de- 
fence to kn action for the money 
awarded. Banfill v. Leigh. 8 T. R. 57 1 

3 


4 Where a verdict is taken for the da- 

mages in the declaration, subject to 
a reference of all matters in diflerence, 
the Court will not give leave to in- 
crease the sum in the declaration and 
rule of reference, on an affidavit that a 
larger sum will probably be proved 
before the arbitrator. Pearse v. Ca- 
meron. 1 M. & S. 675 

5 To debt on bond, conditioned to per- 

form an award, under a reference of 
all matters in difference between the 
parties, it is a good plea in bar, that at 
the time of the submission, certain ne- 
gotiable bills of exchange, drawn by 
the defendant and accepted by the 
plaintiff were then outstanding, and 
that an indemnity of the defendant 
against such bills was a matter in dif* 
ference between the parties, which 
was notified to the arbitrators before 
the award made, and that they made; 
no award concerning it, and that some 
of the bills had not been paid by the 
plaintiff and the defendant was still 
liable to the holders; though it ap- 
peared by the award set forth, that the 
arbitrators stated therein, tliatthey had 
heard the allegations of the parties, 
and examined all the accounts, bills of 
exchange, ike. and all other evidence 
and proofs produced to tliem, touching 
the matters in diflerence, and awarded 
of and concerning the same, that the 
flefendant should j^ay to the plaintifl* 
1,500/. in full of all claims and de- 
mands upon him, &c. ; and so pro- 
ceeded to award concerning other spe- 
cific mairers ; but without mention- 
ing such outstanding bills, or any in- 
demnity concerning the same. Mitch- 
ell v. Staveley. 16 E. R. 58 

6 Under a submission to an arbitrator of 
all matters in diflerence between land- 
lord and tenant, the arbitrator awarded, 
inter alia, that a stack of hay, left upon 
the premises by the tenant, should be 
delivered up by him to the landlord 
by a certain day, upon the tenant being 
paid or allowed a certain sum in satis- 
faction for it : Held, that the property 
in the hay did not pass to the landlord 
on his tender of the money, by the 
mere force of the award, against the 
consent of the tenant, who refused to 
accept the money or deliver up the 
hay ; and therefore that the landlord 
could not maintain trover for it : but 
his remedy was upon the award. Hunt- 
er V. Rice. 15 E. R. lOO 
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IV. AWARD. 

(a) Where confirmed, 

1 Where an award is made after the 
time originally given to the arbitrators, 
but authority was given them to en- 
large the time, an award within the 
enlarged time is good, though it do 
not recite that the arbitrators did en- 
large the time. George v. Loudey. 

8 E. R. 13 

2 An award, which is required to be 

made in writing, &c. and ready to he 
delivered at such a time, is complete if 
made in writing and ready to be de- 
livered by the arbitrator within the 
time, though not actually delivered. 
Brown v. Vawser, 4 E. R. 584 

3 After an award made under the hand 

of an umpire and ready for delivery, 
pursuant to the terms of reference of 
which notice was given to the parties, 
an alteration by the umpire of the 
sum awarded, though made on the 
same day, and before delivery of the 
award, is void; but the award is good for 
the original sum awarded, which still 
was legible, the same as if such alter- 
ation had been made by a mere stran- 
ger, without the privity or consent of 
the party interested. Henfree v. 
Bromley. 6 E. R. 309 

4 The submission being of all matters 

in diflerence, an award of so much to 
be paid by the defendant to the plain- 
tiff on their banking account, and for 
which sum the plaintiffs were to give 
the defendant a release, is binding be- 
tween them ; for no other matter in 
diflerence between them can be in- 
tended unless it be shewn. Ingrain 
v. Milnes. 8 E. R. 445 

5 An award that each party pay his 

own costs, and that certain actions be* 
discontinued f is final and good, being 
in eflect an award of a stet processus. 
Blanchard v. Lilly, 4’ v. Blan~ 
chard. 9 E. R. 497 

6 W here lessees of laud and of coal mines 
found or to be found therein, cove:- 
litmXcd forthwith to proceed to sink for 
coal as far as could and ought to he ac- 
complished by persons acquainted ivith 
the nature of collieries, and, as in such 
cases was usual and customary, and 
to erect fire engines for the purpose, by 
the 24th of June, 1806, or in default 
thereof to pay so much to the lessor as 
arbitrators should award; and after the 


day past without any new pits sunk, 
Slc. the parties named arbitrators to 
award concerning the damage, loss and 
delay to the lessor, if any, and whe- 
ther any rent or other satisfaction 
should be made to him on that ac- 
count ; and the lessees gave bond to 
the lessor, conditioned to perforin the 
award, and afterwards the arbitrators 
awarded that the lessees had not per- 
formed their covenant by not having 
proceeded to sink for the said coal as 
far as could be accomplished y &c. (in 
the words of the covenant), on or be- 
fore the 24th of June, 18(K>,for which 
they awarded to the lessor 150/. on 
account of all damages and losses then 
incurred on account of such breach, 
and further, that the lessees should sink 
coal mines and erect fire engines, for 
getting the coals demised on or before 
the 24</t qf June, 1807, and in default 
thereof, and until the same should be 
done, they should pay a yearly rent of 
200/. to the lessor, as a compensation 
for the lord’s share reserved under the 
lease : Held, that in an action on the 
bond, it was a sufficient answer by the 
lessees to save the condition, that they 
had paid the 150/. awarded for the 
breach of the covenant up to the 24th 
of June, 1806, and as to the subsequent 
period, from thence till the 24th of 
June, 1807, that on divers days be- 
tw^eeii, &c. they did well and truly sink 
for coal in the lands demised, as far as 
could and ought to be accomplished, Sfc, 
(in the words of the covenant), and 
were ready and willing to have sunk 
and completed the pits, and to 
have erected the necessary fire en- 
gines, &c. within the time [iinited by 
the award ; but that at the time of mak- 
ing the lease, and from thenceforth, there 
were no mines of coal under the lands as 
could or ought to be worked by (gny 
person acquainted with the nature of 
collieries, or as in such cases it was 
usual or customary to work, or as have 
defrayed the necessary expenses of wenrk- 
ing and getting the same, all which pre- 
mises the defendemts ascertained and 
proved by due and sufficient experiments 
and trials then and there mtide ; but 
leave was given to amend by taking 
issue on the sufficiency of the ex- 
periments. Hanson v. Boothman. 

13 E. R. 22 

7 Anlnclosure Act, having directed that 
the allotments made by the cominis- 
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sioners, should for ever remain for the 
benefit of the appointees : Held, that 
an award and assignment of the herb- 
age of a certain close to the surveyors 
of the highways and their successors, 
for the benefit of the parish of B., 
though bad as a common law convey^ 
ance, the appointees not being a cor- 
poration, was yet good as a parliamen- 
tary declaration of the persons enti- 
tled to take the same, as if the terms 
of the award had been specifically 
enacted : And the lord of the manor, 
in whom the fee of the soil remained, 
is a trustee for the surveyors of the 
liighways for the time being. John- 
son V. Hodgson. 8 E. R. 38 

8 The award of an umpire is not vitiated 
by the two arbitrators, who werefuncti 
officio, joining in it. Beck v. Sargent, 

4 Taunt. 232. 
Nor by a stranger joining. ib, 

9 An award, directing one of two things 
to be done in the alternative, is good, 
if either of them is capable of being 
performed ; and in such case, it is in- 
cumbent on the party to perform that 
part, which is capable of being carried 
into execution. Simmonds v. Swaine, 

1 Taunt. 549 
(5) When set aside, 

• I Where a cause has been referred to arbi- 
tration, the Court of C.P. cannot inter- 
fere to enter a nonsuit against the arbi- 
trator’s direction ; but the party object- 
ing to the aw'ard must move to set it 
aside. Peters Anderson, i Marsh. 238 

2 If, upon a reference, either party is 
precluded by the terms of the rule 
from going into evidence of that which 
he is desirous to try, his remedy is to 
move to set aside the rule of reference ; 
but he cannot impeach the award. 
Hoc ex dem. Lord Carlisle, v. Bailiff 
and Burgesses of Morpeth. 3 Taunt. 378 

3' Upon an application for an attachment 
for non-performance of an award, it 
is competent to the parties to object to 
the award, for any illegality apparent 
upon the face of it, though the time 
for applying to set it aside is expired. 
Pedley v. Goddard. 7 T. R. 73 

4 But tlie Court will not listen to an ap- 

plication to set aside an award for 
any defect whatsoever, after the time 
limited by the slat. 9 4r 10 W. 3. c. 
15. 7 T. R. 73 

5 Though such defect appear u})on 

the face of the award. Lowndes v. 
Lowndes. 1 E. R. 276 


6 An award, that the defendant shall pay 

I to the plaintiff' such a sum of money, 

unless, within twenty-one days, (which 
was after the time limited for making 
the award), the defendant shall exone- 
rate himself by affidavit from certain 
payments and receipts, in which case 
he was only to pay a less sum, is illegal 
and void, because uncertain and in- 
conclusive. Pedley V. Goddard.7 T. R. 73 

7 The time limited by the stat. 9 and 10 

W, 3. c, 15. s. 2. for setting aside awards, 
made under submissions by virtue of 
that statute, does not attach on awards 
made under orders of nisiprius. Synge, 
Exor, v. Jervoise, 8 E. R. 466 

8 If an arbitrator awards a greater sum 

than the amount of the verdict, and 
judgment be entered for the whole, 
and it appears that part of the sum 
is covered by a countervailing de- 
mand which never was in dispute, so 
that only a balance less than the 
amount of the verdict is ultimately 
to be paid over ; the Court of C. P 
reduced the judgment to the amount 
of the verdict, and granted execu- 
tion for the sum really due. Prentice 
v. Heed, 1 Taunt. 151 

9 If an arbitrator profess to decide 

upon the law and he mistake it, the 
Court will set aside the award, al- 
though the arbitrator’s reasons do not 
appear upon the face of the aw’ard, 
but only upon another paper, delivered 
therewith. So it seems it would be, if 
such reasons appeared in any other 
authentic manner to the Court. Kent 
V. Elstob. 3 E. R, 18 

10 Under a submission of all matters in 
diflerence between A, and B., an 
award on matters in difference between 
A. and B. C. and D. jointly directing 
A. to pay B. a certain sum as a com- 
pensation for coals gotten by A,, be- 
longing to B., or to B. and others, 
and directing B, to give A. a bond to 
indemnify him against the claims of 
C. and D-, is bad. Fisher v. Pimbley. 

11 E. R. 188 

11 Where a cause) involving a question 
of law was referred to a barrister, un- 
der a rule of Court to settle all mat- 
ters in difference between the parties : 
and he made his award thereupon ^ but 
the question of law did not appear upon 
the face of the award; the Court, 
considering that it was the intention 
of the parties to refer the decision of 



When set aside. 


93 


When set aside, [AWARD. V.] 


the merits, as well upon the matter of 
kw as of fact, to the arbitrator, re- 
fused to open the award again, upon 
a suggestion of the arbitrator’s mis- 
take iu point of law upon the con- 
struction of a contract between the 
parties. Chace v. Westmore, 

13 E. R. 357 

12 declared in covenant against R. 
and her husband, for that B., before 
her intermarriage, covenanted with A, 
by deed to leave certain accounts in 
difference between them to arbitration, 
and to abide and perform the award, 
provided it were made during their 
lives; and A, protesting that B, had 
not, before her intermarriage, per- 
formed her part of the covenant, 
averred that after making the inden- 
ture and the intermarriage of the de- 
fendants, the arbitrator awarded B. to 
pay A, a certain sum ; and then al- 
leged a breach for non-payment of 
such sum. After verdict, on non est 
factum pleaded ; held, that upon this 
declaration, it must be taken that B. 
intermarried after the submission and 
before the award made ; in which case, 
although the plaintiff could not reco- 
ver on the breach assigned for non- 
payment of the sum awarded, because 
the marriage was a countermand to 
the authoHty of the arbitrator; yet, 
as by the marriage itself, B, had, by 
her own act, put it out of her power 
to perform the award, the covenant to 
abide the award was broken ; and 
therefore judgment could not be ar- 
rested, on the ground that the marriage 
was a revocation of the arbitrator’s 
authority, and that so the plaintiff 
could not recover as for a breach by 
non-perfortnance of the award, Charn- 
Icy V, Winstanley ^ Ux, 1 E. 11. 26G 

13 Where a cause is referred to arbitra- 
tion, the death of one of the parties, 
at any time before the award made, is 
a revocation of the arbitrator’s autho- 
rity, and the Court of C. P. will set 
aside an award made subsequently to 
such death. Potts v. Ward, 

^ 1 Marsh. 366 

H The Court of C. P. ref^used to set aside 
an aw'trd, upon a statement of facts, 
froth which it could only be inferred 
that the award was founded upon an 
incorrect idea of the law of the case. 
Deher v, Barnes^ 1 Taunt. 48 

15 The Court will not set aside 
the award of an umpire, because he 


received the evidence from the arbitra- 
tors without examining the witnesses ; 
unless he were requested to re-exam- 
ine them, before the making of his 
award. Halt v. Lawrence. 

4 T. R. 589 

16 The Court of C. P. refused to set 

aside an award, on the ground of the 
witnesses not having been examined 
on oath ; no objection being made at 
the time of their examination. Ridout 
V. Pye. 1 B. & P. 91 

17 It is no ground for setting aside an 
award, that one of the defendant’s 
witnesses was examined by the arbi- 
trator, after the evidence was closed on 
both sides, and the plaintiff’s attorney 
gone ; though by a different testimony 
from what he gave at first, the arbitra- 
tor’s opinion was influenced ; unless 
such re-examination was brought about 
by the management of the defendant’s 
attorney. Atkinson v. Abraham, 

1 B. & P. 175 

18 If an award be made on an improper 
stamp, and no application be made to 
inforce it, the Court will not set it 
aside. Preston v. Eastwood, 7 T, R. 95 
And see tit. Stamps, 

19 If a debt, arising out of an illegal 

transaction, due from one of two part- 
ners to the other, be referred together 
with other causes of dispute, to an ar- 
bitrator, who awards a sum due from 
one partner to the other, expressly on 
account of such debt, the Court of C.P. 
will set aside that part of the awanl. 
Aubert v. Maze. 2 B. & P. 37 L 

20 After an order of reference has been 
made with the consent of counsel and at- 
torney, the Court ofC. P. will not set it 
aside on an affirlavit by a party expressly 
denying liis attorney’s authority to re- 
fer, though the application be made 
.before any step taken by the arbitrator, 
excepting the appointment of a meet- , 
ing. Filmer v. Delher, 3 Taunt. 486 

21 Partiality and improper conduct in 

an arbitrator in making his award,with- 
out hearing the defendant and his 
witnesses, cannot be pleaded in bar to 
an action on the bond conditioned for 
the performance of the award, but is 
only matter for application to the 
equitable jurisdiction of the Court to 
set aside the award : Neither** can a 
parol agreement between the parties to 
wave and abandon the award be 
])leaded to such action. Braddick v. 
Thompson. 8 E. R. 344 
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92 Where an arbitrator, having by mu- 
tual agreement of the parties, closed 
his examination, refuses the applica- 
tion of the defendant's- attorney for 
another hearing, and makes his award : 
the Court of C. P. will not set aside the 
award, on the affidavit of the defend- 
ant's attorney, that he is in possession 
of evidence which w^oiild repel that, on 
which the award was founded. Ringer 
V. Joyce. 1 Marsh. 404 

A party cannot, in shewing cause 
against an attachment for not per- 
forming an award, impeach the award 
for defects not appearing on it. Hoi- 
lund V. Brooks. 6 T. R. 161 

(c) Performance, hoiv et forced. 

1 An attachment for non-performance of 

an award, is only in the nature of a civil 
execution. Rex v. 1 T. R. 266 

2 Where a submission to an award is 
made a rule of Court under the statute, 
there being no action, the affidavits 
on which to apply for an attachment 
for disobeying the award need not be 
entitled in any cause, but the affida- 
vits in answer must. Bevan v. Bevan. 

3T. R.601 

3 Butin slich case, neither the affidavits 
in support of, nor those in answ er to 
a rule for setting aside the award need 
be entitled. Bainhridge v. IJoulton. 

5E, R.21 

4 The Court granted an attachment 

for non-performance of an award 
made a rule of Court, and would not 
drive the plaintiff to bis action on the 
bond ; upon an affidavit that the arbi- 
trators, after having appointed an um- 
pire who refused to act, appointed 
another, who accepted the authority ; 
but he being objected to by the defen- 
dant, the arbitrators each proposed 
another, but could not agree on the 
person to be substituted, and another 
was not substituted, though the respec- 
tive aUornies agreed on a third, in 
consequence of which the umpire ob- 
jected to was called on to proceed, 
and made his award within time. 
Oliver v. Collings. 1 1 E. R. 367 

5 \^’here parties by an indorsement in 
general terms on the bond of subniis- 
sion to arbitration agree that the lime 
for making the award shall be en- 
larged, such dgreemeut virtually in- 
cludes all the terms of the original 
submission to which it has reference, 
amongst 'others, that the submission | 


for such enlarged time shall be made 
a rule of Court ; and consequently the 
party is liable to an attachment for 
non-performance of award made 
within such enlarged time, under the 
slat. 9 & 10 W. 3. c. 15. Evans v, 
Thompson. 5 E. R. 1 89 

6 If an arbitrator award, among other 

things, that each party shall pay a 
moiety of the costs of the arbitration, 
and of making the submission a rule 
of Court ; and one party, in order to 
get the award out of the hands of the 
arbitrator, pay the whole, he may have 
an attachment against the other party, 
if he refuse to pay his moiety. Hicks 
V. Richardson. 1 B. & P. 93 

7 Disputes existing between the master 

and owner of a ship, touching the ship's 
accounts on a certain voyage, they re- 
ferred all actions and causes of actions 
to arbitrators, who awarded a balance 
to be paid by the owner to the mas- 
ter: Held, that upon a rule for an at- 
tachment for non-payment of the sum 
awarded, it was not competent to the 
owner to claim a deduction of a cer- 
tain sum, the price and proceeds of 
certain goods shipped on their joint 
account, the whole of w hich price had 
been paid by the owner in the first 
instance, on the ground that that par- 
ticular adventure formed no part ot the 
disputes between them, and had not 
been submitted to, nor taken into the 
consideration of the arbitrators; be- 
cause it w as plainly within the terms 
and scope of the reference ; the direct 
object of which w as to make a final 
settlement of all matters of account 
betw ecn the parties ; and it w’as the 
ow ner's own fault if he kept back that 
item of the account. Smiih v. John- 
son. 15 E. R. 213 

8 The Court will not grant an attach- 

ment against a peer for not paying 
money aw arded, though the defendant 
consent that it shall issue, on condi- 
tion that it shall lie in the f>ffice for a 
certain time. Walker v. The Earl qf 
Grosx'cnor. 7 T. R. 17 1 

And see tit. Par. 

9 Nor against a^nember of parliament. 
Catmur v. Sir Edward Knatchbull. 

7 T. R. 448 

10 Where an award appears to have 
been made out of the time originally 
given to the arbitrator by the rule of 
Court, but which rule reserved to him 
the pow er of enlarging the time ; it is 
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tiot enough for obtaining an attach- 
ment for non-performance of the 
award, that the arbitrator states in his 
award that he had enlarged the time, 
without verifying the fact by affidavit; 
and it should also appear that the de- 
fendant had notice of such enlarge- 
ment of the time, within which the 
award was made, when served with the 
rule for the attachment. Davis v. 
Voss. 15 E. R. 97 

1 1 Upon a reference of all actions, con- 
troversies, &c. and also of two distinct 
matters of difference, if the arbitrator 
omit to decide one of such distinct 
matters, that vitiates the whole award, 
which cannot therefore be enforced 
by attachment. Randall v. Randall. 

7 E. R. 80 

19 An award, made upon a reference of 
all jnatters in difference between the 
parties, does not preclude the plaintiff 
from suing upon a cause of action sub- 
sisting against the defendant at the 
time of the reference, upon proof that 
the subject-matter of such action w^as 
not laid before the arbitrators, nor in- 
cluded in the matters referred. Ravee 
V. Farmer. 4 T. R, 146 

13 An attachment for not paying a sum 
of money pursuant to an award, can- 
not issue before a personal demand 
has been made ; though the time and 
place of payment be specified in the 
award. Brandon v. Brandon. 

1 B. & P. 394 

14 The Court of C. P. refused to grant 

ail attachment for non-ptrformance of 
an award pending an action brought 
on the award ; or to allow the plaiii- 
tifl'to waive the action in order to apply 
for the attachment. Badley v. Love- 
day, I B. & P. 81 

15 An agreement to enlarge the time for 
making an award, must contain a con- 
sent that it shall be made a rule of 
Court; otherwise no attachment will be 
granted for not performing an award 
made under it. Jenkins v. Law. 

8 T. R. 87 

16 A submission to an award between A. 
and B. ihe parties pn the record, hav- 
ing been made a rule of Court, which 
awa/d not having been made in time, 
the dispute had been referred to a se- 
cond arbitrator to settle by B. and C. 
who were the real parties in the Suit, 
no attachment can issue against B. for 
not obeying the award made by the 
second arbitrator, because the refer- 


ence should be made by the parties on 
the record ; and even if it had, there 
should have been another rule to make 
the second «ubmission a rule of Court. 
Owen V. Hurd: 9 T. R. 643 

N. B. As the Court had no jurisdiction 
in this case, they could not go into 
the merits, though B. consented to 
waive the objection. id. 645 

17 If the day for making an award has 
elapsed without any award made, the 
Court of C. P. will not grant an at- 
tachment for disobedience to the order, 
unless notice of the enlargement of 
the time has been served upon the 
party. Hilton v. Hopwood. 

1 Marsh. 66 

18 The Court refused an attachment for 
non-performance of an award, where 
the award was made out of the time 
originally allowed, but authority had 
been reserved to the arbitrator to en- 
large the time, though the award 
stated upon the face of it, that the ar- 
bitrator had enlarged the time so as 
to cover the award ; there being no 
affidavit of that fact, and it not appear- 
ing to them judicially; that the arbi- 
trator had any authority to make the 
aw^ard, without which the ' Court had 
no jurisdiction. Moule v. Slawell. 

15 E. R. 99, in notd 

19 Where, in an arbitration-bond the 
time was limited for the arbitrator to 
make his award, and the declaration 
stated that such time was. afterwards 
enlarged by mutual consent; it was 
held that no action could be main- 
tained on the bond to recover the pe- 
nalty for not performing the award 
made after the time first limited. 
Broivn v. Goodman. 

3 T. R. 592, notd, 

20 Two several tenants of a farm agreed 

. with the succeeding tenant to refer 

certain matters in difference respect- 
ing the farm to arbitration, jointly 
and severally promised to perform the 
award ; the arbitrator awarded each 
of the two to pay a certain sum to the 
third : Held, that they were jointly re- 
sponsible for the sum awarded to be 
paid by each. Mansell v. Burredge, 

7 % R. 352 

21 A. and B. in 1797 assigned to the 
plaintiff all debts due to them, and 
gave him a power of attorney to receive 
and compound for the same; under 
which the plaintiff in 1799 submitted 
to arbitration the matters in diflb'ence 
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then subsistifig between his princi- 
pals and the defendants : and the 
plaintiff and defendants promised to 
each other to perform the award. The 
arbitrators, having awarded a sum to 
be paid to the plaintiff as such attor- 
ney, he may maintain an action of as» 
miwpsit for it in his own name, Banfill 
V. Leigh. 8 T. R. 571 

22 Where a verdict is taken pro forma 
at the trial for a certain sum, subject 
to the award of an arbitrator, the sum 
afterwards awarded is to be taken as if 
it had been originally found by the 
jury; and the plaintiff is entitled to 
enter np judgment for the amount, 
without first applying to the Court for 
leave so to do. Lee v. Lingard. 

1 E. R. 401 

Grhnes v. Naisk. 1 B. & P. 480 

Borrowdaie v. Hitchener, 

3 B. & P. 244, accordant e : 

Hayward v. Ribbons, 

4 E. R. 310, contra 

23 The sum for which the verdict is no- 

minally taken, in such a case, cannot 
be considered as in the nature of a 
penalty for which plaintiff may enter 
up judgnaent, and thereby levy inter- 
est, sheriff's poundage, &c. He can 
only enter up judgment for the sum 
found by the arbitrator. 1 E. R. 403 
1 B. & P. 480. 3 B. & P. 244. and 

4 E. R. 310, accord. 

24 If, in such case, the award be made 

before the Term, the defendant can 
only impeach it within the four first 
days of Term. 3 13. & P, 244 

25 And personal service of the award, is 
not necessary to warrant the issuing 
of execution, if the attorney of the de- 
fendant has been served with the award. 

• 3 13. & P. 244 

26 The Court of C. P. gave leave in the 
first instance to enter up judgment 

*on a verdict reduced by award. Hig- 
ginsen v. Ntshitt. 1 33. & P. 97 

21 If an aw ard is lost, the Court of C. P. 
will, nevertheless, permit judgment to 
be entered accordingly, upon affidavit 
of its contents. Hill v. Toxvnsmd, 

3 Taunt. 45 

^d) Costs, how payable. 

1 Where a cause has been referred by 
rule of Tiisiprius and the costs directed 
to abide the event, that must be taken 
to mean the legal event : Therefore, 
where , an action of trespass was 
brought for pulling down the plain- 


gates, and aMnihiiig him, and the 
defendants justified to all the counts 
except one, under different rights of 
way, and pleaded not ^iity to the 
wfaioie ; and under the aTOve rule the 
arbitrator awarded a right of way to 
the defendants different from any of 
those pleaded by them, and found five 
shillings damages to the plaintiff for 
the assault, as having been committed 
when the defendants were attempting 
to exercise a right of way negatived by 
the arbitrator, the plaintiff can re- 
cover no more costs than damages; 
for the arbitrator’s award is not tanta- 
mount to a judge’s certificate under 
the 22 and 23 Car. 2. c, 9. Swingle^ 
hurst V. Altham, 3 T. R. 138 

2 Where, by the rule of reference the 
costs are to abide the event of an 
award, that includes the costs of the 
reference as well as of the cause. 

Wood V. 0* Kelly, 9 E. R. 436 

3 The Court of C. P. held that an 
award of costs sustained in the action, 
did not include the costs of the refer- 
ence. Browne v. Marsden, 

1 H. B. 223 

4 But the Court of C. P. held that the 
general term costs in a rule of refer- 
ence did not include the costs in that 
reference. Bradley v. Tunstow. 

1 13. & P. 34 

(And see Wilks’* s Rep. 64.) 

5 if no directions are given by an arbi- 
trator, respecting the costs of the 
award, they are to be paid by both 
parties equally. Grove v. Cox. 

1 Taunt. 165 

And sec Arhitrntor {h). aiUe 89, 90. 

6 If arbitrators award an excessive sum 
to be paid to themselves, the Court 
of C. P. will refer it to the prothono- 
tary to reduce it. Miller v. Robe. 

3 Taunt. 461 

7 If, upon the reference of an action in 
the Court of C. P. the arbitrator award 
the costs of a nonsuit to be paid by the 
one party, and a larger sum to be paid 
as a debt by the other party, the party 
awarded to pay the smaller sum is en- 
titled to a set-off without motion. 

And if payment of the smaller sum is 
enforced by attachment, the Court 
will set the attachment aside. Figes v. 
Ada77is. 4 Taunt. 632 

The like set-off in case of cross-judg- 
ments for debt or damages and costs. 

id. ibid, 

8 2ncerc, Wliether an award upon the 
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|>a^men(f of cost&of tho av^d, with- 
out fixing the*, sniounl thereof^ i« had 
io that point for unceriamty ; or uhe- 
ther tile amount tnay not be taxed by 
tho, otficer of tho Court? Barren v. 
Barry, 4 Taunt. 658 

9 But It is now settled^ that the amount 
of the fee, which an arbitrator, in a 


, iCatlse fefer?»ed in the, Court of. Com- 
^moo Pleas, awards to be paid to him- 
self for hia award, mexarhinabltf by fhe 
prothoQOta^. FiizgeraU v. Graves, 

5 Taunt, 342 

N. B. See Ward v, Mallinder. 5 ii. 489 
•which recognizes the decision of Swiri^ 
glehurst y.^ltham, ante^ page 96 
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I. TO THE SHERIFF. 

(c) How taken, 

(6) WJun and how discharged. 

11. COMMON. I 

(a) When and how filed. 

III. SPECIAL. 

(rt) How put in and perfected. 

(b) Exception and justification of. 

(c) Grounds of opposing. 

(d) How far liable. 

(c) — discharged by render of 
principal. 

(/) other means. 

(g) Setting aside and staying pro- 
ceedings against. 

IV. bail BOND, PROCEEDINGS ON. j 

V. BAIL, IN CUnilNAL CASES. j 

I 

1. TO THE SHERIFF. 

{a) How taken. 

1 At comnioii law, the sherifT could not 
hail any penuns in<licud before jus- 
tices of the peace, though he might 
hail those indicted before him at his 
torn. The stat. 23 H, 6. c. 9. was 
passed to compel him to take bail 
where he might have done, and neg- 
lected to do .so. But stat. 1 FA. 4. c. 2. 
takes aw ay his po'* er of bailing alto- 
gether, and requires him to return all 
indictments, taken before him at his 
torn, to the justices at the next sessions. 
Bengough v. Rossiter. 4 T. R. 505 

H. B. This case was aflSrmtd in Cam, 
Scac. 2 H. B. 418. disscrit. Eyre, C.J. 
2 H. B. 426. 435. who allowed, how- 
ever, that the pract ice of hailing l>y the 
eiierift*, in such Casts, had been long 
discontinued. 

S Therefore tlie sberifl'has no authority 
to take a bond for the appearance of 
persons arrested by him, under pro- 
cess issuing upon an indictment at the 
quarter s^essions for a misdetnfanor; 


he can only take a reco^izance for 
their appearance. 4 T R. 505 

2 H. B. 418 

3 An action on the case on stat. 23 H. 
6. c. 9. will not lie against a sheriff 
for refusing to take hail on an attach-^ 
went out ol* chancery ; that statute l e- 
ferring only to profess in courts of 
common Vav/ Studdx.Acton. 1 H.B.468 

4 The security to the sheriff under 23 

H. 6. c. 9. must be in the particular 
form marked out by the statute, other- 
wise it is void ; and this statute re- 
quires the bond to be given to the 
sheriffs as such, for the appearance of 
the party, and for no otlier purpose. 
Rogers V. Reeves. I'T. R 42l 

5 The obligation being given to the 

sherifl’s bailiff is bad, for it must be to 
such officer as has the return of pro- 
cess. id. 421, 2 

6 The stat. 23 H. 6. c. 9. relating to 
bail-bonds is a public Act;, therefore 
the Court will take notice of it, thougli 
it be not pleaded. Samuel v. Evans. 

2 T. R. 569 
And see 15 E. R. 320 

7 x\nd if it appear in a declaration by 

the assignee of a shesrifl’on such bond, 
Ibat the liond is void by the piKivisions 
of that statute, the Court on motion 
will arrest the judgment after verdict 
against the defeudanl, upon a plea of 
non est factum. 2 T. 56^ 

8 The sheriffs of London, to whom as 
such, a writ of special capias was di- 
rected, under w hich they arrested the 
plaintiff! cannot be sued for damages 
for not having taken bail for his ap- 
pearance, according to the stat. 23 if, 
6. c. 9. ; the sufficiency of the bail ten- 
dered being only alleged to be within 

I Middlese;i and London taken together ; 

\ though it was also averred, that from 
time immemorial, the same persons 

I had always been duly appointed to, 

and had exercised the office of sheri^ 

* 
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of the two counties at the same tiitie, suerenJer, ami hstio^ ^ievnfrien^ed the 

and that the defendants were shenfis proceedings against the biii, the Court 

of both, at the time of the grievance ordered proceediOfgs ^ the bail-* 

complained of* Jjoxfeti v. Isomer and bond to be stayed. Pltf/qit<ni v, 

Goodbeherc. 15 E. R* 820 HowdL 10 E. R: 100 

9 It is sufficient to state in the condi* 6 After a party arrested 00 civil process 

lion of the bond, the names of the par- has been discharged, on giving a bail- 

ties^and the time and place of the de- bond to the sherift) for his appearance 

fendant’s appearance: if the cause of at the return of the Writ^ it is optional 

action be added, it may be r^ected as in the sheriff whether he will accept 

surplusage. Owm v. jVa*7. 6 T. R. 709 the surrender of the parly in discharge 

10 Therefore, where under an original of the bail-bond before the return of 

writ in a plea qf trespass an ijke case on the writ ; and therefore, though oo- 

promises, the sneriff took a bail-bond tice of such surrender were given to 

conditioned for the defendants ap- the sherift^ and the gaoler in wiiose 

pearance in a plea qf trespass; it was custody the party then was at the suit 

held good. id. ibid. of another; after which the gaoler let 

11 Where the writ was to appear before the party out of custody ; yet, held 

the King, wheresoever he should then be that the gaoler was not liable upon his 

in England, and the sheriff took a bond of indemnity to the sheriff, as 
bail-bond for the party *8 appearance for an escape in the former suit; for 

before the King at Westminster on the the party was not legally in the cus- 

day named in the writ : Held, to be a tody of the sheriff or his gaoler, merely 

subsUntial compliance with the stat. by virtue of such notice of surrender. 

23 H* 6. c. 9. so as to entitle the as- Hamilton v. Wilson. 1 E. R. 38.1 

signee of the sheriff to recover on such 7 Neither the bail to the sherift^ nor a 
bond. Jones v. Stordy. 9 £. R. 55 defendant who has given a bail-l>ond, 

, . _ » . ,« f * held to bail in an action brought 

(h) When and how discharged. |jy sherift' on that bond. Brander 

1 If the defendant, who has given a v. Robson. 6 T. R. 3 56 

bail-bond, surrender himself to the Mellish v. Pctherick. 8 T. R. 450 

sheriff btjbre the return qf the writ, the 8 Bail in the original action, after judg- 
bail-bond raay^be given up, ami it will ment recover^ against them on tlie 

be considered as if no such bond had bail-bond, ttmy be holden to bail in 

been given. Jones v. Lander. 6T.R.753 an action on such judgment. Prendcr- 

2 But he must give notice of such gast v. Davies. 8 T. K. 83 

surrender. Maddocks v. Bullock. 9 If A, being arrested by B. on proces-i 

1 B. & P. 325 of C. P. give l>ail to the sheriff, and 

3 And it is optional with the sheriff, before the return of the writ, l>eing 

whether or not he will accept the sur- again arrested by C- is committed to 

render, in discharge of the bail-bond, the Fleet prison, after which B. takes 

before the return of the writ. HamiU an assignment of the bail-bond, and 

ion V. Wilson. 1 E. R. 383 proceeds thereon, that Court will stay 

4 Where a plaintiff being arrested, has such proceedings ; but will nut make 

remained some time iii custody, and B.pay costs, for they will not try upon 

then a bail-bond has been taken, it affidavit whether he knew or not tbul 

may be cancelled, if the defendant re- A. was in custody, but will consider 

turn into the sheriff's custody before him ignorant of that fact, unless no- 

the return of the writ. Stamper v. tice of surrender has been regularly 

Milboume. 7 T. R. 122 given. Harden v. Hamem. 3 B. & P. 232 

5 Where the principal surrendered to 10 A bail-bond given to the sheriff of 

the gaoler at the county gaol, in dis- Durham, under a writ issued imniedi- 

charge of bis bail to the sherif!) before ately from this Court to him is not 

12 Vclock on the first day of Term, void; though the Court Palatine 

being the return-day of the writ, and might have interposed and claimed his 

the under-sheriff signified his assent to privilege. Jackson Hunter. 6T.R.71 

the surrender by return of post the 11 A sheriff bond, stated to have been 
next day, at the distance of 17 miles ; taken on the 4th November, conditioned 
the ^plaintiff having afterwards taken for the defendants appearance on the 

an assignment, with notice of such morrow qf All Souls, [jczV. 3d Nov.] 
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h^rge vilhg)^ Hear London, is too |ifeii|s« 
ral^if lives iu o^lieu connu within 


is void by the statute, Sa?mirly. 
Evani, 2 T. R. 569 

And see tit. SHanirr. (BAaBdfCD — ^Pdst. 
Page 106.) 

II. COMMO?^. 

When and hoxo filed, 

1 The clerk of the bails is directed 
in fiUupe, to mark the bail-pieces 
numerically as they are received. 
Keg, Gen. {K. B.) E. SO G. 3. 

3 T. R. 6G0 

2 The plaintiff cannot file common bail, 

accoi’din^ to the statute, after the suc- 
ceeding Term after the writ is rcturn- 
Ahle. Smith v. Painter > 3 T. R. 719 

3 Tliougb judgment has been irregularly 
signed without filing common bail for 
the defendant according to the statute, 
until after the succeeding Term after 
the writ wa* returnable, and after the 
judgment itself has been entered up, 
yet, the defendant having given a cog- 
novit is estopped from objecting to 
the irregularity, if before the time of 
making the objection, the plaintlfl* has 
filed common bail nunc pro tunc. 

Davis V. Hughes. 7 T. R. 206 

N. B. When a defendant may he dis- 
charged on a common appearance, see 
tit. Practice. 

III. BAIL SPECIAL. 

{a) How put in and perfected. 

K. B. For Bail in Error, see tit. Error. 

1 In all bailable actions, notice of special 
bail shall be given. Iteg. Gen. E. T. 
49 G. 3. 1 Taunt. 616 

3 Where the action is by original, the 
defendant has till four days after the 
quarto die post to put in bail. Framp- 
ton V. Barber. 4 T. R. 377 

3 Bail above may be put in, on a dies non 
juridicus. Bud dele u v. Adams. 

5 T. R. 170 

4 Where a writ is returnable, the first 

return of a Term, in a country cause, 
in C. P., the defendant has eight days 
after the quarto die post to put in bail. 
Rolfe V. Steele. 2 11. B. 276 

5 A defendant cannot enter into Uie re- 

cognizance of bail; but each of his 
bail sliull bind himself in double the 
aum sworn to. Heg. Gen. C. P. E. 36 
f?. 3. 1 B. & P. 530 

'6 If a man carry ®n his business at a 
lodging in one j^ace, and keep a house 
at another, notice of bail, describing 
him as of the former place is suffi- 
cient, Weddallv. Berger. 1 B.3cP. 325 
7 Adsiicri|itiaA.of bcil^aaof one of the 


the village, Rkhnam r. Hawes. 

• 6Taunt. j[73 

6 I'he want of a desbriptibn of bail is 
cured by the plainlifTs excepting to 
them. Bigg V. Dick. 1 Taunt. 17 

And see Pierson v. Willimeni. id 18,w. 

9 Of the four days allowed to perfect 

bail in, after an exception, the first is 
reckoned exclusively, and the la.->t in- 
clusively ; so that where the exception 
was on Wednesday, an attachment 
could not regularly issue against the 
sheriff till the Tuesday fi>llowing, 
{Sunday hemg no day); but though 
the attachment did issue on the Mon^ 
day, the Court would not set it asiile^ 
because the bail were not perfected. 
North V. Evans. 2 H. B. 35 

10 Where bail are pul in in due time, the 
defendant is not bound to give notice, 
but the plaintiff must search in tlie 
filazer’s book: Otherwise if they l>c not 
put in in due time, Dawkins v. Heid. 

1 11. B. 529 

11 Bail above may be put in, and ilie 
principal be surrendered before the 
return of the writ, and the plauitiff 
cannot afterward^ proceed on the bad- 
bond. Hydew Whiskard. 8T. R.456 
But see Newton v. Lewis, and Huggins 
V Bamhridge 8 I . it. 457, 8. n. 

12 Bail are not regularly put in, i nless 
the name of the proper county be nz- 
serted in the bail-piece. Smith v. 

ler, 7 T. R. 9G 

13 Bail is not regularly put in, tnl t.^e al- 
lowance of it has been servt ii, even 
though the plaintiff oppo>e the justi- 
fication. Rex V. Middlesex Sheriff. 

4 T It. 493 

14 Or be otherwise infornn e of it* lioU 

land V. White. b. & P. 3tl 

N. B. This practice proceeds not oi.iy 
on the ground of prottcting the re- 
venue, but also on the not. on that the 
defendant must be taken to have wav- 
ed his justification, unless he ^el Vt liie 
rule for the allowance. 2 B. & P, 3 
(>) Exception and Justification of. 

1 It is no exception again^i bail until the 

plaintiff give notice of the exception. 
Oldham V. Burrell. 7 '1 • R. 26 

2 la bailable cause for any cau^e ex- 

ceeding lUOO/. itsUaii b< sufficient for 
the bail to justify m lOvKi/. bey^md 
the sum sworn to. Reg. Gen M ch. 
51 G. 8.K. B. 13 T.R i>2 

0* JP* 3 i aum. 54l 

H2 
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8 If bail to the sheriff be put in above, 
and exception taken before an assijvn- 
inent of the bail-bond,, they are bound 
to justify notwitlistandin^ such as- 
sis^nment. Hill v. Jones. HE. R. 321 

4 Bail must actually have become so, be- 

fore notice of justification is jo^iven. 
Collier V. Godfrey. 1 H. 13. 291 

5 Where bail are re;^ular]y put in and 
excepted to, the defendant need not 
describe them in his notice of justifi- 
cation. England v. Kenvan. 

1 B. & P. 335 

6 The defendant has four days exclusive, 

from the day of the exception, to jus- 
lify bail ; and if an attachment be ob- 
tained on the fourth daY,the Court of C. 
P. will set it aside, without first callinp; 
on the defendant to justify bail. May- 
cock V. Solyman. 1 N. R. 139 

And see B T. R. 258. 

7 Bail above having been put in and ex- 
ception entered in the vacation, notice 
of justification for the first day of the 
next Term must be given within four 
days after S7ich exception ; and such 
notice not having been given, the bail- 
bond may be assigned, and tlie bail be 
proceeded against. Milson v* King. 

9 E. R. 434 

8 In the Court of C. P. two days' notice of 

justification must be given,as well where 
the bail originally put in, as where 
added bail, be brought up. Nation v. 
liarrett. 2 B. & P. 30 

9 In justifying bail by affidavit, where 
the same persons are hail in more ac- 
tions in one, each affidavit ought to 
stale that the bail are worth double 
the amount of the debts in all the ac- 
tions wherein they ofJer to become 
baU. Field V. Waiuewright. 3 B. & P. 39 

10 Bail in the Court of C. P. shall jus- 
tify at the sitting of the Court only, 
and at no other time, except on the 
Iasi day of Term, when bail w ho may 
have been prevented from attending at 
the sitting of the Court, shall be pier- 
mitted to justify at the rising of the 
Court. Reg. Gen, E, T, 51 G, 3. 

3 Taunt. 569 

11 Notice of bail given on the 10th of 

Noiemher , — on the 12th, notice that, 
other bail would be added, who 
would justify on the 15th: On the 
14th the latter notice countermanded, 
and notice again given of the original 
bail: They appearing to justify on 
the held that the last notice 

would be sufficienC if notice of justifi- 


cation had been given, v. Mar^ 

shall, 1 Marsh. 322 

12 If bail justify without the observa- 
tion of the counsel instructed to op- 
pose them, the Court will not require 
them to come up again and justify de 
novo, Hawkins v. Wilson. 4 Taunt. 666 

(c) Grounds of opposing, 

1 Bail by affidavit rejected, on the ground 

that one of them was described in the 
notice of justification as A, II. gene- 
rally, but in the affidavit of justifica- 
tion as A. B. the younger. v. 

Mellcr. 1 Marsh. 386 

2 A false addition in the description of 

bail is a fiital objection. Wood v. 
Chadwick. 2 Taunt. 173 

3 Neither an attorney, nor a clerk to 

an attorney can be bail to the action. 
Laing V. Cundall, 1 H. B. 76. Whe- 
ther the clerk be articled or not. Cor- 
Irish V. Ross, 2 H. B. 3.50 

4 And though he be not clerk to the de- 
fendant's attorney, liedit v. Broom- 

\ head. 2 B. & P. 561 

And see Richie v. Gilbert, and Cakiah 
v. Ross. 1 launt. 164, not is. 

5 If bail be put in witiiout any descrip- 
tion, one of whom afterwards proves 
to be a clerk to an attorney, and the 
other a person in a low situation, the 
plaintiff may treat, the bail as a nullity, 
and take an assignment of the bail- 
bond. Fenton V. Ruggles. 1 B. & P. 356 
Wallace v. An owsmith. 2 B. &: P. 49 

6 In K. B. the plaintiff must, except to 
such hail, and cannot treat it as a nulli- 
ty. R. V. Sheriff of Surrey. 2 E. R. 181 
Foxall V. Bowermun. 2 E. R. 182 

7 If bail is added to an attorney, and 
justifies without opposition, the Court 
of C. P. w ill not set aside the allowance 
of bail. Bellw Gate. 1 Taunt. 162 

8 Any persons may be bail for the pur- 

pose of rendering the principal. Per 
Heath, J. 1 Taunt. 163 

9 It is generally speaking no objection 

to bail that they are indemnified. 
Neat V. Allen. 1 B. & P. 21 

10 But the Court of C. P. rejected bail, 
who had received a verbal promise of 
indemnity from the defendant'^ attor- 
ney : giving time to put in fresh bail. 
Greertfill v. Hopley. 1 B. & P. 108 

11 It is not sufficient ground to reject a 
person as bail, that he is described 
to be of A, in the county of B., gaol 
keeper," for he might be a corpora- 
tion gaol keeper, arS so hpvc liotbing 
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to do with the process of the Court. 
Faulkner v. Wise, 2 B. & P. 150 

12 The plaintiff may waive the qualifi* 

cition that the bail shall be house- 
keeper or freeholder. Saggers v. 
Gordon, 5 Taunt. 174 

13 It is not sufficient for bail to swear 
they are worth a certain sum " ex- 
clusive of their debts.^' Horne v. Carr, 

4 Taunt. 704 

14 An indorser of a bill of exchange 
may be bail for the drawer, in an ac- 
tion against him upon the same bill. 
Harris v. Manlei/. 2 K & P. 526 

15 It is a sufficient objection to bail, that 

he hath privilep^e of Parliament, 
whereby the plaintiff may be delayed 
in obtaining payment from him. Gra~ 
hain V. Sturt. 4 Taunt. 249 

(d) How far liable, 

1 Where bail is taken under a judge’s 

order (in C. P.) that Court, contrary 
to the practice of K. B. holds each of 
them lial>le to double the sum ordered ; 
considen!>{x the order as equivalent to 
tlie affidavit in other cases. . Dahl v. 
Johnson. 1 B. & P. 205 

2 The Court of C. P. held that if bail 

enter into a recoirnizance, although 
they are excepted to and never justify, 
they still remain liable. liramiuell v. 
Farmer. 1 Taunt. 427 

3 If a plaintiff recover a judcmterit for 

money lent and interest, he cannot 
tberelbre require the hail to pay him 
interest on the amount of the jndg’- 
incnt as part of his costs. Waters v. 
Rees. 3 Taunt. 503 

4 Although a bail having rendered, the 
defendant instigates him to vexatious 
attempts to obtain his discharge under 
an insolvent act, the Court will not 
compel him to pay the costs of the 
plaintiff ^s resisting those attempts.’ 
liinstanUy v. Head. 4 Taunt. 192 

5 Bail being fixed, if one of them, hav- 
ing paid the debt, bring his action 
against his co-bail fjr contribution, he 
must prove the judgment as well as 
the execution, helldon v. Tankard. 

• 1 Marsh. 6 

6 Where the defendant in the action 
gave a cognovit for the debt and costs 
payable by seven instalments ; and 
alter the bail were fixed, an Act passed 
tor discharging insolvent debtors in 
custody for debts due at a certain day, 
prior to the bail being fixed, at which 
day three only of the instahnenls were 
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payable ; and afterwards the principal 
was discharged under the Act, when 
only two iqore of the instalments had 
become payable : yet, field that the 
bail were liable for the whole con- 
demnation-money ; the entire debt, 
qua debt, being due instanter. with a 
stay of execution only for certain por- 
tions at certain times. Shakespeare v. 
Phillips, H E. li. 433 

7 Bail to the sheriff are liable to the 
plaintiff ^s ivAo/t? debt (without regard 
to the sum sworn to) and costs, pro- 
vided they do not exceed the penalty 
of the bail-bond. 

Mitchell V. Gibbons, 1 H. B. 76 

Stevenson v. Cameron. 8 T. R. 28 

8 The bail to the action arc not liable to 

pay the costs of a writ of error. Yates 
V. Doughan. 6 T. R. 288 

9 A. is arrested and held to hail in a 
civil action, after which an extent is* 
sues against him at the suit of the 
crown, and he is thereupon committed 
to the custody of the sheriff of Lon- 
don. (Jn an application to the Court 
by the bail tor relief ; Held, 1st, that 
the bail were not entitled to enter an 
exoneretur on the bail-piece ; 2d, the 
crown having refused its consent to 
the defendant being surrendered, unless 
he should be immediately remanded 
to the custody of the marshal, that the 
Court of C.P. would have no authority so 
to remand him, afterhe had been surren- 
dered to the warden of the Fleet : and 
3d, that tlie bail could not surrender 
the defendant by habeas corpus, as a 
matter of right, without the consent 
of the Crown ; but the Court express- 
ed their readiness to give the bail 
time for surrendering the defendant. 
Jiodi^son V. Temple. 1 Marsh. 166 
Ajid see Habeas Corpus. 

10 Where the proceeding upon the 
cognizance of bail is by action, the 
plaintiff is entitled to the costs of such 
action, commenced after a return of 
non est inventus to the capias ad sojlis^ 

against the principal, though 
the bail rendered their principal before 
the eight days allowed by the practice 
of the Co\jrt after the return of the 
process agamst the bail. Hughes v. 
Poidexdi}. 15 E. H. 254 

11 The plaintiff in an action on the re- 
cognizance of bail, is not entitkd to 
the costs up to the time of notice of 
render and staying proceedings, if the 
bail render their princip^ vvitliia the 
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eiglil days jAoWe3% the rule of Trin^ 
1 Anne. Crtssifiellv.lhrn. IM.&S.742 
For the iiahitUy of haii on on Indent^ 
nity Bond, see Sparkes v. Martindal^. 

8E.R. 593 

(e) Discharged by render of Principal, 

I Bail may render the principal before 
the return of a rule against the sheriff 
to bring in the body, before they have 
justified, giving notice of such surren- 
der to the plaintiff’s attorney. Beg. 
Gen. K. B. T. 33 G. 3. 5 T. ft, 36S 

S So they may render the principal after 
an assignment of the bail-bond, though 
they have not justified. Edwin v. Allen. 

5T. R. 401 

S Though a rule to bring in the body 
has been served, bail may render the 
defendant without justifying. Hall v. 
Walker. IH.B. 638 

4 If, on exception to bail, notice be ^iven 
of other bail; only one of whom justi- 
fies, and the names of the former spll 
remain on the bail* piece, such for- 
mer may surrepder Ijic principal. Bex 
V. the Sheriff of Essex. 5 T. R. 633 

5 Where bail are opposed, and rejected, 
and the* defepdant is surrendered on 
the next day, he may justify new bad, 
without paying the costs of the former 
opposition. HoJivard v. Andre. 

1 B. & P. 32 

6 The Court of K. B. held that, though 
one bail only had justified, and time 
had been refused to justify apother, 
they may be com|)etent to surrender. 
Anonymous jx.B.EM G.3. 1 N,R.138,». 

7 And that even bail rejected while on 

the bail-piece, are cqrapetent to sur- 
render. Ibid. 

.8 But the Court of C. P. held that bail 
rejected are no bail, and canpot sur- 
render. Mills V. Head. VN. R. 137 

9 Bail who arc excepted to, and do not 

justify on the day apppinted, cannot 
afterwards surrender the principal, 
being thereby out of Court; bpt the 
defendant being, in point of fact, in 
custody before the assignment of'lhe 
bail-bond, the Court set aside proceed- 
ings on payment of costs. Hardwick 
V. Bluck> 7 T. R. 297 

10 But* the Court of C. P. has since held 
that bail may renejer the principal, 
after having failed to justify op the 
day for which notice of justification 
bas been given : ^nd if they do sur- 
render tb^ principal, and the plaintiff, 
^fter notice thereof^ take a^gn- 


mept the bail-bond and proceed 
thereon, the Court will set aside the 
proceedings, with the costs of the as- 
signment. Sefflperv. 9N.R.85 

11 Bail may render without justifying; 

apd where the rule expires in vacation, 
a render on the first day of the ensuing 
'Texm^sedcntecurid, is good, though no- 
tice were not given till afterwards, on 
the same day, and after a writ of pro- 
cedendo had issued tp an inferior Court, 
where the cause origiviated. Wiggins 
V. Stephens. 5 E. f(. 533 

12 Bail sued on their recognizance by 
attachment of privilege, may render 
the principal on the appearance day 
of the return. Fletcher v. Aingtll. 

2H. H. 117 

13 But the surrender must be before the 

rising of the Court, tardner v. Bas- 
sage. 2 H. B. 593 

14 The Court will not enlarge the time 

for bail to render their principal, on 
the ground that he could not he re- 
move without endangering his life. 
Wynnv. Petty. 4 E* R- 102 

Nightingale v, Lowry, cited. 

4 E. R. 102, no/d, 
But sec Winslanky v, GaitskelL 

16 E. H. 389, contrd 

15 Nor on the ground of the unwarranta- 

ble arrest, apci detention of the princi- 
pal, by a foreign epeipy. Gran^ v. 
F^nn. 4 E. R. 189 

16 For the bail not excused from the 

performance of the co.ndition of the 
bond, merely because the render has 
become impossible, without any de- 
fault of theirs ; but only when it has 
become so^ by tjie act pr law of our 
own state. id. 190 

17 But it seems the Court would enlarge 

the time of render, in order that thp 
examination of the principal, a bank- 
rupt; might be previously completed ; 
*^0 pT^judice ensuing therefrom to the 
plaintiff. Mggde v. Jfo.we/t. 3 E. R. 1 45 
(See same point, Gkndining v. Bobin- 
son.) 1 Taunt. 320 

18 The Court refused to enlarge the time 

for bail to render the principal, on afr 
fidavit that he* vf as a lunatic; it not 
appearing that he was in such a state 
ps to occasion any immediate peril of 
life, cHher to bimself pr others. CocJlf 
V. Bell. 13 E, R. 355 

W A person may assist bail ip taking, 
and may law|iilly detain the principal^j 
although the bail do not continue pre- 
sent, J^ewcfl v. StQtf;. 3 Taunt. 425 



Stirrtndir tif 'Prznc^ai, [BAll^ m*] Discharged hy other sMani, 108 


SO The bail have ei^U days in which to 
render the principal, from the I'eturn 
of that writ, on which there is an 
effectual proceeding ag^aimit them. 
IVilkitisou y. Voss, 8 T. R. 4^ 

21 Therefore, where the plaintifl* sued 

the bail on their recognizance, who 
did not render the principal within 
eight days, and then the plaintiff died, 
(after plea and demurrer in that ac- 
tion), and his executors brought ano- 
ther action against the bail; it was 
ruled, that the bail had eight days 
from the return of the process, in the 
second action, in which to render the 
principal. 8 T. R. 422 

22 An intervening Sunday is to be reck- 
oned as one of the eight days in full 
Term given to bail, to render their 
principal after the return of the writ. 
Cressivell v. Green. 14 E. R. 537 

23 In the Court of C. P. where bail 
served with process on his recogni- i 
ZJnee, died lk.*f'ore the quarto die post, 
and fresh process issued against his 
executors, it was held that they had, | 
until the quarto die post of the second I 
writ, to surrender the principal. 
Meddon^scroft v. Sutton. 1 B. & P. 61 

24 Ifan action be brought in K. B. against 
bail, on a recognizance of bail taken 
in C. P., tliey have the same indul- 
gence, (of eight days in full Term after 
tlK: return of the writ against them), 
to render the principal, as if the re- 
cognizance had been taken in tlie for- 
mer Court. 

Fisher v. Branscqmhe. 7 T. R. 355 

25 \Vhere, after due notice of render of 

the principal, the plaintiff still pro- 
ce«l^ against the bail, in the action of 
debt upon the recognizance, berauMie 
710 oiler was made by them to pay the 
costs in the suit against them, nor any 
rule obtained by them to stay pro-* 
ceedings in the action against them, 
on payment of costs : Held, the sub- 
sequent proceedings irregular, being 
contrary to the rule of CoUrt, Trin. I 
Aan, which says, that on such notice 
of render, all farther proceedings 
against the bail sdmH cease. Byrne 
V Aguilar. 3 £. R. 306 

26 The Court will allow time to the bail, 
to surrender their principal* where, 
the principal being in custody, under 
process or another Court, it appears, 
on the return made tp .a habeas cor- 
fus, issued by tbe bail* in order to ren- 
der him, that be cannot be removed 


out of such custody* without danger 
Ip his life, and that such impossibility 
stin continues. Winstanky v. Gaiu^ 
keU. * 16E. R.$89 

(/) Discharged by other means. 

1 A cognovit by the principal, without 
notice to the bail, does not discharge 

^ the bail. Hodgson v. Nugent. 5 T.R.277 

2 But if a plaintiff accepts from the 
principal defendant, a cognovit, where- 
by be gives him time for payment, by 
instalments, he thereby discharges the 
bail, unless they are parties to the ar« 
rangeinent. Bowsjield v. Tower. 

4 Taunt. 456 

3 And if a plaintiff takes a cognovit, pay- 
able by instalments, and postponing 
the payment of any instalment, to a 
later date than the time when the 
plaintiff could, with diligence, have 
obtained judgment and execution, the 
bail are discharged. Croft v. Johnson. 

5 Taunt. 319 S. C. I Marsh. 59 

4 If the principal die after the return of 

the ca. sa. and before the return be 
filed, the bail are fixed, and the Court 
will not stay the filing of the return in 
favour of the bail. Rawlinson v. Gan* 
ston. 6 T. R. 284 

5 The Court will enter an exoneretur on 
the bail-piece, on payment of the sum 
sworn to, and costs, though less than 

I the sum acknowledged to be due, as 
well where the action is by original, 
as by bill. Jacob v. Bowes.- 6 £. R. 31 

6 Defendant having been sued, and 
held to bail by a wrong Christian 
name, the plaintiff* having declared 
against him, and bail having been put 
in and perfected by the right name, 
the bail cannot afterwards object to 
the irregularity, on a motiotl to enter 
an exoneretur. Clarke v. Baker. 

13 E. R. 273 

7 Where the substantive cause of actioji 

did not require special bail, without ^ 
judge’s order, and the plaintiff holds 
the defendant to bail on the money 
counts, and did not recover thereon, 
the Court of C. P., ordered an exone* 
retur to be entered on the bail-piece. 
Caswell V* Coare. 2 Taunt. I Of 

8 Bail cannot plead the bankruptcy and 

certificate of their principal, in their 
own discharge, Beddome v. HoU 
iropfc. 1 B.&P.450;«. 

Donnelly r. Dunn. 1 B. 8c P. 448 

2 B. & P. 45 

9 The Court refused to order an exoner* 
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etur, to be entered on the bail-piece, 
on the ground that the debt was con- 
tracted, while the defen;;lant was resi- 
dent in a foreign country, and before 
he became a bankrupt, by the laws of 
that country, though he had obtained 
bis certificate there. Pedder v. 
WMuster, 8 T. R. 609 

10 N.B. The Court distinguished the 

above, from the case of balluntine v. 
Golding. 4 T. R. 185. n. 

•where plaintiff as well as defendant 
resided in Ireland, at the time of the 
defendant's bankruptcy there. 

11 If an action be commenced against a 
bankrupt, after a commission, for busi- 
ness done before the bankruptcy, and 
the bankrupt afterwards obtain his 
certificate, the deft^ndant is discharged 
from the costs as well as the debt, and 
the Court will enter an exoneretur on 
the bail-piece. Willett v. Pringle. 

2 N. R. 190 

12 If a plaintiflT, after judgment obtained, 
proves his debt, under a commission of 
bankrupt, sued out against the <lefend- 
ant, and also proceeds against the bail, 
the bail . are thereby entitled to tbeir 
discharge, under stat. 49 <V. 3. c. 121. 

§ 14; and the Court of C. P, dis- 
charged them on motion. Ltnging v. 
6o?rT/n. 2 Taunt. 246 

IS The bail are entitled lo be di.scharg- 
cd, upon their bankrupt principalis 
obtaining his certificate, before the 
tirte allowed to them by tlie indul- 
gence of the Court, for rendering their I 
principal, is out ; i. e. before the ap- 
pearance day of the last scire facias. 
But the bail not having applied in 
time to enter an exoneretur on the 
bail-piece, till after the money levied 
upon them, they can only be relieved 
on payment of costs. Mannin v. Par- 

e tridge. 1 4 E. R. 599 

14 If an action be commenced, and the 

defendant become bankrupt, and ob- 
tain his certificate, and afterwards per- 
mit judgment to be signed, for want 
of a plea, after which the plaintifls 
proceed against the bail, the Court 
will tiot relieve the bail on motion. 
Clarki V. Hoppe. 3 Taunt. 46 

And setnble, that they could in no 
mode, take a/ivantage of the bank- 
ruptcy and certificate, id. ibid, 

15 If plaintiff sue the bail by action, and 
take then) 'in execution, he cannot 


afterwards take the principal, though 
one of the bail become bankrupt, and 
be discharged, and the other also be 
discharged, on payment of 5s. in the 
pound, and upon an understanding, 
that the plaintiff was at liberty to pm.* 
ceed against the principal. Allen v. 
Snow, 2 M. & S. 341 

16 One of two defendants, having been 
holden to bail, in Trinity Term, the 
plaintiff proceeded to outlawry against 
the other, and delivered a declaration 
against the former, on the first day of 
Easter Term, not having obtained a 
rule for lime to declare : the Court of 
C. P. held, that, the cause was out of 
court, and the bail entitled to an exa- 
neretur, Sykes v. Buutvens. 2 N. R. 404 

17 I'he Court permitted an exoneretur 

to be entered on the bail-piece, the de- 
fendant being under sentence of irans- 
jx)rtation for a felony. Wood v. Miir’ 
chelL 6 T. R. 247 

18 The defendant, a seaman, being out 
upon bail, on process for a debt under 
20/. was impressed into the King’s 
service, and as he would have been en- 
titled to his discharge, if in custody, 
by virtue of 32 G. 3. c. 33. { 22. the 
Court, on ap}>lication of the hail, order- 
ed an e.xoneretur to be e nti red on the 
bail-piece, instead of granling an ha- 
heas corpus, Robertson v. Patterson. 

7 E. R. 405 

19 The defendant being in custody of a 
messenger, un<ler an order of the Se- 
cretary of State, for the purpose of 
being sent out of the kingdom by vir- 
tue of the Alien Act, 43 G, 3. 
c, 155., the Court refused to issue a 
habeas corpus, on the application of 
his bail, to bring him up, that tin y 
might render him in their own dis- 
charge, on account of the public in- 
convenience, ami })rol>id)lt risk of his 
passage, which had been taken in a 
ship, immediately about to sail to his 
destined pot’t, But they also refused, 
wdiile he was still in the kingdom, and 
might possibly be set at large again, to 
enter an exoneretur on the bail- piece : 
but they said they would remember 
that the situation of the bail was with- 
out any fault of theirs, if any proeccd- 
ngs were taken against them in the 
mean time. Folkein v. Critico, 

13 E. R. 457 

(And see Hodgson v. Temple.) 

1 Martb. 166 ante, page lOl 
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30 If an alien defendant be sent out 
of the kingdom, after he has given a 
bail-bond, and before the return of the 
writ, the Court will order the bail-bond 
to be cancelled. Postel v. Williams. 

7 T. R. 517 

21 If the defendant, an alien, be sent 

out of the kingdom under the Alien 
Act, a. 3. c. 4. the Court will per- 
mit the bail to enter an exoncretiir on 
the bail-piece, unless they are indein- 
nificd, or have money in their hands, 
belonging to the defendant, sufficitnl 
to answer the plaintili’^s demand. 
Merrick v. Vaucher. (> T. R. 50 

Coles V. De Hayne. C) T. R. 52 

22 Bail of an alien who was sent out of ■ 
the kingdom, applied to be discharg- j 
ed, on payment of 1000/., deposited 
with them; which sum the plaintilV 
had recovered by verdict ; but the 
Court held them liable for the costs 
also. Coles v. De lluyne. G T. R. 24G 

Setting aside, and staying proceedings 
agamst. 

"N.B. See scire facias,///; Recogni- 
zance, post. 

1 If biiil above be put in and justified, 
within four days from the ruling the she- 
riff to bring in the body, the Court of C. 
l^ will set aside all proceedings upon the 
bail-bond, coinincMiced previous to the 
time of ju^jtificalion. IV/ight v. Walker. 

3 B. & P. 564 

2 If, upon tlie return of non est inventus 
to the ca. sa. the plaintiff proceed 
agaiu-st the bail, and deliver a declara- 
tion coudirionally, the bail cannot ap- 
ply to the Court, to stay proceedings 
on payment of the debt and co.sU of 
the original action only, but nui>t also 
pay the costs of the second action, 
though the bail tendered the original 
damages and costs, before the end of 
eight days, from the return of the ca. 
sa., within which time, by the practice 
of the Court, they might have dis- 
charged themselveS;; by surrendering 
tbeir principal. Pevigal v. Mellish. 

5 T. R. 363 

3 If the principal be actually in the cus- 
tody of the sherifl^ at the time w’hen 
4be latter, at the instance of the plain- 
till, returns non est inventiis to a ca. 
9a. ; the Court of C. P. will set aside 
such return, together with all subse- 
quent proceedings against the bail, 
*jiud order the money, levied under an 
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eKectitiort, ito^hc' returned to ib^m. 
Forsyth v. Marriot ^ Orover. 

1 N. R. 251 

4 If proceedings be commenced upon a 
recognizance of bail, immediately 
upon the return of the ca.sa. the Court 
ofC. P. will not stay iht m, but upon 
payment of the costs, though the prin- 
cipal be surrendered within the four 
days allowed by the practice of the 
Court. Abbott \. Raioley. 3 B. &P. 13 

5 If the principal be suvrendered in 
time, though the bail omit to give re- 
gular notice of it to the plaintiff in 
consequence of which, he proceeds 
upon the bail-bond, the bail may ap- 
ply to set aside the proceedings on 
payment of costs, even after exe- 
cution levied, and the money is jn the 
slierifl”s hands. Lepine v. Barrett. 

8T, R. 223 

6 Where a rule to set aside proceedings 

b»r irregularity, and to stay proceedings 
in the mean time, is obtained, the pro- 
ceedings are suspended /or «// purposes 
till the rule is disposed of. Swayne v. 
Craminond. 4T. K. 176 

7 And therefore, the time for putting in 

bail, remains the same after the rule is 
discharged, as it was when it was 
granted. 4 T. R* 1 / 6 

8 In an action on the recognizance, 
the Court will stay the proceedings, 
aganst both the bail, on payment of 
the sum sworn to, and costs, though 
less than the damages recovere<‘* or 

I than the sum named in the proce.ss. 
Clarke v. Bradsliaie. 1 E. R. 86 

9 S. P. although it appeared that the 
defendant in the original action was 
gone abroad. Tranel v. Rivuz. 

1 E.*R. 91,72. 

10 A return of nonest procured 

by the plaintiiV against the j)rincipal, 
in order to found proceedings^ agaiivt 
the bail, is irregular, if the principal 
were at the same time in custody of 
the same sheriff who made the return, 
though at the suit of another per- 
son : and the subsequent proCeedi^igs 
agaitist the bail will be set aside* .* 
Burks V. Maine. IG 2 

11 If, in a joint action against two, the 
recognizance of bail be drawn up, by 
mUti^ke, in an action against one^quly. 
and the plaintiff, after two writs ot set. 
fa. against the bail, and nihil returned 
to them, sijgij judgment, aijamst the 
bail, and take out ej^ecution; the 



Staying proceedingi [BAIL. III. IV.] Proceedingt an Bail Bond. 


Court will set aside the judgment and 
execution for irregularity. Holt v. 
Frank. 1 M. & S. 199 

12 A return, by the sberifT, of non cst 
inventus, procured by the plaintiff, 
against the principal, in order to 
ground proceedings against the bail, 
is insular, if the principal be at that 
time in custody of the same sherift 
©n a criminal charge : and the Court 
set aside the proceedings against the 
bail, with costs, where the plaintiff 
knew that the principal was in such 
custody, at the time of such return. 
Ward V. Bramfit, '2 M. & S. 238 

13 Where the plaintiff had taken a cog- 
novit from the defendant, with an j 
agreement to receive the debt by long 
instalments, of which no notice was 
given to the bail ; the Court set aside 
an execution against the bail, sued out 
above a year after the judgment, with- 
out a scire facias to revive it : even i( 
the agreement by the plaintiff to take 
the debt by inslaUnent s,without the con- 
sent of the bail, would not have dis- 
charged them ; as they could not, 
after that, have rendered their princi- 
pal. Thomas v. Young, 15 E. R. Gl7 

14 The judgment in an original action, 
and the judgments in the actions against 
the bail, may be set aside upon one 
motion, and one affidavit entitled in 
the original action. Winder v. Wood. 

3 15. &P. 118 

J5 It is no ground for setting aside an 
execution, which has been signed 
against bail, that the plaintiff has ac- 
cepted a compoi^iition from the defend- 
ant, and suspended the execution of a 
€u, sa. which had been issued against 
him, though it w'ere without the 
knowledge or consent of the bail. 
Brkhvood v. Annis. 1 Marsh. 250 

JjS Bail having rendered their principal 
in time, according to the ])ractice of 
the Court, are entitled to stay the pro- 
ceedings in an action on their recog- 
liiaance, without costs, though the 

e aintiff commenced his action before 
» was served with notice of the ren- 
der* Smith V. Lewis, 16 £. R. 168 
And aee^ discharge by render of princi- 
pal, and liability qf bail, ante, 

IV. BAIL-BOND, PltOCBEPlNCS ON. 

1 No bail-bot^d taken in London or Mid- 
dteseat, under process returnable in C. 
P. on the first return of a Term^ shall i 


be put in suit until after the 5th day, 
nor bonds taken elsewhere, until after 
the 9th day in full Term; nor if under 
process, returnable on sul>sequf'n^ re- 
turns, until after four days nr i . ht 
days respectively, exelusi i ; c- 
tiirn day of the process, r ‘ 
C,P,T.^0G. Z, 1 i) o 

2 If the fourth day for pei it . * Unil, 
(in K. B.) be the last day of I n. rr.»:l 
the bail be not pcrlectcd be Vto llie 
rising of the Court on that day a*) as- 
signment of the bail-bond to tne j 

tiS^ in the evening of that day, is re- 
gular. Dent V. Weston. 8 T. U 1 

3 After default made in not putting ir. 
special bail in lime, it is not erunigh 
that bail are afterwT.rds put in : but the 
plaintiff may take an assignment 
Irail-bond, and proceed thereon, unless 
the bail be also justified, though not 
before excepted to. Turner v. Can/, 

7 E. R. 61)7 

4 Though the proceedings against the 

bail should be such, as cannot be set 
aside, on the ground of Irregular ity , yet 
the Court of C.P. if the bail apply to their 
equitable jurisdiction, will, in all cases, 
stay proceedings on the bail-bond, 
where the plaintiffs, by their neglect, 
have forfeited their claim to institute 
proceedings against the bail. Pigott v. 
Truslc, 3 15. Si P. 221 

5 The plaintiff may proceed against the 

bail although the original action is out 
of Court, it not appearing, whether 
the bail-bond was assigned. Collett 
V. Wilson. 4 Taunt. 7 15 

6 An affidavit, to support a rule ?nsi (or 
staying proceedings on a bail-bond, 
should be entitled in the action against 
the bail. Roberts v. Qiddins. 

1 B. & P. 337 

7 If plaintiff* take an assignment of the 

bail-bond, while the cause is pending, 
bis proceeding upon it, after the cause 
is out of Court, is not an irregularity. 
Pigott v. Truste, 3 B. & P. 221 

8 The Court of C. P. held, that the 

sheriff might sue on a bail-bond, in a 
difR:rent Court from that in which the 
original action was brought. Newman 
V. Faucitt. I H. B. 631 

9 An action on a bail-bond, by the 

officer to whom the bond was ^tven. 
miist be brought in the Court w^here 
the original action was brought ' 
Donatty V. Barclay, 8T* 152 

10 If the bail apply to stay procoedinga 
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upon tlie bailr>b(m()^ or against the 
sheriff, they neeil not swear to n>crils, 
tiiough a trial has been lost. Hardisty 
V. Storsr. 1 N. R- 12;> 

11 Where two only, of three joint con- 

traiitors, are sued, the Court of C. P. 
will not stay proceedings on the bail- 
bond, unless the defendants will under- 
take not to plead in abatement. Go- 
vett V . Johnson, 2 B. & P. 465 

12 In an action on a baibborid, if the 
is>u depends on the date of the appear- 
anc4 , tile Court of C. P. upon an appli- 
cation by the plaintiff, will order the 
day of the appearance to lie entered 
in the BlazeCs book, althoiigli, before 
tile application to the Court, issue has 
been already joined on the plea of 
comptTiiit ad diem. Austen v. Fenton, 

1 Taunt. 2^1 

13 The Court of C. P. refused to order a 
baibbond, given on an arrest in a penal 
action to be cancelled, on an aiBdavit 
of the defendant, that he was nut the 
person who had incurred the penalty ; 
and they lefl him to liis plea in abate- 
ment. Salter q. t. V. Sheriiold, 

3 T. R. 572 

14 TheCourlofC. P.will potset aside pro- 

ceedings, and order the bail-bond to be 
delivered up, because a defendant has 
been arrested on a special capias, in 
which, as well as in the nthdavit to 
hold to bail, the initials only of his 
cliristian name were inserted. Jloivcil 
V. Coleman, 2 B. & P. 466 

15 The Court of C. P. will not order the 

bail-bond to he delivered up to be 
cancelled, because the place where the 
affidavit to hold to bail was sworn, is 
not mentioned in lhcj«/*n/. Symmersv. 
Uason, 1 B. & P. I05 

16 If a non-commissioned officer has 
been arrested and gives bail, the Court 
of C. P.will not.afterjudgment recovered’ 
against the bail, set aside the proceed- 
ings, and cancel the bail-bonq. 

Bryan v. Woodward. 4 Taunt. 557 

17 A person to whom several debts were 
due from a bankrupt, arising out of 
separate sales of goods, proved some 
of the debts under the commission ; 
another person, who was suggested to 
be a trustee fbr him, sued at law upon 
a notOi which the bankrupt had given 
for another part of the goods sold : the 
Court pf C. P. refused to interfere in a 
summary way, to stay proceedings on 
the bail.bond« in this action. Howell v. 

5 Taunt. 174 


IS The plaintiff may abandon an attach-* 
meat obtained against the sheriff, and 
takf an assignment of the bail-bond, 
and proceed thereon. Pople v. Wyatt. 

15 E. R 215 

19 If a declaration on a bail-bond con- 
clude, “ whereby an action hath ac- 
“ crued to the plaint ift*, to demand 

and have of the principal/' (instead 
of the bail), and slate non-payment 
by the principal ; it is bad on a spe- 
cial demurrer. Morgan v. Sarrrent. 

1 B. & P. 5.^ 

20 Proceedings may be stayed on a bail- 
bond, on payment of costs, though the 
hail surrender the principal without 
having justified. Meysey v. Carnell, 

5 T. R. 534 

31 Wl)erc a judgment against the prin- 
cipal is set aside, upon condition, that 
the bail-bond shall stand as a security, 
the bail, if sued upon the bond, are en- 
titled to a rqle to plead, and a demand 
of plea, before judgment can be signed 
against them. Evans v. Surman. 

I N. R. 61 

22 Final judgment may bf. entered in an 
action on a bail-bond, without a w rit 
of inquiry. Moody v. Pheasant. 

2 B. & P. 146 


V. E.\n. IN CRIMINAL CASXS. 

1 Tlie Court of Common Pleas cannot 

apply the forfeited penalties of the re- 
cognizances of bail to attachments, 
to the discharge of the debt and costs 
of the defendant, in the original action, 
Rex V. Datty, 3 Taunt. 112 

2 A commitment by a justice of peace, 
for 14 days, under the Vagrant Act, 
17 6^. 2 c. 5. is a commitment in ex- 
ecution, and the party is not entitled 
to be bailed. Rex v. Brooke, * 

2 T. R. 190 

3 Although it be not necessary to state, 
in a warrant of commitment for fe- 
lony, that the act was done feloniously ; 
yet unless it sufficiently appear to the 
Court, that a felony has been commit- 
ted, they are bound to bail the de- 
fendant. Rex V. Judd» 2 1*. R. 255 

4 When the House of Lords adjudge, 
that any matter is a breach of privi- 
lege, their adjudication on the party 
accused is a conviction, and no Court 
can bail him. Rex v. Flower. 

S T. R. 314 
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5 Though a warrant of commitment for 

felony be informal, yet if the corpus 
delicti appear in the depositions re- 
turned to the Court, they will not bail, 
but remand the prisoner. Rex v. 
Marks. 3 E. K. 157 

6 The Court have a right to bail the ac- 


cused in all cases of felony, even of 
murder, if they see occasion, where 
there is any doubt either on the law 
or fact of the case. 3 E. R. 163, 4, 5, 

N. B. For the liahilitj/ of hail on habeas 
corpus, see tit. ha,b. corp. 


BANK NOTES. 


N. B. For the eviflence recpiired on an 
indictment^ for uiicring a forged bank- 
note, see Kcx v. li j/Iir. 1 N. R. 92 
Rex V. Valwcr. id. 97. tV Fex v. Crock- 
tr. 2N. R. 87. 

1 Bank notes riumot be followed by the 
legal owners inio the hands of bond 
fide holders for a valuable consider- 
ation without notice: 'Fherehire, vvliere 
a trader afUr a commission of bank- 
rnplcy, wiyhing lo rtdeern a bill of 
exchange remiUed to liis bankers, ap- 
fdied to lliein by an unknown agetit, 
to take four other bills in exchange; 
on their refusal, such agent passed the 
four bills, and obiuiiud bank notes for 
the same, willi \\lii( h lie took np the 
hill in the uMial way ; the (J^ant held 
that the assignees could n<.t recover 
from the banktrs the amount of such 
bank notes, the produce of the 
which were part of the bankrupt’s es- 
tate after his bankrupt ry ; such bank 
notes being received by the bankers 


bond fide, ^OT a valuable consideration, 
and without notice of the true owners. 
Lowndes v. Anderson. 13 E. R. 130 
3 The holder of a bank note is prima 
facie entitled to prompt payment of it, 
and cannot be aflected by the pre- 
vious fraud of any former holder in 
obtaining it, unless evidence be given 
lo bring such fraud home to his pri- 
vity : Tlierelore, where an agent hud 
received a bank note rcnntied by Ids 
principal abroad, which vviis challeng- 
ed lo be the property of a third pei- 
son, from whom it had been obtained 
by fraud, and sto}>ped by the Bank ; 
in trover by such agent against the 
Bank for tlie recovery of the note, 
evidence being given to adiet Ins 
principal w ith the fraud, tlie cjuestion 
was not alteied by such agent, who 
ree< ived it on account, having, after 
notice, made payments for his j)rinfi- 
pal, which turned the balance in fa- 
vour of such agent. Solomons v. The 
Bank of England. id li* R* 135, n. 


BANKRUPT. 


I. TRADING. 

II. ACTS OF BANKRUPTCV. 

{a) Departing the Realm. 

{!/) Beginning to keep Jlcuse, 

(c) Absenting himself. 

(d) Departing from Dwelling- 

House, 

(e) Fraudulent Conreyance. 

{•f) Lying in Prison. 

III. VF/fTTIONlNG CREDITOR. 

IV. COMMISSION AND COMMISSIONERS. 

V» ASSIGNMENT BY COMMISSIONERS, 

(a) Of Bankrupts* real and per- 
sonal Property, 


VL 


(5) Effect of Assignment on Pro- 
perty, qf which Bankrupt 
is the reputed Owner. 

(C) 

— left in Ills Possession for 
a particular purpose, 

(d) 

— qs Factor or Trustee. 

(f) 

— fraudulently delivered. 

(/) Goods 

refused acceptance. 

(g) 

Process of the Crown, 

ASSIGNEES. 

(g) Actions hy and against. 



Trading. [BANKBIJPT. LJ Trading. 108 


VIL RELATION TO ACT OF BANKRUPTCT. 

(a) As to Payments made hy^ or on 
Account of Bankrupt. 

VIII. Proof of debts. 

(a) When and hovj made. 

{b) Election of O'editors. 

(r) Bills and NoteSf, 

(d) Costs. 

(e) Contingent Debts. 

( /) Debts payable at a future Day. 
(g) Damages. 

{h) Creditors by Marriage Arti- 
cles. 

(«) Sureties. 

IX. Bankrupt. 

(a) Rights and Duties of. 

X. CERTIFICATE. 

{a) Effect of in discharge of debts. 

(b) How pleaded. 

(c) JIovj avoided. 

(d) Certificated Bankrupt, how 

discharged. 

XI. COMMISSION, HOW SUPERSEDED. 


I. IK AD INC, 

I The Court Iieltl, that a person who 
rented a brick-;^roun(i and made bricks 
thereon for public sah*, and bought 
sand and fuel, beiru^ necessary ingre- 
dients for conveiTnig; the earth and 
clay into l)ricks, was subject to the 
bankrupt laws. Wells v. Parker in 

error. 1 T. R. 34 

3 The special verdict in this case beinj^ 
insulheient, the judgment of the Court 
was on appeal to tiie House of Lords 
reserved, and a venire de woro awarded ; 
but which was not proceeded on ; an’d 
llie business ended in a new commis- 
sion of bankruptcy , to which the plain- 
tiiV in error submitted. 

1 T. R. 783 

3 In a subsequent case, the Court held, 
that a devisee for life of an estate, 
part of which was a brick-of round, 
inakini^ bricks there for sale j^enerally, 
w ith a view to profit, is not a trader 
within the bankrupt laws, though he 
purchased the coals and some of the 
wood used 'm burning the bricks, and 
had occupied the same ground as a 
brick-uiaJ^r for general sale beibre the 


estate came to him by devise : for this 
is but a more beneficial mode of en- 
joying his own estate, by carrying the 
soil to market in an ameliorated state; 
and it is not a buying of any commo- 
dity, to sell it again : nor does it fal|. 
within the principle of the bankrupt 
laws, which were levelled against those, 
who getting other men’s goods into 
their hands, obtain credit upon and 
consume the same. Sutton v. Wheeley. 

7 E. R. 443 

4 Renting a brick-ground as a distinct 
occupation, is a inode of purchasing 
the clay. Wells v. Parker. 

1 T. R. 40 

5 If a man exercise a manufacture from 
the produce of his own land, as a ne- 
cessary or usual mode of enjoying 
that produce, he shall not be consider- 
ed as a trader, though he buy neces- 
.sary ingredients to fit it for the mar- 
ket; but wdiere the produce of the 
land is merely the raw material of a 
manufacture, and the manufacture not 
the necessary mode of enjoying the 
land, there he is a trader, id. 38, 9 

G As in the case of a farmer, who makes 
cheese on his own land, and buys run- 
nel and salt; he is not a’trader. 

id. ibid. 

7 So wlicre a man makes his own apples 

into cyder. id. ibid. 

8 Proprietors of alum works are not 

traders. id. ibid. 

9 NeitheT are the workers qf coal-mines?) 

id. ibid, 

10 An innkeeper, wlio sells liquor out of 
the house to ail customers applying 
for it, is subject to the bankrupt laws, 
however inconsidfirablc the extent of 
such dealing, and tiie profits arising 
from it may be. Patman w. Vauirjum. 

1 T. R. 573 

11 So is a farmer, who buys and sells 
horses with a view to make a profit by 
them, though the instances be few. 
Bartholomew v. Sherwood. 

1 T. R. 573, 7?. 

13 A farmer and grazier, exercising also 
the business of a drover, by buying 
cattle from time to time beyond the 
occasion of his farms, and selling them 
again, is exempted from the operation 
of the bankrupt law s by stat. 5 G. 3. 
c. 30. s. 40. And the purchase of bay 
for the support of his cattle, and tiae 
sale of part of it again, because it was 
more than was required for their con- 
sumption, will not make him a 
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trader, for the hay had bera pur- 
chased for the take of the cattk, and 
not to sell again, and the sale of it was 
quite incidental, because there was 
more than was requisite for the cattle. 
Bohon V. Soioerbjf, 1 1 E. R. 274 

13 The like point Was decided in the 

Court of C. P. with the additional cir- 
cumstance that the defendant had re- 
sold on the same day, and in the same 
room, a quantity of oats, and which 
was to be delivered by the original 
seller to the new purchaser. Stewart 
V. Ball. 9 N. R. 78 

14 The purchase of one lot of timber, 
with intent to sell again, will make a 
man a trader, llolroyd v. Gwynne. 

- 2 Taunt. 176 

15 A person resided in India, and traded 
there, and in the course of that trad- 
ing drew bills upon England for the 
value of other bills sent thither, upon 
which he got a profit by the exchange, 
and in the course of that dealing con- 
tracted debts in England : Held, that 
he was a trader within the meaning of 
the bankrupt laws, and that a com- 
mission of bankrupt might issue upon 
an act of bankruptcy committed by 
him in England after he had quitted 
India, Inglis v. Grant, 5 T. R. 5.>0 

II. ACTS OF EANKRUPTCy. 

(a) Departing the Reabn, 

1 If a trader, whose house of trade w as 
in Ireland, (but who had also a house 
in London, where his wife and family 
resided) having come to England to 
settle his atlliirs, being informed that 
one of his creditors intended to arrest 
him, quitted England, and w’ent over 
to Ireland in order to avoid such ar- 
rest; the Court of C. P. held, that 
this was a departing the realm with in- 
tent to delay his creditors, sufficient to 
constitute an act of bankruptcy, IVil- 
diums\. Nunn. 1 Taunt. 270 

(6) Beginning to keep House. 

1 Where an act is a clear unequivocal 
act of bankruptcy, it cannot be ex- 
plained by any ^ubsequent circum- 
stances; Put where the act is in it- 
self doubtful, it may be explaincfd. 
Th|;refore, where A. was denied in the 
morning by express orders to the 
bolder of a tnll which was due, it was a 
complete act of bankruptcy, t\iough 
he afterwards paid the bill, before 
five o'clock ill the same day, and 
though by the custom of merchants 


in Ltmdtm, the payer of a bill has the 
whole day on which a bill becomes 
due, till five o^clock, to discharge it in. 
CoUceit V. Freeman. 2 T. R. 59f 

2 A bill having become due, and the 

drawer, being pressed for payment, 
desired the holder to call upon him 
the next morning at a friend^s house 
and he would pay him; the holder 
went accordingly, and was denied at 
the drawer's "request : upon being 
asked by his friend if he was aware 
that he had committed an act of bank- 
ruptcy, he answered with surprise in 
the negative, and said he did not 
mean to do so, and went afterwards 
and paid the bill. Lord Mansfield 
told the jury, that if they were satisfied 
that the denial had been w’ith a view 
to delay the credit at the time, it was 
an art of bankruptcy ; and if so, it 
could not be purged by paying the 
bill afterwards. id. 62 

3 To make a denial to a creditor an act 

of bankruptcy, the debtor must he de- 
nied with iiitimt to defraud or hinder 
that creditor. Keo])ing house, with 
that intent, is not alone sufficient. 
Garrett v. JMoule. 5 T. R. 575 

4 If a trader gives a general order to l>e 
denied, and is denied to a particular 
creditor, it is such a beginning to 
keep house as will constiliUc an act of 
bankruptcy ; although the trader im- 
mediately overtakes the creditor, and 
says he was not afraid of him, but of 
another creditor. MuMow v. May. 

1 Taunt. 47 D 

5 If a trader keeps house, and causes 
himself to be denied to a tax-gatherer, 
who calls lor the taxes, it is an act of 
bankruptcy. Jefs v. Smith. 

2 Taunt. 461 

6 In tile case of an act of bankruptcy 

by the trader's beginning to kee^ 
house, the denial of a creditor is 
usually given in evidence, not to shew 
the fact of the creditor's being de- 
lay<*d, but as evidence to explain the 
equivocal act of the trader's keeping 
in his house, and to .shew that be be- 
gan to keep house with intent to delay 
his creditors. Aoba'tson v. Liddell, 
Bart. 9 E. R. 487 

(c) Absenting himself, 

1 A trader, having a counting-house in 
town, and a dwelling-house in the 
country, left the former, (to which he 
never returned), taking his hooks with 
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Lim, and slept at his dwelling-house a 
few nighU, when he finally left that 
also: Heldf that having quitted his 
counting-house without the animus 
revertendi, he began to absent himself 
from that day, within the meaning of 
the 13 £ 7 / 2 . c. 7. 1. and thereby 

committed an act of bankruptcy. 
Jiidhte V, Da Cessen. 1 N. R. 234 

2 Where a trader, upon being arrested 
for a debt of 135/., escaped from the 
officer, ami tied into tlie house of 
another, and was pursued by the 
officer, and inquired for at the house, 
but was denied, and the door kept fast, 
and, whilst he remained there, declar- 
ed that he did it for fear of other cre- 
ditors; and when it was dark returned 
home to his own house, and gave di- 
rections to deny him to any one that 
called, and continued nearly a month 
in his bed-chamber: Held, that this 
constituted one or more act or acts of 
bankruptcy, under the words of the stat- 
ute, ** beginning to keep house,'* or, 
‘'otherwise absenting himself." 

Bayiy v. Schofield. 1 M. & S. 338 

3 Where a trader went to his neighbour 
and told him that he expected to be 
arrested, and while he remained there, 
W'as informed that a sherifl’'s officer 
was going towards his house, upon 
which he concealed himself in the 
back room, and desired his neighbour 
to w'atcli, and when told that the 
officer had gone past hia liouse, and 
iiad left the street, ininiefliately re- 
turned lioine : Held, that this was an 
act of bankruptcy, within the words of 
13 Eliz. c. 7. and 1 Juc. l.c. 15. 

ot/icrii'tse absenthr^ himself, to the iii- 
“tent to delay creditors," although 
it appeared, that not only no cre<litor 
was delayed, but that none could pos- 
sibly be delayed. Cheuoiveth v. Hay. 

1 M. & S. 070' 

(d) Departing from Divelling- House. 

1 In order to constitute an act of bank- 
ruptcy, by a trader, in departing from 
his dwelling-liouse, it is r.ot alone suf- 
ficient that a creditor should be thereby 
delayed, but the Jeparture must also 
b!>ive been with that intent. Tlie word 
‘‘or" in the slat, 1 Jac. 1. c\ 15. must 
be read “ and.’’ Fowler v. Padi^et. 

7 T. R. 509 

But the Court have now decided, that 
the departure of a creditor from bis 
bouse, with an intent to delay his etjf- 


ditors,* 18 an act of bankruptcy, though 
no creditor be thereby in fact dclayra» 
Robertson v. Ldddell, Bart. 

9 E. R. 487 
And see Dudley v. Vaughan, Hornsby 
V. NcvilL id. 490, notis, and other 
cases there cited. 

3 And it is not sufficient to constitute such 
an act of bankruptcy, that a sheriff's 
officer who comes to levy a fi. fa. on 
the trader's effects, is refused admit- 
tance after the trader had left his 
house. Barnard v. Vaughan. 

8 T. R. 149 

4 Whether a departing the dwelling- 
house be accompanied with an intent 
to delay a creditor, is a question of 
fact for a jury to decide; upon all 
the circumstances, if it be not accom- 
panied with such intent, it is no act 
of bankruptcy. Aldridge \. Ireland. 

1 Taunt. 273, notd 

5 A trader who has no settled house or 

counting-house, but takes up a tempo- 
rary ab^e at a public-house, in the 
place to which his business carries him, 
commits an act of bankruptcy, by de- 
parting from such public-house, with 
intent to delay his creditors. Jlolroyd 
V. G Wynne. 2 Taunt. 17G 

G A trader left at bis house a message 
for a creditor, w ho had in his absence 
called for a debt, that he could spare- 
no money, and would not pay him 
that day, and would go out of the way 
and stay till dinner time : Held, that 
it was for the jury to consider, whe- 
ther he absented himself to delay a 
creditor ; and this evidence warranted 
their condition that he did not. Vhi-- 
cent V. Prater. 4 Taunt. C03 

7 So, where he absented himself from 
his house, where his creditors W'ere, 
to avoid irritation and harsh lan- 
guage. id. ibid. 

(e) Fraudulent conreyaJicc. 

1 A bill of sale to a particular creditor* 

of all the eilects of a trader, in trust 
to satisfy his debt, and to pay over the 
surplus, (if any,) to the trader,, who 
then knew himself to be insolvent, is 
an act of bankruptcy, and such con- 
veyance is invalid, notwithstanding the 
bill of sale was given by the trader 
when tinder arrest, at the suit qf the 
particular creditor for a just debt. 
JSciiton V. Chant ler. 7 11. R. 137 

2 An as.signment by deed, by traders, of 
all their eflccts, unless all their credi- 
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tbrs concur, is an act of barikruptcy. 
Eckhardt v. Wilson. 8 T. R. 143 

3 So is such an assionment when made 

by partners, unless alUthe separate 
creditors of each concur, as well as 
the joint creditors. id. ibid. 

4 But an assignment by a person resid- 
ing in India, and trading there, and 
drawing bills on England, of all his 
effects in trust for creditors, in certain 
proportions, executed by him while 
resident in India, U not an act of bank- 
ruptcy. Inglh v. Grant. 5 T. R. 540 

5 Neither is such an assignment frau- 

dulent and void in itself ; being in- 
tended honestly at the time, and as- 
sented to, by tlie generality of the cre- 
ditors. 5 T. R. 540 

6 Neither can the assignment of the 

bankrupt’s eftects, by the commis- 
sioners, be considered tantamount to a 
revocation of the trust-deed, by the 
bankrupt himself, under a clause in 
such deed, which empowered him to 
vacate the instrument, if any creditor 
to a certain amount refuse to sub- 
scribe it. 5 'F. R. 530 

7 Those who arc privies, and assent to a 
deed of assignment by a debtor, aan- 
not set if up ns an act of bankruptcy. 
hujnford v. baron. T. R. 594, n. 

8 But such estoppel, it seems, applies 
only to the petitioning creditor. 

4 E. R. 2S5, 6 

Q And a commission of bankrupt being 
atterwards sued out there on such a 
deed, upon the petition of a creditor, 
who had not concurred in such frau- 
dulent deed, and who, together with 
others w ho had concuiTed, was chosen 
an assignee ; it is no objection to an 
action brought by them as assigne es, 
that seme of them had concurred in 
such deed. Tappendal v. Bnrgvs. 

4 E. R. 230 

10 A deed, whereby a bankrupt con- 

* vcys all his pro]itTty in trust, to be 

divided amongst his creditors, is an act 
of bankruptcy ; though the creditors 
with whom such deed was in the first 
instance conceued, afterwards, and 
when it was executed, changed their 
purpose, unknown to the bankrupt, 
and intended to set it up as an act of 
Uankruptry. And such deed is opera- 
tive, though it contain a proviso to be 
void, if the trustees think fit. 4 E. R. 230 

11 A deed, whereby a debtor, being 
pressed, conveys estates in trust, to sell 
and to pdy\be pressing creditor, with 


a further trust to pay his debts to cer* 
tain relatives, in order to give them an 
undue preference, in contemplation of 
bankruptcy, is an act of bankruptcy. 
Morgan v. Horseman. 3 Taunt. 241 

12 But the deed is valid, so far as re- 

lates to the protection of the urgent 
creditor. id. ibid. 

13 ^tterre. Whether void for the re- 
sidue ? id. ibid. 

(/) 2^ Prison. 

1 Where a trader becomes a bankrupt 

by lying in prison two months, the 
act of bankruptcy relates back to 
the arrest, so as to vest his property 
in the assignees, from that time. 
Kingv. Leith. 2 T. R. I ll 

2 Yet no commission can be sued out on 

such an act of banki ujiley, until the 
< xpiration of the two months. Gordon 
V. Wilkinson. 8 'J'. R. 507 

3 The day of the arrest is to he reckoned 

the first of the two months. Glassing^ 
ton V. Korclins. 3 E. R. 407 

III. CKTITIOMSG creditor’s DEHT. 

1 Where the petitioning creditor’s debt 
did not amount to lOO/. at the time of 
the act of bankruptcy, but was in- 
creased to more than lOO/. by a pro- 
missory note of the iKinki upt, due at 
that time, being indor>ed to the peti- 
tioning creditor, before he ])tlitioned 
for the commission, this debt was 
deemed suffieient to support the com- 
mission. Glautcr v. Ileurr. 

7 T. R. 49B 

2 A commission of bankrupt, sued out 
upon the aflidaviis of hnir jicliliomn;; 
creditors, w hose debts do not appear 
upon the face of those affidavits to 
amount to 200/., is not void, though 
it may be a ground of ap])lieati(Hi to 
the ehaneellor, to set aside the commis- 
sion for irregularity. 4'lie provision 
in the Act 5 G. 2. c. 30. s. 23. re- 
specting such affidavits being directory 
only, and not conditional. 

in/l V. Ifeale. 2 N. R. 19G 

3 A creditor of a bankrupt to the 
amount of' 112/., previous to the bank- 
ruptcy, rectividg 50/. after notice of 
an act of bankruptcy, is not thereby 
precluded from suing out a commis- 
iion of bankrupt ; for by that act he 
waves his claim to the payment ; and 
he may still retain the money in his 
hands for the credit of the bankrupt’s 
OUte. Mann Shepherd. GT«R,. 79 
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4 A., a creditor of J5., to the amount of 
115/, 3.9* Hd. took his bill for 20/. on 
C,, who had not then, nor afterwards, 
any eflects of B. in his hands: the 

* bil], when due, was dishonored, and 
no notice thereof was given by A. to 
B. ; still A/^ demand was not dis- 
charged ; but he may sue out a com- 
inissipn of bankrupt against B., and 
his debt will support it. Bickerdike v. 
Bollman, 1 T. R. 405 

5 A judgment-creditor, who has taken 
his debtor in execution, cannot after- 
wards sue out a commission of bank- 
ruptcy against him upon tlie same 
debt. Cohen V. Cunnini^ham. 8T.R.12J 

6 A commission of bankrupt founded on 

the petition of A.y a British sid)ject, 
resident in England, for a tlebt due to 
himself and his partners, B. and C., 
also British subjects, but resident and 
carrying on trade in an enein^^s coun- 
try, cannot be supported. McConnell 
V. Hector, ^ 3 B. ^ P. 113 

7 A commission of bankrupt cannot be 
■supported on the jictition of one only 
of two partners, to whom a joint debt 
is due. Bnckland v. i\^cicsome, 

1 Taunt. 477 

8 ^varc. Whether proof of a debt of 

IGI/. to one of the ])ctitioning credi- 
lors, there being more tlian three, will 
su|)j)ort the conmiission of bankrupt? 
Smith V. Milks. 1 T. R. 475 

9 A plaint ift*, in an action for a breacli of 
promise of marriage, having recoveretl 
above 100/. damages against a trader, 
who, between verdict and judgment, 
committed an act of bankruptcy : 
Held, that the debt due upon the 
judgment, after it was entered up, 
was not a good petitioning creditor’s 
debt, whereon to found a commission 
against such trader. Ex-parie Chavhs. 

14E. R. 197. 

10 Bills of exchtmge to the amonnl of 
loo/., drawn and issued by a trader 
before an act of bankruptcy, but be- 
coming dm afterwards, are sufficient 
when due, to found a petition for a 
commission of bankrupt against him. 
But note, the bankrupt was in fact in- 
debted to difterent persons at the time 
of uie act of bankruptcy in more than 
loo/., even allowing the rebate of in- 
terc.st upon the bills, calculated back 
to that period. Brett v. Leveit. 

13 E. R. 218 

11 A debt for money lent, due to a 

creditor at the time wheu an act of 


bankruptcy is committed by the deb- 
tor, is sufficient to support a commis- 
sion againgt him, though afterwards, 
and before petitioning for such com- 
mission, the creditor obtains judg- 
ment against him for a sum of money 
including such debt; and the affida 
vit made in order to obtain the com- 
mission may be an affidavit of debt 
for money lent. Brj/ant v. Withers, 

2 M. & S. 123 

12 In an action by a bankrupt against 

the petitioning creditor, to try the va- 
lidity of the commission, proof that 
the bankrupt and petitioning creditor 
attended the second meeting of the 
commissioners, and discussed before 
them the debt due to the petitioning 
creditor, and produced their accounts, 
an l that the bankrupt objected to part 
of the petitioning cretfitor’s account, 
and the commissioners ticked off such 
items in it as tliey allowed, and struck 
a balance of 1G9/. was held to be evi- 
dence to be left to the jury, of j^n im- 
plied admission by the bankrupt, from 
his conduct and demeanour before the 
commissioners, that such a balance 
was due, but not of an adjudication 
by them, by their own authority, or of 
an award made by them with the con- 
sent of ]>urties: and therefore, where 
it had been so left to the jury; the 
Court granted a new trial. Jarrett 
V. Leonard. 2 M. & S. 265 

13 In trover by the assignees of a bank- 
rupt, against the sheriff and an execu- 
tion creditor, where the defendants 
had given notic e under the stat. 49 G. 
3. c. 121. that they intended to dis- 
])ute the petitioning creditor’s debt; 
proof by the plainlifts that ong of the 
defendants, the execution creditor, had 
])roved his debt under the commis- 

• si on, is no proof' of the petitioning cre- 
ditor’s debt, either against the sheriff 
or such* execution creditor. Rankin 
V. Horner, 16 E. R. 191 

And see Walker v. Burrell, 

3 T. Ri S21. notd 

14 To prove a petitioning creditor’s 
debt, an account signed by the bank- 
rupt, charging himself with a balance 
brought over on a day before the 
bankruptcy, is not admissible evidence, 
without positive proof that the bank- 
rupt allowed the account before the 
bankruptcy, lloare v. Cory ton, 

4 Taunt, 5^ 

15 In proving the title of assignees of a 
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bankrupt^ if the petitioning^ creditor 
was the assignee of another bankrupt, 
it is necessary to prove tjjie title of the 
petitioning creditor to be such assig- 
nee, by all the like proof by which the 
title of the assignee in question is to 
be proved. Doe v. Liston. 

4 Taunt. 741 

And see Antram v. CJiace. 15.^1. R. 209 j 
Ante Page 89. 

IV. COMMISSION AND COMMISSIONERS. 

1 Where a commission of bankrupt is 
taken out fraudulently or maliciously, 
the Lord Chancellor may, under the 
stat. 5 G. 2. c. 30. order a specific 
sum, by way of damages, to be paid 
by the petitioning creditor, to the 
bankrupt, or assign the bond given 
by the former, and enable the latter 
to recover the whole penalty of the 
bond. Smith v. Broomhead. 7 T. R.300 

2 The assignment of the bond by the 
Lord Chancellor, is conclusive evi- 
dence of the fraud or malice, in an 
action brought on such bond, and 
therefore, in an action on such a bond, 
the defendant cannot plead, that the 
commission was not fraudulently or 
maliciously taken out. 7 T. R. 300 

3 In a declaration on such a bond, it is 

not necessary to state, that the com- 
mission was fraudulently or malici- 
ously sued out. id. ibid. 

4 In an action, by the assignee, of a 
bond given to the Lord Chancellor, by 
the petitioning creditor of a bankrupt, 
under the stat. 5 G. 2. c. 30. s. 23. 
(and which was assigned by the Lord 
Chancellor's order for the assignment,) 
whereby it appeared, that he had pre- 
viously ordered a certain swn, received 
by tfce defendant of the bankrupt, to 
be refunded, and further ordered the 
bond to be assigned to the plaintifil^ 
and the costs of the petition to be paid 
by the defendant ; the plea then aver- 
red payment, before the suing out of 
the plaintiff’s writ of the particular 
sum mentioned, and the costs, in satis- 
faction of the damages sustained by the 
bankrupt’s estate, and no damage ul- 
tra the sums so paid to the plaintiff : 
Held, such plea to be no answer to the 
action : for by such order of the Lord 
Chancellor must be understood, that 
the whole penalty of the bond was as- 
signed to the plaintiff) (as creditor and 
assignee of the estate, under a second 
jlpiiimissieii, and therefore, a party 


grieved by the first fraudulent com- 
mission), by way of satisfaction, in da- 
mages for the injury sustained. But 
it was also considered to be competent 
to the Lord Chancellor, to review his 
former order, even after judgment for 
the plaintiff for the whole penalty, and 
to direct the whole, or any part of 
such penalty, to be applied accord- 
ingly. Smithey v. Edmonson. 3 E. R. 22 

5 It seems, that such a bond is not with- 

in the stat. 8 & 9 W. 3. c. 11. s. 8. by 
which a jury is to assess damages; 
because by the stat. 5 G. 2. c. 30. the 
damages are to be ascertained by the 
Lord Chancellor ; although he may as- 
sist his conscience, by directing an in- 
quiry before a Master, or an issue at 
law. zb. 

6 The notice of intention to dispute a 
bankruptcy, required by stat. 49 G. 3. 

c. 12J. s. 10. may be served on the 
assignee, by delivery to bis attorney. 
Howard v. Ramsbottom. 3 Taunt. 526 

7 But service, by leaving the notice with 

a maid-servant, at the dwelling-house 
of the assignee, is not sufficient ser- 
vice. ib. 

8 A bankrupt cannot be permitted to set 
up a prior secret act of bankruptcy, to 
impeach his commission, cither at law, 
or in equity. Rex v, Bullock. 

1 Taunt. 71 & 82 

9 If the title of assignees of a bankrupt’s 
estate, strangers to the record, comes 
in question incidentally, it must be 
proved in the same mode a.s before the 
stat. 49 G. 3. c. 129., although no no- 
tice of contesting the bankruptcy, has 
been given by the opposite p:irty. Doe 

d. Mawson v. Liston. 4 Taunt. 741 

10 The defendant, though he has given 

no notice, that he intends to dispute 
the proceedings under the commission, 
may nevertheless give evidence to dis- 
prove the act of bankruptcy. Mills r. 
Bennett. 2 M. & S. 556 

V. ASSIGNMENT BY COMMISSIONERS. 

(a) Of Bankrupts real and personal Pro- 
perty. 

1 The right to bring a real action, {e.g. 

a writ of entry sur abatement), passes 
to the assignees, by the usual words of 
the deed of assignment. Smith v. 
Coffin et Ux. 2 H. B. 451 

2 By the assignment under the commis- 

sion, all the bankrupt’s property, 
whether abroad or at home, passes. 
Hunter v. Potts. 4 T. R. 182 
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3 And his after-acquired personal pro- 

jperty and debts pass in like matiner, 
by such assignment. Kitchen v. Bart- 
sch, 7 E. R. 53 

4 If standing timber be sold to a trader, 
with a proviso, that in case of bank- 
ruptcy, the vendor may retake it, such 
a condition is void, under the stat. 21 
Jac. 1. c. 18. s, 11. if the bankrupt 
has the disposition of the goods. 
Holroyd v. Gwynne, 2 Taunt. 176 

5 The Court of C. P. (dubitante Eyre 

C. J.) held, that the assignees of a 
bankrupt, might recover from the 
winner, money lost by the bankrupt, 
before his bankruptcy, at play, in an 
action of debt, on stat. 9 Anne, c. 14. 
Brandon v. Pate, 2 H. B. 308 

6 A patent right, for the exclusive ex- ! 

ercise of an invention, obtained from 
the Crown, by an uncertificated bank- 
rupt, is aflected by the previous as- ! 
aignment of the commissioners, and | 
vests in the assignees. Hesse v. Ste- 
venson. 3 B. & P. 565 

7 And though the assignees execute in 

their own names, a deed with other 
creditors, whereby they, and all the 
creditors who may sign the deed, re- 
lease the bankrupt from all actions, 
suits, claims, and demands, against 
him or his estate, and such deed be 
not signed by all the creditors, the as- 
signees, are not barred from claiming 
as assignees the benefit of a patent- 
right previously obtained by the bank- 
rupt. 3 B. & P, 565 

8 Money given by a father, who is a 

trader, to his son, to advance him in a 
partnership trading concern, is not 
within 1 Jac, 1. c. 15. a. 5 ; and can- 
not be recovered from the son, by the 
assignees of the father, who after- 
wards becomes bankrupt. Kensing- 
ton V. Chantler. 2 M. & 8. 36 

{If) Effect of Assignment on Property, of\ 
•which Bankrupt is the reputed Owner, 

1 To bring a case within the stat. 21 
Jac. 1. c. 19. as to goods atid chattels 
in possession of the bankrupt; he 
must have been a tracer, when he was 
in possession of the property. Gor- 
don V. E, I, Company, . 7 T. R. 228 

2 A,, a dyer, having purchased a plant 
of B,, and being unable to pay the 
purchase-money, resold it to B,, who 
never took actual possession, but de- 
mised it to him for three years ; dur- 
ing that time. A, became bankrupt. 


and the assignees having seized the 
plant in his possession, under 21 Jac, 
1., it was field a good defence to an 
action of trover, brought against them 
byB. Bryson\. Wylie. 1 B. & P.83, ». 

3 If the furniture of a coftee-house be 
taken in execution, by a creditor, and 
without ever being removed, be let by 
him to the keeper of the coflee-house, 
who becomes bankrupt while in pos- 
session of it, the assignees are entitled 
to it, and may seize it under the stat. 
21 Jac, c, 19. #. 11. Lingham v. Biggs, 

1 B. & P. 82 

4 Goods, the property of a widow and 
children, were, upon her second mar* 
riage, assigned to trustees, in trust, to 
suffer the husband to enjoy them, on 
condition he should pay to the trustees, 
for the use of the children, 800/. by 
yearly instalments of lOO/., from July 
1789 : he continued in possession of 
them, until 1797, having paid only 
250/., the day before his bankruptcy, 
the trustees repossessed themselves of 
the goods ; Tiie Court held, this was 
fraudulent, as against creditors, and 
that the assignee of the bankrupt was 
entitled to the goods, under the stat. 
21 Jac, 1. c, 19. Darby v. Smith, 

8 T. R. 82 

5 A., B., and C., distillers, occupied as 
partners, certain premises, leased to 
A, and another, and used in common 
in the trade, the stills, vats, and uten- 
sils, necessary for carrying it on, ti e 
property of which stills, &c. after- 
^vards appeared to be in A, On the 
dissolution of the partnership, which 
was a losing concern, it was agreed 
that C, and one J. should carry on the 
business on the premises ; and b'y deed 
between the two last and A., it was 

, covenanted and agreed, that A should 
withdraw from the business, and permit , 
C. and J. to use, and occupy the distill- 
house and premises, paying the reserv- 
ed rent, &c. and the several stills, vats, 
and utensils of trade, specified and 
numbered in a schedule annexed, in 
consideration of an annuity, to be paid 
by C. and J, to A., and his wife, and 
the survivor ; with liberty for C, and 
J., on the decease of A. and his wife, 
to purchase the distill-house and pre- 
mises for the remainder of i^.^s term, 
and the stills, vats, &c. mentioned in 
the schedule ; and C. and •/. covenant- 
ed to keep the stills, vats, and utensils, 
in repair, and deliver them up at the 
12 
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time, if not purchased : with a pro- 
viso for re-entry, if tlie annuity were 
tw'o months in arrear. *L)nder this, C. 
and J. took possession of the premises, 
with the stills, vats, and utensils, and 
carried on the business as btfore; ant^ 
made payments of the annuity, which 
afterward, tell in arrear, more than 
tw'o months ; but A.^s widow, and ex- 
ecutrix, who survived him, did not 
enter, but brought an action fur the 
arrears, which was stopped by the 
bank nil *tcy of C. and J., who conti- 
nued in possession of the stills, vats, and 
utensils on the preniises. The Court 
held, that the stills wdiicli were fixed 
to the freehold, did not pass to the as- 
signees under the words goods and 
chattels, in the statute: but that the 
vats, &c which were not so fixed, ditl 
pass to the assignees, as being left 
by the true owner, in the possession, 
order, and di. j o ition (as it appeared 
to the eye of the world) , of the bank- 
rupts, as reputed owners. Horn v. 
Baker, 9 E. R. 915 

6 If the printer and publisher of a new - 

paper, assign bis interest then in, to a 
creditor, as a security, hut continue to 
print and publish as before, and no 
affidavit of the change of interest be 
delivered to the commissioners of 
stamps, and the printer htcoine liank- 
rupt, the riglit to the paper will pass 
to his as'^ignecs, under the a signiju nt 
of the *coinn)isbi oners. Longman v. 
Tripp. 2 N. R. 67 

7 A,, having contracted with a canal 
company, to build locks and bridge^ 
on the canal, as their engineer, pur- 
chased timber and other materials for 
the purpose, which were laid on the 
company’s premises, on the banks of 
the canal ; and on the company’s ad- 
vancing money to him, they took a 
bill of sale of these goods, and a sym- 
bolical delivery of them by a half- 
penny ; afterwards, the company took 
out execution, uron a judgment con- 
fessed by A., and the sheriff seized 
these goods, and A. became a bank- 
rupt: Held, that A had not such a 
possession of the goods, as would ena 
Die his assignees to take them within 
&tat. 21 Jac. 1. c. 19. s. 11 ; for the 
best delivery was made, that the na- 
ture of the goods would admit of, 
they being before on the company’s 
premises. ^Manton v. Moore, 

7 T. E- 67 I 


8 Also ruled, that the abov e bill of sale, 
was not an act of bankruptcy in A, 

1 T. R. 67 

9 If a trader become a bankrupt, be- 
tween the time of executing a bill of 
sale of a diip at sea, to the defendant, 
and the time of the defendant’s comply** 
ing with the requisites of the registry 
arts, of the 96 Geo. 3 c. 60. and 34 
Geo. 3. c. 68. 6. 16. though such re- 
quisites were completed after tlie acCi 
of bankruptcy, anil before the action 
brought, the property does not pass 
by tlie bill of sale ; but the assignees 
of the bankrupt, may recover the ship 
in trover. Moss v. Ckarnock. 2E.R.399 

10 Where, by agreement between B, 

and the defendant, ii. agreed, on pay- 
ment to him of a sum certain, to con- 
vey to the defendant, a dwelling-house, 
and to deliver possession of all the 
bousebold furniture and stock, and 
that after formal possession delivered 
to the defendant, B. should be allowed 
to remain in possession for three 
months w itln ut paying rent; which 
agreement was notorious in the neigh- 
bourhood, and the money was paid by 
the defendant, and a formal delivery 
made to him, and B. afterwards left in 
po^^es^ion, according to the agree- 
ment, v/ho became bankrupt, whilst 
he so remained in possession, and 
before the expiration of the tliree 
months: Held, that this was not a 
possession by the banknipt, w ithin the 
St at. 21 Jac. \. c, 19. 6 . 11. Muller 
v. Moss 1 M. & S 335 

11 The stai. 2l J«c. l.c. 19. s. 11. only 
transfers to the assignees of a bank- 
rufit, such goods, as by the consent of 
the true owner, the bankrupt has in 
his possession at the time of the hank- 
ruptcy. Therefore, where the purcha- 
ser of goods, lying at a wharf, in the 
name of the seller, received from him 
at the time of the sale, an order on the 
wharfinger for the delivery of the 
goods, but suflered them to remain in 
the name of the seller, for several 
months after ; during which time, the 
seller disposed of a part thereof ; but, 
upon notice of the seller^s insolvency, 
the purchaser tiarried the order to the 
wharfinger, and had the goods trans- 
ferred into his own name ; and nine 
days after that, the seller became 
bankrupt : Held, that the assignees of 
the bankrupt were not entitled to these 
goods; for there was a complete 
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transfer of the possession, before the 
bankruptcy. Jones v. Dwyer. 

15 E R. 21 

12 sincere. Whether the statute would, at 
any rate, liave extended to ^oods, the 
joint property of two traders, but de- 
posited at the wharf, in the name of 
one only, who, after such sale, in his 
own name, becanie banknjpt? 

15 E. R. 21 

13 A custom,* that piirchasers of hops, 
from hop-merchants, sliall leave them 
in the merchant\s warehouse, for the 
purpose of re-sale, upon rent, undis- 
tinguished from the merchant’s stock, 
is not such a custom of trade as will 
prevent the hops from becuining the 
property of the mercliant’s assigiK es, 
in case of bankruptcy, as being in 
iiis po^^ession, order, and disposition. 
Thacktwaitc v. Cock. 3 Tam it. <to7 

14 Semhle, that a stocking-frame kt on 
hire to a working hosier, in manufac 
turing districts, is not a chattel within 
liis disposition. Per Lawrence .L 

id. 490 

(c) Property left for a particular 
purpose. 

1 Where a bankrupt is in the j ossession 

of the goods of another bond fide, with 
the ow'ncr’s consent, at tlie time of toe 
bankruptcy, fur a specific purpose, be- 
yond winch, he has not the right of 
disposition or alteration, that is not 
such a possession, as entitles tlie assig- 
nees lo recover the value of tliem, 
under stat, 21 Jac. 1. c. 19. s. 11. 
Collins V. Forbes. 3 T. li. 31 G 

(But see the opinion of Lawvcnccy J. 

7 T. R. 237) 

2 A. and B. came to tins agreement, 
'that B. should purchase ot A., the 

light gold coin, which he could send, 
at a stated price, and that A. should, 
from time to time, draw upon B, for 
the money due upon such sale; and 
that B. should also, from time to time, 
accept other hills drawn by A., for his 
own convenience, kn which .4. was to 
remit value: after they had acted 
under this contract for some time, B. 
became a bankrupt, being under ac- 
ceptances to a large amount ; and A., 
not knowing of the bankruptcy, sent a 
quantity of light gold and bills, to 
enable B. to discharge the accept- 
ances^ which parcel was taken by BJs 


< assignees : it was held, that A., who 
had sin(!o paiil B/s acceptances, might 
recover bac^ the gold and bills sent af- 
ter the bankruptcy, on the ground that 
they were sent for the particular pur-- 
pose of paying these acceptances, and 
that, as that purpose was not answer- 
ed, the property in the gold, Sfc. re- 
mained in A., for w hom B. should be 
considered as the factor or hanker. 
Too/ce V. Hollingxvorth. 5 T. li. 215 

(Affirmed in Cam. Scac. 2 H. B 501) 

3 If A, and B. have a general running 
account, consi^iiig of bills drawn by 

B. on C., in favour of A., and of bills 
and Ollier st cunlies, deposited by A, 
with B., and upon the failure of B. 
and C., A. be obligeii to take up the 
bills received by him from B., where- 
l>y the balance of the accoants is in 
favour of A., still he cannot maintain 
trover for the bills deposited by liiin 
with B , unless they wt:ie specifically 
appropriated to answer B.’s drafts on 

C. in favour of A,, and deposited for 

that purpose expre^sly. Bent v. Pid~ 
ler. 5 T. K. 494 

4 A customer paying bills, not due, into 

his bankers’ hands in the country, who 
credited their customers for the 
amount of such bills, if approved, as 
cash (charging interest), is entitled to 
recow r back such bills in specie from 
the bankers becoming bankrupt; the 
balance of his cash account, independ- 
ent of such bills, being in his favour at 
the time of the bankruptcy: and if 
payment be afterwanls received upon 
such bills by the assignees, they are • 
liable to refund it lo the customer, in 
an action for money had and received. 
Giles v. Perkins. 9 E. R. 12 

5 If money, received by an overseer of 
the poor, be kept apart from his gene-* 
ral property, his assignees, under a 
commission of bankruptcy, cannot 
claim It. Rex v. Egginton. 

1 T. R. 370 

(d) As Factor, or Trustee. 

1 A debt, due to a bankrupt, a# trustee 
for another, does not pass und^r tiie 
ass^niiKni of‘ his eflectsj^v his coui- 
tnissioners. Winch v. Keely. 1 i\ ii. »>1 

2 Therefore, a bankrupt having previ- 
ously assigned a cuo.-e in action, on a 
valuable consideration, may sue the 
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debtor in his own name, for the bene- 
fit of the assignee. 1 T. R. 619 

S. P. Carpenter v. Marnell. 

^ B. & P. 40 

8 And the action must be in the name of 
the bankrupt; it will not lie in the 
names of the assignees under the com- 
mission. id. ibid. 

4 A. desires leave to place certain long 
bills in B.’s hands, and to be allowed 
permission to draw, without renewals, 
hills of shorter dates, and desires B. to 
calculate the sum to be drawn for, al- 
lowing commission ; and the long bills 
indorsed by A., are enclosed to B. in 
the same letter. B. answers that, 
agreeable to A.^s wishes, be had dis- 
counted the bills, and then specifies the 
amount to be drawn for. This trans- 
action is not an exchange or sale of 
bills upon discount, but a deposit of 
the long bills, on condition of being 
allowed to draw shorter bills, and B. 
having accepted A.*s bills; therefore, 

B. having become bankrupt, whereby 
A.’s bills were dishonoured, and the 
long bills have reniained in B.*s hands 
at the time of his bankruptcy : Held, 
that A. might recover the amount of 
them, as money bad and received to 
his use. Parke V. Eliason. 1 E. R. 544 

5 If A. deposit bills, indorsed in blank, 

with B. his banker, to be received 
when due, and carried to his account, 
and the latter raise money upon them, 
by pledging them with Q., another 
banker, and afterwards become bank- 
rupt, A. cannot maintain trover 
against C. for the bills. Collins v. 
Martin. 1 B. & P. 649 

6 A.^ B.y C., and D., were partners in a 
banking-house at Liverpool, and C. 
and D. also carried on a separate mer- 
cantile concern in London ; J, S. hav- 
ing accepted bills payable at the 
house of C. and D., employed A,, B., 

C, and D., to get them paid accord- 
ingly, and agreed to deposit with them 
good bills, indorsed by him, for the 
purpose of enabling them so to do; 
A., B., C., and D., debited J. S. in ac- 
count for his acceptances, and credited 
him for all the bills he deposited; 
80m« of the bills so deposited by J. S., 
were remitted by A., B., C., and D., 
to C. and £>., upon the general ac- 
count between the two house^T; and 
before any of the acceptances of J. S. 
became both houses failed, and J. 
& was obliged to pay all his own ac- 


ceptances : Held, that the assignees of 
C. and D. were entitled to retain 
against J. S., the bills remitted to 
them by A., B., C., and D. : Held also, 
that it made no difference that one of 
the bills remitted, did not arrive in 
London, until after the bankruptcy of 
C. and D., though sent by A., B., C., 
and X)., before the event. Bolton v. 
Puller. 1 B. & P. 539 

{e) Property fraudulently delivered. 

1 If a bankrupt gives a preference to a 

creditor, under an apprehension, how- 
ever groundless, of legal process, such 
preference is valid. Thompson v. 
Free^nan. 1 T. R. 155 

2 The acceptor of a bill of exchange, 

two days before the expiration of the 
time, for which the bill was originally 
drawn, called upon the indorser, and 
informed him privately, that he was in- 
solvent ; the indorser insisted on being 
paid the amount of the bill, offering 
at the same time, to become security 
to the creditors, for so much as the 
estate should produce; whereupon the 
acceptor paid it, and four days after 
became bankrupt : it also appeared, 
that the bill had been altered so as to 
make it fall due before this transac- 
tion, but without the defendant's know- 
ledge : Held, that this was sufficient 
proof of fraudulent preference to de- 
feat the payment of the hill. Single- 
ton V. Butler. 2 B. & P. 283 

3 If a debtor, at the instance of his cre- 

ditor, give goods out of his shop, in 
part payment of a bond not then due, 
and shortly afterwards become bank- 
rupt, the mere circumstance of the 
bond not being due, will not alone vi- 
tiate the part payment, on the ground 
of fraudulent preference. Hartshorn 
V. Slodden. 2 B. & P. 582 

4 A creditor, knowing his debtor to be 
in distressed circumstances, and not 
able to pay his debt, applied to him 
in the first instance, about two months 
before his bankruptcy, for a security, 
and took part of his stock in trade for 
that purpose;, this is not an undue 
preference, though the creditor did 
not threaten to sue him in case of a 
refusal. Smith v. Payne. 6 T. R. 152 

5 Where a trader delivered a quantity of 
goods to the defendant, who was under 
acceptances for such trader payable at 
a future day, which delivery of goods 
was^ clearly, not voluntary by the tra» 
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^er, but made in consequence of 
the urgency of the defendant to be 
indemnified in case of non-payment 
of the acceptances ; the transac- 
tion being bond fide and not colourable^ 
is not such a voluntary preference on 
the part of the trader, (who afterwards 
became bankrupt,} as will render the 
transaction invalid. Crosby v. Crouch. 

11 E. R. 256 

C Where a trader, being pressed by a 
creditor for payment or security, one 
or other of which he said he would 
liave, gave a bill of sale of certain 
wools and cloths in a mill, apparently 
the whole of his stock, and immedi- 
ately left his business and home, and 
became a bankrupt; this, inasmuch 
as the act done did not redeem the 
trader, even from any present dithcul- 
ty, which is the ordinary motive for 
such an act, when really done under 
the pressure of a threat, is evidence 
that it was not done under such pres- 
sure, but voluntarily, and with a view 
to prefer the particular creditor, in 
contemplation of bankruptcy ; and is 
therefore void, as against the assignees 
of the bankrupt. Thornton v. Har- 
greaves, 7 E. R. 544 

7 A. purchases goods of B., on October 
8th, for the purpose of exportation; 
but finding that he must stop pay- 
ment, and that he cannot apply the 
goods to. the purpose for which they 
were bought, he returns them to B., 
on October 16th : on the 17th he stops 
payment; hut expecting remittances 
from abroad more than sufficient to 
pay his debts, has no doubt but his cre- 
ditors will give him time : They how- 
ever refusing, he is made bankrupt 
on November 2d. In an action by 
the assignees against B., for the value 
of the goods : Held, that the jury 
were warranted in finding, that the 
delivery of the goods to B., was not 
made in contemplation of bankruptcy. 
Fidgeon v. Sharp. 1 Marsh. 196 

8 A creditor obtains a preference in 
contemplation of avi intended deed of 
composition, which would be fraudu- 
lent against the ciliitors under that 
deed : the composition going off, the 
creditor may hold his securities against 
a commission of bankrupt, subse- 
quently issued, and not contemplated 
at the time of the preference. Wheel- 
imgkt V. Jackson. & Taunt. 109 


(f) On Goods delivered, and refused 
acceptance. 

1 Until an aJt of bankruptcy, the juM 
disponendi over goods, remains by law 
with the trader, unless he exercise it 
by way of voluntary and fraudulent 
preference of a particular creditor, in 
contemplation of bankruptcy : There- 
fore, where traders, having ordered 
goods from the defendants, which 
were forwarded, but were afterwards 
taken possession of by the defendants, 
upon a claim of right to stop them in 
transitu, called a meeting of their cre- 
ditors, and took legal advice, by the 
result of which meeting and advice, 
they were encouraged to give up the 
goods, which they accordingly com- 
municated to the defendants: Held, 
that these circumstances were evidence 
for the jury to find, that the goods 
were given up by the traders; and 
given up by them bond fide, and not 
from any motive of voluntary and un- 
due preference, though they were then 
in a situation of impending bankrupt- 
cy. Dixon V. Baldwin. 5 E. R. 175 

2 L. bought some tobacco of the plain- 
tiff, to be paid for in ready money, 
and the same day absconded, to avoid 
his credito!\s, leaving orders at his 
house, to receive the tobacco; the 
plaintiff's servant afterwards brought 
the tobacco to L.'s house, without de- 
manding the money; Held, that the 
bankruptcy between the sale and de- 
livery, did not avoid the sale, so as that 
the plaintiff could recover back the 
possession of the goods from the as- 
signees in trover. Haswell v. Hunt. 

5 T. R.231,wo/d. 

3 Where a sale of goods has been com- 
pleted by actual delivery to the buyer, 

. who afterwards becomes insolvent, be- 
fore they are paid for, he cannot re*# 
scind the contract, and return the 
goods, with the consent of the seller, 
so as to give the seller a preference to 
his otljcr creditors. Barnes v. Free* 
land. 6 T. R. 80 

4 A trader orders ba^ of wool of defend- 
ants, (merchants) in December, which 
are delivered in February following; 
and by the course of dealing, the 
trader has the option of retiirning tiie 
wool, for which he has no call, though 
previously ordered. The trader being 
from home when the bags arrive, they 
are deposited in his warehouse ; on his 
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return he ^ives directions not to have 
them opened or entered in his books, 
but only weighed oft' to see that they 
^reed with the invoice, fie being then 
in embarrassed circumstances, and in- 
tending' not to take them, if he should 
find himself unable to pursue his busi- 
ness. Afterwards, on the 4th and 5th 
of March, being then avowedly insol- 
vent, he returns the bags, requesting a 
line of approbation thereof ; which 
approliation is given, after an act 
of bankruptcy committed : Held, 
that by the trader keeping possession 
of the goods so long, his o|/tion (wdiich 
ought to have been exercised on the 
receipt of them), was gone; and that 
the assignees were entitled to the pro- 
perty. 'Seated. Ball. 2 E. R. 117 
N.'B. For the effect of an assignment 
on goods, in iransitii, see stoppage in 

TRANSITU. 

is) upon the Process of the Crotva. 

1 Soap, and the materials for making 
soap, which were the property of a 
bankrupt, may he seized in the hands 
of the assignees for penalties, incurred 
under the excise laws, previous to the 
bankruptcy. Austin v. Whitehead. 

6 T. R. 436 

2 If a soap-maker, having incurred a 
forfeiture for concealing soap, contrary 
to stat. 1 G. 1 . St. 2. c. 36. become a 
bankrupt, and a provisional assignment 
of his estate be made, after w hich the 
soap is condemned, and (he bankrujit 
convicted, and thereupon a warrant 
issues to levy the penalty on his goods 
generally, such warrant is bad, and 
cannot justify a seizure of the soap in 
the hands of the assigne«s, id. 438 
And see execution. 

VI. ASSIGNEES. 

Actions by and against. 

1 Assignees of a bankrupt may sue both 
in the debet and detinet. Winter v. 
Kretchman. 2 T. R. 46 

A new assignee of a bankrupt may sue 
in debt upon a judgment recovered by 
a former assignee, displaced by the 
Lord ^ Chancellor : which judgment 
was for damages sustained, for in- 
juries committed as well by the defen- 
dant against the bankrupt before his 
bankruptcy, as also against the assig- 
nee, as suchf after the bankruptcy 
WBor such itfcovery will be presumed 


to have been for injuries done to the 
bankrupt’s estate and effects. And 
the plaintiff* may declare in a general 
Tonn, as having been duly constituted 
and appointed assignee, &c. De Cos* 
son V. Vaughan. 10 E. K. 61 

3 A. gave B. a bond to secure an an- 

nuity, and before any payment be- 
came due, A. lent B. a sum of money ; 
on which it was agreed that B. slmuld 
retain the payments of the annuity as 
they became due till that sum was 
discharged ; then B. became a bank- 
rupt, and the agreement to retain was 
held a good plea, to an action on the 
bond by B.’s assignees, for the pay- 
ments accruing after the bankruptcy : 
such agreement and retainer being 
equivalent to a plea of’ solvit ad diem. 
Sturdy V. Arnaud. 3 T. R. 599 

4 Assignees cannot make tliemselvcs 
parties to the rccorrl in an action 
commenced, &e. by the bankrupt, in 
an}^ intennediate stage of the pro- 
ceedings, hut it must be immediately 
after judgment ; though an interlocu- 
tory judgment is sufficient for that 
purpose. Kretchman v. Beyer [in error). 

1 T. \l. 463 

5 In covenant by the landlord against 

the defendants assignees of a bankrupt 
for breach of covenant, the mere fact 
that the assignees put the e.^tate up 
to sale (without stating themselves to 
he the owners or possessed thereof), 
they never having been in. possession 
ol’ the premises, and there being no 
liidder, the jireinises not being sold ; 
is not .sufficient to support an aver- 
ment that all the e.state, interest, &c. 
of the bankrupt in the premise.^, cafne 
to the defendants by assignment. Titr* 
ner v. Richardson. 7 E. R. 335 

6 The Court held, that if after the as- 

signment of a bankrupt’s estate, a 
creditor residing in England attach 
the money of the bankrupt abroad, 
the assignees might recover it in an 
action for money received to their use. 
Hunter v. Potts. 4 T. R. 182 

7 And the Court of C. P. determined 
that if after an act of bankruptcy 
committed, but before an assignment, 
a creditor of bankrupt makes an 
affidavit of a debt in England, by vir- 
tue of which he attaches, and receives, 
after the assignment, money so. due to 
the bankril^ abroad^ the assignees 
were entitled to recover in such ac- 
tion. Sillv, Wormick. I H.B. 665 
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Assignees, 

8 And this doctrine was established in 
the Cov\rt of Exchequer Chamber, 
(Eyre C. J. dissent, against Rooke J. 
Thompson B., Heath J., Pej'iyn B., 
Hotham B., and Macdonald Lord Ch. 
B ,) upon the following case : A. a 
British subject, a partner in a house 
at Manchester, residing in America for 
the purpose of collecting the debts of 
the house, having notice of a commis- 
sion of bankruptcy being issued 
against a debtor of the house, insti- 
tuted a suit against the debtor in the 
Court of Pennsylrania, and attached a 
debt due to the debtor in the hands of 
his debtor resident in Pennsylvania ; 
tinally recovered judgment against the 
garnishee ; aiid received from him the 
amount oi‘ his debt. The Court, on 
the authority of Hunter v. Potts, de- 
termined without Argument, that the 
assignees of the bankrupt debtor might 
maintain their action against A. Ibr 
money had and received to tlieir use; 
and this judgment was affirmed in the 
i exchequer Chamber. Philips v. Hu fl- 
ier. 2 H. B. 403 

9 If a trader become a bankrupt by 
lying ill prison two months after an 
arrest, his assignees may maintain an 
action fi»r money had and received 
against a person, who, having notice 
that a coirimission would be issued 
against him, sold his goods and paid 
him the produce before the expiration 
of the two inoiilbs. King v. Lvlih. 

3T. R. 141 

10 Money paid by a trader, after a se- 
cret act of bankruptcy, to a carrier, 
for the carriage of goods, may be re- 
covered back by the bankrupt’s as- 
signees in assumpsit for money had 
and received. Bradley v. Clark. 

5 T. R. 197 

1 1 Where R., a tradesman, being ar- 
rested at the suit of the defendant 
upon a ca. sa., placed goods in the 
hands of the sherilPs officer to raise 
money upon them, who accordingly 
pledged them, and five weeks after- 
wards paid w'er the amount to the 
defendant ; Held, that the assignees 
ofR., who had committed an act of 
bankruptcy before the arrest, might 
recover the money paid to the defen- 
dant in an action for money had and 
received, although tbe^efendant was 
not privy to the takir^of the goods 
by the sheriff’s officer, and although 
the money paid to the defendant was 


not the identical money raised by the 
pledge. Allanson v. Atkinson. 

1 M. & S. 583 

13 When the assignees of a bankrupt 
have recovered a sum of money from 
the bankrupt’s banker, received by 
him, and paid over to a creditor of 
the bankrupt with knowledge of the 
bankruptcy, they cannot recover the 
same sum from the cfeditor, though 
he received it after notice of the bank- 
ruptev. Vernon V . Anson. 3 T. R. 387 

13 Biitdie assignees had their option at 
first to* bring the action against ithe 
hanker, or against the person to whom 
the banker paid the money under the 
above circumstances. 3 T. R. 287 

14 A trader in prison, employed an auc- 
tioneer to sell goods, who sent him the 
proceeds i»y the hands of the defend- 
ant ; the trader became bankrupt by 
lying tw'o montbs in prison : Held, 
that his assignees could not recover 
from the defendant, who was a mere 
bearer, the mouey be had so received 
and paid over. Coles v. IVrrght. 

4 Taunt. 198^ 

15 The defendant having, for securing 

a debt, taken an indorsement of the 
bills of lading of certain cargoes, 
which was void hec.ause made after an 
act of bank uplcy committed by the 
iiidorsci^ cfitcted for his own account 
an insurance on the cargoes; and a 
loss happening, he recovered against 
the underwriters on a count averring 
interest in the assignees of the in- 
dorser, then a bankrupt: Held, that 
the assignees could not recover over 
this money, as had and received by 
the <ltfendant for their use. Grant v. 
Hill. 4Ta^mt. 380 

[ 16 A. become bound as a surety for B., 

I who in order to indemnify him, agreed 
that he * hould retain out of any mo- 
ney that should be due from him t<f 
B., in respect of any dealings between 
them in trade, so much as he should 
pay on the bond ; B, afterwards sold 
goods to A. of a less value than the 
money secured by the bond, and then 
l>ecdme a bankrupt, and A. was obliged 
to satisfy the bond : Held, that the as- 
signees of B could not recover in an 
action for gxK)ds sold and delivered, 
there being nothing due to the bank- 
rupt’s estate on the original contract. 

1 Dobson V. Lockhart, 

5 T. R. 133 

17 If a creditor accompany the sheriff’s 
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ofBcer in levying an execution, which 
is afterwards avoided by a commission 
of bankruptcy/ trover may be main- 
tained against him by the assignees ; 
though the money remain in the 
hands of the sheriff's broker. Men- 
ham V. Edmonson, 1 B. & P. 369 

18 If any person, during a bankrupt's 
examination take any thing out of his 
effects, and convert it into money, 
though for the necessary subsistence 
of the bankrupt and his family, the 
assignees may maintain trover against 
such person. Thompson v. f^huncelL 

1 T. R. 157 

19 A merchant pledges for value the 
bills of lading of an expected cargo, 
his property, in the profits of which 
his agents abroad were interested in a 
certain proportion. His agents, with- 
out the knowledge of the owner or 
the pawnees, dispose of part of the car- 
go abroad, after which the owner be- 
comes a bankrupt : he induces the 
agents to rc|)lace the goods disposed of 
by others, of which the agents give 
him bills of lading, and he sends them 
to the pawnees, to make good their se- 
curity : Held, that the assignees of the 
bankrupt might recover the substi- 
tuted goods in trover against the 
pawnees. Meyer v. Sharpe, 

5 Taunt. 74 

20 Where J. S. obtained bills of ex- 
change from the defendant, upon a 
fraudulent representation, that a secu- 
rity given by him to the defendant 
(which was void), was an ample se- 
curity ; and on the next day having 
lesolved to stop payment, informed 
the defendant that he had repented of 
what Jie had done, and had sent ex- 
press to stop the bills, and would re- 
turn them, and three days afterwards 
committed an act of bankruptcy, after 
which he rcturntd to the delendant 
all the bills (except one, which bad 
been discounted), and also two bank- 
notes, part of the proceeds of such 
discount, and the defendant delivered 
back the security, and afterwards a 
commission of bankruptcy issued 
against J. S,, the assignees under 
which commission brought trover 
against the defendant for the bills and 
bank-notes : Held, that the defendant 
was entitled to retain them. Glad- 
stone 4r Hadwen, 1 M. & S. 517 

!9l ,The assigriees of a bankrupt cannot | 
HlDver the nmoui$ of a cWk paid I 


by the bankrupt's bankers after the 
bankruptcy, in trover for the check 
against the creditor, to whom the 
check was delivered and the money 
paid. Mathew v. Sherwell, 

3 Taunt. 439 

22 Where a ship was mortgaged at sea> 

with a proviso that the mortgagor 
should continue in possession till fail- 
ure of payment of the mortgage mo- 
ney on demand ; but the grand bill of 
sale was delivered, and the mortgagor 
became bankrupt before the arrival 
of the ship, and tlie mortgagee took 
possession on her arrival : he may 
maintain trover against the assignees 
who took the ship from him, notwith- 
standing he made no demand either on 
the bankrupt or his assignees. At- 
kinson V. Mating. 2 T. R. 462 

23 Trespass will ndt lie by the assignees 
of a bankrupt against a sheriff for 
taking the bankrupt's goods in execu- 
tion, after an act of bankruptcy, and 
before the issuing of the commission ; 
notwithstanding he sells them after the 
issuing of the commission, and after a 
provisional assignment, and notice 
from the provisional assignee not to 
sell : but the assignees may bring 
trover. Smith v. Miiles. 

I T. R. 475 

24 The bargain and sale by the com- 

missioners to the assignees of a bank- 
rupt of the bankrupt's freehold lands, 
does not relate to the act of bankrupt- 
cy, so as to vest the title ft the assig- 
nees from that time, diid therelore, in 
ejectment by the assignees upon a 
demise laid, after the act of bankrupt- 
cy, but before the bargain and sale 
adjudged ill. Doe, d, Esdaile, v. 
Mitchell, 2 M. & S. 446 

25 A declaration in scire facias by the 

assignees of a bankrupt, stating, " that 
he became a bankrupt within the 
meaning of the statutes, &c. and that 
his goods and eftects were afterwards 
in due manner assigned to the plain- 
tiffs,'^ is sufficiently certain, without 
alleging that the party was declared a 
bankrupt, or that his effects were as- 
signed by deed. Winter v. Kretch- 
man, 2 T. R. 45 

26 The plaintiff after judgment and a 
writ of error allowed, having become 
a bankrup^his assignees cannot sue 
out a ^cif^icias in their own names 
to compel an assignment of errors, till 
some judgment he given, and then it 
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must be done immediately after such 
judgment ; but they should have gone 
on with the writ of error in the bank- 
rupt's name till judgment. Kretch- 
man v. Beyer (in error)* 1 T. R. 463 

N . B. For the evidence required to sup^ 
port a commission, see tit. evidence 
and WITNESS. 

VII. RELATION TO ACT OF BANKRUPTCY. 

(a) Payments made by, or on Account of 
Bankrupt* 

1 If the payee of a bill of exchange, 
received from a third person, as the 
price of an estate, give time to the 
drawee, on condition that he shall allow 
interest, and afterwards the drawee 
discharge the bill, having in the mean 
time committed an act of bankruptcy; 
this is not such a payment in the or- 
dinary course of trade, as is protected 
by stat. 19*G. 2. c. 32. ; and the as- 
signees may recover the money from 
the payee. Vernon v. HalL 2 T. R.648 

2 Money paid by a trader, after a secret 
act of bankruptcy, to a carrier, for the 
carriage of goods, is not within the sta- 
tute, and may be recovered back in as- 
sumpsit, by the assignees of the bank- 
ru})t. Bradley v. Clarke. .5 T. R. 197 

3 A. having recovered a verdict for a 
certain sum of money against B,; B* 
commits an act of bankruptcy ; after- 
wards A,, having had no notice of the 
bankruptcy, gives time to B,, and in- 
stead otV entering up judgment, and 
suing oW execution, takes a bill drawn 
by JB, on C., at a distant period, for 
the amount of the sum recovered. 
This is not A payment protected by the 
stat. 19 G. 2. c. 32. ; A. therefore re- 
mains liable to refund the money re- 
ceived for the bill, to the assignees of 
B. Pinkerton v. Marshall. 

2 H. B. 334- 

4 A promissory note, reserving interest 
half yearly, given by the bankrupt for 
the balance of an account, consisting 
amongst other articles, of money lent 
by the defendant to the bankrupt ; such 
note not being given in the usual and 
ordinary course of trade and dealing, 
is not protected by the stat. 19 G. 2. 
c. 32., and therefore the assignees of 
the bankrupt, are entitled to recover 
back money paid by the bankrupt to 
the defendant, after ^ act of bank- 
ruptcy, unknown to*i.be defendant, 
(though before the date of the com- 
mission), which money the defendant 

6 


had before recovered by judgment 
against the bankrupt, in an action on 
the note. Harwood v. Lomas. 

• 11 E. R. 127 

5 A creditor, for goods sold and deliver- 
ed to a trader, w'ho had committed a 
secret act of bankruptcy, not being 
cognizant thereof, attached money of 
the trader's, in the hands of a third 
person, and recovered judgment for his 
debt, and received the amount from 
such third person ; a commission after- 
wards issued : Held, that this pay- 
ment was not protected by stat. 1 9 G. 
2. c. 32. as it could not be said to be 
in any way a payment, made by the 
bankrupt. Hovil v. Browning. 

7 E. R. 154 

6 But where a trader, indebted to the 
defendants, after a secret act of bank- 
ruptcy, gives them a new bill in lieu 
of their former, and gives them, be- 
sides, a collateral security, by deposit- 
ing policies with them, and after notice 
of a loss upon these policies, the broker 
gives his own acceptance to the de- 
fendants, which was paid, upon which 
they deliver up the policies ; after 
which a commission is issued against 
the trader : Held, that the assignees of 
the bankrupt could not recover from 
the defendant, the amount of the 

I broker's acceptance paid to them, 

I which was the money of the broker, 

! not of the bankrupt ; though the 
broker, in settling with the assignees, 
retained the amount of the money, so 
paid by him to the defendants. 

Hovil v. Pack. 7 E. R. 163 

7 A banker is not justified in paying the 
drafts of a person, who has placed 
money in his hands, after Ije has no- 
tice of an act of bankruptcy commit- 
ted by him. Vernon v. Hankey. 

2T. R. 113 

8 A trader, having securities in lh« 
banker's hands, to a certain amount, 
after a secret act of bankruptcy, drew 

I on them a bill for a larger amount, on 
the score of his accommodation, pay- 
able to bis own order, which after ac- 
ceptance, he indorsed to the plaintiff; 
the Court Vield, that though the 
plaintiff* was entitled to sue bn the bill, 
yet he could only recover against the 
acceptors, the amount of the sum ac- 
cepted for the accommodation of the 
bankrupt, beyond the amount of the 
securities in their hands; for which 
latter, they were liable in ahother 
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form of action to the assip^nees. 

Willis V. Freeman, 12 E. R. 656 

9 If a debtor, after a secret act of 
bankruptcy, be arrested on a bill of 
exchange, and immediately pay the 
debt, such payment is pmiected by 
19 G. 2, c. S2, Cox V. Morgan 

2 B. & P. 39S 

10 So where the payment was made a 

few (lays after the arrest. Holmes v. 
B ennington, 3 B. & P. 399, n. 

11 A trader, subsequent to an act of 
bankruptcy, beinji^ arrested and de- 
tained lU j*rise.n, at the suit of several 
creditor^ s( nt for all his creditors but 
one, and paid their debts in full; but 
no other circumstance occurred from 
which it could be presumed, t : at they 
knew of his bankruptcy oi insolvency : 
IMd, that such ))ayments were not 
protected by the stat. 19 Geo. 2. c. 32. 
Southey v. Butler, 3 B & P. 237 

12 A, sold goods to B., for which the 
latter was to pay by a bdl at three 
months; B, gave A., a cluck on his 
bankers, (who were also the bankers 
of W ) requiring them to pay A. on 
demand, in a bill at three months ; 
A. paid the check into the bankers, 
and took no bill from them; but the 
amount was transferred in the bankers’ 

. books, from B.’s account to A,*s, with 
the knowledge of both; the bankers 
failed before the check became due ; 
and it was held, that A. could not re- 
cover the’value of the goods against B 
Bolton V. Richard. 6 T. H. 139 

13 It is no defence to an action for a 
debt due, tliat the plainufl is a trader, 
and has committed an act of bank- 
ruptcy, of which the defendant had 
notice,^ no commission having issued 
nor proceedings had for that purpose : 
for though voluntary payments, under 
such circumstances are not protected, 
yet payments enforced by coercion of 
law, are valid against the assignees, in 
case any commission should aBerwards 
be taken out. Foster v. Allanson, 

2 T. R. 479 
And see King v. Leith. 2 T. R. 141 

14 Where a creditor of a bankrupt, who 
had sued out a writ against him, and 
withoul proceeding upon it, afterwards 
received from him a bill of exchange, 
in part-payment of his debt, after 
being apprised, that there had been a 
meeting of his creditors, and that the 
bankruj!>t’8 allairs, at that time, were 
only capable of paying the demands of 


his creditors by instalments, although 
he was assured by the bankrupt’s 
agent, that tht y would come round, 
was liable to refund the proceeds of 
such bill, to the assignees of the bank- 
rupt, as a payment not in the usual 
Course of trade, and before notice of his 
insolvency. Bayty v. Scofield. 

i M . & S. 33S 

15 A. accepts a bill payalile at his 
banker^s, to a larger amount than his 
( heels in their hands, which is there 
paid. Afterwards, having committed 
an act of bankruptcy, he refiays them 
the balance; Held, that this was a 
payment in fraud of the bankrupt 
laws, and not protected by stat. 19 
Geo, 2. c. 32. s. 1. Holroydy. White- 
head. 1 Marsh. 12B 

And see tit. set off. 

VHI. PROOI- OF aEBTS. . 

[a) When and how made. 

1 Under the general bankrupt laws, debts 
proveable uipler the commis>ion, and 
dents to be discharged by the certifi- 
cate, are convertible terms. And 
debts not due at the time of the act of 
bankruptcy, except in the ca^es spe- 
cially provided for by particular sta- 
tutes, are nut aflca tcd by the com mis- 
sion. Per Cur. Baniford v. Burrell, 

2B. 11 

2 By stats. 1 Jac, l.c. 15.5. 11. & 12. 
and 5 G. 2. c. 30. s. 29. after any per- 
son has been convicted on an indict- 
ment lor falsely sw'earmj|llo a debt 
under a cornini.ssion of bankrupt, (on 
which indictment he is to sufKn’ the 
punishment inflicted by the several 
statutes against perjury), the assignees 
of the bankrupt may recover from him 
double the sum so sworn to in an ac- 
tion ; ill which it is sufficient to state 
the conviction of the defendant on the 
indictment, without also alleging that 
the defendant did lake such false 
oath. Holmes v. Walsh. 7 T. R. 458 

3 The stat. 46 Geo. 3. c. 135. s, 2. does 

not restrain a creditor from proving 
under a comrpission of bankrupt, a 
debt contracted before the act of bank- 
ruptcy, on which the commission is- 
sued, but after notice of a prior act of 
bankruptcy. Ex-parte Bowness in re 
Phillips. 2 M. & S. 479 

4 A specific sum of money received by 
an overseer of the poor, is not such a 
debt as can be proved under a com- 
mission of bankrupt against him be- 
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fore his accounts are delivered in. 
Jicx V. Etrginton. 1 T. R. 369 

5 A declaration by a bankrupt of his 
motives for absenting himself from his 
home, made at the time, is evidence 
in an action by the assignees against a 
creditor of the bankrupt, in order to 
prove tl!»“ act of bankruptcy. Bate- 
man v. Bailey, 5 T. R. 512 

(^) Creditor's Election, 

1 The stat. 49 G. 3. c. 121. 5. 14., which 
enacts that creditors proceeding under 
the commission shall be deemed to 
have made their election not to sue, 
does not extend to prevent a creditor 
w ho proves a joint debt under a com- 
mission against one partner, from 
suing the others. Heath v. Hall. 

4 Taunt. 32G 

3 If a creditor has both proved his debt 
under a commission of bankrupt, and 
commenced an action against the 
bankrupt before the [lassing of the 
.stat. 49 G. 3. c. 121. s. 14., that act 
does not compel him to relinquish his 
action. Aiherstonev. Huddlestone. 

2 Taunt. 181 

And see Linging v. Coniyn. 

2 Taunt. 246 

(c) Bills and Notes. 

1 A. draws a bill of exchange on B., 
payable to the order of A,, which B. 
accepts, and B. draws a bill on A, 
payahle4b the order of B., which A. 
accepts, for their mutual accommoda- 
tion ; both bills are payable at the 
:»aine time, have the same dates, and 
contain the same sums : one is a good 
consideralion for the other, and nei- 
ther is an indemnity ; so, that if either 
party becomes a bankrupt, the bill ac- 
cepted by him may be proved under* 
his commission, and consequently to 
an action brought on it, his bankruptcy 
may be pleaded. Rolfe v. Caslon. 

2 H. B. 570 

2 The defendants gave to the plaintiff 
their own bills 'accepted by third per- 
sons in exchange ’for his acceptances 
of other bills drawn by them upon 
him, tnedifllerent sets of which tallied, 
except as to some trifling difference, 
on which no stress was laid at the 
time : Held, that the transaction being 
that of an absolute exchange of 

ties, each party was conhned to his 
remedy on those securities^ and the 
8 


law would not raise an implied pro- 
mise in the defendants, who had be- 
come bankrupts, to repay to the plain- 
tiff a part of the amount of his accept- 
ances which w^as paid by him after 
the bankruptcy. Buckler v. BnttU 
vant, 3 E. R. 73 

3 Where the plaintiff lent his indorse- 
ment upon a bill at the desire of the 
drawer, but without any privity with 
the defendant (the acceptor), who 
had himself no consideration at the 
time for such acceptance ; and the 
day before the 1)»1I became due the 
defendant became bankrupt, and it 
was immediately after taken up by 
the plaiutift* (the indorser) mit of the 
hands of the indorsee: Held, that the 
bill being pro^eable as a debt under the 
defendaiit\s comniLssioHy and there being 
no privily of contract between these 
parties collateral to the bill, like the 
case of principal and surety, nor any 
promise of indemnity, the plaintiff 
could not recover the amount of the 
bill paid after the bankruptcy against 
the defendant who had obtained his 
certificate. Houle v. Baxter. 

.3 E. R. 177 

4 If two persons exchange acceptances, 

and before the bills are mature, one of 
the acceptors commits an act of bank- 
ruptcy, there is not such a delit due 
from him to the other as will sustain 
a commi^^sion, before the other has 
paid his own acceptance.’ Sarrait v. 
AtiStin. 4 Taunt. 200 

But sec post, Page 139, tit. Certificate, 
effect of, in discharge of debts, 

(d) Costs. 

1 Where a deVit arises before a bank- 

ruptcy, but a verdict is obtained and 
costs taxed after the bankruptcy, the 
costs are considered as part of the 
original debt, and may be proved 
such under the bankruptcy : The 
Court of C. P. therefore discharged 
the bankrupt out of custody who had 
been taken in execution for such costs. 
Lewis V. Piercy. 1 H. B. 29 

2 So where a defendant became bank- 
rupt between the verdict and judg- 
ment. Longford v. Ellis. 

1 H. B. 29, 

And see Willett v. Pringle, 

2 N. R. 190 

3 But where a verdict is recovered 
against a bankrupt after the bank- 
ruptcy, in an action brought before. 
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the costs are not proveable under the 
commission. Ex-parte Hill. 

2 N. R. 191, notd 

4 The Court held that if a plaintiff be- 

come a bankrupt after he is nonsuited, 
and before the taxation of costs, the 
costs of the nonsuit are a debt prove- 
able under the commission. Hurst v. 
Mead. 5 T. R. 365 

5 After some hesitation, the Court of 
C. P. on the authority of the preced- 
ing^ cases, determined that if a plain- 
tiff become bankrupt after a nonsuit 
at nisiprius, and before the judgment 
of nonsuit, the costs of the nonsuit are 
a debt proveable under the commis- 
sion. * Watts V. Hart. 1 B. & P. 134 

6 But the Court held that the costs of a 
suit in chancery, directed to be paid 
by an award made before the bank- 
ruptcy of the defendant, but which 
costs were not taxed till after he became 
bankrupt, could not be proved under 
the commission ; but that the bank- 
rupt remained liable to be attached 
for the amount under the award made 
a rule of Court. Rex v. Davis. 

9 E. R. 318 

7 If A. recover a judgment against B. 

before the bankruptcy of JB., and 
revive it by scire facias after the bank- 
ruptcy, the costs of the scire facias 
relate back to the judgment, and may 
be proved under the commission. 
Phillips v, Brown. 6 T. R. 282 

8 So if a writ of error be brought after 
the bankruptcy, to reverse a judgment 
against the bankrupt before, and the 
judgment be affirmed, the costs of the 
writ of error refer to the judgment. 

6 r. R. 282 

9 And in either case the bankrupt's cer- 

tificate discharges him as to the costs, 
as well as with regard to the judg- 
ment. 6 T. R. 282 

ro Where after a recovery in ejectment, 
and before an action of trespass for 
mesne profits, the defendant became 
a bankrupt, and the jury did not in- 
clude the costs of the ejectment in 
their verdict in executing a writ of in- 
quiry in the action for mesne profits, 
the Coyrt refused to set aside the in- 
quisition, because the plaintiff might 
have proved the costs as a tlebt under 
the defendant's commission of bank- 
rupt. .Gulliver v. Drinkwater. 

^ 2T. R. 261 

1 1 If a plaintiff after a verdict found for 
the defendant, but before judgment 


signed, become bankrupt, the costs are 
not a debt proveable under the com- 
mission ; and execution for them may 
issue against him, notwithstanding his 
certificate. Walker v. Barnes. 

1 Marsh. 346 

(e) Contingent Debts. 

1 If A. give a warrant of attorney to B. 
to confess a judgment immediately, 
with a defeazance that judgment shall 
not be entered up until a subsequent 
day on a contingency, and A. become 
bankrupt before that day, though B. 
afterwards enter up judgment on the 
happening of the contingency, he 
cannot prove this debt under B.'s 
commission. Staines, Knt. v. Planck. 

8 T. R. 386 

And see Utterson v. Vernon. 4 T. R. 570 

(/) Debts payable at a future day. 

1 Goods sold and delivered upon an 

agreement to be paid for by a present 
bill payable at a future day, does not 
create a present debt, on which to 
found a commission of bankrupt: 
nor can an action for goods sold and 
delivered be maintained by the vendor 
before the time when the bill agreed 
to be given would have become due, 
and when the contract would be no 
longer executory : Neither can such 
executory contract, if no such bill pay- 
able, at a future day, be actually 
given to secure it, found a good peti- 
tioning creditor's debt within the sta- 
tutes 7 G. 1. c. 31. ,s. 1 . and 5 G. 2. c. 
30. s. 22. which are confined to debts 
due on bills, bonds, promissory notes, 
and other personal written securities of 
the like sort, payable at a future day ; 
which alone /by the latter statute arc 
made available to found a good peti- 
tioning creditor's debt. Hoskins v. 
Duperoy. 9 E. R. 496 

N. B. In this case all the authorities 
are collected. 

2 School-money for the education, &c. 
of the defendant's son, payable half- 
yearly, is not a debt due till the end 
of the lialf-year, Vo as to be proveable 
under a commission of imnkrupt 
against the parent, who became bg^nk- 
rupt. a few days before the end of the 
half-year; though he had, just be- 
fore Ins bankruptcy, and before the 
holidays began, taken his son home 
for the holidays. Bar stow v. J^rlove. 

4 E*%. 438 
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^ If a demand be payable at all events, 
though at a future day, it may be 
proved under a coiniiiission of bank- 
rupt against the debtor, or set-off 
against an action brought by his as- 
signees ; but if it rest in contingency 
whether it will become payable or not, 
it cannot be so proved or set off, un- 
less it be secured by a penalty which is 
forfeited at law. Hancock v. Entwis- 
tie, 3 T. R. 435 

And see tit. set-off. 

(^) Damages. 

1 If the damages he contingent and un- 
certain, as in cases of tort, they cannot 
be proved under a commission. See 
Parker v. Norton, 6 T. R. 695 

Lonjford v, Ellis, 1 H. B. 29 

d A right of action on a breach of co- 
venant, not secured by a penalty, and 
where the damages to be recovered 
are uncertain, is not barred by the 
certificate of the defendant who be- 
came a bankrupt after, the covenant 
was broken. Banister v. Scott, 

6 T. R. 489 

And see certificate, post, 

3 When a creditor has a demand on 

his debtor, which is capable of being 
ascertained without the intervention 
of a jury, and tlie debtor becomes a 
bankrupt, it may be proved as a debt 
under the commission. Utterson v. | 
Vernon, 3 T. R. 539 

4 But this decision was reversed, and it 
was held, that if A. lend stock to B., 
to be replaced as stock, without nam- 
ing any particular day, and B, be- 
come a bankrupt before any request 
by A, to replace the stock. A, cannot 
come in under B.^s commission ; yi.'s 
demand in this case resting merely in 
damages, Utterson v. Vernon, 

4 T. R. 570 

(5) Creditors by Marriage Articles. 

1 A trader, before marriage, agreed by 
parol to settle all his stock on his in- 
tended wife; which, it appeared, af- 
terwards amounted then to 450/. 3 
per cents., but in •the marriage arti- 
cles it was only stated to be 340/. 
stock; and the deed executed after 
marriage settled the same sum : this 
mistake, (proved and accounted for) 
was agreed by the bankrupt, after his 
bankruptcy, to be rectified by the al- 
terati^ of the sum in the articles and 
icad tram 340/^ to 45Q/« stock ; which 


was accordingly done ; and the instru- 
ment re-executed, with the consent of 
the bankrupt, his wife, and the trus- 
tees ; and the whole stock was sold out 
by the bankrupt before his bankruptcy, 
and the amount paid into the hands of 
the trustees before such alteration : 
Held, that as one of the parties, {the 
feme covert, to whom no fraud was 
imputed), was incapable, by such 
consent, of exonerating the trustees 
from the performance of the trust, 
the trustees who had received such 
money under the instruments when 
they existed in a valid form, held it 
subject to the purpose of the trust, 
and not for the benefit of the bankrupt's 
estate ; and that the assignees could 
only recover from them thesurplus be- 
yond the value of the 340/. stock ; 
which surplus they were entitled to re- 
cover laiu ; the agreement for the set- 
tlement of the whole stock not being 
evidenced by writing before marriage, 
within the statute of frauds, but being 
the subject of equitable jurisdiction 
only, under the circumstances. Shaw 
V. Jakeman, 4 E. R. 20 1 

(/) Sureties. 

1 Where S, L. was arrested for the 

amount of goods, and E. L. in order 
to procure his discharge, became 
bound, as surety with him, in a bond 
to the plaintiffs, payable by instal- 
ments, and before the first' default E, 
L. became a bankrupt, the plaintiff is 
bound to prove his debt under the 
commission, by virtue of 7 G, 1. c. 
31. for the credit was given to both, 
Brookes v. Lloyd. 1 T. R. 17 

2 If A. was bound with B. as a surety 
for the payment of a sum certain, and 
took an absolute bond from B. paya- 
ble the day before the original bond 
was to become due, and B. be-* 
came a bankrupt before the day of 
payment ; it was held that A. might 
prove this debt under the commission, 
and that B.'s certificate was a bar to 
an action by A. on the counter bond, 
though A, did not pay the original 
bond till after B. had committed an 
act of bankruptcy. Martin v. Court. 

2 T. R. 64d 

And see Toussaint v. Martinant, 

2 T. R. 100 

3 X. became bound as a surety with 
Y. to A. on the 10th of Aug. 1778, in 
a bond conditioned for payment in six 
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months; on the 1st Match, 1780, he on a better commission mij>]jt have 

became bound with F. to B, in a bond been sued out. Donovan v. Duff. 


conditioned for payment in ^ix muiuhs; 
on the 4th of March 1780, F. became 
))Ound to X. in a bond conditioned 
for payment of two former bonds, 
and also to indemnify X. against those 
two bonds: the money secured by the 
second bond not being paid when it 
became due, it was holden that the 
last bond was thereby forfeitc<l, 
though X, was not called on to pay 
tlie money in the second bond until 
m afterwards, and that X. might prove 
it as a debt under the commission of 
bankrupt that issued against F. after 
the forfeiture, and before payment. 
Hodgson V. Bell. 7 T. R. 97 

4 A surety, who does not pay the debt 
of the principal till after bis bank- 
ruptcy, though called upon and liable 
to pay it before, may hold the ]>rinei- 
pal to bail, notwithstanding his certi- 
ficate; for as the debt does not arise 
till the money is paid, it could not be 
proved under the commission. Prnil 
V. Jones, 1 T. R. ^99 

IX. Bankrupt. 

(aj Rights and duties of, 

1 If, upon the examination of a bank- 
rupt touching the dis})osition of liis 
property, he swear to an account of 
the same which appears to be incredi- 
ble, the commissioners may commit 
him to prison. Ex parte Nowiati. 

6T. R. 118 

2 In the case of a bankrupt committed 
Viy the commissioners lor refusing to 
be examined, he must .send word 
when he will submit and answer the 
questions. (Dicium.) Ptr Bvller. 

1 T. R. 654 

3 A commitment by the commissioners 
is a criminal process. In re Taylor, 

3 E. R. 232 

4 Neither the bankrupt, nor any one 
claiming from him by assignment 
subsequent to the commission of bank- 
ruptcy , shall be permitted in an action 
at law to question the validity of such 
commission, and recover from the 
assignee* the properly of the bank- 
rupt* taken under it, by proving an 
act of bankruptcy committed by the 
bankrupt prior to the petitioning cre- 
ditor’s debt ; though it be also shev/n 
that.,^here was a suificient petitioning 
creditor’s debt existing at the time of 

prior act of banwupicy, where- 


9 E. R. 21 

5 If an order for the delivery of goods 
in the hands of a third person he given 
to an uncertificated bankrupt, in pay- 
ment of a debt accrued subsequent to 
his bankruptcy, be may vnaintuin 
trover for them, howler v. Down, 

1 B. & P. 44 

6 An uncertificated bankrupt has a right 

to goods acquired by him since his 
bankruptcy, against all the world but 
his assignees, and may maintain trover 
for ihem against a stranger. Webb v. 
Fox, 7 T. R. 391 

7 It is a good plea to an action on a pro- 
missory note, and for money had, that 
the plaintiff' is an uncertificatcd bank- 
rupt, and that his assignees required 
tiie defendant to pay to them the mo- 
ney claimed by the plaintiff) and it is 
no good replication that the cause of 
action accrued after the plaintiff* be- 
came bankrupt, mul that the commis- 
sioners had not made any new assign - 
nientof the nole and money : fur the 
assignment ol‘ the. creditors, passes to 
the hankrupt’s assignees all his afler- 
acfjuiretl as well us present personal 
projierty anddelits. Kitchen v. Bartsch, 

7 E. R. 53 

8 The C(>iirt required an iinci rtificaled 
bankrupt to give securiiy for costs in 
an action of trover. Webb v. Ward. 

7 T. R. 296 
But see 2 Taunt. 01 

9 A bankrupt cannot be pernjiUed, in 
an action brought by him, to try the 
validity of the commission, to plead 
a prior act of bankruptcy, and a suf- 
ficient petitioning creditor’s debt ex- 
isting at that time, to support acoin- 
mis.vion in order to defeat the subsist- 
ing commission. Bryant v. Withers, 

2 M. & S. 123, 131 

10 If the assignees of a bankrupt ma- 
in faclurer employ him in carrying on 
the manufacture for the benefit of the 
estate, and pay him money from time 
to time; this is evidence of such a 
contract between him and his assig- 
nee s as will enable him to recover from 
them a reasonable compensation for 
his work and labour. Coles v. Barrow. 

4 Taunt. 774 

11 A bankrupt is not entitled to any 

maintenance out of his effects during 
his examination. Thompson v. Coun- 
cell, 1 T. R. 157 
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12 A bankrupt cannot call on his assii?- 
nees for his allow ance under stat. 5 G. 
2. c. 30. 7. (his estate paying 10^. 

in the pound), if his certificate be not 
allowed before payment of the divi- 
dends.. Grooine v. Poits, 6 T. R. .548 

N. B. When a bankrupt is privileged from 
arrest, see tit, arrest. 

X. CERTIFICATE. 

(a) Effect of, in discharge of debts, 

1 The bankruptcy of a lessee is no bar 

to an action of covenant for rent. 
Auriol V. Mills. 1 11. B. 433 

4 T. R. 94 

2 In the case of the Soiiih-Sea Com- 
pany, the stat. 7 G, 1- c. 28. by which 
all their property was taken out of 
their hands and vested in trustees for 
the satisfaction of their creditors, was 
held no bar to an action of covenant. 
Hornbij v. lloulditch. I T. R. 92, 93, w. 

3 But bankruptcy is a good plea to an 
atJtion of debt on the reddendum in a 
lease, whether the rent be due before 
or after the bankruptcy. Wadhaiii v. 
Marloxvc. 1 H. B. 437, n. 1 T. R. 91 
And see Gill v. Scrivens, 7 T. R. 27 

4 A. .sold a ship to li, with a covenant 

that he had a good title, though in 
fact lie had none. Afterwards B, be- 
came a bankrupt, and A, sustained 
damage by paying the value of a shi}> 
to the true*owner: Held, in an action 
on the covenant by A, against B., 
stating the special damage, that B.’s 
certificate was no bar. IJainmond, Bt. 
V. Toulmiii. 7 T. R. 012 

5 A debt which accrued subsequent to 

an act of bankruptcy, though previous 
to the issuing of the commission, is 
not barred by the certificate. Bam- 
ford V. Burrell. 2 B. &. P. I 

Eyre, C. J. who died after the case was 
argued, but before the judgment was 
given, had intimated a contrary 
opinion. 

The same point is considered as 
clear in Goddard v. Vanderheyden. 

2 B. & P. 8, w. 

0 A, being arrested, B. became bail for 
him to the sherifl) and judgment was 
obtained against B, upon the bail- 
bond; A. then became bankrupt, a 
writ of error at that time depending 
on the bail-bond, which was after- 
wards non-prossed ; upon this the debt 
and costs were levied on B. by ff fa., 
after which A, obtained his certificate : 


Held, that B, w as not barred by the 
certificate from recovering from A. the 
amount of the debts and costs levied 
by the fi,f(i, Goddard v. Vanderhey- 
den, 2 B. & P. 8, n. 

7 A person against whom a second com- 

mission of bankrupt has been issued, 
and who has not paid 155. in the 
pound, is liable to an action by any 
of his creditors, notwithstanding they 
have signed his certificate. Philpot 
V. Corden, 5 T. R. 287 

8 But in such case execution can only 
issue against his eflects, his persoi^ 
being free from arrest : by stat. 5 

. 2. c. 30. 5T. R.287 

9 An action against a bankrupt, who 
has obtained his certificate under a 
second commission, on a cause of ac- 
tion accruing previous to his second 
bankruptcy, may be maintained before 
a dividend has been made, or the pe- 
riod for making it allowed by 5 G, 2. 
c. 30. s, 37. is elapsed ; if evidence 
be adduced to shew that it is not pro- 
bable from the state of the effects in 
the liands of the assignees, that the 
bankrupt w ill be able to pay 155. in the 
pound. Jelfs v. Ballard. 1 B. & P. 467 

And see Edmonson v. Parker. 3 B. & P. 185 

10 A cognovit is not discharged by 
bankruptcy and certificate, it being 
only an acknow ledgrnent of the amount 
of the damages. Wy borne v. Ross. 

2 Taunt. 68 

1 1 A discharge under a conjmission of 

bankrupt in a foreign country, is no 
bar to an action for a debt, arising 
here, brought against the bankrupt by 
a subject of this country. Smith v. 
Buchanan. 1 E. R. 6 

12 Bankruptcy is no bar to an action of 

trover, tliough the conversion happen- 
ed before the bankruptcy, and though 
the cause of action were of such a na- 
ture that the plaintifT might have waved 
the ton, and proved his demand as a * 
debt under the commission. Parker 
v. Norton. 6 T. R. 695 

13 A debt due on a judgment, signed in 
an action for damages, after an act of 
bankruptcy committed by the defend- 
ant, and a commission issued thereon, 
is not discharged by the certificate, 
though the verdict was obtained be- 
fore the bankruptcy. Buss v. Gilbert. 

2 M. & S. 70 

14 In an action against a bankrupt w ho 
has obtained bis certificate under a 
second commission, the certificate is 

K 
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no bar unless it appears alFirmatively 
that his estate has jnoduced 15^. in 
the pound ; evidence that it probably 
will produce soniuch is not sufficient. 
Coverlcy v. Morkj/, 16 E. R. *225 

15 If the payee of a promissory note 
pay the am omit of it to an indorsee 
after the bankruptcy of the maker, he 
may recover against the maker, not- 
withstandinji his bankruptcy and cer- 
tificate. Howisx. IViggins. 4 T. R. 714 

16 Where, by aj^reement between plain- 

tiffs, bankers at Carlisle, and defend- 
ants, bankers at Newcastle, plaintiffs 
were weekly to send to defendants all 
their own notes, and the notes of cer- 
tain other banking-houses ; and the 
defendants w’ere in exchange to 
return to the plaintiffs their owmi 
notes, and the notes of certain other 
bankers, and the deficiency was to 
be made up by a bill drawn by de- 
fendants in favour of plaintiffs at a 
certain date : Held, that the notes so 
sent by plaintiffs constituted a debt 
against defendants, which defendants 
might pay by a return of notes ac- 
cording to the agreement, but if they 
made no>uch return, or a short return, 
and gave no bill for the balance, such 
balance remained as a debt against 
them, which was provoahle by the 
plaintiffs, under a commission of bank- 
rupt issued against the defendants on 
an act of bankruptcy committed after 
the timtrwhen the bill for the balance, 
if drawn, would have been due and ]rdy- 
able, and that the plaintiffs could not 
maintain an action to recover damages 
as for a breach of contract against the 
defendants, who had obtained their cer- 
tificates. Fo7’5/erv. 12 E. R, 605 

17 A, draw's a bill of exchange on B, 
in favour of C, who indorses it to Z)., 
who discounts it. Before the bill is 
dtie, A. becomes a bankrupt and obtains 
his cei'tificate : when the bill is due, 
payment is refused: upon which C. 
refunds the money to D. which was 
advanced in discount, and takes back 
the bill. To an action brought by C, 
against A. on the bill, A. cannot plead 
his bankruptcy. Brooks v. Rosers, 

• 1 H. B. 640 

18 A, and B. exchanged acceptances, 
and each party having negotiated the 
respective bills, became bankrupt ; 
atid B/s a^isignees were afterwards 
obliged to pay a dividend as drawer 
on the bills accepted by A,^ as well as 


to pay B.^s own acceptances. Sw. It 
A,^s certificate is a bar to an action 
brought against him by B/s assignees 
for money paid, &c. ? Cowley v. 
Dunlop, 7 T. R. 565 

19 If the acceptor of a hill of exchange 
not due, become bankrupt, and the 
indorser be afterw'ards obliged to take 
up the bill on account of non-payment 
by the acceptor, he may prove the 
amount under the commission, and if 
the acceptor afterwards obtain his cer- 
tificate, he will be discharged from 
the debt, and the Court will enter an 
exoncretur on the bail-piece, in an 
action against him at the suit of the 
indorser. Joseph v. Orme. 2 N. K. 180 

20 The drawer of a hill of exchange, 
w'hieh had been accepted, and was not 
refused payment by the acceptor till 
after the bankru}>tcy of the drawer, is 
discharged by his certificate, inasmuch 
as such debt is made proveable under 
his commission by the stat. 7 G. \, c, 
31. Starey v. Barnes. 7 E. R. 435 

21 , Where the pliiintiff gave the defend- 
ant in a foreign country, where both 
were resident, a hill of exchange 
drawn by the defendant upon a person, 
in England, which bill was afterw^ards 
protested iierc for now-acce|)tance, and 
the defendant afterwards, while still 
resident abroad, became bankrupt 
there, and obtained a certificate ol‘ dis- 
charge by the law of that state : It 
W'as held, that such certificate was a 
bar to an action here upon an implied 
assu7npsit to pay the amount of the 
bill in consequence of such non-ac- 
ceptance in England. Pottek v. Brown, 

5 E. R. 124 
J1 hut is a discharge of a debt in the 
counlry where it was contracted, is a 
discharge of it every where. 5 E. R. 130 

22 Where A, lent his acceptances to the 
defendant before bis bankruptcy, buf 
they w'cre not paid until afterwards : 
Held, that A. might maintain an ac- 
tion ag-ainsl the defendant, for mo- 
ney paid to his use, notwithstanding 
his bankruptcy and certificate, and 
notwithstanding ,the defendant, before 
his bankruptcy, gave his receipt to 
A, acknowledging^ the receipt of so 
much money as the acceptances a- 
mounted to. Snaith v. Gale, 7 T.R. 364 

23 The plaintiff* having accepted a bill, 
payable at a future day, for the accom- 
modation of the defendant, the latter 
afterwards, and before the bill became 
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Certificate. 

due, committed an act of bankruptcy, 
followed by a cotnmission, which was 
afterwards superseded ; and time was 
j^iven to the bankrupt by his creditor ; 
and the plaintiff thereupon accepted 
another bill for the same debt, with 
the addition of interest and stamp : 
Held, that this was a continuation of 
the same suretyship by the plaintiff 
for the defendant, which existed be- 
fore the act of bankruptcy and the 
first commission : and a second effec- 
tual commission having afterwards is- 
sued upon the same act of bankruptcy, 
before the plaintiff's second accept- 
ance became due, which was paid 
when due : Held, that the amount was 
proveable as a debt under such com- 
mission by virtue of the stat. 49 Geo. 
3. c. 121. s. 8 ., and was consequently 
barred as a personal demand against 
the bankrupt by his certificate. Sted- 
man v. Martinnant. 13 E. R. 427 

24 A bond and warrant of attorney to 

confess a judgment given by a bank- 
rupt after his bankruptcy, in order to 
obtain his liberty, is not barred by his 
certificate, although the original debt 
were contracted before. Birch v. Shar- 
land. 1 T. R. 715 

25 The old debt was extinguished by 
such bond given for such purpose. 

id, ibid, 

(b) How pleaded. 

1 A plea of bankruptcy need not be 

signed by counsel. Leigh q. t. v. 
Monteiro. 6 T. R. 490 

2 But in C. P. it must. Pitcher v. Mar- 
tin. 3 B. & P. 171 

^ A plea of bankruptcy given by stat. 
5 G. 2. c. 30. $. 7. must state that the 
cause of action accrued before the 
bankruptcy ; stating that an indenture, 
on which an action of covenant is 
founded, was executed prior to the 
bankruptcy, is not sufficient. Charlton 
V. King. 4 T, R. 156 

4 The general plea of bankruptcy, and 
the certificate given by stat. 5 G. 2. c. 
30. s. 7. may be pleaded, without 
averring that the ba*nkruptcy happened 
before the commencement of the suit. 
But if it appeared at nisi prius that it 
happened after the action brought, it 
seems that the defendant cannot avail 
himself of the defence under such a 
general plea, which is only given by 
the statute in case any bankrupt who 
has conformed to the law shall after 


wards be arrested or impleaded for 
any debt due before such time as he 
became bankrupt. Tower v. Cameron. 

• 6 E. R. 413 

5 The certificate of a bankrupt, allowed 

after the filing of the plaintiff's bill 
and before plea pleaded, is evidence to 
support the general plea in bar given 
by the stat. 5 G. 2. c. 30. $. 1. viz. 
that before the exhibiting of the plain- 
tiff's bill the defendant became a 
bankrupt, and that the cause of action 
accrued before he became a l^ankrupt. 
Harris v. James. 9 E. R. 8^ 

6 A bankrupt sued by his surety, or 

person who was liable for his debt, at 
the time of the commission issued 
against him (though the surety, &c. 
became such after the act of bank- 
ruptcy, and paid the debt after the is- 
suing of the commission), cannot with- 
out specially pleading it, in like man- 
ner as after the stat. 5 G. 2. c, 39. s. 7. 
avail himself of his certificate under 
the stat. 49 G. 3. c. 121. s. 8. which 
discharges the bankrupt, having his 
certificate, of all such demands, at the 
suit of every such person, in like inan- 
ner to all intents and purposes as if 
such person had been a creditor be- 
fore the bankruptcy. Stedman v. Mar*^ 
tinnant. 12 E. R. 664 . 

7 A general plea of bankruptcy in Ire- 

land, referring to an Irish act of par- 
liament, and concluding to the coun- 
try (in a mode similar to 'that given 
by stat. 5 G. 2. c. 30. s. 7. to bank- 
rupts in England), is bad. Quin v. 
Keeft. 2 II. B. 553 

8 If a defendant rely on a certificate 

under a second commission of bank- 
rupt against him, under whic^ he has 
not paid 15.y. in the pound, the plain- 
tiff, in order to deprive him of the be- 
nefit of it, may produce the proceed- 
ings under the former commission,* 
and prove that he submitted to it, 
without proving the trading, act of 
bankruptcy, and other facts which are 
necessary to support the commission 
as against third persons. Haviland v. 
Cook. 5 T. R. 655 

9 The Court of C. P. set aside a regular 
judgment on an affidavit of merits, 
though the defendant intended to plead 
his bankruptcy. Evans v. Gill. 

1 B. & P. 52 

10 After a general plea of bankruptcy 
concluding to the country, a replica- 
tion that defendant was before the 

K 2 
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commission discharp^ed as a bankrupt, 
and that his estate has not produced 
155. in the pound, which was pleaded 
in maintenance of llie action r^enerally, 
and with a verification, was held ill on 
special demurrer. Wihon v. Kemp. 

2 M. & S. 549 

(c) Hoiv avoided. 

1 If any one of a bankrupi^s creditors, 

though without the privity of the 
bankrupt, be induced by money to 
sign his certificate, it is void. Hol- 
land V. Palmer. 1 B. &, P. 95 

2 A bond, given to a creditor of a bank- 
rupt, in order to induce him to ivith- 

s draw a petition^ whicli he liad prefer- 
I red to the Chancellor, against the 
' allowance of the certificate, is void by 
stat. 5 G. 2, c. 30. s. 11. Su7n7ier v. 
Brady. 1 H. B. 647 

And see Jackson v. Lo?nas. 4 T. R. 166 
Feise v. Randall. 6 T. R. 1 46 

3 A deed of composition, embracing all 
the creditors^ under which, many of 
them came in, is, in case of a subse- 
quent commission of bankruptcy, such 
a ‘'compounding with his creditors,^’ 
as will, within the stat. 5 Geo. 2 c. 30. 
5. 9. deprive the bankrupt of the benefit 
of his certificate, to protect hi.s future 
cllects from being liable to be taken in 
execution, although some of the credi- 
tors did not come in under the deed of 
composition. Slaughter v. Chej/ne. 

IM.&S. 182 

4 A deed of compo-sitioii, framed only 

for the Joint creditors of two bank- 
rupts, under which, seven of the joint 
creditors, whose debts exceeded 2000/. 
accepted of the profllred composition 
of 35, in the pound, but which was not 
signed or accepted by three other joint 
creditors, whose debts amounted to 
92/., nor by the separate creditors of 
one of the bankrupts, is not such a 
“ co?npounding with his or their credi- 
tors,^' as will within the stat. 5 Geo. 
2. c. 30. 5. 9., avoid the eflect of a 
subsequent certificate, under a com- 
mission of bankrupt, to protect the 
future estate and effects, as well as 
person of one of the bankrupts, who 
was afterw ards sued to judgment, and 
had execution levied on his goods, by 
one of his separate creditors. Norton 
V. Shakespeare. 15 E. R. 619 

5 7'he fourth, amongst several other 
signatures’ of creditors, to the certifi- 
cate of a bankrupt, bal ing been ob- 


tained by tlie promise of the bankrupt, 
to pay that creditor his whole debt, 
such certificate is void, by virtue of the 
stat. 5 Geo, 2. c. 30. s. 7. 11. although 
, ihccrcdilors who signed before and after 
the fourth, were sufficient in number 
and value, without reckoning that one; 
for his example might have induced 
others to sign it. Phillips v. Dicas. 

15 E. R. 248 

6 A cert ificate granted after plea plead- 
ed, hut before the trial, will not avail 
at law. Per Kenyon, C. J. Langmead 
Y. Beard. 9 E. R. 85, n. 

{d) Certificated Bankrupt, how discharged. 

1 The Court of C. P. will not, on mo- 

tion, discharge a bankrupt on common 
bail, if it appears tliat the certificate 
was obtained by fraud. Vincent v. 
Brady. 2 H. B. 1 

2 Or if it appears that the certificate 
is seriously meant to be disputed. 
Stacy V. Frederici. 2 B. & P. 390 

3 The statute 5 G. 2. c. 30. only relates 

to the ilischarge of tlie person of the 
bankrupt, who is in cu.stt>dy on a 
judgment obtained before the allowance 
of the certificate. Therefore an ex- 
ecution against the goods of* a bankrupt, 
taken out after his certificate is signed 
by the creditors, and before it is al- 
lowed by the Chancellor, is valid. Cal- 
hn V. Meyrivk. 1 T. R. 361 

4 If Vifi.fa. issued against a bankrupt 
Ik fore certificate obtained, be not ex- 
ecuted till after, tlie Court of C. P. 
will order the goods to be restored ; 
even though he has not pleaded his 
certificate according to 5 G. 2. c. 30. 
5. 7.; for the Court will always gij’e 
that relief in a summary way, which 
might be obtained by audita querela : 
but if any thing be alleged to invali- 
date the effect of the certificate, the 
Court of C. P. will direct a trial on a 
plea of bankruptcy. Lister \. Mundcll, 

1 B. & P. 427 

5 Where a certificated bankrupt had 
been holden to hail, for a debt due 
before his bankruptcy, the Court of 
C. P. refused to discharge him on 
entering a common appearance, it ap- 
pearing that his certificate was obtained 
by fraud. Vincent v. Brady. 2 11. B. 1 

6 The Court will not discharge a de- 
fendant on a common appearance, on 
the ground of his having obtained his 
certificate as a bankrupt, and the debt 
being thereby barred, if the validity 
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of the certificate is meant to be dis- 
piiteil. Stacy v. Federici, 

2 B. & P. 390 

(c) Commission, hoiv superseded, 

1 It is no objection to a commission of 
bankruptcy, that it was sued out with 
intent to defeat a previous execution, 
if no collusion appear on the part of 
the bankrupt. Mttnham v. Fd7nonson. 

1 B. & P. 3G9 

And sec Smith v. Broomhead. 

7 T. R. 300 

2 A person attainted of felony under o 
G. 2. c, 30. s. 1 . cannot be heard by 
petition to the Lord Chancellor to su- 
persede a commission of bankruptcy 
issued aiijainst him, whether his at- 
tainder directly arose out of the com- 
mission of bankrupt, or is wholly irre- 
levant to it. Rex V. Bullock, 

1 Taunt. 82 

3 A bankrupt, who had brought an ac- 
tion to try the validity of hiscoinniiN- 
sion, and obtained a verdict 3 ptiiding 


I a rule to set it aside, secretly confessed 

I judgment to one of his assignees, who 
was the petitioning creditor, lor a sum. 
of money, in discharge of his debt, 
and the costs of the action, in consi- 
deration of the petitioning creditor's 
consenting not to oppose the bank- 
rupt's petition for a supersedeas. The 
Court of C. P. set aside the judgment on 
the bankrupt's application, on 5 G. 2, 
c, 30. s, 24. Thomas v. Rhodes. 

3 Taunt. 478 

N, B. The statute 5 G. 2. c, 30. s, 24., 
was made for the protection of bank- 
rupts as well as of creditors. ib. 

4 The debt of a creditor, wdio has joined 
in a petition to supersede a prior com- 
mission, and proved his debt under 
a second commission, coupled with an 
act of bankruptcy prior to that on 
which the second commission is found- 
ed, may be set up to defeat such se- 
cond commission, by a defendar^t in 
an action at the suit of the assignees 
under that coniaiission. Beardmore 
V. Shaic. 1 N. U. 2G3 


BARON AND FEME. 


I. HUSBAND. 

(a) Ills Liability on Acts of Wife. 

II. win:. 

{a ) Her Privileges after Marriage. 

(b) Acquirements and Incapaci- 

ties. 

(c) When considered, as a Feme 

Sole during Cohabitation. 

III. HUSBAND AND WIFE. 

{a) When they 77iust join or be 
sued alone, 

IV. EFFECT OF MAURIAGE ON PRIOR 

RIGHTS, CONTRACTS, AND 
CLAIMS. 

V. SEPARATION, EFFECT OF. 

I. HUSb.AND. 

(a) Liability of Hicsband on Acts of 
Wife, 

1 A husband is not bound to receive nor 
is he liable to pay for necessaries 
found to bis wife after she has com- i 
mitted adultery, though he has before * 


committed adultery himself, and 
turned her out of doors without any 
imputation on her conduct. Gorier 
V. Hancock. "G T. R G03 

2 Defendant's wife having committed 
adultery, he left her in his house with 
two children hearing his name, but 
without making any provision for her 
in consequence of the separation ; she 
continued in a state of adultery ; the 
Court of C. P. held that the husband 
should be Ifabie for necessaries fur- 
nished to her, unless it appear that the 
plaintiff know or ought to have know»a 
the circumstances under which she 
was living. Norton v. Fazan, 

1 B. & P. 220 

3 Where a husband goes abroad and 
leaves his wife, who dies in liis absence, 
a third person who voluntarily pays 
the expenses of her funeral (suitable 
to the rank and fortune of* the hus- 
band), though without the knowledge 
of the husband, may recover from liiin 
the money so laid out, especially if 
such third person be the father of the 
wife. 2uare, whether such third per- 
son can recover from the husband. 
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money which he has expended after 
the death of the wife in discharging 
debts which she had contracted in her 
husband^s absence ? Jenkins v. Tucker, 
1 H. B. 90 

4 It is a question of fact whether a 

tradesman who furnishes goods to a 
wife gives credit to her, or her hus- 
band y if the credit is given to her, the 
husband is not liable, though the wife 
lives with him, and he sees her in pos- 
session of some of the goods. Bentley 
V. Griffin, 5 Taunt. 356 

5 No ill treatment by the husband of the 

wife, short of personal violence, or 
such as to induce a reasonable fear of 
it, will enable a stranger to maintain 
assumpsit against her husband for ne- 
cessaries furnished to her subsequent- 
ly to her leaving his house. Honvood 
V. Heffer. 3 Taunt. 421 

6 If a feme covert, without any autho- 
rity from her husband, contract with 
a servant by deed, the servant having 
performed the service stipulated, may 
maintain assumpsit against the hus- 
band. White V, Cuyler, 6T. R. 176 

7 A, ^ feme sole, entitled to the profits of 

an estate vested in trustees for her se- 
parate use, conveys them for her sepa- 
rate use to B., a married woman, 
without the intervention of trustees ; 
A, marries, and the trustees, without 
notice of the conveyance to B., pay 
the profits to A, j J5/s husband can> 
not maintain an action against A,^m 
husband for the money, as money re- 
ceived to his use. Davison v. Atkin- 
son, 5 T. R. 434 

8 A husband is not bound to maintain 

his wife^s child by a former husband. 
Tubb v*. Harrison, 4 T. R. 118 

9 One who marries a widow having 
children by her former husband, is not 
bound to maintain such children, 
though they were maintained by the 
widow before her second marriage, at 
which time her second husband ac- 
quired her former means. Therefore, 
if the second husband maintain such 
children, it is a good consideration for 
a promise made by them, when they 
come o£ age, to repay the expense of 
their maintenance respectively: es- 
pecially where the second husband 
was a man of small substance, and 
the children had a competent provi- 
sion to receive when they came of 

^llge, which was to accumulate for 
in the mean time, and he made 


Privates of Wife, 

no application to Chancery for an al- 
lowance out of the fund, as he might 
have done. Cooper v. Martin, 

4 E. R. 76 

And see Sepcu'ation, effect of, post. 
Page 137. 

II, WIFE. 

(a) Her Privileges after Marriage, 

1 A feme covert was discharged out of 
custody, because she was arrested 
without her husband, though the writ 
was sued out against both, on which 
non est inventus was returned as to the 
husband. Edwards v. Rourke et Ur. 

1 T. R. 486 

2 The wife of an attorney is not entitled 
to be discharged out of custody on 
fiiesne process, if arrested with her 
husband. Robarts v. Mason et Ur, 

1 Taunt. 254 

3 A married woman holden to bail (for 
the penalties incurred by insuring in 
the lottery) was discharged by the 
Court of C. P. on entering a common 
appearance, on lier aftidavit of her co- 
verture. Pritchett a, t. v. Cross, 

2 II. B. 17 

4 The Court will not discharge a woman 

under arrest on common bail, as being 
married, if she obtained credit, pre- 
tending she was single. Partridge v. 
Clarke, 5 T. R.^19l 

5 But they will do so, if it appear that 

the plaintifl’ knew her to be covert at 
the tinie of contracting the debt. 
Waters v. Smith. 6 T. R. 451 

6 Or if she mistakenly allege she believes 

her husband to be dead. Pitt v. 
Thompson. 1 £. R. 16 

7 Or if the plaintiff knew she had a 

husband living abroad, though under 
terms of separation. March v. Ca- 
pelli. 1 E. R. 17, 71, 

8 A Frenchwoman and her husband 
came over to England ; the husband 
gives her a power of attorney to 
transact liis business, and goes to 
liujnhurgh : she cohabits with another 
man, and trades pn her own account 
with the plaintiff by whom she is ar- 
rested ; under these circumstances the 
Court of C. P, refused to discharge her 
on a coinmon appearanccy on the ground 
of her coverture, although the plain- 
tiff appeared to have been acquainted 
with it. De Gaillon v. VAigle. 

1 B. & P. 8 

9 But that Court will now discharge a 
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feme covert defendant upon a common 
appearance, tlioui>’h she contracted the 
debt as z feme sole was trusted by 
the plaintiff as such, unless she repre- 
sented herself to be single. Collins v. 
Rowed, 1 N. R. 54 

10 If a plaintift’knowingly arrests a mar- 
ried woman, the Court will make him 
pay the costs of the motion for her 
discharge. Wilson v, Serres, 

3 Taunt. 307 

{b) Acquirements and Incapacities, 

1 A feme covert can do no act to estop 
herself. Per Lord Kenpon. 

7 T. R. 539 

2 Prohibition lies to the Spiritual Court, 

if a suit be instituted to obtain a^e- 
vcral probate of the will of a woman 
made during her coverture, though 
xvith her husband’s consent, and though 
she sw'vived him ; for be could not, by 
any assent of his, enable her to dispose, 
by any will made during the cover- 
ture, of property which she might ac- 
quii’e after his death, but only of 
properly over which he himself had a 
disposing power. Scammell v. Wilkin- 
son. 2 E, R. 552 

3 Hut a feme covert may make a will, 

disposing of property, wltich she only 
has in antre droit, as executrix, with- 
out her husband’s consent. ib. 

4 The husband having taken a bond, 
conditioned to pay an annuity to bis 
wife, she cannot, without his assent, 
discharge the obligor from future pay- 
ments of the annuity for a certain pe- 
riod, in consideration of his discharg- 
ing certain debts of the husband ; but 
the husband may, notwithstanding, sue 
for the arrears of the annuity when 
due. Broivn\, Benson. 3 E. R. 331 

5 In an action, on a bond, brought by 

the trustee of the defendant’s wife, to 
enforce payment of an annuity, secur- 
ed to her, the Court of C. P. refused 
to allow the defendant to withdraw the 
general issue, and plead, first, that the 
wife had committed adultery, and was 
living in that state; and secondly, that 
she had committed* adultery at the 
time the bond was executed in her 
favour, though the defendant was ig- 
norant thereof; being of opinion, that 
such pleas would not have been a 
good defence to the action. Fields, 
Serres, 1 N. R. 121 

6 Though a note were given to a mar- 
ried woman, knowing her to be such. 


with intent that she should indorse it 
to the plaintiff, in payment of a debt 
which sheo^edhim, (in the codrse of 
carrying on a trade in her own name, 
by the consent of her husband), yet 
the property in the note, vested in tlie 
husband, by the delivery to the wife, 
and no interest passed by her indorse- 
ment to the plaintifi'; neither can the 
plaintiff recover upon the money 
counts, under such circumstances. 
Barlow v. Bishop, 1 E. R. 432 

Perhaps, if she had indorsed the note 
in the n'Aine of her husband, it might 
have availed, as the jury might have 
presumed what was necessary in fa- 
vour of an authority from her husband 
for that purpose. 1 E. R. 434 

7 Fejne covert cannot make an attorney. 

Quids v. Sansom. 3 Taunt. 261 

8 Where zfeme covert, sole trader, gave 

a bond and warrant of attorney, to 
enter up judgment, on which the 
plaintiff afterwards took out execu- 
tion, the Court set the judgment aside, 
as entered up without authority, on 
the motion of the assignees of the wife, 
(who had become a bankruj>t,) with 
the consent of the husband, which was 
also entered in the rule. Read v. Jevj- 
son, 4 T. R. 3G2, 7iotd, 

9 But the Court of C. P. refused to set 
aside, upon summary application, a 
judgment entered upon a warrant of 
attorney, given by a feme covert, 
Malecan v. Douglass. 3 B. & P. 128 

10 if cotm be taken in execution 

under a warrant of attorney, given 
by her as a feme sole, the Court will 
not discharge her on a summary ap- 
plication. Wilkins v. Wether ill 

Colitis. 3 B. & P. 220 

(c) When considered as a fcine sole, 

1 A feme covert cannot be sued as a 
feme sole, unless she be separated from 
her husband, and have a fixed ca'tain 
allowance, secured to her as a mainte- 
nance. Eltah v. Leigh, 5 T. R. 679 
And see Separation, effect of, post, 137. 

2 Tlie husband, (a foreigner.) residing 
abroad, and the wife, trading and ob- 
taining credit in this country as a 
feme sole; the Court of C. P. held 
that she was liable for her own debts. 
De Gaillon v. UAigie, 1 B. & P. 357 

3 An Englishman enijdoyed jii the ser- 
vice of the British government, resid- 
ing in a foreign country, and haymg 
lands there, upon the cessation of his 
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employment, in consequence of war 
between the two countries, sent his 
wife and family to this country, but 
continued to reside abroad himself : 
Held, that the wife, not having repre- 
sented herself as a feme sole, was not 
liable to be sued as such. Marsh V. 
Hutchinson, 2 B. & P. 226 

4 A J'eme covert cannot sue without her 
husband, as a sole trader, by the cus- 

. tom of London, in the superior courts 
at Westminster, Caudell v. Shaiv, 

4 T. II. 361 

5 A feme covert cannot, in general cases, 

be sued alone on promises made by 
her, except by the custom of London, 
Clayton v. Adams, 6 T. R. 605 

6 Neither can the executor of a feme 
covert, though it appear on the record, 
that the executor possessed himself of 
her effects, sufficient to satisfy the 
plaintiff’s demand. 6 T. R. 605 

7 The probate of the will in such case is 

absolutely void. id. ibid. 

8 It has now been solemnly determined 
in the Exchequer Chamber, that a 
feme covert, sole trader in the city of 
London*, is not liable to be sued as such 
in the Courts at Westminster: and even 
in the City Courts, the liusband must 
be joined for conformity. Beard 4 
Vx. V, Webb, in error. 2 B. & P. 93 

N.B. See Lord Eldon s judgment in 
this case. 

9 A feme covert, though deserted by her 
husband, who had gone abroad, trad- 
ing as a feme sole, cannot maintain 
trespass for breaking and entering her 
dwelling-house. Boggett v. Frier, I 

1 1 E. R. 301 

III. HUSBAND AND WIFE. ! 

(n) Where they must join, or be sued 
alone. 

1 Husband alone, cannot be the petition- 
ing creditor to support a commission 
of bankruptcy, in respect of a debt, 
composed partly of a sum of money 
due to him, in bis own right, and 
partly of a sum due to his wife, dum 
sola, Rumsey v. George, 

1 M. & S. 176 

2 Husband and wife may sue on a pro- 

missory note, made to the wife during 
coverture. Philliskirk fy Ux. v, 
Pluckwell, 2 M. & S. 393 

3 The wife can only join with the hus- 
band, in bridging an action where she 
is the meritorious cawk of action; as 


where a legacy is left to her. Rose 
Ux, v. Bowler, 1 H. B. 108 

4 The husband cannot be sued alone for 
the debt of his wife, contracted before 
marriage. Blitchinson v. Hewson, 

7 T. R. 348 

5 If a bond be given to husband and 
wife, administratrix, the husband alone 
may declare on it, as a bond made to 
himself. Ankerstein v, Clarke, 

4 T. R. 616 

6 A declaration in replevin, by J, S, 
and his wife, without shewing any 
cause for joining the wife, is bad on 
demurrer. Serres Ux, v. Dodd. 

2 N. R. 405 

7 A joint demise by husband, seised in 

right of his wife, and hid wife, is dis- 
proved by evidence of a receipt for 
rent, given by the husband only. Par- 
ry v. Hindle. 2 Taunt. 180 

8 A recovery, in ejectment against the 

wife, cannot be given in evidence in 
an action against the husband and 
wife, for mesne profits ; for the hus- 
band was no party to the ejectment, 
Denn v. White. 7 T. R. 1 J 2 

9 After interlocutory judgnicnt against 
a feme, upon a contract, she marries ; 
yet the plaintiff' may proceed to judg- 
ment and exertitiou against her, with- 
out joining the husband by scire faci- 
as : and a capias ad satisfaciendum 
against her, following the judgment, is, 
at all events, regular, though the 
plaintiff* had notice of llie marriage 
before. Cooper v. Rachael IJunchin. 

4 E. R. 521 

10 If a feme covert, sole trader in Lon- 

don, be sued in the city courts, the 
husband should be joined for confor- 
mity. Beard v. Webb, in Exch, Cham, 
[in error). 2 B. & P. 93 

11 If a declaration against baron and 

feme, for a debt of the feme contractccl 
before marriage, allege a promise of 
the feme made before the marriage to 
pay the debt, it is bad. Morris Sf 
Ux V. Norfolk, 1 Taunt. 212 

IV. EFFECT OF MARRIAGE ON PRIOR 
RIGHTS, CONT^IACTS AND CLAIMS, 

I A woman may, btfore marriage, with 
the consent of her intended husband, 
convey all her stock in trade and fur- 
niture to trustees, to enable her to 
carry on her business separately ; and 
if the husband do not intermeddle 
with them, and there be no fraud, 
such effects, (though fluctuating,) are 
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not liable to his debts. Jarman v. 
Woollaton, 3 T. R. 618 

2 But whether the trade be carried on 

solely by the wife, or jointly with the 
husband, is a question of fact for the 
jury ; and if they determine the latter^ 
the stock in trade is liable to the debts 
of the husband. 3 T. R. 618 

3 But even in such a case, the furniture 

is not liable, though removed to the 
husband’s house. 3 T. R. 618 

4 It is no objection to such a settlement, 
that there is no inventory of the goods 
intended to be thus settled. 

3 T. R. 618 

5 The question in all such cases is, 
whether the possession is consistent 
with the deed. Haselinton v. Gill. 

3 T. R. 620, 

6 And where cows in a dairy were so 

settled, the wife was also held entitled 
to the increase and produce arising 
therefrom. ib. 

7 A bond, conditioned for the payment 
of money, after the obligor’s death, 
made to a w oman, in contemplation of 
the obligor’s marrying her, and in- 
tended for her benefit, if she should 
survive, is not released by their mar- 
riage. Milbourn v. Ewart. 

5 T. R. 381 

8 And if the marriage be pleaded in 
bar, to an action of debt on the bond 
against the heir of the obligor, a re- 
plication, stating the purposes for 
which the bond was made, will be 
good ; for they are consistent wdth the 
bond and condition. 5 T. R. 381 

9 If there be an agreement before mar- 
riage, that a settlement shall be made 
of the wife’s estate, reserving to her a 
jiower of disposing of it, which agree- 
ment is signed by the intended hus- 
band and wife, but not sealed, and be- 
fore the marriage, the wife disposes of 
it to the husband, who survives her, 
and devises the estate by will : the 
title of his devisee is such a doubtful 
^q*dty, as cannot be set up in an | 
ejectment against the wife’s heir at 
law. Doe d. Hodsden v. Staple, 

• 2 T. R. 684 

V. SEFAR.\T10N, EFFECT OF. 

1 A covenant by a husband, to pay to 
trustees a certain annual sum by wav 
of separate maintenance for his wife 
in case of their future separation, with 
the consent of the trustees, their exe- 


cutors, &c. is valid in law. Lord 
Rodney v. Chambers. 2 E. R. 283 

2 No action for crim. con. can be brought 

for any act of adultery after a separa- 
tion between husband and wife. JVee- 
don v. Timbrell. 5 T. R. 357 

3 Where husband and wife entered into 
a deed with trustees, whereby the 
husband covenanted 'with the trustees 
to whom certain annuities were trans- 
ferred, one payable to his wife abso- 
lutely, and another for so long time 
as she should live with her husband; 
that they should apply certain annu- 
ities to the separate use of the wife in 
case she should live apart from him, 
xvith the approbation of the trustees; 
and he also covenanted, in case of fu- 
ture dillerences, to permit the wife to 
live separate f. oin him, if she should, 
or that account, find it necessary, and 
tile deed also contained a clause that in 
case of seijaration with the approbation 
of the trustees, certain of the children 
should live with, and be educated by 
the wife for a certain period, and that 
she might visit tlie others at his house, 
especially w'heii ill, so as to require the 
attention of a mother : Held, that such 
a deed did not preclude the husband 
from maintaining an action for adul- 
tery committed while the wife was in 
fact living aj>art from him, whether 
the separation were with or without 
the approbation of the trustees, the 
case not being within the principle of 
ll eedon v. Timbrell, even allowing that 
to be law to the extent of the case 
there decided. Chambers v. Caulfield 

. ^ 244 

4 Where a married woman lived apart 
from her husband, under articles of 
separation, by which he covenanted 

, that she shall enjoy to her own use 
all such estates, both real and personal, 
as shall come to her during the cover- ' 
ture, and that he will join them to 
such uses as she shall appoint and 
copyhold lands having afterwards de- 
scended to her, the husband again co- 
venanted in the same manner as before, 
and that he would in surrender • 
such estates to such usea as she 
shall appoint;” the Court of C. P. 
held that the wife might surrender 
these copyhold lands without hei' husband 
joining; eoid without a special custom 
for that purpose. Compton v. Collin- 
1 H. B. 334 

5 If husband and wife separate by deed. 
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and the former covenant with A* the 
wife's sister, to pay to his wife, or such 
person as she should ^appoint, a cer- 
tain weekly allowance, during their 
separation, and the wife afterwards 
live with A,, and is by her supplied 
with necessaries, and the husband 
fails to pay the stipulated allowance to 
his wife. A, may maintain an indehU 
tains assumpsit against the husband for 
such necessaries. Nurse v. Craig. 

2 N. R. 148 

6 Where a feme covert had been many 
years separated from her husband, and 
during that time, had received, for her 
separate use, the rents of her own pro- 
perty, which accrued to her by devise 
after the separation: evidence being 
given by a witness that he had received 
the rent of the premises for iXicfeme, 
and paid it over to her, but never had 
paid it to the husband, the Court held 
that the feme should be presumed to 
have received the rent, and acknow- 
ledged the tenancy by her husband's 
authority. Doe d. Leicester v. Biggs. 

I Taunt. 367 

7 A tradesman supplying a married wo- 

man, living apart from her husband, 
with furniture upon hire, docs not 
thereby devest himself of the present 
right of property in such goods, inas- 
much as the married woman was in- 
capable of acquiring it by any con- 
tract; and therefore if the sheriff 
take such goods in execution at the 
suit of the husband's creditor, (rover 
lies by the tradesman. But if the 
contract had been valid, the goods 
being let to hire generally, without 
any time limited, notice to determine 
the contract given to the sherifl's offi- 
cer, and not to the other contracting 
party, would not be sufficient to deter- 
mine the contract. Smith v. Plomer, 
Knt, and another. Sheriffs of Middle- 
sex, 15 E. R. 607 

B Declaration on bond ; plea that it was 
conditioned for performance of cove- 
nants which were to indemM^ify the 
obligee from alimony and debts in- 
curred by his wife after their separa- 
tion, and that defendant had performed 
the covenant; replication, that a judg- 
ment was recovered against the obli- 
gee by a creditor of his wife, and he 
paid debt and costs, qf which defend- 
ant had notice: demurrer, the defend- 
ant was held liable for the costs as 
well as the debt; for the covenant to 


indemnify is general, and it was not 
necessary for the plaintiff to give no- 
tice that an action was commenced ; 
if it had been necessary, the plaintiff 
would have recovered on these plead- 
ings, for the defendant has admitted no- 
tice. Duffield V. Scott, 3 T. R. 374 

9 A feme covert, living apart from her 

husband, and hav ing a separate main- 
tenance, may contract and he sued as 
a feme sole. Corbett v. Poelnitz 
Ux, I T. R. 5 

10 And she continues liable, though she 
aliens the whole again. 1 T. R. 10 

1 1 In such case the husband is not liable 
even for necessaries. 1 T. R. 10 

12 Where credit has been given to the 

wife of a man in exile, she alone is 
liable. 1 T. R. 8 

13 So where the husband has abjurerl the 
realm ; or is transported. 1 T. R. 8, 9 

14 Where a married woman has a sepa- 

rate estate, and acts and receives cre- 
dit as a feme sole, she shall be liable 
as such. 1 T. R. 9 

And see Barweliv. Brookes. 1 T. R.6, notd 

15 To a plea of coverture, the plaintiff 
replied that the defendant was separa- 
ted from her husband, that alimony 
was allowed her by the Ecclesiastical 
Court pending a suit there, wliich 

I w^as a sufficient maintenance, and 

I that she obtained credit, and made 
the promises on her own account as a 
fetne sole, and not on the credit of' her 
husband; on demurrer, this rcfilica- 
tion was held to be had. Ellah v. 
Leigh, 5 T. R. 679 

16 The Court held that a fe?ne covert 
living in adultery, and separate from 
her husband, cannot be sued as a 
feyne sole, if she have no separate 
maintenance. Gilchrist v. Brown, 

4 T. R. 766 

But see Cox v. Kitchin. 1 B. & P. 338 

17 After two arguments before all the 
judges, the Court declared it to be 
their opinion that a feme covert, living 
apart from her husband, having a se- 
parate maintenance secured to lier by 
deed, cannot contract and be sued as 
^f€7ne sale ; in tact, that by no agree- 
ment between a man and his wife, can 
she be made legally responsible for 
the contracts she may enter into, or 
be liable to the actions of those who 
may have trusted to her engagements 
as if she were sole and unmarried. 
Marshall v. Rutton, 8 T. R. 545 

18 And the Court will discharge a mar- 
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ried woman on filing common bail, 
who was sued for goods sold and deli- 
vered to her by the plaintiff ; knowing 
at the time that she was a married 
woman, though living apart from her 
husband with a separate maintenance. 
Warden v. Gooch. 7 E. R. 582 

19 The Court of C. P. however, refused 
to discharge a defendant on the ground 
of coverture, she being a foreigner, 
and her husband abroad, though she 
was not separated from him by deed, 
had no separate maintenance, nor had 
represented herself as a single woman. 
Burjield v. Duchess de Pienne. 

2 N. R. 380 

20 To a plea of coverture, the plaintiff 
replied that the defendant's husband 
lived in parts beyond the seas, viz. in 
Ireland, and that the defendant lived ! 
in this kingdom separate from her 


husband, and as a single woman pro- 
mised: Held bad on general demur- 
rer. Farrar^v. the Countess Dowager 
of Granard. 1 N. R. 80 

21 A feme covert living apart from her 
husband under sentence of separation, 
with alimony allowed pendente lite in 
the Ecclesiastical Court, having brought 
trespass in the name of her husband 
against wrong doers, for breaking and 
entering her house and taking her 
goods ; The Court refused, on the ap- 
plication of such defendants, to stay 
the action, though supported by an 
affidavit of the husband (who had not 
released the action, nor applied to be 
indemnified against the risk of costs) 
that the action was brought without 
his authority. Chambers v. Donald-- 
son. 9 E. R. 470 


bastards. 


1. HOW PROVED TO HE SO. 

II. THEIH CAPACITIES AND INCAPACITIES, 

III. OUDEIl OF FILIATION. 

IV. RIGHTS AND LIABILITIES OF PUTA- 

TIVE FATHER. 


I. HOW PROVED TO BE SO. 

1 Ihe child of a married woman may 

be proved a bastard by other evidence 
than that of the husband's non-access, 
as by evidence of being born during 
the notorious cohabitation of his mo- 
ther with another man, and of his 
being considered by all the family as 
the child of those two. Goodright d. 
Thompson v. Saul. 4 T. R. 356 

And see Rex v. Luhhenham Inhab. 

4 T. R. 251 

2 A woman Cannot give evidence of the 
non-access of her husband, to bas- 
tardize her issue, though he be dead 
at the time of her examination as a 
witness: and therefore an order of 
sessions, stated by the Court to be 
founded in part upon credence given 
to her testimony of that fact, was 
quashed. IUx\. Kea Inkab.^ 

11 E. R. 132 

3 The reputed mother is a competent 
witness to prove the illegitimacy of 


her children, by proving no marriage, 
or an illegal one. Rex v. Bramle^ Inhab. 

6 T. R. 330 

Standen v. Standen. 6 T. R. 331, n. 

II. THEIR CAPACITIES AND INCAPACITIES. 

1 Where a bastard child is born in a 
parish, for whose sustenance the pa- 
rents do not provide necessaries, tnc 
parish officers are obliged to do it 
without an order of justices for that 
purpose. Hayes v. Bryant. 1 H. B. 253 

2 The Court granted a habeas corpus to 
bring up the body of a bastard child, 
within the age of nurture, foV the 
purpose of restoring it to the custody 

* of the mother, from whose quiet pos- 
session it was taken, at one time by 
fraud, and afterwards by force; but 
without prejudice to the question of 
guardianship. Rex v. Hopkins Ux. 

7 E, R. 579 

3 BastarRs are witliin the meaning of 

the marriage act,' 26 G. 2. c. 33. 
which requires the consent of the fa- 
ther, guardian, or mother, to the mar- 
riage of persons under age, who are 
not married by banns. Rex v. Inhab. 
qf Hodnett. 1 T. R. 96 

4 l^he rule that a bastard is nullius filius 
applies only to the case of inheritances. 

" 1 T. R. 101 
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III. OHDER OF FILIATION. 

1 Under the statutes concerning bas- 

tards, no order of filiation or for pay- 
ment of the expenses can be made, 
unless the child be born alive. Rex v. 
De Brouqucm, 1 4 E. R. 277 

2 An or{ler of bastardy, stated to be 

made upon the oath of the wife, m 
otherwise^ is good ; for it will be pre- 
sumed that the non-access of the hus- 
band was proved by competent wit- 
nesses on oath other than the wife. 
Rex V. Liiffe. , 8 E. R. 193 

3 Such an order, filiating the child of a 

viarried woman, is good ; though it 
only state that such child was likely to 
become chargeable; which are the words 
of the stat. 6 G. 2. c. 31. s. 1. as ap- 
j)lied to the bastards of single women ; 
for upon that statute, as well as the 
stat. 18 Eliz. c. 3. which has the words 
bom out of lawful matrimony^ the only 
question is, whether the child be by 
law a bastard. ib. 

4 An order of bastardy may be made 

after the death of the woman, upon 
her examination when taken pregnant, 
under stat. 6 G. 2. c. 31. Rex v. jRa- 
vensionCt (Inhab.) 5 T. R. 373 

And see Rex v. Clayton. 3 E. R. 58 

5 Every reasonable intendment will be 
made in favour of an order of justices. 
Therefore, where an order of bastardy, 
reciting that it had appeared to the 
justices on the oath of R. T. that the 
said Mary Cole (referring to the title 
in which she was named as Mary Cole 
deceased) was delivered of a bastard 
child, &c. j and further, that upon the 
ejiawma/fonofthesaid M. C. taken on 
oath> &c. ; dated &c. in the presence 
of the said R. T., the said M. C. upon 
her oath charged the defendant with 
being the father, &c. adjudged that 
therefore upon examination of the 
cause and circumstances of the pre- 
mises, as well on the oath of the said 
M. C. before birth so taken, and also 
upon the oath of the said 

the defendant was the father, and that 
he should pay so much, &c.; the 
Court w^ill intend, (e.specially after ap- 
peal confirming the order), that M. C. 
was dead at the time of the order 
made, and that her examination on 
oath before taken in writing under the 
statute 6 , G. 2. c. 31 . was verified on 
the oath’ of R. T. before the magis- 
trates making the order; which ex- 


amination is sufficient after the death 
of the mother to warrant a subsequent 
order of filiation. Rex v, Clayton, 

3 E. R. 58 

6 In an order of filiation and mainte- 

nance, the justices have no power by 
the stat. IS Eliz, c, 3. to direct the 
defendant to pay the costs of the pa- 
rish in obtaining the order ; but hav- 
ing in such order separated the sum 
to be paid for maintenance, and the 
sum to be paid for costs, the order 
was quashed as to the latter, and Aron- 
firmed as to the rest of it. Rex v. 
Sweet. 9 E. R. 25 

7 One who is de facto guardian of the 

poor of a parish united with other pa- 
rishes under the statute 22 G. 3. c. 83. 
for the better relief and employment 
of the poor, and who is received and ac- 
knowledged by the parish as guardian, 
tliougli not legally appointed under 
the statute, is yet competent to apply 
in that character to a justice of the 
peace to take the examination of a 
single woman with child in order to 
filiate the bastard ; which by the stat. 
6 Geo. 2. c. 31. 5. 1. is directed to be 
made upon application by the over- 
seers of the poor, in whose place such 
guardian is ajipointed, and he is ai^o 
competent to apply to the justice Cor a 
summons against a reputed father for 
not obeying an order of bastardy ; 
w'hicli by stat. 49 Geo. 3. c. 68. 3. 

isdirec:ted to be made upon complaint 
by any one of the overseers of the 
poor. And tliough the latter statute 
direct the magistrate, upon such com- 
plaint and proof upon oath of the 
order for payment of maintenance, 
and non-payment thereof, to issue his 
warrant to apprehend the reputed fa- 
ther; yet it is proper for the justice to 
issue a summons in the first instance 
to the party charged, to attend and 
shew cause, &c. Rex v. Martyr. 

13 E. R. 55 

And see Rex v. Inhabitants of St. Ma^ 
ry*s, Nottingham, id, 57, n, 

IV. RIGHTS and liabilities OF PUTATIVE 
FATHER. 

1 Non-access of the husband need not 
be proved during the whole period of 
the pregnancy : it is sufficient if the 
circumstances of the case shew a na- 
tural impossibility that the husband 
could be the father ; as where he had 
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access oply a fortnight before the 
birth. Rex v. Luffe, 8 E. R. 193 

2 If the putative father of a bastard ob- 

tain the possession of her from her 
mother by fraud, the Court will order 
her to be restored to the mother. Rex 
V. Soper. 5 T. R. 178 

Rex V. Mostly. 5 E. R. 224, n. 

3 But per Lord Kenyon, where the fa- 
ther has the custody of the child fairly, 
1 do not know that this Court will in- 
terfere to take it away from him. 

5 E. R. 224, n. 

4 An illegitimate child, however, in the 
custody of a friend of the father, was 
ordered by the Court of C. P. to be 
delivered up to the mother, though it 
WJK not alleged such custody had 
been obtained unfairly, and though it 
appeared probable the child would 
not be brought up so advantageously 
under her care. Ex-parte Ann Knee. 

1 N. R. 148 

5 A bond, conditioned for payment to 
the overseers of a parish of a certain 
weekly sum so long as a bastard child 
shall continue chargeable, is not ille- 
gal or contrary to public policy. 
Strangeways v. Robinson. 4 Taunt. 498 

6 To debt on bond, conditioned for 

payment of a weekly sum for mainte- 
nance of a bastard child, so long as it 
should be chargeable, it is no plea, 
that after the child attained the age of 
seven years, tlie putative father oflered 
thenceforth to keep and nuiintaiu the 
child, and requested the overseers to 
deliver it to him, without shewing 
that the child was within the power 
and custody of the overseers. ih. 

7 ^nare. Whether the putative father of 
a bastard child has a right to the 
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custody of the child ? Sirangetvays v. 
Robinson. 4 Taunt. 49tS 

8 Where the putative father of a bas- 

tard child gave a voluntary bond, and 
not under the compulsion of stat. 
6 G. 2. c. 31., to the parish officers, 
conditioned for the payment of a sum 
certain every three months until the 
child should be deemed capable of 
providing for herself : Held, that such 
bond was good, and the condition 
sufficiently certain. Middleham v. 
Bellerhy. 1 M. & S. 310 

9 If a person be bound by a recogni- 
zance by one magistrate under stat. 
6 Geo. 2- c. 31. to appear at the next 
sessions and perform such order as 
shall there be made on him under 
18 Eliz. c. 3. respecting bastards, the 
Sessions can only make an oilier of 
bastardy on him ; but cannot order 
him also to give security for the* per- 
formance of that order. Rex v. Price. 

6 T U. 147 

10 The statute 6 G. 2. c. 31. only autho- 

rizes parish officers to take security 
from the putative father of a bastard 
child to indeinnify the parish : there- 
fore wliere they hud taken a promis- 
sory note absolute for a sum certain, 
to which there w^as a pica of tender 
of a lesser sum as the amount of the 
damage actually sustained by the pa- 
rish, the issue upon which was found 
for the defendant : Held, that the plain- 
tiffs could not recover more. Cole v. 
Gower. 6 E. R. UO 

11 A solrlier-in actual service may be 

committed to prison for want of sure- 
ties, under stat. G (r. 2. c. 31. for be- 
ing the father of a bastard child. Rex 
V. Archer. 2 T. R. 270 

And Rex v. Bowen. 5 T»R, 15G 
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BILLS AND NOTES. 


I. 


UEQUrsiTES OF, AS TO VALIDITY. 

(ff) Fo/m. 

(b) Parties. 

(c) Consideration, leant of, when 

maierial. 


III. 


(J) illegality of, 

when it vitiates. 

(c) Alteration, effect of. 

II. TRANSFEU AND INDORSEMENT. 


IV. 


{a) How made, 

\b) By whom. 

(c) At what time. 

ACCEPTANCE. 

{a) What amounts to. 
iff) How made. 

(c) How cancelled. 

ACCE-PTOR. 

(a) How far liable. 
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(h) Where discharged, 

V. PRESENTMENT FOR PAYMENT. 

(а) At what tme 

(б) place, 

VL PROTEST, WHERE NECESSARY. 

VIL NOTICE OF DISHONOUR. 

(a) How given. 

(b) When necessaiy, 

(c) Co7isequences of neglect. 

{d) When waved. 

VIII. DRAWER, LIABILITY OF. 

IX. INDORSER, TO WHAT EXTENT LI- 

ABLE. 

X. ACTION. 

{a) When and by whom maintain- 
able. 

{b) Pleadings, 

(c) Evidence. 

I. REaUlSITES OF, AS TO VALIDITY. 

(a) Form. 

1 A bill of exchangee, payable on a con- 

tingency, cannot be declared on as a 
negotiable instrument. Carlos v. Fan- 
court, ( in error.) 5 T. R. 482 

2 Nor a promissory note ; for the stat. 

3 & 4 Ann. c. 9. puts promissory notes 
on the same footing with bills of ex- 
change, in all respects. id. ibid. 

3 A note, by which A. promises to pay 
to the bearer 50/., ''being the portion 
of a value, as under, deposited in se- 
curity for the payment thereof,'^ may 
be declared upon, as a promissory 
note. Haussoidlier v. Harts luck. 

7 T. R. 337 
And see the case of Collis v. 15//- 
meu, 1 II. B. 313 

Post, tit. Pleadings on. 

4 A note, promising to pay " on the sale, 
or produce immediately when sold, 
of the White Hart Inn, St. Alban^s, 
Herts, and the goods, &c. value re- 
ceived,’' cannot be declared upon as a 
promissory note, within tlie statute, 
though it be averred, that before the 
action commenced, the Inn and the 
goods were sold. Hill v, Hal- 
ford,* (in error.) In Cam. Scac. 

2 B. & P. 413 

[b) Parties. 

1 Where a bill of exchange w as drawn 
by the defendant and others, on the 
defendant alone> payable to a fictitious 
3 


person, (which was known to all the 
parties concerned in drawing the bill), 
and the defendant received the value 
of it, from the second indorser ; it was 
held, that a bond fide holder for a va- 
luable consideration, might recover the 
amount of it, in an aciion against the 
acceptor, for money paid, or money 
had and received. 'Tatlock v. Harris, 
3 T. R. 174 

2 It was considered as an agreement by 

all parties, to appropriate so much 
properly to the account of the holder. 
Tat lock V. Harris. 3 T. R. 182 

3 Queere, Whether a bill so drawn, is, in 

its legal operation, payable to bearer, 
and may be declared on as such ? Vere 
V. Lewis, 3 T. R. 182 

4 If a bill of exchange be drawn in fa- 

vour of fictitious payee or order, with 
the knowledge of the acceptor, as well 
as the drawer, and the name of such 
fictitious payee be indorsed on it by 
the drawer, with the knowledge of the 
acceptor, which fictitious indorsement 
purports to be to the drawer himself, 
or his order, and then the drawer in- 
dorses the bill to an innocent indorsee 
for a valuable consideration, and aftcr- 
xvards, the bill is accepted, but it docs 
not appear, that there was an intent to 
defraud any particular person; sucli 
innocent indorsee, for a valuable con- 
sideration, may recover against the 
acceptor, as on a bill payable to hearer, 
Gibson and Johnson v. Mhict and Fee- 
tor. 3 T. R. 481 

Affirmed in Horn. Proc. 

1 H. B. 569,— G25 

Sec also, 2 II. B. 1 87, — 211. : 288. & 298 

5 Perhaps also, in such case, the innocent 

indorsee might recover against the ac- 
ceptor, as on a bill payable to the order 
of the drawer. 1 H. B. 569 

6 Or, on a count stating the special 

circumstances. 1 H. B. 569 

And sec Collis v. Emmett. 

1 H. B. 313 

(c) Consideration, want of, when ma- 
terial, 

1 It is not, of itself, a defence to an ac- 
tion by an indorser of a bill of ex- 
change, to plead that it was accepted 
for the accommodation of the drawer, 
without a consideration, and was in- 
dorsed oyer after it became due. 
Charles v. Marsden. 1 Taunt. 224 
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2 If a draft or bill, given in payment of 
a debt, be dishonoured, the party re- 
ceiving it, may consider it as a nullity, 
and act accordingly. Puckford v. Max- 

well* 6 T. R- 52 

3 If the seller of goods, take notes or 
bills for them, without agreeing to run 
the risk of the notes being paid, and 
the notes turn out to be worth nothing, 
this will not be considered as pay- 
ment. Oivenson v. morse. 7 T. R. 64 

4 Assumpsit for goods sold and delivered. 
Plaintiff proved, that having sold 
goods to the defendant, he received 
from him a check upon J, S., a banker, 
directing the latter, two months after 
date, to pay to the plaintiff a bill at 
two months, for the amount of the 
goods; that the plaintiff and defend- 
ant both kept accounts with J. S., and 
the check was indorsed by the plain- 
tiff and paid by him into the banking- 
house of J. S., who entered it short in 
the plaintiff’s account; that on the 
ISth of March, 1793, J. S. became 
bankrupt ; that between the payment 
of the check into the house of J. S., 
aud the bankruptcy of J, S., no settle- 
ment of accounts between the plaintiff 
and J. S. had taken place, nor was 
the amount of the check ever carried 
out as cash, though in that interval, 
plaintiff had overdrawm his account. 
The defendant offered to prove, that 
between the payment of the check into 
the house of J, S. and the bankruptcy 
of J. S., the account between him and 
J. S. was settlerl, at which time, he was 
debited for llie whole amount of the ' 
check, and credited for interest there- 
on, from the day of settlement to the 
day when the bill, mentioned in the 
check, if drawn, would have become 
due : Held, 1st, that the check did 
not, under all the circumstances, 
amount to payment for the g<*ods; 
2(lly, that the evidence offered by the 
defendant, was not admissible. Broicn 
V. Kcwley, (in error.) 

In Cain. Scac. 2 B. & P. 518 

5 Where the holder of a bill of exchange 
desired A. to get it discounted. Out 
positively reused to indorse it, and A. 
delivered it to B. for the same purpose, 
informing him to whom it belonged; 
and B. finding, that he could not dis- 
pose of it without indorsing it, was 
prevailed upon to do so, by A.*s tell- 
ing him, that he would indemnify 
him ; but the indorsee took it upon 


the credit of the names on the bill, 
without any knowledge of the real 
owner ; it was held, that although such 
original holder afterwards promised to 
pay the bill, such promise could not 
support an action by the indorsee, 
being nudum pactum. Penn v. Hflr- 
rison. 3 T. R. 757 

6 It appearing on evidence, however, on 

a new trial, that the holder of the bill 
did not say he would not indorse it, the 
Court held, that A.^a employers were 
bound by his act, and liable to refund 
on the bilFs being dishonoured ; and 
that the subsequent promise to pay, 
was decisive against them. Penn v. 
Harrison. 4 T, R. 177 

7 A warrant was directed to an officer 
of excise, by the commissioners, com- 
manding him to apprehend a person 
convicted in several penalties, and take 
him to prison, and keep him there un- 
til the amount of the penalties was 
paid ; tlie officer having arrested the 
party, discharged him on a promissory 
note, for the amount of the penalties, 
payable at a fut ure day ; and the com- 
missioners afterwards approved of his 
conduct : Held, that the discharge 
was a good consideration for the note, 
and that an action might be maintain- 
ed thereon. Pllkington v. Green. 

2 B. & P. 151 

8 An express promise to pay the 
contents of a lost bill of exchange, if 
given without some new consideration, 
is void. Davis v. Dodd. 4 Taunt. 602 

(d) Illegality of, when it vitiates, 

1 The plaintiff and defendant being 
taken prisoners in Portugal, jointly 
solicited and obtained the liberation oY 
themselves and the ransom of the de- 
fendant’s ship, contrary to 45 G. 3. 
c. 72.; to effect which the plaintiff 

’lent money td the defendant, who af- 
terwards gave him a bill for the 
amount : Held, that the plaintiff could 
not recover on the bill. Webb v. 
Brooke. 3 Taunt. 6 

2 A bill of exchange, part of tlie con- 
sideration for w'hich is spirituous li- 
quors sold in less quantities than of 
20^. value, is totally void, Ihough 
part of the consideration was money 
lent. Scott v. Gillmore. 3 Taunt. 226 

3 If all the creditors of an insolvent 
consent to accept a composition for 
their respective demands upon an as- 
signment of his eflects by a deed of 
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trust, to which they are all parties, 
and one of them, before he executes, 
obtain from the insolvent a promissory 
note for the residue .of >nis demand, 
by refusing to execute till such note 
be made, the note is void in law, as a 
fraud on the rest of the creditors; 
and a subsequent promise to pay it is 
a promise without consideration, 
which will not maintain an action. 
Cockshott V. Bennett, 2 T. R. 763 

4 For no subsequent promise can set up 
a security w’hich is void at its creation. 

2 T. R. 763 

5 If it be only voidable, like a security 
given by an infant, it may be revived 
by a subsequent promise. 2 T. R. 766 

6 But if a bankrupt, or insolvent, after 

becoming free from his engagements. 
Voluntarily give security for a former 
demand, which is only due in consci- 
ence, it may be enforced in a Court 
of law. ' 2 T. R. 765 

7 A promise made, after taking benefit 

of an insolvent act, to pay a note by 
instalments, due before the insolvency, 
without specifying the amount or time 
of payment, will not raise a new as- 
sumpsit to pay the debt. Mucklow 
V. St. George, 4 Taunt. 613 

8 A. having agreed to execute a lease of 
premises to B,, who was to pay a cer- 
tain sum for it ; if B., who was let 
into possession, accept a bill for the 
consideration-money drawn on him 
by it is no defence to an action on 
the bill by A. against B,, that the for- 
mer refused to execute the lease : but 
his remedy is on the agreement. 
Moggridge v. Jones, 14 E. R. 486 

9 A, being employed as a broker for B, 

in stock-jobbing transactions, paid the 
differences for him ; a dispute aris- 
ing between them respecting the 
amount of A,*^ demand, the matter 
was referred to C,, who awarded 
306f. to be due; on which A, drew 
on B, for 100/., part of the above, 
and indorsed the bill to C, after B. 
bad accepted it : Held, that C. could 
not recover on the bill, for the bill it- 
self was given for the illegal demand, 
and C, was privy to it. Steers v. Lash- 
lep, , 6 T. R. 61 

And see Brown v. Turner, 

7 T. R. 630 

10 No action can be maintained by the 
plaintiff’ on a note given to him by the 
defendant, as an apprentice- fee with 
bis son, who was to be bound to the 

3 


plaintifF, if it appeared that the inden- 
ture executed was void by the stat. 8 
Ann, c. 9. for want of the insertion of 
such premium therein, and a proper 
stamp in respect of the same ; although 
the plaintiff did in fact maintain the 
apprentice for some time, and until 
he absconded. Jackson v. Warwick, 

7 T. R. 121 

11 It is no objection to an action on a 
promissory note, that it was given as 
part of the consideration of an inden- 
ture of apprenticeship for less than 
seven years, by being antedated: 
such indenture being only voidable. 
Nor does the consideration of the note 
fail because the apprentice was dis- 
charged by a magistrate after two 
years on account of the master having 
enticed him to commit felony ; parti- 
cularly when the apprentice-fee was 
to be paid in the first instance, though 
in case of the defendant, a note was 
taken for part of it, payable at a dis- 
tant day. Grant v. Welchman, 

16 E. R. 207 

12 A promissory note to the amount of 

the fair expenses of a prosecution, 
agreed to be given at the recommen- 
dation of liie Court of Gluarter-Ses- 
sions by a defendant who stood con- 
victed before them of a misdemeanor, 
in ill-treating bis parish apprentice, 
for which the parish officers had been 
bound over by recognizance to prose- 
cute him under the slat. 32 G. c. 
57. ; and the giving of which security 
was considered by the Court, in 
abaten;eiit of the period of imprison- 
ment to which he would other- 
wise have been sentenced; is legal, 
and may be enforced by action. Ike- 
lepy, Wingfield, 11 E. R. 46 

13 A,, a merchant in London, draws a 
bill of exchange on B, at Pisa, pay- 
able to the order of C. a French mer- 
chant resident in France ; C, indorses it 
to D. of Nice ; and D. to E, at Leg- 
horn; the bill not being paid when 
due, E. draws another bill for the 
amount of the former on A. in favour 
of F, of Leghoi'n, which is indorsed 
to G, a merchant in London, in the 
course of trade, and accepted by A, 
The stat. 34 G, 3. c, 9, s. 4. prevents 
G. from maintaining an action on the 
latter bill against A . ; and if such ac- 
tion be brought, the Court will stay 
the proceedings. Bendelack v. Morier. 

2 H. B. 338 
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14 The defendant gave a promissory 

note to the plaintiff in consideration 
of the plaintiff s marrying his daugh- 
ter, which marriage was had in fact, 
and believed to be valid, and intended 
to be so by all parties, and after the 
wife's death the defendant was sued 
on the note; the jury, presuming a 
subsequent legal marriage, gave a 
verdict for the plaintiff, which the 
Court refused to set aside. Wilkinson 
V. Payne. 4 T. R. 468 

A marriage in fact was sufficient to 
entitle the plaintiff' to recover. Per 
Butler t J., and a marriage may be 
presumed. 4 T. R. 469, 470 

And Standen v. Standen, there cited, 

15 A broker agreed with the defend- 

ants to get certain bills discounted, and 
that he should retain out of the money 
so raised, the exorbitant brokerage of 
IOj. per cent. ; but he was not to ad- 
vance the money himself, nor was his 
name on the bills: the Court held 
that a bill negotiated by the broker 
upon these terms, could not be avoid- 
ed in the hands of an innocent indor- 
see, as being a security for an usurious 
consideration within the stat. 13 Ann, 
c, 16.; the person advancing the mo- 
ney having received no more than le- 
gal interest, though the broker re- 
ceived exorbitant brokerage for his 
trouble in getting the bill discounted. 
Dagnall v. Wigley, 11 E. R. 43 

16 a" warrant of the Lord Chancellor 
for the commitment of a person, ap- 
pointed a receiver by the Court of 
Chancery, for the non-payment of a 
balance certified against him, is only 
in the nature of a civil execution ; 
therefore where D., being appointed 
receiver in a suit in Chancery, was in 
custody of the officer under such 
warrant, and the defendant, in order 
to procure his discharge, joined with 
him as surety in two promissory notes 
to the plaintiff, who was a party to the 
suit in Chancery, and his solicitor, 
who sued out the warrant, for the i 
amount of the debt and costs, and I 
was thereupon discharged by tlie di- 
rection of the solicitor: Held, that 
the discharge was a legal consideration 
for the notes, and that an action might 
be maintain^ on them ; and although 
there were other parties to the suit in 
chancery, who did not concur in the 
discharge, and therefore D, remained | 

7 


liable to be taken again, yet the con- 
sideration had not failed ; and that it 
was no ojjjection to the validity of the 

i notes, that ttie'sum given to cover costs 
exce^ed the crisis due, no fraud be- 
ing intended. Brett v. Close. 

16 E. R. 293 

17 A creditor may legally contract to 
sue out a commission of bankrupt 
against his debtor, in consideration 
that a friend of the debtor will give 
the petitioning creditor 5s.. in the 
pound for his debt ; and a bill given 
for the agreed sum is a valid bill. 
Fry V. Malcolm, 5 Taunt. 117 

(e) Alteration, effect of. 

1 An alteration of the date of a bill of 
exchange after acceptance, whereby 
the payment would be accelerated, 
avoids the instrument ; and no action 
can be afterwards brought upon it 
even by an inijocent indorsee for a va- 
luable consideration. Master v. Mil* 
ler. 4 T. R. 320. (Affirmed in Cum. 
Scac.) 5 T. R. 367: 2 H. B. 141: 
And see 1 Anstr. 225. 

S A bill was drawn on a proper stamp 
dated 2d of September, p 3 yable 21 
days after date : it was afterwards al- 
tered and made payable 51 days after 
date ; and on the 3()th of September 
was again altered to 21 days after date, 
and the date brought forward to the 
14th of September. This is a distinct 
transaction from the first, and requires 
a new stamp, although the alteratioiiS 
were made with the consent of ihe ac- 
ceptor before the bill was negotiated. 
Bowman v. Nichol. 5 T. R. 537 
And see tit, stamps. 

3 Where the drawer of a bill of ex- 
change, accepted payable at B. and 
Co's.; after keeping it three or four 

. years indorsed it to the plaintiff, era- 
sing the name of B. and Co., and sub- 
stituting E.' and Co., without the 
knowledge of the acceptor, B. and 
Co. having failed since the acceptance: 
Held, that pbiintifT could not recover 
against the acceptor, Tidniarsh v. 
Grover. 1 M. & S. 735 

4 If upon a bill being presented for ac- 
ceptance, the drawee alter it as»to the 
time of payment, and accept it so al- 
tered, he vacates the bill as against 
the drawer and indorsers: but if the 
holder acquiesces in such alteration and 
acceptance, it is a good bill as 
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the holder and acceptor. Paton v. 
Winter. 1 Taunt. 420 

And the holder cannot afterwards 
maintain an action on tlie case against 
the acceptor for thereby rendering the 
bill invalid; especially after having 
kept it and presented it for payment 
at the deferred period. ih. 

II. TRANSFER AND INDORSEMENT. 

(a) how made. 

1 A bill of exchange drawn and issued 
in blank, or the name of the payee 
may be filled up by a bond fide holder, 
with his own name, and will bind the 
drawer. Cruchley v. Clarance. 

2 M. & S. 90 

2 If the payee of a bill annexes a con- 

dition to his indorsement before ac- 
ceptance, the drawee, who afterwards 
accepts it, is bound liy that condition ; 
and if the condition is not performed, 
the property in the bill reverts to the 
payee, and he may recover the con- 
tents aj^ainst the acceptor. Robertson 
f . Kensington. 4 Taunt. 30 

{h) By whom. 

1 In an action by the indorsee against 
the acceptor of a bill drawn payable 
** to A. or ordeiV^ the defendant may 
shew that the person who indorsed to 
the plaintifi; was not the real payee, 
though his name were the same, and 
though there were no addition to the 
name of the payee on the bill. Mead 
V. Young. 4 T. R. 28 

ft If a bill payable to A or order, get 
into the hands of another person of 
the ^iame name as the payee, and such 
person, knowing that he is not the real 
person in whose favour it was drawn, 
indorse it, he is guilty of forgery. 

id. ibid, 

3 One who had committed a secret act 
of bankruptcy, procures the defend- 
ant to lend him his acceptance, and 
as a security pledges the lease of his 
house; and having drawn the bill 
payable to his own order, indorses it 
to the plaintiff for a valuable consider- 
ation without notice of his bankrupt- 
cy : Held that, in an action by the 
plaintifi) as indorsee, against the ac- 
ceptor, the latter could not defend 
himself on the ground of the drawer’s 
bankruptcy at the time of such in- 


dorsement, or because the assignees 
had withdrawn from him the lease de- 
posited as a security. Arden v. Wat- 
kins. 3 E, R. S17 

(r) At what Time. 

1 Where a promissory note, after it was 

due and had been noted for non-pay- 
ment, was indorsed to the plaintiff 
who sued the maker upon it, the latter 
was entitled to go into evidence to 
shew that the note was paid as between 
him and the original payee, from 
whom the plaintift' received it. Brown 
v. Davies. 3 T. R. 80 

2 The same rule holds in all cases where 
tile note is indorsed to one after it is 
due. ib. and Taylor v. Matthews. 

3 T. R. 83, w. 
(And see Brown v. Turner. 

7 T. R. 630) 

3 Where the drawers of a banker's 

cluck or inland hill of exchange is- 
sued it nine months after it bore date, 
upon a consideration which afterward* 
failed, as lietween them and the |HT- 
sons to whom tliey delivered it, they 
cannot be [lerinitted to object this cir- 
cumstcince in an action brought by a 
sulisequent holder for a valuable 
rideration and without notice; though 
by the general rule, any person receiv- 
ing a negotiable instrument after it is 
due is deemed to have taken it upon 
the credit of the pertoii from whom 
he received it, and siil>iert to tiie same 
equities as between him and the jiarty 
sued on such instrument. Boehm v. 
Sierliv^, 7 T. R. 423 

4 A note payable on demand, with in- 

terest, drawn by A. in favour of B. as 
a security for a del>t, was by him in- 
dorsed to C. for the same purpose ; 
after the indorsement it passed hack- 
w'ards and forwards between B. and 
C. several times, and previous to its 
being ultimately tleposited with C. he 
received an intimation from B. not to 
negotiate it, as he should want it when 
he settled accounts with A . : Held, 
that C. could not, after a settlement of 
accounts belw'een A. and B., without a 
re-delivery of the note, recover on it 
against A. Roberts (Assignees) v. 
Eden. 1 B. & P. 598 

5 The holder in America of two bills of 
the same tenor, having transmitted 
them to his agents liere to present 
them for acceptance, and receive tjie 
money when due, and •pay over ^ part 
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of it to the plaintiff; while the bills so 
remained in his agents' hands^ agreed 
with the defendant, the indorser^ {who 
had lent his indorsement on each to 
the drawer, from whom the holder re- 
ceived them), that upon the payment 
of one of the bills he should be exone- 
rated from both. In the mean time, 
the bills having been presented for ac- 
ceptance by the agents, and disho- 
noured ; ({fier the dishonour, the agents 
not knowing of such agreement be- 
tween their principal and the indorser, 
assigned one of the dishonoured bills 
to the plaintiff, who was informed oT 
the dishonour, and who received it 
liable to all its infirmities, but without 
notice of such agreement : the Court 
held, that the bill so received by the 
plaintiff was bound by the agreement ; 
and that the defendant, having after- 
wards taken up and discharged the 
other bill, which had remained in the 
hands of the same agents, w^as dis- 
charged from both. Crossley v. Ham. 

13 E. R. 498 

6 The indorsee of a bill of exchange, 
made payable 65 days after date, 
which was issued by the drawer, and 
indorsed by the payee, who died be- 
fore the day when it bore date, may j 
make title through such indorsement | 
to recover on the bill against the 
drawer. Pasmore v. North. 

13 E. R. 517 

III. ACCEPTANCE. 

(a) What shall amount to, 

1 A letter from the drawees of a bill in 
England to the drawer in America, 
staling that their prospect of secu- 
rity being so much improved they 
shall accept or certainly pay the bill," 
is an acceptance in law : although the 
drawees had before refused to accept 
the bill when presented for acceptance 
by the holder, who resided in England, 
and again after the writing such letter 
refus^ payment of it when presented 
for payment : and although such let- 
ter written before were not received by 
the drawer in America *ti\\ after the 
bill became due. Wynne v. Raikes. 

5 E. R. 514 

2 A., in consideration of having com- 
inissioned B. to receive certain African 
bills payable to him, drew a bill upon 
B. for the amount payable to his own 
fcder : B. acknowledged by letter the 


receipt of the list of African bills, 
and that .4. had drawn for the amount, 
and assured him that it would meet 
with due honohr from him. This is 
an acceptance of the bill by B. ; and 
the purport of such letter having been 
communicated by A. to third persons, 
w'ho, on the credit of it, advanced 
money on the bill to A,, who indorsed 
it to them : Held, that B. was liable as 
acceptor in an action by sucli indor- 
sees, although after the indorsement, 
in consequence of the African bills 
having been attached in B.'s hands, 
w ho was ignorant of his letter having 
been shewn, A. wrote to B., advising 
him not to accept the bill when ten- 
dered to him ; which, as between A. 
and B. would have been a discharge of 
B 's acceptance if the bill had still re- 
mained in A/a hands. Clarke v. Cock. 

4 E. R. 57 

3 Upon a request to A. to accept a bill, 

and to draw upon B. for the same 
sum, the mere act of drawing upon B, 
does not amount to an acceptance. 
Smith v. Nissen. 1 T. R. 269 

4 A mere promise by a debtor to his 

creditor, that if he would draw a bill 
upon him at a certain date for the 
amount of his demand, he should then 
have the money and would pay it, 
does not amount in law to an accept- 
ance of the bill when drawn ; and an 
indorsee for a valuable consideration, 
between whom and the drawee no 
communication passed at the time of 
his taking the bill, can neither recover 
upon the count as for an acceptance, 
nor on the general counts as for money 
had and received, &c, Johnson v, 
Collins. 1 E. R. 98 

• 

(b) how made. 

1 If Ti person to whom a bill is directed 
generally, accepts it payable at a par- 
ticular place, the holder needs not re- 
ceive such a qualified acceptance, but 
may resort to the drawer as for non- 
acceptance. Gammon v. SchmolL 

5 Taunt. 344 
. S. C. 1 Marsh. 80 

2 Such an acceptance is equivalent to an 
acceptance payable at the parti cufar 
place and ho where else, and narrows 
the general liability of the acceptor to 
a Uabiliiy to pay at that place only. 

5 Taunt. 353, 4 

3 But if the holder consents to receive 

L2 
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such an acceptance, it interposes in the 
coutiicl a condition precedent, that 
the holder shall present the bill to the 
acceptor for payment at the place 
specified. 5 Taunt. 353, 4 


(c) how cancelled. I 

1 A bill of exchange having been ac- 
cepted payable at JLadhroke^s, with a 
direction in writing on it, in case of 
need to apply at Boldero’s,^* and hav- | 
ing been dishonoured when due at I 
Ladbrohfs, and thereupon brought to | 
Boldero, who, thinking that it had been 
made payable at his house, under that 
mistake cancelled the acceptance ; but 
presently, observing the mistake, wrote 
under it. “ cancelled by mistake'* and 
signed his initials to it, yet neverthe- 
less paid the bill for the honour of the 
plaintiffs, whose indorsement was on it: 
Held, that the plaintifis, on proof of 
such cancellation by mistake, might 
recover upon the bill against prior in- 
dorsers. Raper v. Birkbeck, 

15 E. R. 17 

2 Whether an acceptance of a bill once 
made by the drawee may or may not 
be cancelled or recalled by him l>efore 
the bill be delivered back to the holder, 
at all events, if the acceptance be so 
cancelled, and the holder cause the 
bill to be noted for non-acceptance, he 
cannot afterwards sue upon it as an 
acceptance. Bentinck v. Dorrien, 

6 E. li. 199 

3 Whether an acceptance is conditional 
or absolute is a question of law. 
Sprout V. Mathews. 1 T. R. 182 

4 Therefore, where abill of exchange was 
drawn upon A. residing in London, by 
a consignor of goods living abroad, and 
on its being presented for acceptance, 

A. said, be could not then accept, 
because he did not know whether the 
ship would arrive at London or Bris- 
tol ; on which B. the holder agreed to 
leave it for some time, reserving the 
liberty of protesting it for non-accept- 
ance, in case A. dM not accept : on a 
second application A. said, the bill 
would be imid even if the ship were lost; 
this is only a conditional acceptance, 
depending on two events; the ship's 
arriving at London, or beiw lost : wai 

B. having the liberty of rerasiag such 
aOiuBtiicmal acceptance, pi^ludes him- 
self frssii rtfidvering against A. 1^ 


afterwards noting the bill for non-ac- 
ceptance. 1 T. R. 182' 

5 A. in June, 1811, agrees to purchase 
a house of B. for 1000/., paying 300/. 
down ; full possession to be given by 
the 1st of June, 1812. B. is arrested 
in June, 1811, on which A. accepts a 
bill for B. in favour of B.’s creditors, 
payable if the house should be given 
upon the 1st of June, 1812. At B.^s re- 
quest, A, puts his nephew into the 
house to take care of it, while B. re- 
mains in custody ; B. having a bad 
title tp the house, gives up all claim to 
* it, and A. purchases it of the real 
owner, being allowed the 300/. which 
he paid to B. : Held, that the posses- 
sion which A. had of the house from 
B. was not such a compliance with 
the condition of the acceptance, as to 
support an action by the holder of the 
bill against A. Swan v. Cox. 

I Marsh. 176 


IV. ACCEPTOR. 

(a) How far liable. 

1 An acceptor is only precluded from 

disputing the hand-writing of the 
drawer ; for which reas^on, the accep- 
tor is liable, though the bill be forged. 
Smith v. Chester. 1 T. R. 654 

2 The indorsee of a bill of exchange, 

having received part of the contents 
from the drawer, cannot recover more 
than the residue frotu the acceptor. 
Bacon v. Searles. 1 H. B. 88 

3 The acceptance of the drawee is pri- 

ma facie evidence of his having eflecti 
of the drawer in his hands, and his 
liability attaches thereby. Vere v. 
Lewis. 3 T. R. 182 

4 The holder of a bill sued the acceptor^ 
and charged him in execution : the 
latter having obtained his discharge, 
under the Lord's Act, the holder then 
sued the drawer, who, after paying the 
bill, sued the acceptor, and charged 
him in execution, which was held to 
be regular f the defendant’s having 
been charged in execution, at the suit 
of the bolder, not being a satisfaction, 
at between the drawer and acceptor. 
Macdonald v. Bovington. 4 T. R« 825 
When an acceptor is discharged by a 
payment tc^partners. See Jacaud v. 
French. 12KBM7, post, tiuFAurmfL, 
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When discharged by an alteration of 
bill, see Tidmarsh v. Grover, and Paton 
w Winter. Ante, pages 

[h) Where discharged. 

1 Where the drawer pays the whole, 
the acceptor is entirely discharged, 
and the bill is no longer negotiable. 
Beck V. Rohley, 1 H. B. 89, n. 

S If the holder of a bill of exchange, 
accepted for the accommodation of 
the drawer, takes a cognovit from the 
drawer, for payment by instalments, 
he does not thereby discharge the ac- 
ceptor, whether the holder, at the time 
of taking the bill, knew it was an ac- 
commodation bill, or not. Fentum v. 
Pocock. 5 Taunt. 192 

S. C. 1 Marsh. 14 | 

3 The acceptors of a foreign bill of ex- 

change, who, after presentment to the 
drawees for acceptance, and refusal 
by them to accept, and protest for 
non-acceptance, accept the same for 
the honour of the first indorsers, are 
not liable on such acceptance, unless 
there has been a presentment of the 
bill to the drawees for payment, and a 
protest for non-payment. Hoare w 
Cazenove. IGE. H. 391 

4 ’Ihe acceptor of a bill, for the accom- 
modation of the drawer, is not dis- 
charged by time given to the draw- 
er. Raggett V. Axniore. 

4 Taunt. 730 

V. PRESENTMENT FOR PAYMENT. 

{a) Time when it should be made. 

1 Tiiree dayb’ grace are allowed on pro- 
missory notes, as well as on bills of ex- 
change, for stat. 3 & 4 Ann, c, 9. puts 
them both on the same footing, in all 
respects. Brown v. Jiaraden. 

4 T. R. 151 

2 Three days’ grace are allowed on a 
promissory note payable to A., with- 
out adding, '^or to his order,” ^‘orto 
bearer.” Smith v. Kendall. 

6 T. R. 123 

3 Queere, Whether the acceptor of an 

inland bill, be bound*to pay it on de- 
mand, at any reasonable time, on the 
third day of grace, or whether he be 
allowed the whole of that day to pay 
it in ? For the Court will not take 
notice of banking hours. Lefliey v. 
Mills. 4T.R.170 

4 If a bill be accepted, payable at A."s, 
who is the acceptor’s banker, the party 


taking such special acceptance, (which 
he is not bound to do,) thereby ini« 
pliedly agrees to present it for pay- 
ment within the usual hanking hours, at 
the place where it is made payable ; 
and if he present it after such hours, 
without efl^t, it is no evidence of the 
dishonour of the bill, so as to charge 
the drawer. Parker v. Gordon, 

7 E. R. 385 

A presentment of a bill of exchange 
at a banking-house, afler banking 
hours, when the house is shut, is not a 
sufficient presentment lo charge the 
drawer: and no inference is to be 
drawn, from the circumstance of the 
bill being presented by a notary, 
that it ha^ been before duly presented 
within banking hours. Elford v. Teed. 

1 M. & S. 28 
Where a bill was drawn and accepted 
for the accommodation of the indorser, 
which was not duly presented for pay- 
ment when due, by reason that the bill 
having been accepted, payable at a 
banking-house, was not presented till 
after the banking hours, when the 
answer given 4o the holder was, "no 
effects ;” yet if such indorser apply to 
the indorsee, after declaration filed, 
for fuilher time to make pavment of 
the bill ; which declaration alleged the 
fact, that the bill was duly presented 
for payment; that is evidence of a 
waver of the objection, with notice of 
the fact, of which he had the rheans of 
informing himself. Hopley v. Dufneshe. 

15 E. R. 275 
Where the plaintiff in Yorkshire, on 
the 25tli of December, received a bill 
of exchange, payable in London, 
which became due on the 28th, and 
kept it in his own hands until the 
29lh, when he sent it by post to his 
bankers at Lincoln, who duly forward- 
ed it to London for presentment, and 
the bill was dishonoured : Held, that 
the plaintiff, by keeping it in his hands 
until the 29th, was guilty of laches. 
Anderton v. Beck. 16 £. R. 248 
8 If the drawee of a bill goes abroad, 
leaving an agent in England, with 
power to accept bills, who accepts this 
for him, the bill, when due, must be 
presented to the agent for payment, 
if tb^e drawee continues absent. Phil- 
Iwy. Astling, 2 Taunt. 206 

The pun:haser of a foreign bill of 
exchange, payable at a certain time 
after sight, which is publicly oflered 
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for negotiation, is not bound to send 
It by the earliest opportunity to the 
place of its desiinatr’on. Muilman v, 
D^E^uino. 2 H. B. 565 

And see Dawtyshire v. Parker, 

6 E. R. 3 

10 There is no fixed time when a bill, 

drawn payable at sight, or a certain 
time aftt r, shall be presented to the 
drawee, but it must be presented within 
a reasonable time, 2 H. B. 565 

11 What is a reasonable time, is a ques- 
tion for the jury to decide, from the 
circumstances of the case. 

3 H. B. 565 

12 But semhle, that if the holder of a 
bill so payable, neither presents it nor 
puts it in circulation, he is guilty of 
laches, and cannot recover upon it. 

2 H. B. 565 

1 3 By the practice of the London bank- 

ers, if one banker, who holds a check 
drawn on another banker, presents it 
after four o’clock, it is not then paid, 
but a mark is put on it, to shew that 
the drawer has assets, and that it will 
be paid ; and checks so marked have 
a priority, and are exchanged or paid 
next, day at noon, at the clearing 
house : Held, that a check presented 
after four, and so marked, and car- 
ried to the clearing-house next day, 
but not paid, no clerk from the 
drawee’s house attending, need not be 
presented for payment at the bankimr- 
house of the drawee. Robson v. Be;?- 
nett, 2 Taunt. 388 

14 8uch a marking under this practice 
amounts to an acceptance, payable 
next day at the clearing-house. ib, 

15 It is not necessary to present for pay- 

ment a check fiayable on demand, till 
the day following the day on which it 
is given. 2 Taunt. 388 

16 A person receiving a check on a 
banker is ecpially authorized, in lodg- 
ing it with his own banker, to olitain 
payment, as he would he in paying it 
away in the course of trade. 

2 Taunt. 388 

(5) At what place, 

I A«note, promising to pay on demand 
at a particular place, must be pre- 
sented, and a demand of payment 
made, at that place, unless the ma- 
kers discharge the holder from the pre- 
sentment and demand, and the pre- 
sentment and demand must be alleged. 


unless a discharge is shewn. Bowes 
and others v. Howe, in error, (In Ca?rT, 
Scac ) 5 Taunt. SO 

2 An allegation that the makers of a 
note became insolvent, and ceased, and 
wholly declined and refused then 
and thenceforth to pay at the place 
specified any of their notes, does not 
shew a discharge of presentment and 
demand. Nor can it be intended 
from the allegation of refusal, that 
there was a presentment. id. 34 

And see pleadings on bills, post, paze 
157. 

3 A promissory note of the defendant.?, 
promising to pay so much at their 
banking house at W., requires a de- 
mand of payment there, in order to 
give the holder a cause of action, if it 
be not paid. Sanderson v. Bowes. 

14 E. R. 500 

4 Payment of a promissory note, made 

payable at a certain place named in it, 
must be demanded there before the 
makers can be sued on it. But upon 
such demand proved in an action by 
the bolder against the makers, it is no 
objedion to the plaintifTs recovery 
that one of the makers, whose real 
name was John Key, (who had sufler- 
ed judgment by default,) was sued on 
the joint- promise by the name of 7’An- 
mas Kay; it being provid that the 
real person had been served with the 
proces.'i, though under a mistaken 
Christian name ; and the variance be- 
tween Key and Kay, which wore 
sounded alike, not being material. 
There h;»d also been a part-])ayment 
on the notes duly presented. Dicken- 
son V. Bowes, 16 E. R. 110 

5 Though where a promissory note i.s 
made payable at a particular place, a 
demand of payment mirst be made 
there. In order to give the holder a 
cause of action ; yet if the makers, 
(who had become insolvent) shut up 
and abandon their shop, that is evi- 
dence of a declaration to all the woi Id 
of their refusal to pay their notes 
there. Howe v. Bowes. 16 E. R. 112 

6 If a bill be .accepted, payable at a 

banker’s, it must be presented there 
for payment, and the neglect sq to 
present it is equally a discharge to 
the acceptor, as to the drawer. Gz/- 
laghan v, Aylett. 3 Taunt. 397 

7 Ad averment that a bill accepted pay- 
able at a banker’s, was, when due, 
presented to the banker’s for payment. 
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7.ccording to the tenor and effect of the 
bill, and of the acceptor’s acceptance* 
thereof, and that as well the bankers 
as the acceptor refused payment, shall 
be supported after judgment on a 
sham plea. Huffam v. Ellis, in error. 
In Dorn. Proc, d Taunt. 415 

8 And it shall be intended that the bill 

• was presented for payment to the ac- 
ceptor liimself at the house of those 
persons. Semble. ib. 

For evidence of those facts would 
be admissible under such an allega- 
tion, and not repugnant to it. ib, 

9 If a note be made payable at a parti- 
cular house, a demand of payment at 
that house is a demand on the maker. 
Saunderson v. Judge, 2 II. B. 509 

VI. PllOl’EST. 

Where necessary, 

1 The provisions of stat. 9 & 10 W, 3. c. 
17. respecting protests of inland bills, 
do not apply to such hills as are made 
payable after sight. Leftfey v. Mills. 

4 T. R. 170 

2 Therefore an acceptor of such a bill, 
who refuses payment on the third day 
of grace, is not liable to any charge 
for the nbting of the bill. 

4 T. R. J70 

S Noting is unknown to the law as dis- 
tinguished from the pnjtest, of which 
it is merely a preliminary step. 

‘4T. R. 170 

4 In an action against the drawer of a 

foreign bill of excliange, a ])rote.st for 
non-acceptance must be provetl. Gale 
V. Walsh. 5 T, R. 239 

But see Let'fre v. Thorpe. 

12 E. R. 17l./)o.<f/, 159 

5 Where it appeared that at the tune of 
drawing a foreign bill of exchange the 
drawer had effects in the hands of the 
drawee, but which were taken out of 
his hands by the drawer before the 
bill became due : Held, that a protest 
for non-acceptance and notice thereof 
to the drawer by the drawee, is neces- 
sary to enable the payee to recover 
against the drawer, and it is no ex- 
cuse for not giving such notice, that 
the drawer had no effects in the draw- 
ee’s hands at the time when the bill 
was refused acceptance, or afterward>, 
if he had some effects to whatever 
amount, in the drawee’s hands when 
the bill was drawn. Orr v. Maginnis. 

7 E. R. 359 


6 A bill of exchange payable 60 days 

qfter sight becomes due 60 days after 
acceptance, or after protest for non- 
acceptance, •and may, when due, be 
protested for non-payment. Campbell 
V. French, in error, 0 6 T. R. 200 

7 Bills of exchange were drawn by A, in 
England on B. in the East Indies, pay- 
able 60 days after sight, and a bond 
w^as entered into, conditioned to be 
void, if the bills should be duly paid 
in the East Indies, or come back to 
England duly protested for non-pay^ 
meat, and the amount of them paid 
by the obligor within a certain time 
after the bills should be produced 
protested for non-payment. The 
bills arrived in the East Indies, the 
drawers bad left that place, and their 
agents refused to accept them when 
they did arrive : the bills were then 
protested in India for non-acceptance, 
and sent back to England so protested : 
some of these being presented to the 

« drawer for payment, were protested 
for non-payment here. In debt on the 
bonds, the Court of C. P. held, that 
with respect to the bills returned pro- 
tested for non-acceptance, and not 
presented and prote.sted for non-pay- 
ment here, the obligor was not liable; 
but for those which were so protested 
for non-payment here, he was liable ; 
this being a substantial performance 
by the obligee of his undertaking ac- 
cording to the condition of the bonds; 
and the Court gave judgment on the 
several counts accordingly ; on two 
for the plaintiffs, and on one for the 
defendant. French v. Caftipbell. 

2 II. B. 163 

8 On the judgment on the two counts 
for the plaintiffs, the defendant 
brought a writ of error in K. fi., and 
that Court, holding that the un- 
dertaking on the part of the plaintiffs 
ought to have been literally complied 
with, reversed the judgment of the 
Court of C. P. on those counts; and. 
intimated their concurrence with the 
Court of C. P. on the other count. 
Campbell v. French, in error. 

6 T. R. 200 

VIL NOTICE OF DISHONOUR. 

(a) Ilotv given. 

1 Notice of a bill of exchange, or pro- 
missory note being dishonoured, must 
come from the holder. Tindal v. 
Broxvn. 1 T. li. 167 
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2 What is reasonable notice to the in- 
dorser of non-payment by the drawer 
of a promissory note, or acceptor of a 
bill of exchange, is a question of law 
arising from the particular facts. 

1 T. R. 167 

3 Where the drawer of a promissory 

note, or the acceptor of a bill of ex- 
change, do not live in the same place, 
the holder must write by the next post 
after the bill is dishonoured. Tindal 
V. Brown. 1 T. R. 168 

4 The circumstances under which a no- 
tice was given in any particular case, 
are to be ascertained by a jury ; but 
whether under such circumstances 
notice were given in a reasonable XXme, 
j;: question of law, on which they 
ought to receive the direction of the 
judge. Darinshire v. Parker. 

6E. R 10, 11, 12 

5 The general rule as collected from the 

cases seems to be, that with respect to 
persons living in the same town, the 
notice shall be given by the next day ; 
and with respect to persons living at 
different places, by the next post ; leav- 
ing parties in particular cases, where 
compliance with such lat ter part of the 
nile cannot reasonably be ex|3ected, to 
account for their non-compliance with 
it. 6E. R. 10, 11, 12 

6 Where a bill of exchange passed 
through the hands of five persons, ail 
of whom lived in or near London, and 
the bill being dishonoured, the holder 
gave notice on the same day to the 
fifth indorser, and he on the next day 
to the fourth, and be on the same day 
to the first ; the Court were of opinion, 
on a case finding these facts, that due. 
diliifence had been used : and Lord 
Kenyon thought tbe question of due 
diligence was proper to be lefl to the 
jury ; on which the other judges gave 
no opinion. Hilton v. Shepherd. 

6 £. R. 14, n. 

7 Duhitaiur^hy Lord Kenyon, whether 
the question of reasonable notice as to 
the dishonour of a bill of exchange be 
not a question of fact to be submitted 
to the jury under all the circumstances 
of the case. But though the holder 
may Imve lost his remedy against the 
drawer through want of notice (and 
notice by the drawee to the drawer, tbe 
next day, will not suffice fcr notice by 
the holder), yet a subsequent promise 
by the holder to the drawer^ that he 


will see the bill paid, will support an 
assumpsit. Hopes v. Alder, 

6 E. R. 16, 77. 

8 In an action against the drawer of a 
bill of exchange in consequence of the 
acceptor's default, the Court left it to 
the jury to presume from circinnstan- 
ces (such as the payment of a part of 
a bill without any objection to want of 
notice) &c. that due notice was regu- 
larly given. Horford v. Wilson. 

1 Taunt. 12 

9 A bill indorsed in blank, and depo- 
sited by tbe holder with his bankers, 
became due on Saturday, and was pre- 
sented for payment about two o^clock 
on that day; payment being refused, 
the bill was noted and again pre«!nted 
between nine and ten in the evening by 
a notary ; on Monday the bankers in- 
formed the holder that the bill was 
dishonoured, who ^ that day about 
noon gave notice to the indorser ; the 
bolder lived at Knight sbridge, and the 
indorser in Tottenham^Courl^Road : 
Held, that this notice was sufficient 
to entitle the holder to recover against 
the indorser. Haynes v. Birh. 

3 B.&P. 599 

10 Where the indorsee of a bill of ex- 

change lodged it with his bankers, in 
the city of London, who presented it 
for payment on the 4lh, when it was 
dishonoured : and on the 5th they re- 
turned it to the indorsee, who gave 
notice to tbe drawer, who resided at 
Shadwell, of the dishonour on the 6th 
by the two-penny post: the Court 
held such notice to be reasonable. 
Scott V. Lifford. 9 E. K. 347 

1 1 Notice of non-payment given by an 

indorser living in Holborn, to an in- 
dorser living at Islington, by nine at 
night of the day following that on 
which the first indorser knew, was held 
reasonable notice. Jajneson v. Swin- 
ton. 2 Taunt. 224 

12 It is sufficient, if notice of a bill drawn 

in England on a person in the East 
Indies, being dishonoured, is sent to 
England by the first direct and regular 
mode of conveyance, whether it be by 
an English or t foreign ship ; the 
holder is not bound to send such no- 
tice by the accidental, though earlier 
conveyance of a foreign sliip, not des- 
tined to this country. Muilman\. 
D*Eguino. 2 H. B. 565 

13 The putting a letter into the post- 
office to the indorser in proper time. 
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informing^ him that the maker has not 
paid a note when due, is sufficient 
evidence of notice to such indorser. 
Saunderson v. Judge. 2 H. B. 509 

14 The indorsee of a bill having lodged 

it with his banker in London, who 
presented it for payment at another 
hankinp^- house in London, where it 
was made payable, on the 25th of Fe- 
bruary, w hen it was dishonoured ; but 
under a doubt whether the present- 
nuiit was not made too early on 
that d )y. the banker attain presented 
it shortly h»*fore 5 o’clock on the 26th, 
when it was attain dishonoured; on 
which he immediately returned it to the 
indorser in London, on that day, and 
sent notice of the dishonour by the 
post of the 27th, into the country 
where the indorser li’ ed : Held, that 
this was due dilijyence and due notice 
of the dishonour. Langdale v. Trim- 
fner, 15E. R.291 

15 Notice to the drawers, of non-pay- 

ment of a bill of evchanj^e by sending 
to their counting-house, during hours 
of business, on two successive days, 
knocking there, and making noise suf- 
ficient to be heard by persons within, 
and waiting there several minutes, the 
inner door of the counting-house being 
locked, is sufficient, without leaving a 
notice in writing, or sending by the 
post, though some of the drawers live 
at a small distance from the place. 
Crosse and others, Assignees, Sfc. v. 
Smith. 1 M. & S. 545 

(^) When necessary. 

1 Notice of non-payment by the accep- 
tor need not lie given to the drawer, if 
the latter have no eftects in the hands 
of ti)c former, though the indorser 
have. Wahvyn v.St. ^uintin. 1B.&P.652 

2 Notice of a bill’s being dishonoured 

by the drawee by non-payment, is not 
necessary to be given to the drawer, if 
be has no effects in the hands of the 
drawee either at the time of drawing 
or when the bill becomes due. Bick- 
erdilcc v. Bollman. ^ 1 T. R. 405 

N. B. This rule proceeds upon the 
ground of a supposed fraud in the 
drawer. Clegg v. Cotton. 

3 & P. 242 

3 Though the indorsers of a bill of ex- 
change had full knowledge of the 
bankruptcy of the drawer, and of the 
insolvency of the acceptor, before and 


at the time when the bill became due ; 
and, within a day afler, notice might 
(but for a mistake of the holders)" in 
due course have reached them from 
the holders, communicating such their 
knowledge to the baiters in Liverpool, 
with whom they had before discounted 
the bill, and who had transmitted it to 
the holders in London i yet that did 
not dispense with such holders giving 
notice of the dishonour in due time to 
the indorsers. Esdaiie v. Somerhy. 

11 E. R. 114 

4 Upon a guarantee of the price of 
goods, to be paid by a bill, due notice 
of the non-payment of the bill must 
be given both to the drawer and gua- 
rantee, unless both drawer and ac- 
ceptor are bankrupts when the bill be- 
comes due. Philips v. Asiling. 

2 Taunt. 206 

5 The vendee having accepted a bill of 
exchange for the price of goods, 
and becoming bankrupt before the bill 
became due, a guarantee who paid 
the vendor after the bankruptcy of the 
vendee, may recover back the money 
from the latidj^ without proving that 
any demand was made upon him as 
acceptor of the bill, before ’such pay- 
ment by the guarantee ; this not be- 
ing an action upon the bill itself ; and 
the notorious insolvency of the ven- 
dee acceptor being at least a primd 
facie warrant to the guarantee to dis- 
pense with the making of. such de- 
mand by the vendor who held the b'll. 
Warrington v. Furbor. 8 E. R. 242 

6 A., the agent in America of B. in Eng- 
land, drew a bill upon him, and in- 
dorsed it to C., also residing in Ame- 
rica, who indorsed it over. Before 
the bill became due, A. having reason 
to believe that B. would fail, lodged 
property belonging to B. in the hands 
of C, to answer the bill in case it 
should be returned ; C. undertaking 
to restore (he same whenever it should 
appear that he was exonerated from 
the bill. Acceptartce and payment of 
the bill were refused, but no notice 
was given, to A. ; Held, that A. was 
discharged. Clegg v. Cotton. 

3B.&;P. 239 

7 Where defendant lent to the drawer of 
^ a promissory note payable on demand, 

his indorsement, to enable the drawer 
to raise money from plaintiffs who were 
bankers, and agreed to advance money 
thereon for six months; Held, that 
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the bankers, who had renewed their 
advances at the end of the six months, 
without the defendant's knowledge, 
could not recover on his indorsement, 
without proof of a demand on the 
drawer, and regular notice of the dis- 
honour to the defendant. Smith v. 
Becket, 13 E. R. 187 

8 Where a bill was drawn, accepted, and 

indorsed by several indorsers, for the 
accommodation of the last indorser, 
and the acceptor had no effects of the 
drawer in his hands, but that fact was 
not known to the defendant, one of 
the prior indorsers: Held, that the 
defendant was entitled to notice of the 
dishonour, before the holder could 
maintain an action against him, in or- 
der to enable him (even if he had no 
remedy upon the bill) to call imme- 
diately upon the last indorser, to whom, 
in fact, he had lent the security of his 
indorsement, without value received, 
and who had, in fact, received the mo- 
ney upon that security. Brown v. 
Massey. 15 E. R. 916 

9 Where one draws a^bill of exchange 
with a bond fide rcasonalde expecta- 
tion of having assets in the hands of 
the drawee; as by having shipped 
goods on his own account which were 
on their way to the drawee, but with- 
out the bill of lading or invoice ; the 
drawer is entitled to notice of the dis- 
honour, though in fact the goods had 
not come to the hands of the drawee 
at the time when the bill was present- 
ed for acceptance, (or he had rejected 
them), and he returned it marked 
“ no effects."' Rucker v. Hiller. 

16 £. R. 43 

10 Pei^^ons who are bankers both for 
the drawers and acceptor of a hill, and I 
have received it from the drawers, 
and given credit for it in an account 
current between them, if before it be- 
comes due they receive directions from 
the acceptor to stop the payment of it 
at the place of payment, and do so ac- 
cordingly, are not bound to give notice 
of this circumstance to the drawers, 
but upon non-payment of the bill may 
look to the drawers, notwithstanding 
they *have not given such notice: 
and they are not bound to apply the 
money of the acceptor in their hands 
in discharge of the bill ; but if the 
drawers become bankrupt, it will con- 
stitute an item in the account between 


them and the bankers. Crosse v. 
Smith. 1 M. & S. 545 

11 One, who without consideration but 
without fraud, indorses a bill in which 
both the holder and acceptor are fic- 
titious persons, is entitled to notice of 
the dishonour of the bill. Leach v. 
Hewitt. 4 Taunt. 731 

(c) Consequences of Neglect. 

1 Where the note became due on the 
5th October, and the indorsee’s clerk 
called on the drawer Donaldson, at 10 
o’clock in the morning, and not find- 
ing him at home, left word that the 
drawer would send for it to bis mas- 
ter’s and take it up : and on the 6th 
called again on the drawer, who fold 
him he would take it up that day 
within the banking hours, which not 
being done, the other called on the 
drawer again on the 7th, and not find- 
ing him at home, then tendered it to 
the indorser ; and all the parties lived 
within 90 minutes’ walk of each other; 
the indorser was discharged by the 
laches of the holder, notwithstanding 
he had notice from the drawer on the 
6tli that he could not pay it. Tindal 
V. Brown. I T. R. 167 

9 In this case, even if the notice had 
been given on the 6tli, it would have 
been too late, because the plaintiffs 
had given credit to the drawer. 

1 1'. R. 171 

3 If the indorsee of an inland bill, not 
due, present it for acceptamv, which 
is retused, and delay giving notice to 
bis indorsei,the indorser will be dis- 
charged. Goodall V. Dollcy. 

I T.R. 719 

4 And a subsequent proposal by the in- 

dorser to pay the bill by instalments, 
made without the knowledge of the in- 
dorsee’s laches, is not a waver of the 
want of notice. 1 T. R. 719 

5 A. being in insolvent circumstances, 
B. undertakes to be a security for a 
debt owing from A. to C., by in- 
dorsing a promissory note made by A. 
payable to B., at the house of D, ; the 
note is accordingly so made and in- 
dorsed with the knowledge of all par- 
ties ; just before it becomes due, B. 
being informed that D. has no effects 
of A. in his hands, desires D, to send 
the note to him B., and says he will 
pay it, having then a fund in his hands 
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for tliat purpose; the note is not pre- 
sented at house till three days 
after it is due ; C. cannot maintain an 
.'action against B. on the note, not hav- 
ing used due diligence in presenting 
the note as soon as it was due to D. 
for payment, and in giving imme- 
diattf notice to B. of the non-payment 
by />. ; for B. has a right to insist on 
the strict rule of law respecting the in- 
dorser of a note, notwithstanding the 
particular circumstances of the case. 
Nicholson v. Gouthit. 3 H. B. 609 
6 Notice of the dishonour of a bill in 
London was sent by the post to the 
holder in Manchester, where the letter 
was delivered out between eight and 
nine in the morning; the po>t from 
thence for Liverpool, where the draw- 
er lived, went out at noon, between 
twelve and one ; the holder did not 
send notice to the drawer the same 
day, nor hy the post of the succeed- 
ing day, but by a private hand on the 
latter day, who did not deliver it till 
two hours after the post delivery, and 
about one hour before the post left Li- 
verpool for London : Held, that the 
liolder had inaile the bill his own by 
his laches. For whether reasonahle 
notice be a question of law or of fact, 
and whether or not the law require 
notice to a party living at another 
place by the next post, (hy which must 
Ix^ understood the next post by wdiich 
it is ]u'actical>le to give notice: and 
whether or not four hours l)c a sulli- 
Cieiit interval for that purf) 0 se) ; at ail 
eveuis the holder ought to have written 
at fiirthest l^y -thepos/ of the succeed- 
i n g day. Da rbish ire v . Parker. 

6 E. R. 3 

The holders of a bill of cxclia/igc hav- 
ing presented it for jrayment to the 
acceptor without elfect, gave regular 
notice of the dishonour lo the drawers, 
who lived at a distance, but informed 
tliein at the .same time, that having 
reason to believe that a frierid of the 
acceptor’s would lake it up in a few 
days, they would, in order to save ex- 
pense, hold the hill till the latter end of 
the week, unless they heard from the 
Irawers to the contrary ; Held, that 
such notice gave the holders a remedy 
upon the bill against the drawers, 
though no further notice of non-pay- 
ment was given to them at the end of 
the week : but if the construction of 
the letter bound the plaintifis to give 
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such further notice at the end of the 
week, they were only answerable for 
the neglect in their implied character 
of agents for the drawers, which they 
had taken upon themselves, without 
disturbing their remedy upon Uie 
bill itself. Forster v. Jurdison. 

16 E. R. 103 

8 The defendant being unable to pay a 
bill when due, whicli he had accepted, 
obtained time, and indorsed to the 
plamtifF, as a security, a bill drawn by 
himself to his own order, which, when 
due, was dishonoured by the drawee, 
but the holder omitted to give the de- 
fendant notice : Held, that by this 

I laches the defendant was not only dis- 
charged as indorser of the one bill, 
but also as acceptor of the other. 
Bridges V. Berry. 3 Taunt. 130 

(d) JVhen waved. 

1 The objection arising from want of 
notice of non-acceptance of a bill of 
exchange from the holder to the 
drawer, is done aw ay l>y shewing that 

j the latter had no eflects in the hands of 
the drawee at the time. Rogers . 
Stephens 2T. K. 713 

2 ^inere, How far this rule holds, if tlie 
drawer shew from other circumstanc.es 
that in fact he sustained an injury for 
w ant of such notice. 2 T. R. 713 

3 But at any rate a subsequent promise 
by the drawer to pay the bill is a 
waver of the want of notice. 

2 T. R. 713 

4 And if, on demand made, he answer 
that the bill must be paid,*' it is 
equivalent to a promise to pay. 

Rogers v. Stephens. ^T. R. 713 

5 The want of due notice of the disho- 
nour of a hill is answered by shewing 
the holder's ignorance of the place of 
residence of the prior indorser whan 
he sues ; and whether he used due di- 
ligence to find out the place of resi- 
dence is a question of fact to be left 
to the jur 3 \ Batonan v. Joseph. 

12 E. R. 433 

And see Goodall v. Dolley. 

I T. R. 712, ant€, \5^ 

• 

VIII. tlARlLlTY OF DRAWER. 

1 .4. in England draws a bill of excliange 
on B. in a foreign country, which 
after having been negotiated through 



156 Drawer and Indorser. [BILLS OF EXCHANGE. VIIL IX. X.] Liabilities of. 


another foreign country, is presented 
to B. who refills to pay it, on account 
of the law of the country i;i which he 
resides having prohibited such pay- 
ment ; the drawer is liable for the 
.whole amount of the rechange between 
the different countries. Mellish v. 
Simeon. 2 H. B. 378 

2 If the holder, after protest for non- 

payment, and notice to the drawer, 
(or after protest only, if the drawer be 
not entitled to notice), forbear to sue 
the acceptor, the drawer is not the reby 
discharged. Seeds before protest, or 
if the holder take security from the ac- 
ceptor after protest. IValwyn v. St. 
Quintin. 1 B- & P. 652 

3 If the holder receive part-payment of 
the indorser, he may still recover the 
residue against the drawer, if not the 
whole. Walwyn v. St. 3mnti7i. 

1 B;& P. 652 

4 If the holder of sibill of exchange, of 
which payment has been refused, in- 
form the drawer of his intention to 
take security from the acceptor, and 
the drawer answer, that he may do as 
he likes, for that he (the drawer) is 
discharged for want of notice, and it 
appear that due notice ha^been given ; 
the holder may sue the drawer, not- 
withstanding that he has taken secu- 

' rity from the acceptor ; for the drawer 
under such circumstances must be 
considered as having absented to the 
security being taken. Clarke v. Dcr- 
lin. 3 B. & P. 363 

5 The draw'er of a bill is only bound to 
pay within reasonable time after re- 
ceiving notice of its being dishonour- 
ed: therefore, where he received notice 
the day after the bill became due, a ten- 
der on the following day was held to lx* 
in time. Walkers, Barnes. 1 Marsh. 36 

S. C. not S. P. 5 Taunt. 240 

6 The drawer of a bill of exchange, 

knowing that time had been given by 
the holder to the acceptor, but appre- 
hending that he was still liable upon 
the bill in default of the acceptor, 
three months after it wasBue, said that 
he knew he was liable, and if the acc^- 
tor did not pay it, 'he would : Held 
that he qvas bound by such promise. 
Stevens v. Lynch. 12 E. R. 38 

IX. INDORSER, TO WHAT EXTENT LIABLE. 

1 If the holder give time to the acceptor 
Bf a bill of exchange, or drawer of a I 


promissory note, after it has been dis» 
honoured, the indorser is discharged. 
Tindals. Brown. 1 T. R. 167 

(Affirmed in Cam. Scac. 2 T. R. 186) 

2 If the holder of a bill when due, af- 

ter taking part-payment from the ac- 
ceptor, agree to take a new accept- 
ance from him for the remainder, 
payable at a future date, and that in 
the mean time the holder shall keep 
the original bill in his hands as a secu- 
rity ; such agreement amounts to 
giving time and a new credit to the 
ticceptor, and discharges the indorser, 
who was no party to the agreement ; 
though the drawer might have had no 
effects in the hands of the acceptor. 
Gould V. Robson. 8 E. R. 576 

3 So if he take a new security from him 

for the amount, with the exception of 
a nominal sum only. Em^lish v. Dcr- 
ley. 2 B. & P. 61 

4 Ihe holder of a hill before it was due, 

having tendered it for acceptance, 
w hich was refused, kept it till due, 
when it was tendered for payment and 
refused, and then immediately returned 
it on the second indorser, who, not 
knowing of the laches, took up the 
bill; I'he Court lield that his igno- 
rance w’hcn he paid the bill, of the 
laches of the foi mer holder, did not 
entitle him to recover against the first 
indorser who set up such defence, 
Roscoiv V. Hardy, 12 E. P. 434 

5 A letter written by the indorser of a 
bill, who had been applied to lor pay- 
ment, after several days' laches, telling 
the plaintiff that he would not remit 
till he received the bill, and desiring 
the plaintiff^ if he considered the de- 
femiant as unsafe, to return the bill to 
Trevor ^ Co. (who were prior in- 
dorsers on the bill, and also bankers 
at the defendant's place of residence,) 
was held not to be such a waver of 
laches and promise to pay, but that 
the defendant, on discovering that in 
law he was discharged, might refuse 
payment. Borradaile v. Lowe. 

4 Taunt. 93 

X. ACTION. 

(a) When and by whom maintainable, 

1 Debt lies by the payee against the mo* 
ker of a promissory note expressed to 
be for value received. Bishops. Young, 

2 B. & R 78 

2 Sluare, Whether it would, if any of 
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these three circumstances were varied ? 
id. 2 B. & P. 84 

3 An action of debt will not lie on a 
promissory note payable by instal- 
ments, till the last day of payment be I 
passed. Rudder v. Price. 1 H. B. 547 i 

4 A. deposited a sum of money at the j 

banking-house of B. in Paris, for 
which B. gave him his note, " paya- 
ble in Paris, or at the choice of the 
bearer at the Union Bank in Dover, or 
at my usual residence in London, ac- 
cording to the course of exchange 
upon Paris;** after this notice was 
given, the direct course of exchange 
between London and Paris ceased al- 
together, having been, previous to its 
total cessation, extremely low ; the 
note was at a subsequent period pre- 
sented for acceptance and payment at 
the residence of B. in London, at 
which time there was a circuitous 
course of exchange upon Paris by 
way of Hamburgh : Held, that A. was 
entitled to recover upon the note ac- 
cording to such circuitous course of 
exchange upon Paris at the time when 
the note was presented. Pollard v. 
Ilerries. 3 B. & P. 335 

(See 2 H. B. 378.) 

5 A. having declared against B. on a 

promissory note made by C. to A., by 
him indorsed to B., and by him again 
indorsed to judgment was arrested 

after verdict, on the ground of circuity 
of action. Bishop v. Hayvjard. 

4 T. R. 470 

And see tit. new-trial. 

6 An action lies by the indorsee against 
the indorser upon a bill of exchange 
immediately on the non-acceptance by 
the drawee, though the time for which 
the bill was drawn be not elapsed. 
BalUngalls v. Gloster. 3 E. R. 481 
JVhen interest is recoverable. — See tit, 

INTEREST. 


(b) Pleadings. 

1 In an action on a promissory note by 
the indorsee against the maker, notice 
of the indorsement need not be aver- 
red. Reynolds v. Davies (in error). 

1 B. & P. 625 

2 It is not necessary in a declaration 

on a bill of exchange to aver that 
the maker delivered it ; it is sufficient 
to state that fee made it. Churchill v. 
Gardner. 7 T. R. 596 


3 An averment that the defendant wat 

indebted on a bill of exchange, and 
thal the plaintiff having lost the bill 
bad at his request given him a bond 
acknowledging payment, and con- 
ditioned to indemnify him against the 
bill, states a good consideration for a 
promise by the defendant to pay the 
contents of the bill. Williamson v« 
Clements. I Taunt. 523 

4 A bill of exchange payable to the 

order of A., is payable to A. without 
alleging any order made; and it is 
sufficient to declare that A. delivei'ed 
the bill to the defendant, which he 
accepted, and by reason of the pre- 
mises, and according to the custom of 
merchants became liable to pay the 
contents to A., without alleging a re- 
delivery of the bill by the defendant : 
for if a re-delivery, or something 
tantamount, to shew the assent of the 
drawee to charge himself, be necessary 
to an acceptance, the demurrer, by 
admitting the acceptance, impliedly 
admits the re-delivery, he. Smith v. 
McClure. 5 E. R. 476 

5 A. having signed his name to a blank 

paper duly stamped, and delivered it to 
B. for the purpose of drawing a bill 
of exchange in such manner as B. 
shall think fit, B. draws a bill payable 
to a fictitious payee or order, and in- 
dorses it over for a valuable considera- 
tion to C., who is ignorant of' the 
transaction between A,^ and B: C. 
may maintain an action against A. as 
the drawer of a bill payable to bearer, 
on a count to that effect. Collis v. Em- 
mett. 1 H. B. 313 

6 Or, C. may recover on a count stat- 
ing the special circumstances. 

1JH. B. 313 

7 The first count of a declaration stated 
that the defendant heretofore, to wit, 
on such a day, drew a bill of exchange 
bearing date the day and year afore- 
said, payable two months after date. 
The second count stated that after- 

' wards, to wit, on the day and year 
aforesaid, the defendant drew a certain 
other bill of exchange, payable two 
months after date ; without mention- 
ing any express date in ei^fier count. 
Held, that both counts were good. 
Hague v. French, 3 B. & P. 173 

8 In a count against the acceptor of a bill 
of exchange, stated to be accepted paya- 
ble atS. and Co.*s. it is sufficient to al- 
lege generally a request by the plaintiff 
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to the defendant to pay the bill, with- 
out alleginpr that it was presented for 
payment at the particular place. Fen- 
tm V. Goundry, 13’ E. R. 459 

9 But in C. P. if a declaration alleges a 
bill to be accepted payable at the bouse 
of certain persons at a particular place, 
it must also aver that the bill was 
presented for payment at that place, 
and not to those persons generally. 
Ambrose v. Hopwood. 2 Taunt. 61 

10 If a bill be accepted payable at a 

particular place, the plainlifF must 
aver performance of this, like other 
conditions precedent, by shewing a 
presentment to the acceptor at the 
place specified. And that, whether 
the action be against the drawer, or 
against the acceptor. Gammon v. 
^hmoU. 5 Taunt. 344 

5. a 1 Mai^h. 80 

11 The Court of C. P. will not allow a 
defendant to plead the general issue, 
and that a bill was given on a stock-job- 
bing transaction contrary to 7 G, 2. c, 
8, Shaw V. Everett, 1 B. & P. 222 \ 

12 A, made a promissory note payable 
to himself and B, and C, his partners ; 
it was by them indorsed to C, 
(one of the payees) and D. and E., 
also partners ; in assumpsit upon the 

. note by C, D., and JG. against B., be 
pleaded in bar that the promises were 
made by him jointly with C, one of 
the plaintifls ; and held good on spe- 
cial demurrer. Mainwaring v. iVeu;- 
man. 3B.& P.120 

13 It is a good plea to an action on a 

promissory note that the plaintifi’is an 
imcertificated bankrupt, and a replica- 
tion thereto that the causes of action 
accrued. after the bankruptcy is bad. 
Kitchen v. Barisch. 7 E. R. 53 

14 T o an action by the indorsees of a 
promi.ssory note against the drawer, 

• the defendant pleaded that he drew 
the note as surety only for the payee, 
and that the plaiiitifl' had released the 
payee from all claim in respect of the 
said note ; without alleging that the 
plaintiff had notice of the want of 
consideration between the defendant 
and payee: Held, that the release did 
not operate as an extinguishment of 
the consideration which the plaintiff 
had given to the payee for the note, so 
as to make it a note without consider- 
ation between himself and the defend- 
ant^ and therefore that the plea was 


bad on general demurrer. Carstah's 
V. Hollcston. 1 Marsh. 207 

And see limitation of actions, post, 

(c) Evidence, Facts necessary to be proved. 

N. B. For the incompetency of wit- 
nesses on bills and notes, as being inte- 
rested in the suit. — See tit. witness. 

1 Where a bill has been lost, or fraudu- 

lently or feloniously obtained from the 
defendant, the holder who sues mu>t 
prove that he came to the hill upoa 
good consideration. Paterson v, 
Hardacre, 4 Taunt. 114 

2 But the defendant will not be permu- 
ted to object to the want of such 
proof, unless he has given the plain- 
tiff reasonable previous notice, that 
the plaintiff may come to trial pre- 
pared to prove his consideration. 

id. ibid. 

3 Proof of the delivery and payment ol 

a check tu the plaintiff, is not suffi- 
cient evidence of a debt, in order to 
support a set-off unless it be shewn 
upon what consideratitm, and under 
wdial circumstances it was given. Au- 
beri V. Walsh. 4 Taunt. 293 

4 Payment of a bill of exchange cannot 
be enl'orced without producing the 
bill. Davis v. Dodd. 4 Taunt. 602 

5 Where there is a promise to pay a bill 
of exchange, uiile.'^s with in a fixed time, 
proof be pi oduced of its l>cing already 
paid, though the promise he broken (no 
proof being brouglit within the lime), 
and the plaintiff m an action on the ^ 
bill give evidence (under a count on 
insmtd computassent) of the special 
promise ; yet the defendant may also 
prove under that count, that the debt 
for which the bill was originally given 
was paid ; and thereby avoid the pro- 
ini.se by shewing that it was without 
consideration. Elmesv. Wills. 1 H.B.64 

6 A. draws a bill of exchange on B., 
payable to a fictitious payee or order, 
and indorsed in the name of such 
payee, which B. accepts. In an ac- 
tion by an innocent indorsee for a va- 
luable consideration against B., on the 
bill, in order to draw an inference, 
cither that B., at the time of his ac- 
ceptance, knew the name of the 
payee to be fictitious, or that B. had 
given an authority to A. to draw the 
bill on B., payable to fictitious per- 
sons, evidence is admissible of irregu- 
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Tar and suspicions transactions and cir- 
cumstances rclatinj^ to other bills 
drawn by A. on J5., payable to ficti- 
tious payees, and accepted by B . ; 
though none of those transactions or 
circumstances have any apparent re- 
lation to the bill in question ; and 
though none of them prove that B. 
accepted any of those other bills, with 
a knowledge that the payees men- 
tioned in them were fictitious. Gib- 
son V. Hunter y in Dorn. Proc. 

2 H. B. 288 

7 In an action on a bill given for the 
price of goods sold under a warranty, 
the breach of the warranty is an an- 
swer to the }>laintifl’*s demand on the 
bill if the defendant has tendered back 
the goods, although the plaintiff did 
not accept them. Leivis v. Cnsgrave. 

2 Taunt. 2 

8 Where a foreign bill of exchange 

payable 40 days after sight is refused 
acceptance, and an action is brought 
in order to cliarge the drawer, proof 
of the noting of the bill for non-ac- 
ceptance is not sufficient, without 
proving that it was also protested for 
non-acceptance, though there be a 
subsequent protest for non-[)Hyinent. 
liogevs V. Stephens. 2 T. K. 713 

0 A protest for non-acceptance of a fo- 
reign bill of exchange is not necessary 
to be proved in an action by the in- 
dorsee against the drawer, if it appear 
that the drawer had no effects, in the 
hands of the drawee, at the time; and 
it do not appear that there was any 
fluctuating balain:e of assets between 
them unascertained at the lime which 
might then have afforded probable 
ground of belief to the drawer that 
his bill would be honoured. Leggew 
Thorpe. 1 3 E. U. 1 7 1 

10 Want of notice to a bankrupt draw- 

er, of the dishonour of a bill, may 
be supplied by evidence of his ac- 
knowledgment to the holder, when 
asked if the bill would be paid, 
that it would not; though such ac- 
knowledgment were made afier the 
act of bankruptcy committed. Brett 
V. Levett. 13 E. R. 213 

11 Ar. indorsee, three months after a 
bill became due, demanded payment 
of the indorser, who first promised to 
pay it if he would call again with the 
account, and in a day or two being 
called upon again for payment, said. 


that he had not had regular notice, 
but as the debt was justly due he would 
pay it : Held, that the first conversa- 
tion being an absolute promise to pay 
the bill, was, primd facie, an admission 
that the bill had been pixsented in due 
time, and dishonoured, and that due 
notice had been given of it to the in- 
dorsee, and superseded the necessity 
of any further proof. Lundie v. J?o- 
hertson. 7 E. R. 331 

j 13 The indorsee of a promissory note 
may recover upon it against the payee 
and indorser, on evidence of a pro- 
mise to pay it, made some time after 
the dishonour of the note, by him 
to a subsequent indorsee, who then 
held it; without direct proof by the 
plaintiff that due notice of the disho- 
nour was given to such payee and in- 
dorser. Potters. Ray worth. 13E.R.417 

13 In an action against the acceptor of a 
bill of exchange, it is necessary to 
prove tlie hand-writing of the first in- 
dorser, notwithstanding such indorse- 
ment was on the bill at the time it was 
accepted. Stniih v. Chester. 1 T. R. 654 

\4i A. draws a promissory note payable 
to B. or order, which B: indorses, 
having given no value for it, and know- 
ing that A. is insolvent; in an action 
by the indorsee against B., it is not 
necessary to prove that the note was 
presented for payment to A. immedi- 
ately wlien it became due, or that no- 
tice was given to B. of A.*s refusal to 
pay it. De Berdtw Atkinson. 3 H.B.356 

15 A bill being presented by the indor- 
see to the drawee for acceptance, the 
latter on accepting it said, that he ex- 
pected a remittance from the drawer 
in a few days, and that as he«had a 
bill of the drawer in his hands which 
would be paid, he would take all risks : 
Held, that this conversation, together 
with the bill accepted by the drawee, 
did not amount to sufficient evidence 
to entitle the indorsee to recover against 
the drawee the amount of the bill ac- 
cepted on a count for money had and 
received. Whitwell v. Bennett. 

3 B. & P. 559 

10 A. makes a promissory note payable 
to B., or order, with a memorandum 
upon it that it will be paid at the 
house of C., who is A.*s banker ; in 
the course of business the note is in- 
dorsed to C. In an action by C 



160 


{BILLS Of EXCHANGE. X.— BILLS OF LADING.] 


against the jndorser^ it is not neces- 
sary to prove ail actual demand on J, 
Saundcrson v. Judge. 2 H. B. 509 
17 A. in Jamaica, diniwsn bill on B. in 
London, on a Jamaica stamp, leaving 
the payee's name in blank. C. gets 
possession of the bilL and inserts his 
own name as payee, without any other 
authority than a letter from B. pro- 
mising to accept it ; but having the 
address tom off and containing no- 
thing to shew to whom it was ad- 


dressed : Held, that this was not evi** 
dence to shew that C, was the payee 
of the bill. CnUchley v. Mann, 

1 Marsh. 29 
Vor judgment by default, and refers 
enCe to the master to ascertain the sum 
due on hills and notes, see tit, in 'iuiky, 

WRIT OF. 

When the Court will stay proceedings 
on payynait of costs, see Synith v. Wood’- 
cock, 4 T. R. G91 

Post, tit, PRACTICE. 


BILLS OF LADING. 


N. B. How far the negotiation of a hill 
of lading may tend to difeat the right 
<f stopping in transitu. See tit. Stop- 
page IN TRANSITU, pOSt, 

1 A bill of lading is the written evidence 

of a contract for the carriage and de- 
livery of goods sent by sea for a cer- 
tain freight. Mason v. Lickbarrow 
{in error). 1 H. B. 359 

2 Bills of lading are transferrable and ne- 
gotiable by the custom of merchants. 
Lickbarrow v. Mason, 5 R. 6^3 

3 The indorsement and delivery of a bill 

of lading is primd facie an immediate 
transfer of the legal interest in the 
cargo. I T. R 215. 216 

And Hibhert v. Carter. 1 T. R. 745 

4 Bills of lading are negotiated and 
transferred by the shipper's indorse- 
ment; and when such bills of lading 
are transmitted from abroad, it is usual 
for merchants to accept bills in conse- 
quence of them before the arrival of 
the goods. Haille v. Smith. 1 B. & P. 564 

5 A bjU of lading is not a necessary in- 
strument of the transfer of property 
in goods consigned to the owner. 
Meyer v. Sharpe. 

5 Taunt. 80 

6 A bill of lading may operate as a con- 
tract between the master and con- 
signee for payment of demurrage as 
well as of freight Leer v. Yates. 

3Taunt3S7 

7 There is no distinction between a bill 
of lading indorsed in blank, and an in- 
dorsement to a particular person. 
Liekbairow v. Mason. 2 T. R. 63 

8 Where several bills of lading of dif- 
ferent imports have been signed, no re- 

fwfpoe is fe be had to the time when 


they were signed, by the captain ; but 
the person who first gets legal jiosses- 
session of one of them, by delivery 
from the owner or shipper, has a riglit 
to the consignment. Caldwell v. Ball, 
IT. R.205 

9 And where such bills of lading, though 
different upon the face of them, are 
constructively the same, and the cap- 
tain has acted bond fide, a delivery ac- 
cording to such legal title will dis- 
charge him from them all. 

1 T. R. 205 

10 An assignment of goods at sea as a col- 
lateral security for a debt, and a subse- 
quent indorsement of a billofladiiig.arc 
good as against the assignees of the as- 
signor, wlio committed an act of bank- 
ruptcy lieiw^een the assignment of the 
goods and the indorsement of the bill 
of lading. Lempriere v. Pasley, 

2 T, R. 485 

11 A, consigns goods to B. abroad and 
orders a cargo in return, for which he 
sends his own ship. The return cargo 
is delivered to A,*s captain, B, stating 
it to be on A.'s account, as A.^s oivn 
goods, and to be delivered to A, The 
return cargo consisting of more goods 
than the proceeds of those consigned 
to B., B. draws bills on for the 
difference, which he sends to his 
agents with a bill of lading drawn in 
blank, and desiring the agent, in 
case of A,*s refusal to accept the bills, 
to indorse the bill of lading to C, A. 
refuses to accept the bills, and the bill 
of lading is accordingly indorsed to C. 
The ship arrives, and C, demands the 
cargo, as indorsee of the bill of lading ; 
captain, however, refuses, and delivers 
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them to A,, who deposits them with 
D, as his warehouseman : D. then re- 
ceives notice from B, to hold the goods 
for B. as his property, in consequence 
of which, D, refuses to re-deliver them 
to A, In an action of trover !>y 
A, against D . : Held, 1st, that D, was 
not estopped, by having received the 
goods as warehouseman of A. from I 
setting up the claim of a third person 
as a defence, supposing that claim to 
be a good one : 2dly, that A., having 
rested his claim on the ^supposition 
that the property had vested in him, 
could not, if he failed in that defence, 
set up his lien on the goods for freight: 
but, 3dly, that though the goods 
might have been delivered to the cap- 
tain, on condition of A/& accepting the 
bills, yet that, as no such condition* 
was im^)osed at the time of the delivery, 
that delivery was complete, and vested 
the property absolutely in A. Ogle v. 
Atkinson, 1 Marsh. 323 

And sec tit. Stamps. 

12 A freighter of a ship to Spain and 
Portugal, or either, as the master should 
be directed by the freighter or his agents, 


having first ordered the master to pro- 
ceed to Lisbon, in consequence of 
which the master h-ad taken in goods, 
and signed^ bills of lading to that port, 
cannot afterwards countermand that 
order, and order him to proceed to 
Gibraltar, without first recalling the 
bills of lading, or at least tendering 
sufficient indemnity to the master 
against the consequence of his liability 
thereon. Davidson v. Gwynne, 

12 E. R. 381 

13 The usual clause in a bill of lading, 
engaging the master of the ship to de- 
liver the goods to the consignee or his 
assigns, he or they paying freight for 
the said goods, is introduced for the 
benefit of the master only, and not for 
the benefit of the consignee ; and 
therefore the master is not bound to 
the consignor to withhold the delivery 
of the goods unless the consignee or 
his assigns jiay the freight. Nor doei 
it vary the case that the consignor was 
also the charterer of the ship. Shep* 
hard v. De Bernales. 13 £. R. 665 

N. B. For cases relative to freight, see tit. 

FREIGHT, post. 


BILLS OF SALE. 


N. B. For the requisites of a hill of sale 
in transferring property in ships, see tit. 
Ships AND Shipping, 

1 It is a general rule in the transfer on 

chattels, that the possession must ac- 
Company and foUoiv the deed. Fid- 
wards v. Harhen, 2 T. R. 587 

2 Therefore, where the conveyance is 
absolute, the possession must be deli- 
vered immediately ; where it is con- 
ditional, it will not be rendered void 
by the vendor's continuing in posses- 
sion till the condition be performed. 

2 T. R. 587 

3 An absolute conveyance of personalty, 

without possession, is, in point of law, 
fraudulent ; and not merely evidence 
of fraud. 2 T. R. 587 

4 The goods of A, being taken in execu- 
tion, and put up U\sale, B. became the 
purchaser, and took a bill of sale of the 
sheriff, but permitted A. to continue 
in possession ; A. then executed 
another bill of sale of the same goods 
to C. a creditor; under which the 
latter look possession ; whereupon A. 
brought an action against C. for the 


produce : Held, that the first bill of 
sale was valid, and that B. was there- 
fore entitled to recover. Kidd v. Raw- 
linson. 2‘B. &P. 59 

5 A creditor having taken in execution 
the goods of a defendant who had 
confessed judgment, and having her- 
self bought them by public auction, 
and taken a bill of sale for a valuable 
considerdtion from the sheriff, and let 
the goofls to the former owner for a 
rent, which was actually paid, hao a 

. , title w hich cannot be impugned as 
fraudulent by other creditors having 
executions against the same defendant. 
Watkins v. Birch, 4 Taunt. 823 

6 A bill of sale of good^ made for a va- 
luable consideration, unaccompanied 
with the possession, is valid as against 
the vendor : And as against a credi- 
tor, with whose knowledge and assent 
it was given. Steel v. Brown Jr Parry, 

1 Taunt. 381 

7 A bill of sale d6es not amount to an 
act of bankruptcy. Manton v. Moore, 

7T.R.67. ante, page 116 
jM 
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Surety and Lidemnliy. 


BOND. 


1. LIABILITV OF OBLIGOR. 

{«) On joint and several Bonds. 
— Bonds of Surety ajid hi- 
dernnity. 

II. CONSIDERATION. 

III. CONDITION, now CONSTRUED. 

IV. PLEADING. 

(a) On Bonds conditioned for 
Payment. 

.. ■ — — Performance of 

Covenants. 

V. BREACHES, WHEN AND HOW ASSIGNED. 

VI. DAMAGES, HOW ASSESSED. 

V^II. SATISFACTION, WHERE PRESUMEr>. 

I. LIABILITY OF OBLIGOR. 

(a) On joint ayid several Bonds, and Cm- 
tribuiion thereon. 

1 If the obligee in a joint anti several 
, bond make one of two obligors his ex- 
ecutor, with Olliers, the action on the 
bond is discharged as to both obligors. 
Cheethamy, [Yard. I B. & P.' 630 

2 But where A. as surety, and B. as 

principal, are jointly and severally 
bound to C., B. becomes insolvent, and 
C. the obligee, receives a dividend 
from his efiects, and covenants not to 
sue A., and that if he do, the deed of 
covenant may be pleaded in bar, C. 
may nevertheless sue yi., for this is 
only a release to B. by construction. 
Dean v. Neuhall. 8 T. R. 168 

3 Bail who are indemnified, being sued 

upon the bail-bond, file a bill in 
equity for an injunction, suggesting 
want* of consideration for the original 
debt; and an injunction is granted 
pro tempore on condition of paying 
the debt into Court, which is done ac- 
cordingly ; and afterwards the money 
is paid over : Held, that the bail were 
damnified by payment of money into 
Court, after notice to the debtor, and 
no fund provided by him. For one 
who agrees to indemnify and save 
others harmless against a certain en- 
gagement, is bound to secure them 
from incurring any expense, as it runs 
on at the time, which falls upon them 
by virtue of that engagement. Sparkes 
V. Martindale. 8 E, R, 593 

And* see Bail ante. 


4 yi. executed a bond as the joint and 
several bond ©f himself and B., and 
signed it “ A, and B./* haviru' no au- 
thority from B. so to do : Held that 
the bond was good, as the several homl 
of A. Elliot V. Davis. 2 B. iic P. 338 

5 It seems that one of several co-suit ties 
in a bond may recover against any 
one of the others his aliquot propor- 
tion of the money paid by him under 
the bond ; regard l)cing liad to the l unn- 
l>cr of sureties. Coiucll v. Edivards. 

2 B. P. 268 

6 Even ihougli the insolvency of the 

principal and of llic other siirclies be 
not proved. ib. 

7 If Jl., B., and C. become hound as 
sureties for D. in three separate bonds, 
and any one of them be compelled to 
pay the whole debt of the principal, 
the two oihers are compellable to con- 
tribute in jiropoi'tion to the penaltic.s 
of their rc.spective bonds. Dccriiv^ v. 
Winchdsca [Earl of) in Cam. Scac. 

2 B.&c P. 270 

[b) Bonds of Surely and Indemnity. 

1 A bond witli a condition that a clerk 

shall faithfully serve and account for 
all money, &c. lo tin; obligee and his 
executors, docs not nnike tlit obligor 
liable for money riTT'ivedby the clerk 
in the service of the executors of the 
obbgee, who continue the business and 
relai'i the clerk in the same employ- 
ment, with the addition of other bu- 
siness, and an increase of salary. Bar- 
ker v. Parker. I 4'. R. 287 

2 But a bond for the fidelity of a clerk, 
who was taken into the service of the 
obligees as a clerk in their shop and 
count ini'-housc, is not discharged by 
the obligees taking another partner 
into their house ; and the obligees 
may recover money received by the 
derk after such change of partners. 
Barclay v. Lucas. I T. R. 291, //. 

Such a bond is only as a security to the 
house of the obligees. I R. 287 

3 Under a bond of indemnity given by 
A. that B. who was appointed the ge- 
neral agent of C. the receiver of his 
rents, and the manager of his es- 
tates, should pay over to C. all rents 
which he should receive, as also the in- 
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crease and improvements thereof upon 
any new contracts or renewals cf 
leases ; A. is ynswerable for all fries re- 
ceive* i by Ti., oil renewing’ the leases, 
which were not: paid over by him. 
Irish Society v. Needham. 1 T. R. 482 
1 Where a bond by A., reciting that B. 
intended to open ri banking account 
with C , D., and K, as his bankers, 
was conditioned for payment to them 
of all sums from time to time advanced 
to Ji. at the banking-house of C., D., 
and R. : Held, that on CVs death such 
obligation ceased, and did not cover 
future advances made after another 
jiartner was taken in ; and that B., 
who was indebteul to the house at CVs 
death, having afterwards paid oH' the 
balance, which was applied at the time 
to the old <lebt incurred in C'-’s liletime, 
A. was wholly discharged from his 
obligation. Strange v. Lee. 3E. H.484: 
i A bond was given to A., B., C, &c. 
payable to them and their successors, 
as the governors of the society of mu- 
sicians, conditioned to secure J. ii.^s 
faithfully aceomiting with them and 
their suceessors, governors, ike. as 
their collector ; afterwards the society 
was incorporated hy letters patent, at I 
which time J. II. had duly accounted 
for all monies eolleeted hy him ; hut 
after the incorporation he received 
money for which he did not account : 
Held, that the obligor of the bond was 
not liable for such default. Dance v. 
airdler. 1 N. R, 31 

A bond given to Trustees to secure the 
faithful services of a (!lerk to the Globe 
Insurance Company who were no cor- 
poration, may lie pul in suit by the 
trustees I'or a breach of faithful ser- 
vict‘ committed hy the clerk at any 
time during his continuance in the 
service of the actual existing body of 
persons carrying on the same business 
under the same name, notwithstanding 
any intermediate change of the origi- 
nal holders of the shares by death or 
transfer : the intention of the parties 
to the instrument, being apparent to 
contract for such service to be perform- 
ed to the oomjiaiiy as a fluctuating 
body; and the intervention of the 
trusiecs removing all legal and techni- 
cal diff.culties to such a contract made 
with, or suit instituted bj^the company 
themselves as a natural body. Met- 
calf Bart. V. Bruin. 12 E. R. 400 
And sec Condition, post, page 164. 


IL CONSIDERATION. 

1 Where a woman, on her marriage with 
a copyholder of a manor, where the 
widows of husbands dying seised arc 
entitled to their free-bench, gave a 
bond that the son of her intended hus- 
band by a former wife should have 
possession of part of the copyhold 
estate after the death of the husband 
on condition of his repairing the part 
of the house reserved for her, &c. : 
this was held to he a good cons-^der- 
ation. Rex v. Inhabitants of Lopen. 

2 T. R. 580 

2 A bond given by an incumbent to the 
patron, on presentation, to reside on 
the living, or to resign if he did not 
return to it, after notice, and also not 
to commit waste, &:c. on the parsonage 
house, is good. Bagshaw v. Bossley. 

4 T. R. 78 

3 In such case, a license to the incum- 

bent to absent liiinself from the living 
may be revoked, 4 T. R. 78 

4 A hhnd given hy a schoolmaster of an 
ancient public school, who had a free- 
hold in his office, to resign at the re- 
f]uest of his ]>atron, is good at law ; 
hut equity will restrain any improper 
use of it hy the patron. Legh v. Lewy^ 

1 E. R. 891 . 

5 On error brought in this case in the 

Excliecjut r (diamber, that Court 
thoiiglit it did not appear upon the 
pleadings that it was a freehold office, 
and therefore affirmed the judgUient 
without giving any opinion upon the 
principal j'loint. Lewis v. Legh {in 
error). 3 B. & R 231 

6 In consideration that A. would take B. 

as an assistant in his business as a sur- 
geon, for so long time as it* should 
please A., B. agreed not to practise on 
ins own account for 14 years within 
ten miles of the place where A, lived, , 
and gave a bond for this purpose : 
this bond was held good in law. JDa- 
vis v. Mason. 5 T. R. 118 

7 A bond given by a servant of the Afri^ 
can Company, conditioned to take pos- 
.se.ssion of the eflects of persons dying 
intestate in one of their settlements on 
the coast of Africa, and sell the same, 
ami remit the produce to the Company 
in Europe, to be hy them delivered to 
the lawful administrator, is a legal 
bond. African Company v. Torrane. 

6 T.R. 588 
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8 A bond given to an individual, condi- 

tioned to be void if the obligor (on the 
oMjoee’s agreeing not to prosecute 
him), should remove gertain public 
nuisances and not erect any others of 
the same kind, is good in law. Fal~ 
lowes V. Taylor. 7 T. R. 475 

9 A bond taken by commissioners ap- 
]H)inted under an Inclosure Act, to in- 
demnify themselves against the ex- 
penses of H suit brought to try the 
right to an allotment made by them, 
and in which they are, according to 
the directions of the Act, made defend- 
ai.ts, is not void ; though there be a 
fund provided out of vvhiv h such ex- 
penses may in some cases be satisfied ; 
at least if the commissioners doubt 
whether the ease in question be one of 
those cases. lies v. Boxall. 

2B.&P.89 

10 A post-obit bond is a security of a 
doubtful nature. Lushingtonx Waller. 

IH. B. 95 

III. CONDITION, HOW CONSTRUED. 

1 A bond w'as conditioned that tlie obli- 
gor should indemnify the obligee 
from all sums the latter should pay or 
be liable to pay on the obligor’s ac- 
count : and, before the execution of 
the bond, a memorandum was thereon 
indorsed that the obligee '' hath given 
an undertaking not to sue upon the 
bond till after the obligor’s death:” 
Held, that this memorandum was to 
be taken as part of the condition ; and 
made the bond in efTect payable only 
by the representatives of the obligor 
after his death. Burgh v. Preston. 

8 T. R. 483 

2 If the condition of a bond be to render 
a person in execution who has once 

discharged, the latter condition 
is void. Condition to do one of two 
things, one becomes impossible, no 
reason for not performing the other. 
Da Costa v. Davis. 1 B. & P. 242 

3 A bond conditioned for the payment 
of a sum of money to such person as 
A. B. shall by will appoint, is not for- 
feited by non-payment to the, residuaiy 
legatee of A. jB., no specific appoint- 
ment having been made in tho will of 
A. B. Buckland v. Barton. 

2 H. B. 136 

4 A bond, dated on a day certain, in a 
penal sum, conditioned for payment of 
a less sum generally, without naming 
any day of payment, is payable on the 


day of the date; and on an action 
brought upon it, the Court will refer it 
to the Master to compute principal, 
interest, and costs thereon, and on 
payment of the same stay the pro- 
ceedings, under stat. 4 AnnCyC. 16. 13. 
Farauhar, Burt. v. 71/orm. 

7T,R.P>4 

Interest is due on such a bond, though 
not expressly reserved. 7 T.R. 124 

5 In a bond conditioned " for the pay- 

ment of one hundred pounds by in- 
stalments, till the full sum of one 
Patinds be paid ; the word hundred 
having been omitted in the second 
place where it occurred in the condi- 
tion : Held, that the insertion of it by 
a stranger was an immaterial altera- 
tion, and did not avoid the instrument. 
Waugh V. Bussell. 1 Marsh. 311 

And see post, tit. Variance. 

6 A bond conditioned to pay costs on 

29th Noronber, in Cumberland, when 
taxed by the Master of K. B. is for- 
feited by non-payment, though in fact 
the costs were only taxed on the 25th 
of November, of which the defendant 
had no notice on or before the 29th, 
for the defendant might have had 
them taxed before, and thus have 
known their amount in time. Bigland 
\. Skelton. 12 E. R. 436 

7 A bond, conditioned to repay to five 

persons all siiiiis advanced by them or 
any of them, in iheir capacity of 
bankers, will not extend to sums ad- 
vanced after tlie decease of one of the 
five by the four survivors; the four 
then acting as bankers. Weston v. 
Barton. 4 Taunt. 673 

8 A bund for the collection and payment 
over of public duties may be put in 
force against one of the sureties, 
though he were not apprised of the 
default of the principal collector in 
not paying over the duties collected 
by him, nor called upon for an indem- 
nity by the commissioners, till after 
the dismissal from oftice of such col- 
lector. Nares v. Rowles. 

14 E. R. 510 

9 The laches of obligees in a bond (con- 
ditioned for the principal obligor to 
account for and pay over from time 
to time all such tolls as he should col- 
lect for the obligees) in not properly 
examining his accounts for eight or 
nine years, and not calling upon the 
principal for payment, so soon as they 
might have done, for sums in arrear or 
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unaccounted for, is not an estoppel at 
law in an action ajjainst the sureties. 
The Trent Navigation Company v. 
Harley. 10 E. R. 34 

10 The condition of a bond, reciting 

that the defendant had agreed to col- 
lect their revenues from “ time to tiine 
for twelve months and afterwards 
sti pillar ir)g that, “ at all tunes thtre^ 
after during the continuance of such his 
employment ; and for so long as he 
should continue to be employed^ he 
would justly account and obey orders, 
&c. confnies the oliligation to the pe- 
riod of 12 months mentioned m the re- 
cital. Liverpool Water Works Com- 
pany V. Atkinson, 6 E. R. 507 

The Same v. Harp ley, ibid. 

11 A , B.y and C. entered into a bond 
as sureties for />. and E., the condition 
of which bond recited that D. was 
on sucii a day appomied collector of 
the chmxih rate of the parish of 
S. S. hy virtue of which office he 
was empowered to collect and receive 
all such monies as were rated ami as 
sessed on the inhaliitants by virtue of 
the said rate, aud for which he was 
accoijiitahle to the wardens of the 
grand account, and bound the sure- 
ties for 2>.^s duly accounting I'or all 
monies collected or received by liim 
on account of the above rate, as also 
on all and every other rate or rates 
thereafter to be majieand collected by 
him the sail I D. : Held, that the 
.suretie.s were only answerable for D. 
in that single appointment, and not 
on his appointment in the ensuing 
year. 77/e Wardens of St. Saviow'^s, 
Southwark, v. Boslock. 2 N. R. 175 

12 A bond with a condition, reciting 
that the principal obligor, with his 
sureties, became bound as collector of 
certain duties assessed under the stat.* 
43 G. 3. c. 122, to the commissioners 
acting for the district under that sta- 
tute, for the due collection and pay- 
ment of those duties to the receiver- 
general, coulil not, it seems, be en- 
forced if the statute referred to, did 
not authorize the* collection of those 
duties, though in fact the collector 
had received sums from the subjects 
as and for such duties. But that sta- 
tute authorizing the duties to be as- 
sessed and collected under the regu- 
lations of any Act to be passed in the 
same session of parliament for conso- 
lidating certain cf the provisions con- 


tained in any Act or Acts relating to the 
duties under the management of the 
commissionsn's for the a fairs of taxes, 
Sfc.** was held to speak the language 
of the h'gislature as from the com- 
mencement of, and with reference to, 
the whole ses.sion, and to relate to a 
prior Act, with the title referred to, 
passed in the same ses.Mons (c. 99), 
and indorsed accordingly with i prior 
date, by virtue of the slat. 33 G Z. 
c. 13. Nares v. Rowles 14 E. R. 510 

13 A bond made hy defendantN testator 

as surety for E., with a condition re- 
citing, that E. had been and still was 
collector of the land-tax, and all other 
taxes and duties imposed by several 
Acts of Parliament on the iniiabi- 
tants of the parish of C., by means 
whereof lie received from the inhabi- 
tanis divers sums of money, and con- 
ditioned for the due payment by E. 
from time to time, and at all times 
thereafter, to the receiver general of 
taxes, &c. all and every sum which 
he (£.) should from time to time 
collect and receive from the inhabi- 
tants of the parish ; for, or on ac- 
count of any tax or taxes then imposed, 
or which should or might thereafter 
be imposed on them by any Act of 
Parliament, was held to be confined 
to the current year fur which E. was 
at the date of the bond collector, al- 
though it did not appear on the con- 
dition that he was only appointed for 
a year, it being shewn by the del jpd- 
aiit's plea that the said office of col- 
lector was an annual office, and hHd 
as s uch by E, at the date of the bond, 
although by the replication it appeared 
that E, held the office nut only for 
that year, but from thence to die time 
of exhibiting plaintift’*s bill. Husscll 
V. Long. Z M. & S. 363 

14 A bond given to parish oiheers, re- 

citing that B. had taken a house in the 
parish for a term of seven years, and 
conditioned to indemnify the parish 
against any charges winch they might 
sustain on account of B. and his faitiily 
becoming inhabitants of and belong- 
ing to the parish, is not discharged by 
B.’s purchasing an estate of ^he value 
of 30/. in the parish, and residing on 
it upwards of 40 days, after the expi- 
ration of the 7 years^ lease. Edwaras 
V. Bobbit. 1 M. &S IZO 

15 A bond entered into by A» and B. to 
the plaintiils to enable /!• to carry on 



16G Condition — how construed. [BOND. 

his trade, conditioned for the pay- 
ment of all such sums not exceed inp: 
3000/. which should td any time 
thereafter be advanced by plaintiffs to 
A., is not a continuing ouarantce to 
the extent of 3000/. for advances 
made at any time, but only a c^uaran- 
tee for advances once made to the ex- 
tent of 3000/. Payments made Gene- 
rally to the plaintiffs on the account 
of A. may be applied by them in li- 
quidation of a balance existing aGainst 
A. before the execution of the bond, 
and B. cannot insist upon their beinG 
applied in exoneration of his liability 
on the bond, although at the time of 
his enterinG into it, plaintiffs did not 
jyive him notice that any balance was 
then existiiiG aGainst A. Khhj/ v. 
the Duke of Mariborou(ih. 

2M.&S. 18 

16 The extent of the condition of an in- 

demnity-bond may be restrained by 
the recitals, though the words of the 
condition import a larger liability than 
the recitals contemplate. Pearsall v. 
Summerset, 4 Taunt. 593 

17 The obligee of a bond given by prin- 
cipal and surely conditioned for the 
payment of money by instalments, who 
has proved under a commission of‘ 
bankruptcy against the principal the 
whole debt, and received a dividend 
thereon of two shillings and seven 
pence in the pound, may recover 
against the surety an instalineut cIik , 
making a deduction of two shillings 
and seven penceori the amount of sucii 
instalment, and the surely is not en- 
titled to have the whole dividend ap- 
plied in discharge of that instalment, 
but only rateably in part payment of 
each* instalment as it becomes due. 
Martin v. Brecknell, 2 M. ScS. 39 

IV. PLEADING. 

(a) On Bonds, conditioned for Payment 

1 To debt on bond conditioned for 
the payment of a certain .sum at a 
certain day, defendant pleaded that 
by articles of agreement between 
the plaintiff, her sister, and the 
defendant, the interest of the money 
was U be paid to one of the sisters 
upon an event which had happened; 
but as the plea did not allege the pay- 
ment of the interest accordingly, it was 
holden bad. Baldee v. Elers. 

^ 5 T. R. 250 

To debt on bond conditioned for the 
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payment of a sum of money, which 
the condition stated to have been taken 
up, borrowed, and received by the de- 
fendants of the plaintiffs at respondent 
dentin interest, saenred by a cargo of 
goods shipped from Calcutta to Ostend, 
it is competent to the defendant to 
plead that the bond was given to se- 
cure the price of goods sold by the 
plaint ifli. to the defendants in the East 
Indies, and illegally prepared l>y tlu' 
plaintiffs for shipment from thence to 
beyond the Cape of Good J fope, wit h- 
out the license of the East India 
Comjiany ; without proceeding t(» 
state formally, that the condition W'as 
colourable, to conceal the illegality of' 
the transaction, and to negative that 
the bond was given for money taken 
up, borroived, and rcctived, I'or 

the statement in the plea is rather ex- 
planatory of, than absolutely incon- 
sistent with, the transaction stated in 
the condition of the bond : but if it 
were inconsistent with it, the plea 
would still be Good in this form. iV/i - 
ton\, Popham. 9 E. R. 408 

And sec Downing [Lady) v. Chapman. 

id. 414, ?/. 

3 A, gave B. a bond to secure an an- 
nuity, and before any payment be- 
came due A. lent B. a >1110 of nu)n(’y ; 
on which it was agreed that B. should 
retain the payments of the annuity as 
they became due till that sum was 
discharged : then B. became a bank- 
rupt; and the agreement to retain 
was held a gocKl plea to an action on 
the bond by if.’s assignees for the 
])ayinenU aoeruing after the bank- 
ruptcy, being equivalent to a plea of 
solvit ad diem. Sturdy v, Arnand. 

3T. R.599 

4 Jf the obligor of a bond, after notice 
of its being assigned, take a release 
from the obligee, and plead it to an 
action brought by the assignee in the 
name of the obligee, the Court of C. P. 
will set the plea aside, nor will they, 
under these circumstances, allow the 
obligor to plead payment of the bond. 
Legh V. Legh. . I B. & P. 447 

5 Non damnijkatus cannot be pleaded to 
deVjt on bond conditioned for the pay- 
ment of a sum of money at a certain 
day, though it appear by the condi- 
tion that the bond was given by way 
of indemnity, holmes v. Rhodes, 

1 B. & P. 638 

6 An officer cannot commute for money 
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tlie services of an impressed man, nor 
Jet him go for money: and a bond 
given to secure the man’s return on 
non-payment of such money is void, 
and may he avoided by plea disclos- 
ing the true transaction, and shewing 
that the man was illegally impressed. 
Pole V. Harrohiii. 9 E. R. 417, w. 

7 To d( lit on bond the defendant jdead- 
ed tliat the bond was given to secure 
paynu nt <»f the price ot‘ goods agreed 
to be sold and delivta-ed in London by 
the ]>j^lainlifiTo tlic delendant, to be by 
tlx.^ lAtf r shipped to (htend^ and from 
thence re-shipped for the East Indies, 
and there trafficked wdthclandestiiK ly ; 
Held a suflicient bar to the action ; the 
case being within stat. 7 G. 1. c. 21. 
which avoids all contracts for supply- 
ing cargoes to foreign sbijis in sueli a 
trade. JJgJiffoot Tenant. 

1 R. & P. 3.51 j 

8 To debt on bond dated 2()tb Jidy, 
conditioned lor repayment of the prin- 
ci|)al snin, with interest at 5/. per 
vent, froin 24th dune ]'rcceding, de- 
fendant pleaded that tiiere was a cor- 
rupt agreement hol\v(!eii plaintiff and 
defendant tliat llu' foriner sh.ould lend 
tin* j;i*incipri! sum on 20th July, to be 
repaid v\ itjj interest from 24th June 
ju'cceding, which exceeds legal inter- 
est, and that the bond was given in 
])ui*suance thereof; the jdainliff. in his 
replication, traversed thfi corru})! 
agri'ement, and defendant demurred ; 
judgment was given lor the plaintifl* 
because the detnurrer admitted the 
non-existence of any corrupt agree- 
ment. liyiunvood v. Barrlt. G T. K. 4(i0 

9 Debt on bond eondit ioned for payment 
of an aiiniiity of I Td/. quarterly, dur- 
ing the life of G. ; pleas, payment of 
the annuity at the days, and |>ayment 
of the arrears after the days in the 
(Condition. Replication, that the de- 
fendant did not })ay the annuity or 
the arrears in manner and form as 
defendant alleged, but on the contrary, 
plaintilf suggesleiJ that during the life 
of <V. 87/. 10^. for two quarterly pay- 
ments beeaine (Jne and w^as still in ar- 
vear, and concluded to the country. 
On demurrer the Court seemed to 
think the replication bad, and gave the 
defendant leave to amend on payment 
of costs. De la Kiie v. Stewart. 

2 N. R. 362 

10 If defendant plead to debt on bond 
that plaintifl’ won money of him at 
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cards, and that the bond was givenj 
for .securing payment of it; to which 
the plaintifl’ replies that it was given to 
secure tlie payment of money justly 
due, and not lor securing the payment 
of money won ; the replication may 
either conclude to the country, or with 
an averment. Hedges v. Sandon. 

2 T. R. 439 

N. B. Rule for duplicity in pleading on a 
bond, rcliKsed. Rama Chitty v. Hume, 
13 E. R. 255 

Sec also Jenkins v. Edwards. 5 T. R. 97 
(b) Performance of Covenants. 

1 To debt on bond conditioned for per- 

formance of articles in an agreement 
referred to, a plt‘a of performance ge- 
nerally was held bad on special de- 
murrer, because it did not appear but 
that some of the articles might be ne- 
gative or disjunctive, Earl of Kerry 
V. Baxter. 4 E. R. 340 

2 diuxere, If such plea would have been 

bel[)e(l by an allegation, that none of 
the articles W’ere negative or disjunc- 
tive ? ih. 

3 So where general performance was 

pleaded to delit on bond condition- 
ed to perform covenants, and the 
plaintifl' in Iiis replication set out the 
indenture and then demurred, 

shewing for cau>c that the defendant 
liad not shewn how he had performed 
the negative covenants : demurrer 
held good. Seems, If the indenture 
set out in the re[)liratioii had contain- 
ed no negative or disjunctive cove- 
nants, in which ease the defect of the 
plea in not setting out the indenture 
would have been cured. Plomcr v. 
Rain. 4 E. R. 344, n. 

4 Debt on bond, conditioned fqr the per- 
formance by R. G. of all the covenants 
on his part mentioned in a certain 
indenture, hearing even date with 
the bond, made or expressed to 
made btlween the plaintifl* and the 
said R. G. : plea, that l)cfore the ex- 
ecution of the bond it was agreed that 
the plaintiff should grant to R, G. a 
lease under certain covenants, and that 
the defendant should enter into a bond 
as surety for the perlbrmance of 
those covenants: that the defendant 
did accordingly enter into the hoi id 
on which tlie action was brought, Init 
that the indenture mentioned in the 
condition thereof is the lease so agreal 
upon, and no other, but that the said 
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lease never was executed: Held on 
demurrer, that the defendant was es- 
topped by the condition of the bond 
from pleading this matter. Hosier v. 
Searle. 3 B. & P. 299 

5 Debt on bond conditioned for J. S. 

rendering account to the plaintiffs of 
all monies which he shall receive as 
their agent. Defendant pleads per- 
formance in the words of the condi- 
tion. Plaintiffs reply, that J, S. re- 
ceived divers sums oi' money amount- 
ing to 20001. belonging and relating 
to the plaintiffs* business as their agent, 
and hath not rendered to the plain- 
tiffs ^n account of the said 2000/. or 
any part thereof. This replication 
being specially demurred to for gene- 
rality, was held sufficient. Slnwt v. 
parringion. 1 B. & P. 640 

6 To debt on bond, conditioned that one 
B. R. should account for and pay o\ er 
to the plaintiffs as treasurers of a cha- 
rity, such voluntary contributions as 
he should collect for the use of the 
charity, the defendants pleaded general 
performance : the plaintiffs replied, 
that B. R, had received divers su7»s 
amounting to a large sum, viz. lOO/. 
fro7n divers' persons for divers voluntary 
contributions for the use of the said 
charity, which he had not accounted for 

. or paid over, &c. It was held by the 
Court on special demurrer, that the 
replication was sufficiently certain. 
Barton v. Webb. 8 T. R. 459 

7 Covenants to sink coal mines by a cer- 
tain day, as far as could be accom- 
plished, or in default, to pay so much 
to the lessor as should be awarded : on 
default a sum was awarded to the lessor 
for the time past, and an annual rent 
for the time to come, until such coal 
mines should be sunk ; to an action 
on the bond, it is a sufficient plea that 
the defendant paid the sum awarded, 
and that on trial there were no coal 
mines found fit to be worked. Hanson 

V. Boothmm. 13 E. R. 22 

V. BREACHES, WHEN AND HOW ASSIGNED. 

I In debt on bond conditioned to per- 
form an award, the plaintiff must as- 
sign a breach under the stat. 8. & 9. 

W. 3. c. 11. and cannot have judgment 

for the penalty, and take out execu- 
tion for the single sum awarded, 
though the measure of damages be 
ascertained by the award. Welch v. 
Ireland. 6 £, R. 613 


2 After judgment for the plaintiff on 
demurrer, in debt on bond conditioned 
to pay an annuity, the deft ndant can- 
not take out execution for the arrears 
due, but must assign breaches on the 
record under stat. 8 & 9 W. 3. c. 11. 
s. 3. Walcot V. Goulding. 8 T. R. 126 

3 After oyer of the condition and non 
est factum pleaded to debt on bond, 
on which issue is joined and notice of 
trial given, the plaintiff may enter a 
suggestion on the roll, and assign 
breaches, pursuant to the S 9 W. 3. 
c. W.Ethersei/ v. Jackson. 8 T. R. 255 

4 In debt on bond, conditioued not to 

assault, molest, or iniiirc tlie person of 
tlie plaintiff, the replication alleging 
that deft ndant assaulted, &c. by beat- 
ing and ill-treating plaiiiliff was lield 
a sufficient assignment ot the breach 
of the condition for which the jury 
w'ere to assess damages on stat. 8 & 9 
W. 3. c. 11. s. 8. though such lireacli 
were not alleged in formal terms, ac- 
cording to the statute. Tombs v. 
Painter. 13 E. R. 1 

5 In debt on bond, conditiomd for the 

performance of covenants, if the de- 
fendant craves oyer, and plcrids per- 
formance of each covenant specially, 
and also general perlorn^ance, the 
plaintiff must assign sjiecific breaches 
in his replication, if he has not done 
it in his declaration ; and ii' he merely 
takes issue on the general perforniance. 
and enters a separate assigninent of 
breaches on the record, no damages 
can be assessed on them, and the 
Court will award a repleader. Plojuer 
V. Ross. 5 Taunt. 386 

S. a 1 Marsh. 95 

6 To debt on bond, the condition of 
which was that A. B. should deliver a 
true account of all monies received by 
him in pursuance of liis office, the 
defendant pleaded performance gene- 
rally. The plaintiff in his replication, 
assigned for breach, that A. B. was 
r( quested to deliver a true account of 
all monies received by him in pursu- 
ance of his office, but refused so to 
do. Held on special demurrer, that 
this assignment of the breach was 
bad, in not alleging, '' that A. B. had 
received any monies by virtue of his 
office." Senav.Fjiffe. 1 Marsh. 441 

VL DAMAGES, HOW ASSESSED. 

1 In an action on a bond, damages may 
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be recovered for more than the penal- 
ty. The Earl of Lonsdale v. Church. 

2 T. R. 388 

2 Therefore in debt on bond with con- 

dition to account for money to be re- 
ceived, the Court will not stay pro- 
ceedings upon paying the penalty into 
Court. 2 T. R. 388 

3 But in a sul>fiequent case the Court 
ordered sati faction to be entered on 
the record in ari actioi, on a bond of 
indemnity, on the deiendant's paying 
the penahy of the bond and the costs 
of the action. Wilde v. Clarkson. 

6 T. R. 303 

4 If an instalment of an annuity se- 

cured by l)ond, lie not: paid on the 
day, t) e bond is forfeited, and the pe- 
nally Is the debt in law. Judd v. 
Lvaas. 6 T. R 399 

5 Aiid therefore the defendant having 
been charged in execution for such a 
penalty of 10 •()/. under such circum- 
stances, pi'cvious to tile last Insolvent 
y\ct, the Court refused to order that 
sum to be reduced in the Marshals 
book to the sum actually due for the 
arrears of the annuity, in order that 
he might take the benefit of that Act. 

6 T. R. 399 

6 The stat. 8 & 9 W. 3. c. 11. .s. 8. 
which enacts, ** that in actions on any 
penal sum for non-performance of co- 
venants, &:c. the plaintiff may assign 
as many breaches, &c. ; and if juilg- 
ment shall be given for the plaintiff on 
nil dicit, the plaintiff may suggest 
on the roll as many breaches, &c. as 
he shall think fit, upon which shall 
issue a writ to summon a jury, before 
the justices of assize, &c. to inquire, 
&r. and to assess the damages, &c.’^ 
is compulsory on the plaintilb and he 
cannot enter up judgment for the 
whole penalty on a judgment by de- 
fault, as he niiglit have done at com- 
mon law. Roles v. Roseivell. 

5 T. R. 538 

And see Hardy v. Bern. 5 T. R. 510 

7 A bond given to the Lord Chancellor 
by the petitioning creditor of a bank- 
rupt, under 5 O. 2. c. 30. s. 23. is 
not within the 8 & 9 W. S. because the 
Chancellor is to assess the damages ; 
though he may assist his conscience 
by directing an inquiry before a mas- 

or an issue at law. Smiihey v. 
Edmonson. 3 22 

8 On a bond conditioned for replacing 
6tock> the obligee is not entitled to 


special damages for a profit which he 
might have made, if it had been sooner 
replaced, unkss he shews that he ac- ' 
tually would have made it. The mea- 
sure of damages on such a bon<l is the 
price, at the day when it ought to 
have been replaced, or the price at 
the day of trial, at the option of the 
plaintiff. McArthur v. Lord Seaforth. 

2 Taunt. 257 

9 In an action upon a judirineni reco- 
vered upon a bond, interest may be 
recovered in darnaijcs beyoiid the pe- 
nalty of the bond ; though it were a 
judgment recovered abroad, viz. in 
Ireland. McClure \. Dunkin, Knt. 

I K. R. 436 

And see tit. Interest, post. 

10 Final judgment may be entered upon 
a bail-bond, without executing a writ 
of inquiry. Moody v. Pheasant. 

2 B. & P. 446 

11 It was referred to the protbonotary, 

in debt on bond after judgment by 
default, to tax interest by way of da- 
mages, it being at the plaintiff's op- 
tion to have interest so taxed, or to 
have a writ of inquiry. Holdipp v. 
Otway, cited. 7 T.- R. 417, «. 

\2 Judgment by default having been 
suffered in an action on a bond, the 
plaintiff entt:red up judgment for the 
penalty, together with 9/. IO5. for da- 
magc.s and costs. A writ of inquiry 
having been ext cuted, damages were 
as.sesscd at 1115/. LL, Ad. ’and co-^ts 
4tKv. ; and the plaintiff entered up an- 
other judgment for those damages, to- 
gether with 31/. 65. 8c/. for costs; but 
afterwards entered a re7nittUur on the 
roll for the costs : Held, ttiat the se- 
cond judgment was erroneous. ^Han- 
kin V. Brootnhead, (in error.) Cam. 
Scac. 

3 B. & P. 607 

13 A bond conditioned for the payment 

of a certain sum by instalments, is 
w ithin the stat. 8 & 9 IV. S. c. 11. 5 8. 

I and after judgment obtained upon de- 
fault of payment of one of the instal- 
ments, if a subsequent instalment be 
ill arrear, the plaintiff cannot sue out 
execution for it, though within a year 

I after such judgment, without first 
suing out a scire facias to revive it. 
Willoughby V. Swinton. 6 £. R. 550 

Vll. SATISFACTION, WHERE PRESUMED* 

1 The circumstance of 20 yeai having 
elapsed without any demand made, is 
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of itself a presumption that a bond 
has been satisfied. OsiLuid v. Leis^h, 

, 1 T. R.^270 

2 Satisfaction of a bond may be pro 
sumed within a less peri()d, if any evi- 
dence be o'iveti in aid of the ]n*esump- 
tion; as if an account between the 
parties has been settled in the inter- 


mediate time, without any notice 
Iiaving^ been taken of such a demand- 
1 T. R. 27t) 

3 But in either case it is only a gToinid 
on which the jury may presume sa- 
tisfaction, and is in itself no legal bar. 

1 T. R. 270 


BLACK ACT. 


1 In an action against the hundred on 
the sUit. 9 G. 1. c. 22. for damage 
sustained by tile wilful burning of the 
})::rty"s barn, it is a precedent C(;ndi- 
lion that the party grieved should 
within the time limited, give in his 
examination vi};on oath before a ma- 
gistrate, whether or not he hinv the 
offender or ofiendt rs, or emy of them : 
and an examination on oath, in which 
the party onlj' suore that he suspected 
that the. fact was done by some person 
or persons to hhn unknown, is not suffi- 
cient within the statute ; still U ss in 
support of an averment in the decla- 
ration, that be gave in such (xamina- 
tion, S:c. in and bp ivhich it appeared 
that the plaintiff did not know tlu- jx r- 
son or per.^ons who cuininltled the 
fact. Tor non constat by the terms 
of such examination that the plaintifV 
did not know some of the orten(ier.> 
if tiicve were several. Thia'icll \. 
Iliindrcd of Miilford and Loihingland. 

3 E. R. 400 

2 The burning of a mill'house, not par- 

cel of any dwelling-house, is not felony 
within the stat. 9 G. 1. c. 22. which 
gives a remedy to the party grieicd 
against the hundred, though within 
the stat. 9 G. 3. which omits the re- 
medial (clause. Hilcs v. Hundred of 
Shrewsburp, 3 E. R. 457 


3 The declaration in an action on the 
statute 9 G. 1. c. 2i. s. 8., to recover 
damages against the hundred for the 
value of a .•^tack of corn maliciously 
burnt, alli'geil that notice of the fact 
wa>. given wiiliiu tv \0 4lays to die inha- 
bitants of the parish (in>tead of tlu; 

town, vllhi'^c, or hamlet/^ which are 
the words of the Act), near the place, 
&c. ; yet a> tiie law primd facie in- 
tends every parish to be a r;///, unless 
the contrary he shewn, I hi'' allegation 
is sufficient after verdict to sustain 
judgment for the plaintiff. But if it 
had lieen shewn at the trial that the 
parish consisted of sc'verai vllls, and 
that liic notice had ix t n gi^ en to one 
more distant tVian tmother, lhi‘ de- 
fendants would liaM b' ( ii entitleil tt> 
a verdict. ( ook v. I'iu Unndredors 
of Pimhill. 1-. B. 173 

4 Setting fire to a parcel of nnthrt.shrd 
wheat not fi lony wit lnn stat. 9 G. L 
c. 22. Rex V. Jndd. 2 1. K. 2.*>5 

5 A party grieved by lia\ ing his hou>r 

.set on fire, is e ntitjed to costs in an 
action on stat. 9 G. 1. r. 22., again.-t 
the iiundred, although the eoMs, to- 
gether with the damages, may exet ed 
200/. Jackson v. Culcswovih Inhabi- 
tants. 1 T. R. 7 1 


BRIDGES. 


1. BY WHOM AND IN WHaT MANNER RE- 
PAIRED. 

« 

II. INDICTMENT FOR NOT REPAIRING. 

J. BY WHOM AND IN WHAT MANNER RE- 
PAIRED. 

1 The county or riding is liable to the 
8 


repair of a bridge built by liustoe.s 
under a Turnpike Act ; there being no 
special provision for exonerating them 
from the common law liability, or 
transferring it to others ; though the 
trustees were enabled to raise tolls for 
. the support of the roads. Rex v. /»- 
habitants of the West Riding of York- 
shire. i E. R. 342 



hy who7)i repaired. 

The county is liable to repair a bri l^e 
Iniilt in the Ink'll way , ami used by the 
public al)ove forty years, though ori- 
ginally ere cted for the convenience of 
an jnclividual. AVa: v. 

/?Mj. 2 E. R. 356, w. 

3 If a bridge be of public utility, and 

used by the public, the public must 
repair it, though built by an indivi- 
dual : alitcr, if built by him for his 
own benefit, and so continued, with- 
out public utility, though u>ed by the 
])ulilic. id. 

4 Where an individual builds a bridge 

w hich he dedicates to the public, by 
whom it is used, the county are 
hound to repair it. 2 E. R. 342 

5 Where a person, aljout forty-five years 
hack, erected a mill and dam thereto 
for his own profit, per quod, be deep- 
ened the water ol' a ford through 
which tlure was a public hi<ghway, 
but the passa<gc through which was 
hdbre the deepening very ineonveni- 
e!it at times to the }»ul)lic, r.nd the 
nnlk'i* afterwards built a bri Ige <jver 
it, whicli the public had twr since 
used: Held, that the county and not 
the milk r were chargeable with the 
re[):iration. Rex \. 'f/ie Iiihahi/ants 
of the Chunty of Kent. 2 M. Sc S. 513 

6 Tlie Jledivai/ Navigation Ckunpany 

being empowered under a local jict 
to make the river navigable, and to 
take tolls, and to amend or alter 
sueh liridges or highways as might 
himlcr the passage or navigation, 
leaving tliem or others convenient in 
tiieir room; having destroyed a ford 
across the rncr in the common high- 
way by deepening its bed, and having 
built a bridge tlicre, are bound to 
keep such bridge in repair. Rex v. 
Kent {Co. Inhah.) 13 ik R. 220 

7 A Canal Company, authorized by an 
y\ct of i’arliaineiit to make the river 
Bain navigable, and to make and er)- 
large certain navigable cut?, and 
build bridges and other works con- 
nected with the navigation, hav ing for 
their own benefit ‘made a navigable 
cut and deepened a ford which crossed 
the highway, and thereby rendered 
a bridge necessary for the passage of 
the public, wliich was accordingly 
built at the expense of tlic company 
in the first instance, are bonnd' to 
maintain the same ; and the burthen 
of repair cannot be thrown upon the 
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inhabitants of the (county) parts of 
Lindsey, in the county of Lincoln. 

Nate . — 'Phe company were found 
to have profitable funds for tiic pur- 
pose. Rex V. The Inhabitants of the 
parts if Lindsey, in the County of 
Lincoln. HE. R. 317 

8 The justices of Dorset having under 

the stat. 43 G. 3. c. 59., contracted 
lor the building of a new bridge in a 
dificrent site, in lieu of the old one, 
which was ruinous; and having di- 
rected the old bridge to be taken down 
Ivfore the new one was passable, for 
the benefit of the old materials to Vie 
used by the contractor in finishing the 
nt‘W liridge ; the Court refu.sed a writ 
of ju'ohihiiion to them to restrain them 
from pulling dow n the old before the 
new bridge was passable ; though 
there w^ert strong ailidavits of the in- 
convenience and loss to he sustained 
by tlie neighbourhood, in being 
obliged to use a rouncl-ahout way in 
the interval: referring the complain- 
ants to the ordinary remedy by in- 
diclinent, if llii' pulling down the old 
bridge, undcM’ these circumstances. 
Were a nuisance; and seeing no occa- 
sion to interfere by applying a prompt 
remedy of a novel kmd in modern 
])ractice. Rex v. The Justices of Dor- 
set, 15 Ik R. 594 

9 The 49 G. 3. c. 84. appoints trustees 
for taking down the old and building 
a new bridge over the river* Tone, and 
empowers them to take tolls, and 
that it slnijl he lawful for them, out of 
tlie monies received, to build a new 
bridge, &c., and vests the property in 
the old and new bridge during the 
continuance of the Act, in the trusties; 
and that as soon as the purposes of the 
Act shall be executed, then and from, 
ihenctforih the tolls shall cease, and 
the bridge, &ic. sliail be repaired by 
such persons as are by law liable to 
repair the old bridge: Held, that du- 
ring the time the trustees were en- 
gaged in executing the powers of the 
Act, and before they had completed 
them, the county was not liable to 
repair the bridge. Rex v. The Inha- 
bitants of Somerset. 16 li. R. 305 

10 By the common law, declared and 
defined by the slat. 22 H. 8. c. 5. anti 
subsequent Acts, where the inhabitants 
of a county are liable to the repair ol’ 
a public bridge, they are liable also to 
repair to the extent of 300 feet of the 
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highway at each end of the bridge ; 
and if indicted for the non-repair 
thereof, they can only ex onerate them- 
selvt s by pleading specially that some 
other is bound by prescript ion or te- 
nure to repair the same. Rex v. I'he 
Inhahiiant&^of York IV. R. 7 E. R 5SS 
N. B The judisment in this case was 
affirmed in Dorn. Vroc. 5 Tamil. 2^4 

11 A lit w and su **.- ianlive bridge of pub- 
lic u.il ty, built* within th( limit of 
one couniy and adopied by the pub- 
lic, IS ret-airable by the inhabitants of 
that riiiii'iV- although it be 'nidt 
widiiri 300 feet of an old bridge re- 
pairal)le by tin inhabitants of another 
county, wlio w^re bound in course 
uiuh^r the stat. 22 //. 8. c. 5. to main- 
tain such 300 li el of road, tiiougii 
lyin? in the oilier eonniy. The Kmg 
V. *Jhe Inhabitants of Devon. 

ME. R- 477 

12 Those who are bound to repair a car- 
riage bvr ige, are b. und to widen it, 
if tlie exig* ncies of the public require 
it, Rex \ . Cumberland Inhah. 

GT. R. 194 

13 On error brought in this ease in the 
House of- Lords, the Lord Chancellor 
iidima*ed cioubis upon the point ; but 
th ji: trr* cut was affirmed on the 
gr(.und that afier verdict ii must be 
presumed the over nanvjvvness of the 
bridge arose from its having been cen- 
tral ud from it** ancient width. Cum- 
berland Inhabitants v. Rex, in error. 

3 B. & P. 354 

14 Where townships have so enlarged 

a bi id^e wliidi they were before bound 
tf> repair as a foot-bridge, they shall 
still be liable pro rata. Rex v. York- 
shire, W. R. 2 E. R. 353 

15 A. giants liberty, licen.se, power 
and au’bonty to B. and his heirs to 
build a brhlge on his land, and B. co- 
venants to build the bridge for public 
use, and to repair it and not to de- 
mand toll : the property in the mate- 
rial,-* of tlie bridge when built and de- 
dicated to the public still continues in 
B., subject to the right of passage by 
the public; and when severed and 
taken^away by a wrong doer, he may 
maintain trespass for the asportation. 
Harrison v. Parker. 6 E. R. 154 

16 An action will not lie by an indivi- 

dual against the inhabitants of a coun- 
ty, tor an injury sustained from a coun- 
ty bridge ’being out of repair. Russel 
V. Men of Devon. 2 T. R. 667 


IL INDICTMENT FOR NOT REPAIRING. 

1 A bridge built in a public way without 

public utility is indictable as a nui- 
sance; and so it is if built colourably 
in an imperfect or inconvenient man- 
ner, with a view to throw th onus of 
rebuilding or repairing it immediately 
on the cou.tly. Rex v. Inhabitants of 
Yorkshire, W. R. 2 E. R. 342 

2 Where to an indictment against a rid- 
ing r>r not repairing a jiublic carriage 
bridge, the plea alleged that certain 
townships' ha'.l inimemorially used to 
repair the said bridge, evidence that 
the townships had enlarged tlie bridgi: 
to a carriage bridge, which they bad 
before been bound to repair as a foot 
bridge, will not sup(»ort the plea. 
Rex V, The Inhabitants of Gla?noigan. 

2 E. R. 356, 71. 

3 Indictment charging an individual 
with tile repair of a bridge by reason 
of hi - being owner and proprietor of a 
certain navigation, is not equivalent 
to charging him ratione ttnimr, but is 
erroneous; and if judgment be given 
thereon, upon error brought, it will 
be reversed. It seems that a count 
charging him by reason of being 
owner of a navigation under a pri- 
vate Act of Parliament , must set forth 
the Act. Rex w Ktrr Ison. \ M.& S.435 

4 The irthabitants of a county are bound 

to repair every bridge within it; 

unless, when indicted for the non-re- 
pair of it, they can shew by their 
pica tha» some other pfersori is liable ; 
and every bridge in a highway is by 
the stat. 22 H. 8. c. 5. deemed a pub- 
lic bridge for this purpose. Tiiere- 
fore where Slucen Anne, in 1708, for 
her greater convenience, built a bridge 
on the Thames SLt Datchet, in the com- 
mon highway leading from London to 
Windsor, in lieu of an ancient ferry 
which belonged to the crowm, and she 
and her successors maintained and re- 
paired the bridge till 1796, when Ix - 
ing in part broken down, the whole 
was removed, and the materials con- 
verted to the use’of the king, by whom 
the ferry was re-established as before : 
the Court held that the inhabitants of 
the county of Bucks, who in answer 
to an indictment for the non-repair of 
that part of the bridge lying in the 
county of Bii£ks, pleaded these mat- 
ters, and shewed that the bridge was 
a common public bridge, were never- 
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iheless bound to rebuild and repair it. 
Rex V. Inhabitants of Buckinghamshire, 
12 E. R. 192 
Though a charter of Ed, 6. granted 
upon the recited prayer of the inhabi- 
tants of the borough of Stratford-upon- 
Axon, that the king would esteem 
them, the inhabitants, worthy to be 
made, reduced, and erected into a bo- 
dy corporate and politic,” and 
thereupon proceeding to ** grant (with- 
out any word of confu'mation) unto 
the inhabitants of tlie borough, that 
the same borough should be a f ree bo- 
rough for ever thereafter;” and then 
proceeding to incorporate them by 
the name of the bailiffs and burgesses, 
^cc. w'ould, without more, imply a 
new incorporation : yet, wliere the 
same charter recited that it was an 
ancient borough, in which a guild was 
theretofore founded and endowed with 
lands, out of the rents, revenues, and 
profits of which a school and an alms- 
house were maintained, and a bridge 
was//o/« time to time kept up and re- 
paired; which guild was then dt>- 
solvi d, and its lands lately come into 
the king's hands : and further recit- 
ing, that the inhabitants of the borough, 
from time immemorial, had enjo^'ed 
franchises, liberties, free customs, ju- 
risdictions, privileges, exemptions, 
and immunities, by reason and pre- 
tence of the guild, and of charters, 
grants, and confirmations to the guild, 
and otherwise, w hich the inhabitants 
could not then hold and enjoy by the 
dissolution of the guild, and tor other 
causes, by means vvliereuf it was 
likely that the borough and its goveru- 
ment would fall into a worse sla e with- 
out speedy remedy : and thereupon 
the inhabitants of the borough had 
prayed the king’s favour for bettering 
the borough and government tht‘reof, 
and for supporting the great cluirgcs 
which from lime to time they were 
bound to sustain, to i)e deemed worthy I 
to be made, &c. abody cor})orate, &c. : j 
and thereuf)on the king, after granting 
to the inhabitants of the borougli to 
be a v'^orporation* (as before stated), 
granted them the same bounds and 
h.rits as the borough and the jurisdic- 
tion thereof from time immemorial liad 
extended to : 

And then the king, w illing lh*at 

the alms-house and school should be 
maintained as theretofore. 


(without naming the bridge,) and that 
the great charges to the borough and 
its inhabitants horn time to time inci- 
dent miglit be thereafter the better sus- 
tained ana supported, granted to the 
corporation the lands of th- late 
guild : 

And it further appearing by pared 
testimony, as far back iiving me- 
mory went, that the corporation had 
always repaired the bridge: 

Held, that taking tlie whole of the 
charter and the parol te timony toge- 
ther, the preponderance of the evi- 
dence w^as. 1st. That this was a cor- 
poration bp prescription, though words 
of creation only were used in the in- 
corporating part ‘.f the charter of 
Ed, Gth. 2dly, That the burden ot 
repairing the bridge w'as upon ^uch 
prescriptive corporation during the 
existence of the guild before that 
charter; though the guild, oiu of 
their revenues, had in fact repaired 
the bridge ; whieh was only in ease 
of the cor|)oration, anJ not rati me 
tenurct ; and that the corpor.ition 
were still bound by prescription, and 
not merely by tenure ; and therefore 
th it a verdict again>l tliem upon an 
indictment for the non- repair of the 
bridge, charging th» ni a.^ immemoriaUy 
bound to the it pair of it, wa- sus- 
tainable. Reew The Mayor, Alder-' 
men, and Burgesses of the borough 
of Stratford-upon-Avon. 14 E. R. 418 

6 Indictment against a county <br not 

repairing a ijridge. Pica, that J. S. 
is liable rationc icnurce. The plea not 
sustained by evidence that the estate 
of J, S, was part of a larger estate, 
which part J, S, purchased of the 
former owner, w ho retained the vest 
in his own hands, and as well before 
the ])iirchasc as since has repaired the 
bridge. But wdiere in such case the 
county was found guilty, the Court , 
gave leave to .-lay the judgment upon 
payment of costs until another in- 
dictment was preferred in order to 
try the liability. Rex \, Inhabitants 
of Oxfordshire^ U> E. R. 223 

7 Upon not guilty to an indictment 
against the inhabitants of a county, 
for not repairing a public bridge, it 

^ is competent lo the defendants to 
give evidence of the bridge having 
been repaired by private iudividuaN. 
Rex V. The Inhub it ants of ISorthamp- 
ton, 2 k. & S. 2G2 
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8 A briH^e may be a public bridge 
which is used by tlie })ublic at all 
such times as arc dangerous to pass 


through the river. Rex v. The Inha- 
bitants of Northampton. 

2 M. & S. 262 


CANALS. 


1 A Canal Act provided that the canal 

commissioners should not be entitled on 
purchasino* lands for making a canal 
to any coal mines, &c. under the same, 
but that such mines should belong to 
the same persons as would have been 
entitled to them if the Act had not 
been made : but the owners were to 
give notice to the commissioners ol' 
their intention to work the mines 
within a certain distance of the canal, 
and that the commissioners might in- 
spect the mines and stop the working 
of them, paying compensation there- 
fore : Held, that if alter notice given 
by the owners to the company, the 
latter did not purcliasc out the owners’ 
rights, and the canal being damaged 
by the mine after such notice and 
non-purchase, an action could not lie 
against the coal owners for such in- 
jury, as k iiappencd by the default of 
the commissioners in not pundiasing. | 
IVprleij and Essirr^toa Canal Navigu- j 
tion V. Bradlep. 7 ]\. K. b68 | 

2 Ly the Huddersfield Canal Act tin: ! 

siiares were declared to be vested in ! 
the subscribers, their executors, and j 
assigns, with power to the subscribers 
to assign their shares ; and a com mi t- 
lee to be ap})ointetl under the Act were 
authori;ae(l to make calls on tlie pro- 
prietors of shares at such time as they 
should think fit : Held, that an origi- 
nal subscriber is not liable for any cal! 
made by the committee after assign- 
ing bis share. The Huddersfield Canal 
Company v. Bucklej/. 7 1'. H. ild 

3 Where by statute a canal company 
were em])Owered to take siicli rates as 
should be fixed at a general assembly 
of the proprietors, not exceeding \d. 
ike, per ton per mile, upon coal ; and 
they were also em})owered to reduce 
the rates at a gtneral assembly held on 
certain notice; Lut no reduction was 
(o be made witliout tlic consent of the 
major part in value of the proprietors ; 
a contract made by individuals with 
the company, but not at such general 
meeting, whereby, in consideration 
that those indi'.iduals would make a 


navigabli^ cut to convey water from 
their collierie s, through land not within 
the statutable line of the canal, into the 
canal, and convey the same to the 
company, the latkc should ]xrmit 
them to carry tlu ir coals through tlu* 
cut an<l along the canal I'or i.v. ])er 
ton, the company paying hack Gd. per 
ton, is illegal and void ; 1st, As a spe- 
culation by winch the company miglit 
gain more or less than the legislature 
intended they should lake under simi- 
lar circum>taiu*t‘s from the public in 
general. 2dly, AseMending in eflect 
tlic power of the c<nnpany to purchase 
lands beyond the limits assigned by the 
Act. 3dly, as eraibling them to raise 
more capital than they were entitleil 
by the Act to do, by means oC paying 
for land (.r works by a total or partial 
sale of their tolls; \.hich lolls an: 
made a security for the money >u!)- 
seribed taken upon mortgage. 
4tlily, Because tlie t(.lls could, in no 
instance, be ro'diica'd but at a general 
assembly, &c. and this m fact operatt 
as a reduction of tin: tolls pro tanto, 
'^uare, 5tlily, Wbcllicr siu’b a con- 
tract be not void, as diminish mg 
t’ne inducement (])y favouring indivi- 
duals) to a general rednetion of the 
tolls, wijen liroper for the bencht of 
the }>ublic r Lees v. I\lanches!cr Canal 
Navigation, 11 L. R. 61j 

4 By an Act for making and niamtaining 
the (Jlainorganshire Canal, power is 
given to the canal comjiany to make 
all such works as they shall think ne- 
cessary and pro})er for ejecting, 
completing, maintaining, improving, 
and using the canal, and oihcr works; 
and the company ard required to lay 
before the sessions an account of the 
sums expended in making and com- 
pleting the canal, up to the lime of its 
completion ; and after that, an annual 
account of the rates collected, and of 
the charges and expenses of supporting, 
maintaining, and using the navigation 
and its works: and the Sessions are 
authorized, in case it appears to them 
that the clear profits exceed the per 
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( limited by the AcA on the 
sums mentioned in the first account to 
have been expended by the company 
(z. e. in making;' and completin^^ tlie 
canal and its works), to reduce the 
canal rates : Held, that the Sessions, 
even after the [leriod fixed lor the 
completion of the canal, and alter the 
first account delivered o( the capital 
expended in the undertaking, and on 
which the dividends were to be calcu- 
lated, were not authorized to reject 
charges and expenses, stated in the an- 
nual account of disbursements, for 
neiv works, such as a reservoir and 


steam-engine, which the company 
deemed necessary, and proved by evi- 
dence to have been erected ybr the sup^ 
port and improvement of the original 
line of canal, and for the better supply- 
ing it ivit/i water in dry seasons. 
Though it seems that if the new works 
had been shewn to be merely colour- 
able, and erected for purposes colla- 
teral to the navigation authorized by 
the Act of Parliament, such charges 
would have been rightly rejected by 
the Sessions. Hex v. Glamorganshire 
Canal Company. H E. R. 157 


CARRIERS. 


t. TO WHOM AND TO WHAT EXTENT KE- 
SI'ONSIBLE. 

11. CONSTRUCTION OF NOTICES TO LIMIT 
REisPONSlRILn V, 
ill. PLEADINGS. 


I. TO WHOM and to WIlAl EXIENT RE- 
-SPONSlIiLL. 

I The consignor ol' goods delivered them 
to a particular carrier hy order of tlie 
eousigiiei', and llu y were afterwards 
lost ; it was held that the consignor 
could not maintain an action against 
the carrier for the loss, although he [laid 
fur hooking tlu' goods ; and that the 
aetiun euuld only he brought by the 
consignee. Dawes v. Peck. 

8 T. R. ddO 

"2 Delivery of good.s hy the vendor on 
behalf of the vendtte, to a carrier not 
named l>y the vendee, is a delivery to 
the vendee. Dutton v. Solomonson. 

d B. & P. 5S‘i 

5 Carriers are answerable lor the loss of 
goods wlule in their custody as com- 
man carriers, in all cases, unless the 
loss happt n by the act of God, or of 
tile king's enemies. Hyde v. Trent 
(\mpuiiy. 5 T. R- 389 

4 A carrier is in the nature of an in- 
surer. Forward v. Pittard. 1 T. R. 27 

5 A earl ier who undertakes for hire to 
carry goods is bound to deliver them 
at all events, except damaged or de- 


stroyed hy the act of God or the king's 
enemies; ev(Ti though the jury ex- 
pressly find tluit the goods were de- 
stroyed iviihout any actual negligence in 
the carrier. Forward v. Pittard. 

1 T. R. 27 

6 A carrier i.s liable for inevitable acci- 

dent, happening through the inter- 
vention of any human means, as hy 
fire which began at another booth in 
a fair than that wherein the goods 
were placed, and afterwards spread 
Uiither. 1 T. R. 27 

7 If A. send goods hy li., ulio says, “ I 
will warrant they shall go safe;” lie 
liable for any damage .sustained by 
them, notwillLstandiug A. send one oi 
his own servants in ii.’s cart to looi. 
ai’ter them, liohinson v. Dinimore. 

2 B. P. 416 

8 A common carrier between A. and B. 

(employed to carry goods from A. to 
B. to he forwarded to t’.) earrief^tlieiii 
to B.y then put them in his warehouse, 
in which they were destroyed hy an 
•accidental fire, before he had an op- 
portunity of forvyarding them ; and 
held not answerable for the loss. Gar- 
side V. The Proprietors of the Trent na- 
vigation. 4 T. IL 58 1 

9 Common carriers from A, to B. cliarge 
and receive for cartage of goods to 
the consignee's house at B, from a 
warehouse there, where they u:maliy 
unload, but which does not belong tb 
them ; they’must answer for the goods 
if destroyed in the warehouse by an 
accidental fire, though they allow al! 

I the profits of the carriage to another 

I person, and that circuni>tanct- be 
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known to the consignee. Hyde v. 
The Trerd Company. 5 T. R. 389 
2u(rr€, Whether the carriers would he 
liable in the above case, if they do not 
charge for cartage and w harfage ? 

5 T. R. 389 

10 The de fendant, a common carrier, to 
and from B. through JV. to R. employs 
distinct boats to carry to and from B. 
to R. and from R. to B. which pass 
on difterent days; the plaintiff know- 
ing this, and having corn at IF., which 
is threatened to be seized by a^mob, 
writes to defendant at B. to send a 
private boat cpiickly, pn account of 
the state of the country, to take the 
corn tf) B. to which the defendant not 
returning any answ’er, and plain- 
tifl fearing to wait till the defendant’s 
boat would, in the usual course of em- 
ployment, go from fV. to B., stops the 
boat passing from R to B., and with- 
out disclosing the circumstances to the 
boatman, prevails on him to take the 
corn on board, and then dispatches 
him forward in the night, having pri- 
vately sent orders to open the lock at 
any time when he should pass ; the 
corn being seized by the iiioId, and an 
actiem brought for the loss ; after a 
verdict for the defendant, negativing 
that the corn was delivered in the 
usual course of dealing as a common 
carrier : Held, that the verdict might 
be sustained, either on the ground of 
fraud in the plaintiff; or on that of a 
tacit stipulation on the f)art of defen- 
dant to do the best he could, but not 
to be answ erable as a common carrier 
for the violence of the mob ; or on the 
ground that the boatman hail not au- 
thority to accept the goods at /f . ; 
much less to accept them in that man- 
ned. Edwards v. Sherratt. 1 E. R. 604 

11 The owner of a ship who takes goods 

for hire is not liable beyond the value 
of the ship and freight under 7 G. 2. 
c. 15. s. 1. in the Case of a robbery, in 
which one of the mariners is concern- 
C'd, by giving intelligence and after- 
wards sharing the spoil. Sutton \. 
Mitchell. 1 T. R. 18, 75. 

(And see stat. 26 G. 3. c. 86.) 

II. CONSTRUCTION OF NOTICES TO LIMIT 
RESPONSIBILITY. 

1 Where a carrier gives notice by print- 
ed proposals, that he will not be an- 
swerable for certain valuable gootls, if 
^ fctlue of a sum 

O 


specified, unless entered and paid for 
as such ; and valuable goods of that 
description are delivered to him by A. 
w ho knows the conditions, but conceal- 
ing the value, pays no more than the 
ordinary jwice of carriage and book- 
ing ; on a loss happening, the carrier 
is neither liable to the extent of the sum- 
specified, nor to repay the sum paid for 
carriage and booking. Clay v. IVillan. 

1 H. B. 298 

S. P. Izett v. Mountain. 4 E. R. 370 

2 Where one delivered goods of above 

51. value to common carriers to carry 
by the 7nail, paying no extra price; 
and by a public notice which had be- 
fore reached the ow^ner, the carriers 
had declared they would not be ac- 
countable for any package above the 
value of 51. , unless insured and paid 
for accordingly : Held, that the goods 
having been sent by a different car- 
riage and lost, the owner could not re- 
cover the value against the carriers ; 
for the loss happened by no tortious 
conversion, nor by a renunciation of 
their character as common carriers, 
but only by a negligent discharge of 
their duty as such ; also, that lie could 
not recover even the 51, Nicholson v. 
fVilUm. 5 E. R. 507 

3 Where it was agreed between the 
plaintiff and one of the defendants, 
pro})rictors of a stage coach, to carry 
certain parcels for the plaintiff free of 
expense, which were accordingly car- 
ried for two years, but there was no 
evidence of any kiiovvlcdge of this 
agreement by the other defendants ; 
and the defendants liad given notice 
that they would not be accountable 
for parcels above tlie value of 51., un- 
less entered and jiaid for, &c. : Held, 
that the defendants were not liable for 
the loss of a |>arcel of above the value 
of 5/., sent by the plaintiff under this 
agreement, of which no notice of its 
value had been given to the defend- 
ants. Bignold V. Waterhouse. 

1 M. & S. 255 

4 A carrier who had given notice that 

lie would not be liable for loss or da- 
mage unless occasioned by the actual 
negligence of the master or mariners, 
was held not to have waved that no- 
tice, by having on former occasions 
made allowances to plaintifi^ for da- 
mage, without inquiring into the 
cause of such damage. Evans v. 
Soule. 2 M.&S. 1 
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5 A public notice j^iven by carriers that 
thiey will not be answerable for certain 
specified articles or any other goods 
of what nature or kind soever above 
the value of 5/., if lost, stolen^ or da- 
maged, unless a special agreement is 
made, and a premium paid, such value 
to he entered at the time of delivery, 
seems not to extend to goods which 
do not fail within any of the specified 
articles, and which from their hulk 
and quality, communicated to the car- 
riers at the time of delivery, must he 
known to them to excee<l the value of 
5/. and therefore it seems they will he 
liable for any damage to the goods 
arising from the carriage, although no 
special agreement be made, nor any 
premium paid ; but at all events they 
'will be liable for damage arising from 

; ross negligence notwithstanding such 
notice. Beck v. Evans, 10 E. R. 244 

6 If a carrier gives notice that he will 
not he ac countable for goods above 
the value of 20/., unless entered and 
an insurance paid, over and above the 
price charged for carriage, according 
to their vakfe, a jierson wlio enters 
silk exceeding the value of 20/., and 
docs not pay the insurance, cannot 
recover any part of the value of the 
goods, if lost. Harris v. Vackwood. 

3 Taunt. 264 

7 Although tlic price he agrees to pay 
for the carriage of the is, on ac- 
count of its superior value, higher than 
the ordinary price charged for the 
carriage even of bulky articles, ibid, 

8 And although the carrier docs not 

prove that the loss happened by any 
of tliosc accidents against which the 
law makes him an insurer. ibid. 

9 The carrier is not hound to prove that 

he used reasonable care. ibid, 

10 Semb, A carrier is entitled to make 

a higher charge for the superior risk 
attending the carriage of valuable 
goods, but the charge must be reason- 
able. 3 Taunt. 264 

1 1 The owners of vessels on the naviga- 
tion between A. and C. having given 
public notice that they would not be 
answerable for losse§ in any cfase, ex- 
cept the loss were occasioned by the 
want oi‘ care in the master, nor even 
in such case beyond 10/. per cent., 
unless extra freight were paid ; the 
master of one of the ships took on 
board the plaintifl’^s goods to be car- 
ried from A, to B, (an intermediate 


I place between A. and C.) and to be 
delivered at B. : the vessel passed by 
B. without delivering the plaintiff'^s 
goods tber^, and sunk before her ar- 
rival at C, without any want of care 
in the master : Held, that the owner 
of the vessel was responsible for the 
whole loss in an action on the contract. 
Ellis V. Turner. 8 T. R. 531 

12 A carrier by water contracting to 
carry goods for hire, impliedly pro- 
mises that the vessel should be tight 
and fit for the purpose, and is answer- 
able for damage arising from leakage ; 
and this though he had given notice 
that he would not be answerable for 
any damage unless occasioned by want 
of ordinary care in the master or crew 
of the vessel, in which case he would 
pay 1 0 per cent, upon such damage, so 
as the whole did not exceed the value 
of the vessel and freight for a loss 
happening by the personal default of 
the carrier himself (such as the not 
providing a sufficient vessel), is not 
within the scope of such notice, which 
was meant to exempt the carrier from 
losses by accident or chance, &c. j 
even if it were competent to a common 
carrier to exempt himself by a special 
acceptance from the responsibility 
cast upon him by the common law. 
Lyon v. Mails, 5 E. R. 428 

For the lien of Carriers^ see tit. lien. 

III. PLEADINGS. 

1 A count in an action on the case sla- 
ting that the defendants being own- 
ers of a ship at Liverpool ^ hound on a 
voyage from thence to Waterford, the 
plaintifl* shipped goods on board to be 
carried upon the said voyage by the de- 
fendants, and to be delivered atJW, to 
the plaintifTs assigns, and thereupon 
the plaintiff insured the goods at and 
from L. to W. ; and then averring that 
it was the duty of the defendants as 
such owners, to cause the ship to 
proceed on the voyage from L. to W. 
without deviation : and alleging a 
breach of such duty by their causing 
the ship to deviate from the course of 
that voyage ; after which she was lost 
with the goods ; and the plaintiff by 
reason of such deviation lost his goods 
and the benefit of his policy, &c. : 
cannot be maintained, for want of al- 
leging that the goods were delivered 
to, or received by the defendants for the 
purpose of carriage, or that they had 
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notice qf the shipment, from whence a 
promise or duty rounded upon an agree- 
ment to carry the goods might be in- 
ferred ; and also for wafnt oi an alle- 
gation that the defendants undertook 
to carry the goods directly to W. from 
L.; for though the ship’s ultimate 
destination might be W, yet she might 
have been first destined to other places 
on a coasting voyage. Max v. Ro- 
berts. 12 E. R. 89 

2 In an action by the consignor of goods 
against a carrier for non-delivery, 
where the plaintiff averred that the de- 
fendant undertook to deliver, &c. in 
consideration of the hire to be paid 
by the plaintiff; proof that the hire 
was to be paid by the consignee was 
held to be no variance, the consignor 
being by law liable. Moore v. Wilson. 

1 T. R. 659 


S Assumpsit may be maintained in the 
common form of declaring against a 
carrier for the loss of goods which 
were of above 5L value, and were not 
in fact paid for accordingly, although 
it were part of the contract proved by 
general notice, fixed up in the car- 
rier's office, and presumed to be 
known and assented to by the plaintiff 
that the carrier would not he account- 
able for more than 5i. for goods, unless 
entei'ed as such and paid for accord- 
ingly. Clarke v. Gray. 6 E. R. 564 
4 An averment of an undertaking to 
carry goods to R. to be delivered to 
C. B. to be paid for on delivery, shews 
with sufficient certainty that the price 
of the goods was to be paid by C. B., 
the consignee, to the carrier. Jacobs 
v. Nelson, 3 Taunt. 423 


CERTIORARI. 


L IN WHAT CASES, AND ON WHOSE AP- 
PLICATION GRANTABLE. 

II. HOW AND AT WHAT TIME OBTAINED. 

III. COSTS ON. 

IV. RESTRAINTS ON, BY STATUTE. 

V. WHEN QUASHED. 

VI. RETURNS-— HOW MADE. 


I. IN WHAT CASES, AND ON WHOSE APPLI- 
CATION GRANTABLE. 

1 It is discretionary in the Court to 

grant or refuse a certiorari to remove 
a conviction before justices of the 
peace : and if the Court see that the 
justices have drawn the proper con- 
clusion from presumptive evidence, 
they will not grant a certiorari, Rex 
v. Bass, • 5 T. R. 251 

2 The Court will grant a certiorari to 

remove an indictment for a misdea- 
meanor from the Great Sessions in 
Wales into this Court. Rex v. Grif- 
fith, 3 T. R. 658 

3 Shi. Whether the Court will grant a 
certiorari to remove an order of ses- 
sions by which a soldier is continued 
in custody on a charge of being the fa- 
ther of a bastard child, under stat. 6 G. 
2. c.*31. Rex V. Bowen, 5 T. R. 156 

4 The Court will not grant a certiorari 
to remove the record and proceedings 
out of a court leet, in order to inquire 
into the |iropriety of an amerciament, 
where the fine has been estreated into ' 


the Duchy Chamber of Lancaster, and 
paid. Rex v. Heaton, 2 T. R. 1 84 

5 The Court will not grant a certiorari 

to remove tlie assessments of the land- 
tax. But if an information be moved 
for against the commissioners of the 
land-tax, the Court will admit an at- 
tested copy of the assessment as evi- 
dence, instead of the original. Rex 
V. King, 2T.R, 234 

6 Neither will a certiorari be g^ranted to 

remove a poor-rate, on account of the 
public inconvenience. 2 T. R. 235 

7 The Court will not grant a certiorari 
to a defendant after he has appealed to 

I the sessions, pending such appeal. 
Rex V. Sparrow. 2 T. R. 196, n. 

[ 8 If a defendant who has been con- 
victed on an indictment in an inferior 
jurisdiction remove the record here 
by certiorari between verdict and 
judgment, with a view of making ob- 
jections to the indictment in arrest of 
judgment, the Court will send the re- 
cord back by procedendo, without go- 
ing into the objections to the indict- 
ment. Rex V. Jackson, 6 T. R. 145 

9 If the defendant wish to take the 
opinion of the Court on the sufficiency 
of such an indictment, he must re- 
move the record here by writ of error 
after judgment below. 6 T. R. 145 

10 The Court refused a certiorari to re- 
move an indictment for a misdemea- 
nor, and proceedings thereon at tiie 



How oktmned, [CERTIORARI. 11. IIL] Costs on. 179 


assizes, after conviction and before 
judgment^ which was prayed for the 
purpose of applying for a new trial, 
on the j udge^s repoil of the eviden ce, 
upon the ground of the verdict being 
against evidence and the judge’s di- 
rection. Rex V. Oxford Inhabitants. 

13E. R.411 

11 A certiorari will not lie to the ses- 
sions to remove a conviction for a 
misdemeanor before judgment for the 
fine being uncertain : the Court above 
cannot tell how to assess it, otherwise, 
where the punishment is certain. Rex 
v. NicMls. 13 E. R. 414, n. 

U A certiorari is granted of course on 
the application of the crown. Rex 
V. Eaton. 2 T. R. 89 

13 Secus, on the application of a de- 
fendant ; he must lay some ground 
for it before the Court. 2 T. R. 89 

14 A certiorari to remove an indictment 
against an excise-officer from the ses- 
sions was granted on the motion of the 
Attorney general, without any affida- 
vit. Rex V. Stannard. 4 T. R. 161 

15 It is no objection to a certiorari to re- 
move a presentment of a road made 
by a justice of peace under the 24th 
section of 13 (}. 3. c. 78. that it is pro- 
secuted by another than thejustit e pre- 
senting ; if it be by his consent. Rex v. 
Inhabitants of Periderryn. 2 T. R. 260 

16 Where judgment is signed against a 
defendant, in an inferior Court of re- 
cord, and he surrenders in discharge 
of his bail, but before he is charged 
in execution is removed to the Fleet by 
habeas corpus ; the Court of C. P. will 
grant a certiorari to remove the record 
in order to charge him in execution in 
the Fleet, by virtue of the slat. 19 G. 
3, c. 70. s. 4. Jordan v. Cole. 1 H. B. 532 

II. HOW, AND AT WHAT TIME OBTAINED. 

1 The party prosecuting a certiorari to 

remove a conviction, &c. must himself 
enter into a recognizance, with tivo 
other persons, in 50/ to prosecute it 
with effect, &c. by 5 G. 2. c*. 19, s. 2. 
Rex v. Boughey. 4 T. R. 281 

2 Tlie statute is not comjdied with by 
the party and his two sureties enter- 
ing into a recognizance in 25/ each, 
but it must be in the ent’rc sum of 
50/. Rex V. Dunn. 8 T. R. 217 

3 ^uare. How far the statute '5 G. 2. c. 
19. applies to the removal of convic- 
tions under the Game Act. 5 Ann. 

14 ? 8T, R. 218,w. 


4 A certiorari to remove a conviction 
must by 13 G. 2. c. 18. s. 5. be ap- 
plied for within six months after the 
date of sucb conviction. 4 T. R. 281 

8 T. R. 219 

5 The six days’ notice required by 
stat. 13 G. 2. c. 18. s. 5. before any ap- 
plication for a certiorari to remove 
proceedings by justices of the peace, 

* ipust be given before making the mo- 
tion for a rule to shew cause why such 
certiorari should not be granted. Rex 
V. Justices of Glamorgan. 5 T. R. 279 

6 The provisions of the 13 G. 2. c. 18. 
do not apply to indictments at the 

. ipsions, but only to proceedings of a 
, lower denomination : therefore a cer- 
tiorari to remove an indictment from 
the sessions may be sued out, without 
giving the six days’ previous notice. 
The effect of such writ is to remove 
all proceedings of the nature described 
therein which have taken place be- 
tween the teste and return, although 
the proceedings originated after the 
teste. The magistrates below are 
bound to obey the writ after produc- 
tion of it, and notice to them in fact 
of such production, when sitting in 
their judicial capacity : and after that 
all further proceedings before them on 
the matter are erroneous. Rex v. 
Battams. 1 E, R. 298 

7 A certiorari to remove an order of 

sessions confirming an order of remo- 
val by two j.ustices, must be moved 
for within six calendar months after 
such order of sessions made, and six 
days’ notice of such motion must be 
given to the justices pursuant to 13 G. 
2. c. 18. s. b., notwithstanding the 
order of sessions was made subject to 
the opinion of this Court on a cs^e to 
be stated, which case was afterwards 
stated, and settled by the justices at 
the sessions. Rex v. The Justices of 
Sussex. 1 M. & S. 631 

8 A certiorari to remove an order of ses- 

sions confirming order of removal, 
subject to a case to be stated, must 
be applied tor within six calendar 
months after making the order of ses- 
sions, and not within six mefnths- alter 
settling the case. Ret v. The Justices 
of Sussex. 1 M. & S, 734 

III. COSTS ON. 

1 Under the stat. 5 fV. k M. c. II. 
s. 3. for regulating the removal of 
indictments from the sessions by ccr- 
N2 
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tiorari, the t'epresentatives of the pro- 
secutor are entitled to the coats taxed 
during his life, though no personal de- 
mand was ever made bj/ him. Rex v. 
Chamberlayne. 1 T. R. 103 

2 Qutere, Whether the party removing a 
conviction by certiorari, under stat. 

5 Ann. c. 14. s. 2. should give a bond 
to the prosecutor for payment of 
costs, &c.? 8 T. R. 217, 218, n. 

3 If a defendant remove an indictment 
to the Court by certiorari, giving the 
usual recognizance under slat. 5 IF. 

31. c. 11. and be found guilty, and die 
before the day in liank, his bail are 
liable to pay the costs. Rex v. Fin- 
more. 8 T. 11. 409 

4 A justice of the peace, 'vvho has pro- 

secuted a gaoler to conviction for suf- 
fering a prisoner to escape, coininittcd 
by him on a charge of felony, is not 
entitled to the costs of the conviction 
under stat. 5 Sc 0 JV. 31. c. 11. s. 3. 
Rex V. Sharpness. 2 T. R. 47 

5 But if be were to present a road, and 
the offender were thereon afterwards 
indicted and convirtcxl, it seems he 
would then bo entitled to costs as a 
public prosecutor within the Act. ibid. 

6 And it was determined that a justice, 
who indicts a road for being out of 
repair (the indictment being after- 
wards removed by certiorari) is emit led 
to costs, under the stat. 5Sc(i IV. tV 31. 
c*. 11. 3. if the defendant be convicl- 
ed. Hex v. Kettleworth. 5 T. R. 33 

7 So if he were to indict an inferior of- 

ficer for disobeying an order made by 
him and convict him. Rex v. Sharp- ' 
ness. ^ T. R- 

8 The clerk of the peace, wliose duly 

it is to draw up all presentments in 
thf I’orm of indictments, is a public 
prosecutor within the Act. ib. 

9 The prosecutor in a trial at bar is not 

within the Act. ib. 

10 Qu. Whether the person really injur- 
ed, who is the real prosecutor, be enti- 
tled to costs, if his name do not appear 
on the back of the indictment ? ibid. 

11 Mo co*ts are due on a certiorari re- 
moving summary proceedings, unless 
a recognizance be entered ifito at the 
time of removing the proceedings : 
But it is discretionary in the Court 
whether they will grant a certiorari ; 
and in future they will compel the party 
to enter into a recognizance. This was 
in the case of a conviction on the Lottery 
Act . ' Rex V. Jenkinson. 1 T. R. 82 


12 The stat. 5 W. ^ 71/. c. 11. directing 

by s. 2 that no certiorari shall be 
granted on the part of a defendant to 
remove an indictment for a misdemea- 
nor from the sessions before he shall 
enter into a recognizance, &c. in 20/. 
to try at the next assizes, &c. ; and by 
s. 3. that if the defendant prose- 
cuting such certiorari Ixi convicted, 
the Court shall give reasonable costs 
to the prosecutor, and that the re- 
cognizance shall not be discharged 
till the costs taxed shall be paid at- 
taches only upon a defendant co?i- 
victed by judgment; and therefore if, 
after a verdict of guilty, the judg- 
ment Ik? arrested, no costs can l>e 
taxed lor the prosecutor. Rex v. 
Turner. 15 E. R. 570 

13 Upon an indictment for perjury 
removed by certiornri, if the pro- 
secutor give notice of trial to the 
defendant, and withdraw his record 
without countermanding his notice in 
time, he shall pay costs to the defend- 
ant. Rex V. Bartrum. 8 E. R. 269 

14 The prosecutor of an indictment for 

sto])ping a common footway, who had 
used it for some years before it was 
stopped up, is a party grieved within 
the meaning of 5 H . ty A/, c. 11 . 5 . 3. 
Rex V. IVilliamson. 7 T. R. 32 

15 Where on removing an indictment 
from the sessions, by certiorari, a re- 
cognizance is giv(?n by two in 20/. 
each, under stat. 5 IV. M. c. 11, 
s, 2, 3. to secure the costs, such re- 
cognizance shall not l»c discharged 
till all costs are pai<l, though they ex- 
ceed 40/. Rex V. Teal. 13 E. R. 4 

16 The } ro.>ccutor of an indictment I’or 
obstructing a highway, must shew 
himself to be the party grieved, in 
order to oiitain costs under the 5 & G 
W. 31. c. 11.5 3.: therefore, where 
the prosecutor did not apply ibr the 
costs until two years after judgment 
given, and it did not appear that he 
had ever used the highway before it 
was .stopped, and whilst it was stopped 
declared he did not care about it: 
Held, that he was not entitled to costs 
as the party • grieved, although the 
prosecution was at his instance and ex- 
pense. Rex V. Incledon. I M. & S. 268 

17 Persons dwelling near a steam-en- 
gine, which emitted volumes of smoke, 
aflecting their breath, eyes, clothes, 
furniture, and dwelling-houses, and 
prosecuting an indictment for it, arc 
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parties grieved, entitled to have their 
costs taxed under the stat. 5 W, M. 
c. 11. s, 3., upon removal of the in- 
dictment by certiorari from the ses- 
sions into the Court by the defend- 
ants, and their subsequent conviction. 
Rex V. Dexvsnap. 16 E. R. 194 

IV. RESTRAINTS ON, BY STATUTE. 

1 If a statute, creating an oftence, give 
cognizance of it to one justice, with 
an appeal to the sessions, and take 
away the certiorari, as to all the pro- 
ceedings, and afterwards further pow- 
ers for the punishment of the oflender 
are given to the sessions, by another 
statute, which does not take away the 
certiorari; the clause for taking away 
the certiorari in the former Act cannot 
Ik extended to the proceedings under 
the latter. Hex v. Tcrrtt. ‘2 1’. R. 735 

2 'J'hereibre where there have been pro- 

cetdings u;ider butli statutes, those 
under the former Act cannot l>e re- 
ii.')ved, hut those under the iatter 
may. ibid. 

‘‘i A certiorari can only be taken away 
by eXjUTss word.''; and wlieie a sta- 
tvjte authorizing a summary con\ iction 
beibre a magistrale gives an appeal to 
i he sessions, who are direcIcTl to he«ar 
and finally dctenniiic {.\\e inaltcr; this 
does not take away the certiorari even 
after such an a]i])eal made and deter- 
mined. Rei V. Jukes. b T. R. 512 

4 An indictment for not repairing a 

county bridge may be removed by 
certiorari at I lie instance of tlie pro- 
secutor, notwitbstanding the general 
words of stat. 1 Ann, c. 18. s. 5. that 
no such indictment shall bo removeil 
by certiorari. Rex wlnhab, of Catn- 
herland. 6 T. 11. 194 

Alhnnerl in error in Doni. Proc. 

3 B. & P. 354 

5 An indictment found at llie Quarter- 
sessions on stat. 1 IV. bf M. c. 18. for 
disturbing a dissenting congregation, 
may be removed into this Court by 
certiorari before vei did . Rex v. Hube. 

5 T. R. 542 

6 Tiic general words of the stat. 25 Q. 2. 
c. 36. s. 10. that no indictiiKnt for 
keepi’^g a disorderly house shall be re- 
moved by certiorari, do not re.strain. the 
Crown trom removiug Uie iudictnaent, 
by certiorari; there being nothing in 
tile Act to shew that the legislature in- 
tended that the Crown should be bound 
by it, R£x V. Davies* 5 T. R. §20 


7 No certiorari lies to remove an indict- 

ment on stat. 30 G. 2. c. 24. s. 1. for 
obtaining njoney by false pretences. 
Rex V. Young. 2 T. R. 472 

(And see Rex v. S?nith, Coup. 24.) 

8 A certiorari lies to remove a convic- 
tion on stat. 16 G. 3. c. 30. (to pre- 
vent the stealing of deer) if the de- 
fendant has not appealed to the quar- 
ter-sessions. Rex V. Eaton. 2 T. R. 89 

9 The stat. 48 G. 3. c. 74. 5 . 15., giving 
to the party grieved an appeal to the 
scssion.s against a conviction by jus- 
tices of the peace for penalties incur- 
red in respect of the duties on malt, 
and empowering the sessions to hear 
And finally determine of and concern- 
ing the truth of the facts and merits 
of the case in question between the 
parties to such conviction respectively/' 
and after enabling the sessions to 
amend defects uf form, enacting, in the 
same clause, that no certiorari shall 
he allowed to set aside the determina- 
tion of the scs-^ions; and j>rovidiiig 
that upon sueli apja.ul tile sessions 
shall re-hear, re-cxaimnc, and re-con- 
sidcr the truth of the facU and me- 
rits of the case, and re-examine 
the same w itne.'ses as before, and no 
other; does not preclude the Crown 
from removing, by crytiorari, the con- 
viction, and the ordi r of the sessions 
(jLiashing the same. Rex v. Alien. 

15E. R. 333 

10 And the Court will take cognizance 

of a case reserved by the sessions, 
accemjianying the conviction and the 
proceedings so reino\ ed. ibid. 

1 1 The certiorari to remove a convic- 
tion of a glas.sinriker on the slat. 13 G. 
2. c. 18. s. 5. is not taken from the 
Crown, though it be from the defend- 
ant, the Act being levelled against 
vexatious delay. s. Rex v. TindaL 

15. E. K. 339, 

V. WUiEN QUASHED. 

1# The Court quatdied a cer/eoran, which 
w aii issued before, but not served until 
after judgqaent on an indictment for 
a misdemeanor. Rex v. The Inhabi- 
tants qf Seton, 7 T. R. 373 

2 After judgment the record can only he 
removed by a writ of error. 7 T. it Ai 4 

3 The Court will not qjuash a w rit of 
certiorari, because the damages laid in 
tile record below, which was an ac- 
tion of assault against excise-ofiicers. 
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were under 405. ; there being reason 
to believe that they could not have an 
impartial trial below. ' Daniel v. Phil- 
ips. 4 T. R. 499 

4 The Court, on deciding on the legal- I 
ity of a conviction, cannot take cog- j 
nizance of any fact contained in the 
certiorari by which the conviction is 
removed. Rex v. Liston. 

5 T. R. 338 

5 And therefore they refused to quash 
a conviction on stat. 13 G. 3. c. 38. 
directing the penalty to be distributed 
according to that Act, though it ap- 
peared in the certiorari that the con- 
viction was made at one of the seven 
public offices established by stat. 83 
G. 3. c. 53. which directs that all pe- 
nalties levied by the justices under 
that Act shall be paid to the receivers 
appointed by that Act. 5 T. R. 338 

6 2uitre, Even if that fact had appeared 
on the conviction, whether it would 
have been a legal objection to it ? 

5 T. R. 341 

VI. RETURNS, HOW MADE. 

1 Upon a certiorari to remove a convic- 


tion by a justice of peace on the Deer 
Act, 16 G. 3. c. 3(). a return that the 
record is returned to the se'ssrons, 
and that a copy is annexed to tSte writ, 
is sufficient; for justices ought' in all 
cases to return convictions to fhe ses- 
sions, whether an appeal lies or not. 
Rex V. Eaton. 3 T. R. 385 

3 Third persons cannot object to the 
misdirection of a certiorari to remove 
a cause from an inferior Court, if the 
proper officers in whose keeping the 
record was, wave the objection, and 
return the record upon such writ. 
Daniel v. Phillips. 4 T. R. 499 

3 The Court refused a criminal informa- 
tion against a magistrate for returning 
to a writ of certiorari a conviction of 
a party in another and more forjnal 
shape than that in which it was first 
drawn up, and of which a copy had 
been delivered to the party convicted 
by the magistrate's clerk ; the convic- 
tion returned being warranted by the 
facts. Rex v. Barker, 1 E. R. 186 


CHARTER-PARTY OF AFFREIGHTMENT. 


1. WHAT ACTION MAINTAINABLE ON, 
AND BY WHOM BROUGHT. 

II. CONSTRUCTION OF COVENANTS IN. 

III. PLEADINGS ON. 


1. WHAT ACTION MAINTAINABLE ON, AND 
BY WHOM BROUGHT. 

1 Where a ship was let to freight by 
charter-party from the plaintiff to the 
defendant, a clause in the deed — 
“ and it is hereby covenanted and 
agreed hy and between the said parties 
that 40 days shall be allowed for unload- 
ing and loading again, &c.^' was held 
to raise an implied covenant on the 
part of the freighter not to detain the 
ship for loading and unloading, &c. 
beyond the 40 days : and if he detain 
her for any longer time, the owner^s 
reiii^y is upon that covenant, and 
not in assumpsit, as upon an implied 
new contract. Randall v. Lynch. 

13 E. R. 179 

3 Where ^the master covenanted in a 
charter-party to proceed with certain 


goods from London to Tangiet's; there 
to apply " to the correspondents, fac- 
tors, or agents of the charterer for 
ordere, whether he was to proceed to 
St. Lucar or Cadiz ; and that pursu- 
ant to the orders he would make a 
right and true delivery to the corre- 
spondents, factors, or agents of the 
charterer agreeably to bills of lading; 
and the charterer covenanted that he 
would pay to the master immediately on 
the right and true delivery of the 
cargo in full for the freight of the 
ship at a certain rate in sterling mo- 
ney : and afterwards bills of lading 
were signed and delivered, making 
the cargo deliverable at Tangiers and 
St. Lucar, to^ J. P, (the charterer’s 
agent at Tar^iers) or his assigns, he 
or they paying freight for the said 
goods, so much in sterling money, at 
the current exchange at Cadiz on Lon- 
don : and the master was ordered by 
J. P. at Tangiers to deliver the cargo 
at Cadiz (by which it was averred 
that the master was prevciiit^ from 
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delivering the same to any of the 
correspOTOents, factors, or agents of 
the charterer at Tangiers or St. Lucar 
agreeably to the bills of lading ;) and 
did deliver it at Cadiz to B. P. the 
agent of the defendant in that behalf, 
according to the charter-party ; the 
liiaster, who had not received the 
freight from B. P. on delivery of the 
cargo to him, was held entitled to re- 
cover it from the charterer, in an ac- 
tion of covenant upon the charter- 
party. For neither the fixing of the 
rate of exchange in the bills of lading 
varies this from the common rule 
abovementioned ; nor the omission in 
the bill of lading of going to Cadiz, 
which was named in the charter- 
party, together with Tangiers and 
St. Lucar: for such omission only 
relieved the master, (who was to deliver 
agreeably to the bills of lading,) from 
going to Cadiz, but did not take from 
him the power of going there under 
the charter-party. And again B. P., 
who was only averred to be the agent 
of the charterer, is either to be con- 
sidered as virtually the assign of J. P., 
to whom or to whose assigns the bill 
required the delivery to be made : or 
«/. P. must be taken, in default of 
making any appointment, as having 
refused to accept the cargo \ and then 
the master properly delivered it to the 
agent of the charterer and consignor 
himself, so as to found the action of 
covenant on the charter-party. Shep- 
ard V. De Bemaks. 13 E. R. 565 
3 The plaintiils having contracted by 
charter-party sealed to let a ship, 
then in the Thames, to freight to the 
defendants for eight months, to com- 
mence from the day of her sailing 
from Gravesend on the voyage there 
stated, and covenanted that she should, 
sail from the Thames to any British 
port in the English Channel, there to 
load such goods as the freighters 
should tender, and sail to the West 
Indies, and bring back a return cargo 
to London ; afterwards agreed by pa- 
rol with the defendants that the ship, 
instead of loading at some port in the 
channel, should load in the Thames, 
and that the freight should commence 
from her entry outwards at the Custom^ 
ho ^ ; Held, that this subsequent pa- 
rol contract wm distinct from, and not 
inconsistent with the contract by deed, 
being anterior to it in point of time 


and execution, and might therefore 
be enforced by action of assumpsit. 
White V, Pprkin. 13 E. R. 578 

4 The owners of a vessel, who, by per- 
forming the legal stipulations of a 
charter-party, provoke confiscation by 
the illegal and piratical act of a fo- 
reign state, do not thereby avoid their 
assurance. Sewell v. Royal Exchange 
Assurance Company, 4 Taunt. 856 

5 A. as captain, by charter-party be- 
tween himself and B., agreed to re- 
ceive a cargo of the agents and as- 
signs of B., and B. agreed to procure 
the same. — A. having received a car- 
go abroad, signed a bill of lading sta- 
ting the goods to have been shipped by 

> order of C., and to be delivered to 
his order, and freight to be paid ac- 
cording to the charter-party. In an 
action for negligence in stowing the 
goods, brought by C. against A,, held 
that C. was only an agent and that the 
action should have been brought in the 
name of B, Moores v. Hopper, 

2N. R. 411 

6 A. commissions B, to get a charter- 
party effected on his ship, Russian 
built and British owned. She is ac- 
cordingly chartered to go to America, 
and take in there a cargo of permitted 
goods, rice and cotton l>eing specified, 
and to sail therewith to Cadiz, Lisbon, • 
or Gottenhurgh, as directed by a pre- 
vious agreement ; it appeared to have 
been in the contemplation .of the par- 
ties to carry the goc^s to some port in 
the United Kingdom, and that the 
ship should carry no license: Held, 
that this w'as not an illegal contract, 
so as to deprive A, of his right to his 
commission for procuring the charter- 
party to be eflfected. Haines st. Busk. 

1 Marsh. 191 

II. CONSTRUCTION OF COVENANTS. 

N. B. For the cases relative to the * 
payment qf freigltt, see tit, freight, 
post, 

1 A covenant in a charter-party " that 
no claim should be admitted or allow- 
ance made for short tonnage, unless 
such short tonnage be found and made 
to appear on arrival of the ship, on a 
survey by four sbip-wrighls to be in- 
difi^ently chosen by both parties,*' is 
not a edition precS^ent to the plain- 
tiff's right of recovering for short ton- 
nage ; l^t is a inatter of defence to be 
taken advantpge of by the defendants. 
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and the notaverrin^ performance is no of his principal, even before the vessel 
ground for arresting the judgment. sailed from “this country, to alter 

Hotham, Knt, v. The East India Com- again the dCvSti nation to Lisbon, 

pany, 1 T. R. 638 3d. That the master liaving pro- 

2 A covenant in a charter-party of ceeded with the outward cargo to 

affreightment that the owi^r shall at Lisbon under the first order, and 

his expense forthwith make the ship brought home a return cargo, and de- 
light and strong, &c, for a voyage for livered the same to the ireighter at 

twelve months, &c. and keep her so, London^ was entitled to his freight 

is not a condition precedent to the for that voyage ; though he had not 

recovery of freight, after the freighter sailed with the first convoy : the sail- 

had taken the ship into his service, ing with the first convoy not being a 
and used her for a certain period : condition precedent to his recovering 

but if the freighter be afterwards de- freight for the voyage actually par- 
layed or injured by the necessity of formed under the first order, but a 

repairing her, he has his remedy in distinct covenant, for the breach of 

damages. But if the owner’s neglect which he was lial>le in damages, 

to repair in the first instance had ])re- 4th. And he was entitled to recover 
eluded the freighter from making any sucli freiglit as iij)on a right and true 

use of the vessel, that w’ould have delivery qf the cargo agreeably to the 

gone to the whole consideration, and bills of lading, upon proof of having 

might have been insisted on as a bar delivered the entire number ol‘ cliests, 

to the action. Havelock v. Geddes. See. for wbicli bills of lading had been 
10 E. R. 555 signed ; tbongb it appeared that the 

S Where the master of a v essel cove- contents of the chests of fruit were 

nanted with the freighter (viter alia) damaged by the negligence of the 

that the vessel should proceed with master and crew on board, in not ven- 

the first convoy from England for tilating them sufficiently : the party 

Spain and Portugal, or either, as he injured having his counter-remedy by 

should be directed by the freighter or action for such negligence. Davidson 

kis agents; and there make a right v. Gwynne. 12 E. R. 381 

and true delivery of the cargo, agree- 4 Where a charter-party, dated 6th 
ably to the bills of lading signed for February, but averred not to be exe- 
the same; and so take in a home car- cuted till the 15th of March, contain- 
go, and return and make a right and ed a covenant l)y the ou ner tlial the 
tme delivery thereof at London, &c. ship should and would proceed fi om 
In consideration whereof, and of every D., where she then lay, on or before 
iking abovementioned, the freighter co- the I2th February, on her outward 
venanted (inter alia) to load the ves- bound voyage, and return, kc. and 
scl out and home, and pay certain a covenant by the freigiiter that in 
freight per ton per month, part before, consideration of every thing abovc- 
and the remainder /rwe ?nentioncd. See, he would pay certain 

delivery of the homeward cargo to freight for the voyage ; the voyage 
London : Held, - being averred to be performed, and 

1st. That the freighter having first the freight earned, the owner may re- 
ordered the master to proceed to Lis- cover in an action of covenant, with- 

bon, in consequence of which the out averring that the ship sailed o» or 

master had taken in goods, and signed before the \2th of February, such co- 

bills of lading for that port, could not venant that the ship should sail on or 

afterwards countermand that order, before the \2ih of February being 

and order him to proceed to Gibral- either no condition precedent but only 

tar, without first recalling the bills of an independent covenant, for breach 

lading, or at least tendering sufficient of which the party had his remedy in 

indemn4y to the master against the damages ; or not in the substance of 

consequence of his liability thereon. the contract, which was for the per- 
2d. But supposing the freighter had forming of the voyage for which the 

such a power, yet liis supercargo and ship was chartered, and earning the 

agent, who, was on hoard the vessel, freight; or being rendered impossible 

h^ tb^ like authority in the absenc to be performed by the parties them« 
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selves not having executed the deed 
till after the time appointed for doinj^ 
the act, and thereby dispensin;^ with 
the performance of it. Hall v. Caze- 
nove. 4 E. R. 477 

5 Where a charter-party of afl’reifrht- 
ment, provided that in case of the 
** inability of the ship to execute or 
proceed on the service,^* certain })er- 
sons should be at liberty to make 
such abatement out of tile freii^ht as 
they should think reasonable: Held, 
that an inaliiUty of the ship to pro- 
ceed to sea for want of men to navi- 
{^ate her was within the proviso, al- 
though such want of men proceeded 
from the ravages of the small-pox 
amongst the original crew, the death 
of some, and the desertion of others 
IVom fear of the distemper, and an 
impossibility of procuring others on 
the spot in their room. Beaison v. 
SchanL 3 E. R. 233 

0 By charter-party, the freighter cove- 
nants with the owner to sliip a cargo 
at Oporto, and to dispatch the ship 
with the first convoy for England, 
within fourteen working days after 
she is ready to receive licr cargo. It 
is also ngia ed, that the freighter may 
detain the ship for loading, for fifteen 
running days after the fourteen, pay- 
ing for the fiflecn at a certain rate. 
Ihe first convoy sails after the expira- 
tion of the fourteen days, and before 
the end of the fifteen: lleld, that the 
covenant to sail with the first convoy 
is restricted by the agreement for the 
fiftcin days ; and therefore that the 
dei'endant i . not liable to pay for the 
detention after the hfLten days. Con- 
nor V. Smith. 1 Marsh. 27ii 

7 A covenant in a charter-party of af- 
freightment, to pay freight and de- 
murrage to the owner for the hire of 
the vessel, is not transferred to the 
vendee by a bill of sale of the ship 
made during the voyage; and such 
owner afterwanls becoming bankrupt, 
his assignees, and not the vendee of 
the ship, have the legal right to re- 
ceive the freight ancl demurrage due 
from tlie freighter ujioii the charter- 
party. Splidt V. Bowles, 

10 E. R. 279 

8 If a vessel be chartered to any ports 
of an island, pan of which is hostile, 
and part neutral, and the freighter 
covenants to procure a license : if the 


ship trades to a neutral port of the 
island, it is no breach of the cove- 
nant, that^the freighter has procured 
a license which would not authorize 
the like trade to an hostile port. John* 
son V. Greaves. 2 Taunt. 344 

9 The clauses in the East India Com- 

panj’^’s eharter-partie?, whereby the 
Company agree to allow 200/. per 
month for provisions while the ship 
remained in India or China, to he 
computed from her delivery of the 
Company's dispatches (if any) at the 
ship's ‘\first consigned port, until she 
should he dispatched from her last 
port in India or China to return to 
Europe,** is to be understood of her 
last consigned port; and will not in- 
clude the time which elapsed after 
her departure from Canton (which 
was her last consigned port accord- 
ing to her sailing instructions), on 
her return \o Europe, from which 
course she was driven by stress of 
weather, and forced to put into Bom* 
hay for repairs, before she was again 
di>palchcd for Europe. But after the 
ship was ready to sail again from 
Bombay, the Comjiany having de- 
tained her two months longer for 
convoy hefovv^ they again dispatched 
her for Europe, they paid the 2o‘()/. 
a-month for that ])criod. Tiie 14/. 
covenanted to be paul by the Compa- 
ny to the ship-own('r in England, for 
each passenger ordered on dioard the 
ship in India by the Compan} \s 
agents, is payable, notwithstanding 
the lo:^s of the ship liefo! e her arrival 
in the Thames. Moffat v. The East 
India Company. 10 E. R. 408 

10 Under the common printed form of 
the East India Company's charter- 
parties, thvi Company are warranted 

. in semhng any charter^ ship on a 
warlike expedition, in aid of govern- 
ment, under command of the king's 
ollicer placed on board; and such 
ship remains under tlie charter-party, 
though alterations are made to in- 
crease her number of guns, &c. and 
though a king's officer assumed the 
command of her, and hoisted the 
king's broad pendant on board. Do* 
bree v. The East India Company. 

13 E. R. 290 

III. PLEADINGS. 

1 In covenant on a charter-] larty, by 
which it was agreed to employ a ship 
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of which the plaintiff was the captor, 
as soon as condemnation should have 
passed, the sentence mu^t be taken to 
mean a legal sentence ; and the party 
who sues for the freight must aver 
that the ship was condemned by a 
Court having competent jurisdiction. 
Unwin v. Wolseley. 1 T. R. 674 
2 By a charter-party of affreightment 
the owner of the ship covenanted 
to take on board at London the 
freighter’s goods, and proceed there- 
with to Monte Video, and there to 
deliver them to the freighter’s agent, 
and receive from him another cargo, 
and (wind and weather permitting) 
proceed therewith to his port of dis- 
charge in G. B., and there deliver 
the same to the freighter, and 
end the said voyage: In conside- 
ration whereof the freighter cove- 
nanted to pay 670/. per month, for \ 
freight, during the said intended 
voyage to Monte Video, and back 
to her port of discharge ; such freight 
to commence from the day the 
ship should be ready to receive 
her outward bound cargo, and to 
end when she should have finally 
discharged the whole ; and also to 
pay two-thirds of all pilotage and 
port- charges during the said voyage; 
such freight, pilotage, and port- 
charges to he paid on the arrival and 
discharge of the ship at her destined 
port in G. B. — 

In covenant by the owner for an 
alleged breach in non-payment of 
freight, pilotage, and port-charges, 
it is not enough to shew that the 
ship, after having taken in a cargo 
in G. B., and proceeded part way 
on the voyage, but before her ar- 
rival at Monte Video, was, without 
the default of the owner or crew, 
wrongfully seized and brought back 
to London, and there detained for 
some time, till she was restored 
to the owner; in consequence of 
which she required repairs, which 
were done with all necessary dis- 
patch, and that the owner was then 
ready and willing to cause the ship 
to prosecute and complete her voy- 
age, and gave notice thereof to 
the freighter, and tendered him the 
ship properly fitted, &c. for the 
purpose, and requested him to give 
the necessary instructions in that 


behalf, and offered itq observe the 
same, &c. but that the freighter 
would not give any such instructions, 
&c. nor permit the ship to prosecute 
or complete the voyage ; but reused 
to do so, and wholly renounced the 
chartei'-party, and the further prose- 
cution of the voyage, and wholly dis- 
charged the owner from further prose- 
cuting or completing the voyage, and 
dispensed therewith. 

For the freight {qua freight), pilot- 
age, and port-charges, are only cove- 
nanted to be paid by the freighter on 
the arrival and discharge of the ship at 
her destined port in G. B., and there- 
fore such arrival and discharge, which 
must be understood after the stipulated 
voyage performed, are conditions pre- 
cedent to the owner’s right to freight, 
&c. And it is not enough to shew 
that the owner did all in his power 
towards earning the freight, &c. by 
the tender of his ship to complete the 
voyage, and his offer to obey the 
freighter’s instructions ; because, 
though the owner had actually done, 
as far as lay in his power, all that lie 
offered to do, and which the freighter 
discharged him from doing, it would 
only have amounted at most to an en* 
deavour on his part to complete the 
voyage and earn the freight, &c. but 
such completion was still liable to be 
defeated by the act of God, or the ac- 
cidents of the voyage ; and the per- 
formance of the condition which was 
to entitle the owner to freight, &c. 
would still have been contingent, al- 
though such his offers had been ac- 
cepted by the freighter. Therefore 
this is not like the cases where a party 
tendering to do that which he has un- 
dertaken, and which he has the immedi- 
a/e power of doing at the time, in order 
to entitle himself to a concurrent duty 
from another, is, (by a refusal of that 
other to accept such tender,) dispensed 
with the necessity of averring perform- 
ance of it, in an action for a breach in 
not performing the subsequent or con- 
current duty. *Smith v. Wilson. 

8E. R. 437 

3 The charterer of a ship from L. to B. 
and back, cannot plead to an action 
brought against him by the owner on 
the charter-party for not providing a 

. sufficient cargo at B., that the ship 
sailed on the voyage from L, without 
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convoy, contrary to the 43 G. 3. c. 57. 
and that the plaintifF was privy to and 
knew the same: it not being in the 
contemplation of the parties at the 
time of entering into the contract to 
violate the regulations of that Act. 
Wilson V. Foderingham, 1 M. & S. 468 
4 Where the master of a ship covenant- 
ed in a charter-party to go to a certain 
port of America, and receive a loading 
from the freighter, alongside the ship, 
and bring home the same ; with an 
exception of the restraints of rulers, 
&c. : but the freighter covenanted ab- 
solutely to provide the loading with- 
out any such exception ; it seems that 
an embargo in the American port, 
which prevented the freighter from 


loading the ship, did not discharge 
him from his covenant ; but the plea 
alleging that the defendant did pro- 
vide a cargo, and was ready and will- 
ing, and offered to send it alongside 
the ship, but that the plaintiff refusetl 
to receive it there, and discharged the 
defendant from sending it alongside, 
on which issue was taken by the re- 
plication, was held not to be sustained 
by evidence of the master’s written 
acknowledgment of the defendant 
having offered to load the cargo on 
board, on his (the master’s) being 
ready to take it, for the purpose of 
raising the question of law on the 
embargo. Sjoerds v. Liiscomhe. 

16 E. R. 201 


CHOSE IN ACTION. 


1 Though a chose in action cannot 

strictly in law be assigned, yet in 
equity it may : and in the case of a 
policy of insurance the Court will so 
far take notice of an assignment as to 
permit an action to be brought in the 
name of the assignor. Delaney v. 
Stoddart. 1 T. R. 26 

2 The assignor of a chose in action who 

is become a bankrupt, may sue the 
clebtor for the benefit of the assignee. 
Winch V. Keeley. 1 T. R. 619 


3 An assignment of a chose in action 

need not be by deed. Howell v. il/ab 
ivers. 4 T. R. 690 

4 Comments on assignments of choses in 
action per Buller, J. 4 T. R. 340 

5 The assignee of a Scotch bond may 

maintain an action of assumpsit against 
the obligor, in his own name. Innes 
V. Dunlop, Bart, 8 T. R. .595 

6 An equitable assignment of a debt 

may be by parol as well as by deed. 
Heath v. Hall. 4 Taunt. 326 


COMMON. 


I. APPENDANT OR APPURTENANT. 

II. APPROVEMENT AND INCLOSURE, 

III. RIGHTS OF COMMONER. 

IV. PLEADINGS. 

V. EVIDENCE. 


I. APPENDANT OR APPURTENANT. 

1 Common appurtenant may be claimed, 
as well by grant within time of me- 
mory, as by prescription ; and after a 
uiiity of possession in the lord of the 
land, in respect of which the right of 
common was claimed with the soil 
and freehold of the waste, proof tHat 
the lord’s tenant of the land had for 
50 years past enjoyed the right of 
common on the waste is evidence for 


the jury to presume a new grant of 
common as appurtenant, so as to sup- 
port a count in an action by the te- 
nant for surcharging the common, de- 
claring upon his possession of the mes, 
suage and land, with the appurte- 
nances, and that by reason thereof he 
was entitled of right to the common 
of pasture as belonging and appertain^ 
ing to his messuage and land; and 
also to support another count, in sub- 
stance the same, alleging his posses- 
sion of the messuage and* land, and 
that by reason thereof be was entitled 
to^CQinmoii of pasture, &c. Cowlam 
V. Sl(u:k, 15 E. R. 108 

2 Where one of two adjoining commons, 
with common of vicinage, was enclosecl 
and fenced off by the owner of the 
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soil, leavina: open only a passage suf- 
ficient for the highway which led over 
the one to the other; yetoUs the sepa- 
ration was not complete, so as to pre- 
vent the cattle straying from one to 
the other by means of the highway, 
the common by vicinageslill continued. 
Gullet t V. Lopes f Bart, 13 E. R. 348 

3 A claim of a right of common without 
stint as annexed to an ancient mes- 
suage, without land, cannot exist in 
law. Benson v, Chester, 8 T. R. 398 

4 An ancient deed of feolFment granting 

the w'astes and commons of a manor 
to feoflees in trust to permit the te- 
nants and inhabitants, &c. to use and 
enjoy the same as they had formerly ' 
done, or been accustomed to do, must 
he taken to mean such a right of com- 
mon as may by law exi.-t, namely, a 
right of coininon restricted by levanoy 
and couchancy. 8 T. R. 398 

5 Common for cattle levant and couch- 

ant cannot be claimed by prescrip- 
tion, as appurtenant to a house witli- 
out any curtilage or land. Schok^ v. 
Hargreatc, 5 T. R. 48 

8 Levancy and couchancy means the 
possession of such lanrl as will keep 
the cattle claimed to be commoned 
during the winter, 5 T. R, 46 

7 Common appurtenant without levancy 

and couchancy, convertible for a lime 
to common in gross. Bunn v. Chan- 
7ie?i. o Taunt. 248 

8 After an * easement has been extin- 
guished by unity of possession, a new 
casement is not created by a grant of | 
messuage and land with common aji- 
purtenant ; though those who have 
occu])icd the tenement since the ex- 
tinguishment have always used com- 
mon therewith ; otherwise, if it had 
been a grant of all commons used 
therewith. Clements v. Lambert, 

1 'faunt. 205 

9 A copyholder who has common in a 
waste, without the manor of which 
his Copyhold is parcel, has it as annex- 
ed to the land, and not to his custom- 
ary estate, and must prescribe in a 
que estate, tlirough his lord for him 
and all his customary tenants thereof. 
And sudi common without the manor 
is not extinct by enfranchisement of 
the copyhold, though there be no 
words of re-grant. And after enfran- 
chisement, the feollee must prescribe 
in a que estate of his lord for himself 
and his customary tenants, till the 


time of the enfranchisement, and since 
that time for the feoflee and his heirs, 
as appurtenant to the onfrancliised te- 
nement. Barivick v. 3JatthciL's. 

5 Taunt. 385 

II. APPROVEMENT AND INCLOSURE. 

1 Any person who is seised in fee of part 
of a waste within a manor may u])- 
prove, leaving a sutlicieucy of com- 
mon, though he be not the loi d of ihc 
manor. Gloter Lane, {Clerk), 

3 'J\ R. u:, 

2 There can be no approvement by ilic 

lord of the manor m dorogalion of a 
right of common of turbary. Grant 
V. Gunner. 1 Taunt. 435 

3 The lord has no lag'nt, under tlie sta- 

tute of 3Tciton, to inclose and approve 
the wastes of a manor, v\ licrt‘ liie te- 
nants of a manor liave a right to dig 
gravel, or take estovers on the wasters. 
Duherlej/ v. Page. 2 jb 3r>l 

4 A custom in a manor, that any person 

being desirous <-.f inclosin;,'; may ap])ly 
to the Court, 6<c. first obtaining the 
consent of the lord, does not abridge 
the lord’s conimundaw#fght of inalos- 
ing without any Mich a))plicatioii, pro- 
vided ho leave a common sutheient 
for the tenants. 2'r. R. 392, n. 

And see tit. Mwnn, post, 

5 By a grant of a manor with an excep- 
tion of the wastes, they are thereby se- 
vered from tile manor, though the co- 
pyholders conlinne to liave a right of 
common thereon by immemorial cus- 
tom ; and after a grant of the soil of 
those wastes to trustees lor the use o{‘ 
the copyholdei's in free s(>eage, tlie 
lands when inclosed will be freehold 
and not copyhold. Uevell v. JodrcU. 

2T. H.415 

8 A custoju that the owners of ancient 
messuages, iicc. within a manor have 
had assigned to them by the Moss- 
Reeve certain portions of the common, 
to be held by them in severalty, for 
digging turves, &c. called jMoss- Dales, 
and having inclosed and improved such 
31oss-Daics (after clearing them of 
turves), and held ^hem so inclosed in 
severalty, discharged from all right of 
common, is good in law. Clarkson v. 
Wood house. 5 T, R. 412, w. 

7 The lord of a manor, or his grantee, 
may inclose and iipprove part of a 
common against tenants having com- 
mon of pasture, notwithstanding they 
have also some other right on the 
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common, as a right to dig For sand, 
&c. if he leave sufficient common of 
pasture. Shakespeare v. Peppin. 

6 T. R. 741 

8 The owner of a tenement may have 

two distinct rights of common for his 
cattle levant and couchant upon such 
tenement upon dilterenl wastes in dif- 
lereut manors under several lords : 
and tin refore an allotment under one 
Inclosure Act in lieu of his right of 
common upon one of such wastes will 
not do away or lessen his claim for an 
equal allotment with other common- 
ers under a subsequent Act for inclo- 
sing the other waste. Plollini'shead v. 
Waltoji. 7 E. R. 485 

9 An inclosure made from the waste \2 

or 13 years before, and seen by the 
steward of the same lord from time to 
time, without objection made, may be 
presumed by the jury to have been 
made by license of the lord ; and 
ejectment cannot be brought against 
tile tenant as a trespasser, without 
previous notice to throw it up. Doe 
d. Foley v. IVilson. 11 E. R. 50 

10 Where by the terms of an inclosure 
act I'or inclosing the wastes of a manor, 
a certain portion tvas to be made to 
the lord in lieu ol’ his right and interest 
in the soil, and the residue w^as to be 
allotted to the several tenants in fee, 
discharged from all customary te- 
nures, &c. a saving clause, reserving 
to the lord of the manor, all scigiiories 
incid(*nt to’ the manor, and all rents, 
fines, services, &.c. and all other royal- 
ties and manorial jurisdictions v;hat- 
ever, will not reserve mines under 
those allotments to the tenants ; 
though it appear that there w as a sub- 
sisting lease of such mines at the time 
the act passed, granted by the lord oi’ 
the manor. Townley v. Gibson. 

2 T. R. 701 

11 If a person who has common in the 
manor of A. and common in the ma- 
nor of B. for all his cattle levant and 
couchant, on his tenement in A. re- 
ceives under an Act for inclosing the 
wastes in A. an aUotment in satisfac- 
tion of his common in A., he is ne- 
veitheless entitled under an Act for in- 
closing the wastes in B. to an allot- 
inent thereof in respect of his common 
in B., and that to the same extent as if 
be had never had any common or al- 

8 


lotment in A. Barivick v. Matthews. 

5 Taunt. 3(>5 
S. C. 1 Marsh. 50 

12 Where allotments were made and 
awarded to W. L., in respect of several 
customary estates, of which he was 
seised in fee according to the custom 
of the manor, under an agreement be- 
tween the lord of the manor and the 
commoners, and an award made there- 
on, which were confirmed by an In- 
closure Act, and which agreement con- 
tained a clause, saving to the lord all 
mines and all royalties and privileges 
in tarn amplo modo, as he bad enjoyed 
the same within the ancient customary’ 
tenements, and the award contained 
also a clause, saving to the lord all 
seignories and royalties incident to the 
manor. And the Act saved to him the 
seignories, and all rents, services, courts, 
&c. and all other royalties, jurisdictions, 
and pre-eminences incident to the 
manor, in tain amplo modo as he 
might iiave enjoyed the same in case 
the Act had not been made, and also 
contained a clause that nothing should 
alter or annul any settlements, &c. af- 
fecting the lands to be inclosed, but 
that the several allotments should be 
held by the several persons to w hom 
„ allotted, to the same uses, and for the 

same estates, and subject to such limi- 
tations, &:c. as the lands in respect of 
which such allotments were made, 
were limited to : Held, that the allot- 
ments so made were freeliold, and not 
customary estate ; and therefore were 
not within the custom of the manor ; 
that customary estates are not devise- 
able by will. Doe d. Lowes v. Da- 
vidson. 2 M.& S. 175 

13 A lord of the manor was h^ld enti- 
tled to an allotment under an Inclo- 
surc Act, ia respect of his demesnes of 

* the manor, over and above the allot- 
ment awarded to him by the Act in • 
respect of his right as lord of the ma- 
nor. Arundell v. Viscount Falmouth. 

2 M. & S. 440 

14 An Inclosiire Act gave pow'er to the 
Commissioners to award in what town- 
ships the allotments should be assessed 
to the rates and taxes. They^ aw'ardcd 
that certain allotments which before 
were within the district of 11. were 
within the township of C. Held, that 
they did not thereby become rateal)le 
in C. Fenton v. Boyle. 1 Taunt. 344 
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III. RIGHTS OF COMMONER. 

1 One commoner, who has surcharged, 
may neFertheless maintain an action 
against another for sureharging the 
common. Hobson v. Todd. 4 T. R. 71 

2 A commoner may maintain an action 

on the case for an iiyury done to the 
common, by taking away from thence 
the manure which was dropped on it 
by the cattle ; though his proportion 
of the damage be mund only to the 
amount of a farthing ; at least the 
smallness of the damage found is no 
ground for a non-suit. Pindar v. 
Wadsworth. 2 E. R. 154 

3 The right of commoners in a common 

may subservient to the right of the 
lord in the soil ; so that the lord may 
dig clay-pits there, or empower others 
to do so, without leaving sufRcient 
herbage for the commoners, if such a 
right can be proved to have been al- 
ways exercised by the lord. Bateson 
V. Green. 5 T. R. 41 1 

4 So the lord may, with the consent of 
the homage, grant part of the soil of 
the common for building, if he has 
immemorially exercised such a right. 
Folkard v. Henwiett. 5 T. R. 41 7, w. 

5 A commoner cannot justify cutting 
down trees planted by the lord on the 
waste, though there be not a suffici- 
ency of common left ; but his remedy 
is by action on the case, or by assize. 
Sadgrove v. Kirby. 6 T. R. 483 
Affirmed in Cam. Scac. Kirby v. 
Sadgrove', (in erroi'J^ 1 B. &P. 13 

6 But if the lord totally exclude a com- 
moner from the common, the com- 
moner may do whatever is necessary 
to let himself into the common. 

6 T. R. 485 

7 A. being possessed of a quantity of 
land in a common field, and having a 
right of common over the whole field, 
and B. having also a right of common 
over the whole field, they enter into 
an agreement for their mutual advan- 
tage and convenience, not to exercise 
their respective rights for a certain 
term of years, and each party cove- 
nants to that effect. If, during the 
term, the cattle of B. come upon the 
land of A., he may distrain them da- 
mage feasant ; for the general rule that 
one commoner cannot distrain the 
cattle of another is superseded by the 
special agreement, by which, (with 
regard to A.,) B. became a stranger. 


And A. mky in his replication (in an- 
swer to a plea pleaded by B. of his 
right of common, in bar of the cogni- 
zance of A.) set forth the special cir- 
cumstances of the agreement and co- 
venants, and leave the construction of 
them to the Court. Whiteman v. King. 

2 H.B. 4 

IV. PLEADINGS. 

1 A plea of prescription for common in 

a qite estate is good afler verdict, 
though it be not in express terms al- 
leged that the owners of the estate 
have used it from time immemorial. 
Clark V. King. 3 T. R. 147 

2 If to an action of trespass in the com- 
mon called A. the defendant plead 
that A. and B. commons lie open to 
each other, and then prescribe for a 
right in both commons, the plaintiffi 
must traverse the whole prescription. 
Morewood v. Wood. 4 T. R. 1 57 

I 3 For all prescriptions are entire, and, 

^ when pleaded, the adverse party can- 
not d( ny a part only, but must deny 
the whole. 4 T. R. 157 

4 In pleading a right to enter a com- 
mon to dig for and carry away sand 
and gravel for the repairs of a house, 
it is necessary to allege that the house 
was out of repair, that the party en- 
tered for the purpose of digging for 
and carrying away sand and gravel for 
llic necessary repairs of that house, 
and that the materials were used for 
that purpose. Peppin v. Shakespeare. 

G T. R. 748 

5 A prescription for common of pas> 
ture, for a certain number of sheep, 
on jL, every year, at all times of the 
year, is well laid, though the evidence 
whicli proves the right of common, 
proves also that the tenant of a cer- 
tain farm has a right to have the sheep 
folded at night on ios farm, after they 
have fca on the common during the 
day. Brook v. Willet. 2 H. B. 324 
And see Cowlam v. Slack. 

15 E. R. 108. ante. 187 

V. EVIDENCE. 

1 The immemorial *ex€rcise of a right 
by the lord to grant part of the soil of 
a common for building, is evidence 
that he reserved that right to himself 
when he granted the right of common 
to the commoners. Folkard v. Hem- 
melt. 5 T. R» 417, w* 
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CONUSANCE 


CONUSANCE^ HOW CLAIMED. | 

1 Claim of conusance made by the vice- 
chancellor of the University of Ox- 
ford, ill the vacancy of the office of 
chancellor by death, on behalf of the 
Universiw, allowed in a plea of tres- 
pass. Williams v. Brickenden. 

11E.R.543 

2 Conusance of a plea of trespass sued 
against a resident member oi the uni- 
versity of Cambridge, for a cause of ac- 
tion verified by affidavit to have arisen 
within the town and suburbs of Cam- 
bridge, over which the university 
Court has jurisdiction, was allowed 
upon the claim of the vice-chancellor 
on behalf of the chancellor, masters, 
and scholars of the university, entered 
on the roll in due form, setting out 
their jurisdiction under charters con- 


firmed by act of parliament, and aver- 
ring the cause of action to have arisen 
witnin such jurisdiction. Brown, 
v. Renouard, 13 E. R. 12 

3 Claim of conusance by the university 
of Oxford was allowed in an action of 
trespass against a proctor, a pro-proc- 
tor, and the marshal of the university ; 
though the affidavit of the latter, de- 
scribing him as of a parish in the sub- 
urbs of Oxford, only verified that he 
then was and had been for the last 
fourteen years a common servant of 
the university, called marshal of the 
university ; and that he was sued for 
an act done by him in discharge of his 
duty, and in obedience to the orders 
of the other two defendants, without 
stating that be resided within the uni- 
versity, or was matriculated. Tltorn- 
ton V. Ford. 1 5 E. R. 634 


CONVICTION. 


general FORM AND QUALITIES OF. 

(а) Information, Form of. 

(б) Evidence, how stated. 

(c) Judgment, Form of. 

(d) Penalty, how levied and ap- 

propriated. 

(e) Surplusage, when it vitiates. 


(a) hformation. Form of. 

1 An information founded on a penal 
statute must negative the exceptions in 
the enacting clause creating the pe- 
nalty, and also those contained in a 
former clause to which the enacting 
clause refers in express terms. Rex 
V. Pratten. 6 T. R. 559 

3 And a summary conviction for any 
offence created by statute, must nega- 
tive every exception contained in the 
clause creating the offence. Rex v. 

8 i .R. 542 

3 The stat, 36 G. 3. c. 60. enacting, that 
no person shall expose to sale metal 
buttons marked with the word gilt 
(the same not being really gilt), know- 
ing the same not to be gilt, under a 


certain penalty; a conviction, char- 
ging that the defendants did the act un- 
lawfully dind fraudulently contrary to the 
form of the statute, is bad, without an 
express charge that they did it know- 
ingly ; and such defect is not aided by 
a proviso in the statute " that no con- 
viction for any offence in the act 
should be set aside for want of form, 
or through the mistake of any circum- 
stance, provided the material facts al- 
leged were proved for this requires 
all material facts to be alleged^ and 
' knowledge is a material fact to const i- 
• tute such an offence. Rex v. Jukes. 

8 T. R. 536 

4 So it is a material fact that the defend- 

ant does not come within any excep- 
tion in the enacting clause, and such 
a defect is not aided by the proviso. 
Rex V. Jukes. 8 T. R. 542 

5 The Court will not allow a conviction 
to be amended for a defect iq the in- 
formation. Rex V. Jukes. 8 T. R. 625 

6 A conviction o*i the Excise Laws, 
against A. and Company, cannot be 
supported. Rex v. Harrison Sf Co. 

8 T. R. 508 

7 Conviction on stat. 22 6?. 3. c. 47. for 
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insuring; a ticket in the lottery, autho- 
rized by 25 6r. 3. quashed, because 
the information did not state that the 
ticket on which the insurance was 
made was a ticket in the state lotteri/. 
Rex V. Trelawfiey, 1 T. R. 222 

8 The stat. 39 and 40 G. 3. c. 106, 
enacts that all agreements, Sfc. in wri- 
ting; or not, by any journeyman manu- 
facturers, for controlling any person 
carrying; on any manufacture, &c. in 
the conduct thereof, &c. shall be ille- 
gal ; and it gives a summary form of 
conviction, in which the offence is re- 
quired to be stated : Held, that a con- 
viction, alleging generally that the de- 
fendants were concerned in entering 
into certain agreement for the purpose 
of controlling A. B. Sfc. without sta- 
ting what the agreement was, was bad; 
even if the variance in stating the 
agreement to be for the purpose of 
controlling, instead of /or controlling, 
W'cre not fatal. Rex v. Nield. 

G E.R. 417 

9 An allegation in an information, that 
the defendant bought a certain 
quantity of wheat containing divers, 
to wit, fifteen bushels,^’ is suificiently 
certain. Rexv. Arnold. 5 T. R. 35G 

10 A conviction on the stat. 5 Geo. 3. c. 1 
14. for fishing w ithout consent of the 
owner, in part of a certain stream j 
which runneth between B. in the pa- 
rish of A. \n the county of IV. and C. 
in the same parish and county,’’ 
quashed, because it did not appear 
that the 'intermediate course of the 
stream between the Iw'o termini in 
which the oflence was alleged to be 
committed, was in the county of M. 
and within the jurisdiction of the con- 
victing magistrate. Rex v. Edwards. 

1 E. R. 278 

11 It is no objection to a conviction, to 
state, that the informer came and gate 
the justice to he informed, in the 
preterperfect tense. Rex \. Hall. 

1 r. R. 320 

12 A conviction of a journeyman calico- 
printer, under stat. 39 & 40 G. 3. c. 
106, & 41 G. 3. c. 38, for refusing to 
work,: Held bad for want of stating 
that such refusal was made within the 
jurisdiction of the convicting magis- 
trates. Rex V. Hazcll. 13 E. R. 139 

13 A conviction slated to be made by 
justices of the peace, &c. at the public 
office inAGreat Marlborough Street, 6^'c. 
does not legally denote that it was 


made by one of the police magis- 
trates under the slat. 42 Geo. 3. c. 76, 
&c. Rex V. Seale. 8 E. R. 568 

14 An information, appearing to he laid 

more than ten days after the offence 
charged and proved to be committed, 
is sufficient upon the stat. 19 G. 3. c. 
50, s. 2. ; without negativing that the 
owner had, within ten days after the 
seizure, claimed the vessels seized. 
Rex V. Chandler. 14 E. R. 267 

15 An information, charging the de- 

fendant with having in his custody and 
possession certain private and conceal- 
ed vessels for distillation, to wit, one 
still, bfc., one head, &c. (for each of 
which the oflender is liable to a sepa- 
rate penalty ;) and tlieii alleging that 
he forfeited for the said still one pe- 
nalty ; and the justices, after proof of 
the several oiTcnas stated in the first 
part of the information under the ti- 
deiicet, convicting the dcl'endant in the 
single penally prayed for **for his said 
officnce mentiontd in the said inj'orma- 
tion such conviction W'as hulden to 
be suOicieiitly certain and good. Rex 
V. Chandler. 14 E. R. 26? 

(/>) Evidence, Slatcmtni of. 

Tlu* inagi.-trate ought to stale in the 
conviction, the whole of the evidence 
fi*rand against the dtTendaiit. Rex v. 
CLarkc. 8 T. R. 220 

! 2 Where junver of conviction is liy sta- 
tute given to a magisiratt, he is the 
sole judge of the weight of the* evi- 
dence given belbre liiru ; and the 
Court will not examine ulnther or 
not lie has drawn a right conclusion 
from the evidence : but if no evidence 
appear in the conviction to support a 
: material jiart of the information, the 

Court will quash the conviction. Rex 
V. Smith. 8 T. R. 588 

3 In a conviction, if the defendant ap- 

pear and plead, and the evidence he 
given on the same day, the Court will 
int( nd that the evidence was given in 
the defendant's presence. Rex v. Thomp- 
son. 2 T. R. 18 

And st'c Rex v. Lovet. 7 T. R. 152 

4 And this, even tlfough it be stated that 

the appearance w'as at A., and that the 
t*vid<nee was given at B. Rex v. 
Swallow. 8 T. R. 284 

5 It is a good objection to a conviction, 

that it does not state that the evidence 
was given in the defendants presence. 
Rex V. Bcnwcll. G T. R. 75 
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6 Per Lord Kenyon. - One point in the 
case ol* Rex v. Thompson (2T. R. 18 
aiUe^arti 3.) has always aflorded me 
o-reat dissatisfiiction ; ririinely, that the 
Court would in any case intend that 
the evidence was given in the defend- 
ant’s prcvsence, without its so .appear 
ing upon the face of the convrction. 

1 E. R. 648, n. 

7 Conviction on 5 Anne, c. 14. quashed 
because the witness was not sworn and 
examined in the defendant’s presence. 

,Rex V. Crowther. 1 T. R. 125 

8 It is not sutTicient to read over the de- 

position in the defendant’s presence. 
Rex V. Crowther, 1 T. R. 125 

Rut if tlie defendant cor»fess the charge, 
the irregularity is cured. Rex v. 
Hall. 1 T. R. 320 

9 Whore a penalty is to be sued for, before 
justices of the peace, within a certain 
time after the fdlence committed, it 
must appear on the face of such con- 
viction upon the recital of the evidence 
of the witness tliat the prosecution was 
in time. Re. i v. IVoodcock. 7 E. R. 14(> 

10 And if the witness be only stated to 

iiave nientioned the mouth and day, 
omitting the year in whieh the oflt-nee 
was committed, and there be n • refer- 
ence to 'connect it wdli the true date, 
the omission cannot be supplied by 
any presumption, ibid. 

11 It is enough lint the conviction sets J 
foi’tli that the witness was examined j 
on oath, without stating that the ma- 
gistrate had authority to administer 
the oath. Hex v. Picton. 2 E. R. 195 

12 Conviction on the Lottery Act 
quashed bt'cause the evidence did not 
state tbeoffeiice to have ocen committed 
w^hcre laid. Rex v. Jefferies. 1 T. R. 241 

13 A conviction under the Malt Act 
42 G. 3. c. 38 s 30, stating that J. F. 
deposed before the justices as follows: 

that the deienclant is a maltster, that 
he, together with one IV. R. survi yed 
the malthouse of the defendant on the 
\2th of May now last past, and found 
a floor of malt in operalion very wet, 
and tlie .said W. R saith that he sur- 
veyed the said maltlio^sr with the said 
J. F.” It was objected that this evi- 
dence did not prove the defendant u 
have been a maltster -at the time of the 
offence alleged to have been committea, 
for the statement tuat the defendaui 
is a maltster must refer to the day on 
which the witness was examined ; and 
non constat that the defendant was a 


maltster on the 12th of May, but held 
good, for the malthouse could not 
have been purveyed if the defendant 
liad not entered it as a maltster. Rex 
V, Crisp. 7 E. R. 389 

14 The stat. 14 Cur, 2. c. 24. 45., giv- 

ing summary jurisdiction in oflences 
against the excise, committed within 
the limits of the chief office of excise 
in London, to the chief commission- 
ers, &c. ; and within all or any 
other the counties, citie.s, &:c. within 
this kingdom, &c. to two or move jus-- 
tices of the peace residing near to the 
place where such offence shaH be com- 
mitted must he understood to be 
confined to justices of the peace of the 
county, &c. wherein the offence was 
comiiutted : and therefore if a de- 
fendant he convicted by two resident 
justices of the peace upon the stat. 
19 G. 3. c, 50. s. 2. for having in his 
custody and pos.session a private and 
concealed still for illicit distillation; 
and the evidence only shew that his 
house was in tli^ county, and that the 
still was found couceakd in the garden 
of the said house ; such garden not ap- 
pearing to he ill the same county; 
the conviction Ls bad. Rex v. 

Chandler. 14 E. R. 267 

15 ^itctre, how far evidence that the 
still was found concealed in the gar- 
den of the defendant’s house, ap- 
parently just, worked off'; but with- 
out proof that the defendant himself 
was in or near his house at the time ; 
would warrant a conviction of him as 
having such illicit and concealed still 
in his custody and possession f id. ibid. 

(c) Judg7nent — Form of. 

1 If a conviction do not state an adjudi- 
cation, it cannot be supported whether 
tjie punishnieni be or be not fixed by 
the statute. Rex v. Harris. 7 T. R. 238 

2 A conviction I’or the said offence** 
wheie there are two distinct offences 
charged in the information, was held 
had. Rex v. Solotnons. 1 T. R. 249 

3 Writ re the conviction, after setting 

forth the evidence, stated, thereupon 
the defendant, on, &c. at, &c.. before 
me, &c. by the oath of one cretlible 
witness, according to the form of the 
statute i.s convicted it was held to be 
an adjudication by the justice, that he 
is convicted of the offence. Rex v. ' 
Thompson. 2 T. R. 18 

4 Where an Act gives power to a mag is- 

O 
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trate on a summary conviction to 
aware] the reasonable charges of taking 
a distress, he must ascertain the 
amount in the conviction ; and an ad-^ 
judication that the defendant shall pay 
the reasonable charges of the levy is 
bad. Rex v. Symonds, 1 E. R. 189 

5 By the Vagrant Act, 17 G. 2. c. 5., 
after a rogue arid vagabond has been 
committed to the Sessions, and they 
adjudging him to be a rogue and va- 
gabond, order him to be further im- 
prison^ and kept to hard labour for 
six months, and to be publicly whip- 
ped dxxrm^ that time, and that after 
the expiration of his imprisonment he 
should be sent and employed in his Ma- 
jesty's service, pursuant to the statutes ; 
Held, that the whole forms one sen- 
tence, and being defective in the latter 
part for want of adjudicating whether 
the Sessions state whether by sea or 
land, the conviction shall be quashed 
though the former part be valid. Rex 
V. Patchett. 5 E. R. 339 

(d) Penalty, how levied and appropriated. 

1 Where justices of the peace are re- 
quired by a penal statute to distribute 
the penalty on conviction among cer- 
tain persons according to their discre- 
tion, an adjudication that the forfeit- 
ure he disposed cf as the law directs, is 
bad, and the Court will quash the con- 
viction. Rex V. Dimpsey. 2 T. R. 96 

In such cases the justices ought to ad- 
judge what the several proportions 
should be. ibid. 

2 The statute 42 G. 3. c. 119. against 

illegal lotteries, directing the penalty 
to be distributed, l-3d to the king, 
l-3d to the informer, and l-3d to the 
person apprehending or securing the of- 
fender ; a conviction directing the pe- 
nalty to be distributed as the law di- 
rects, without ascertaining to whom 
the last third is to be paid (the person 
being uncertain), is bad. Rex v. 
Seal. 6 £. R. 566 

3 But it need not appear that there was 

in fact any illegal lottery, if it be 
shewn that the money was taken for 
that purpose. ibid. 

4 A cciiviction, adjudging a distribution 
of part of a forfeiture (which a statute 
says shall be paid to the overseers qf 
ihe poor of the parish for the use of the 
poor<»f the parbh) to the overseers of 
ihe poor qf a township, cannot be sup- 
pcNTted. Hit y. Ptitst. 6 T. R. 538 


1 5 Quare, Whether the conviction could 
be supported, if it appeared on it that 
the township maintained its own poor 
separately ? ibid. 

6 Whether a person can be con- 

victed of two distinct penalties in the 
same information ? but if he can, he 
ought to be convicted of both. Rex 
y. Salomons. 1 T. R. 249 

7 But it is now held that a defendant 

may be convicted of several oflences 
in the same conviction. Rex v. Swal- 
low. 8 T. R. 284 

8 Each of several defendants convicted 
on stat. I IV. Sf M. c. 18. for disturb- 
ing a dissenting congregation, is liable 
to the penalty of 20/. imposed by that 
Act. Rex V. Huhe. 5 T. R. 542 

9 One may be convicted on the stat. 
28 G. 3. c. 57, as the driver of a stage- 
coach, fur permitting and suftering 
beyond the proper numl)cr of persons 
to go upon the roof of it ; although he 
be not staled to be a driver employed 
by the owner, and althongh he did 
not appear when summoned before the 
magistrate ; in which case the 2d sect, 
of the Act directs, that the owner shall 
he liable to the penalty thereby laid on 
suck driver. Rex v. Barker. 3 K. R. 504 

10 A person who w^as the servant of B. 

and A., mast-makers, at weekly wages, 
W'as not considered as liable to a penal- 
ty, under the 2 G. 2. c. 26. s. 4. for 
rowing on the Thames, not being 
qualified, &c. for hire and gain, by 
reason that he was in a skifli rowing 
and towing some articles of his mas- 
ters’ manufacture to a ship in the river, 
having l)e€n sent by them with their 
apprentice to assist him in some work 
on board the ship, and not being to 
receive any thing in addition to his 
wages for going thither or rowing the 
skiff to the ship : and therefore the 
Court quaslied the conviction. Rex 
V. Hobson. / 2 M.&S. 145 

S. P. Rex V. Taylor in r^ota. 2 M. & S. 147 

11 A |>erson conyfoted of concealing 

naval stores may be adjudged to pay 
a penalty of 200/., or to be punished 
corporally, at the election of the Court, 
uncleT statutes 9 & 10 3. c. 41. s. 

2.: 9 G. 1. c. 8. 4.: and 17 G. 2. 

c. 40. 3. 10. Rex V. Blend, 

5 T. R. 370 

12 And a ddinquent may be adjudged 

under those statutes to pay the whole 
penalty of 200/. and ihe costs. Rex 
V. Chappie. 5T. R.371, n. 
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(<r) Surplusage, when it vitiates, tute, but negatives some of them 

1 Surplusage will not vitiate a conviction. only, that part of the information 

Bex V. Jejgerics. 4 T. R. 767 will be rej^ied as surplusage. Bjex 

2 If a conviction under stat. 31 G. 3. v. Hall. 1 T. R. 320 

c. 31. s, 4. which enacts that all con- 4 If the convicting magistrate give a 
victions against that Act may be made proper date to the time of the con- 

out * in the form or to the effect fol- viction upon the face of it, and after- 

lowing” (giving the form), contain wards add an impossible date to the 

all the substantial parts of tiiat pre- time w'hen he set his hand and seal to 

scribed, it is good, though it also con- the conviction (being before the of- 

tain something more. ibid. fence committed), the latter may be 

3 Where the prosecutor is not obliged rejected as surplusage. Rex\. Picton. 

to negative the exceptions in a sta- 2 E. H. 195 


COPYHOLD. 


I. NATURE OF THE TENURE. 

IL CUSTOMS, RELATIVE TO. 

III. SURRENDFR AND ADMITTANCE. 

IV. FINES PAYABLE ON ADMISSION. 

V. FORFEITURE AND WASTE. 

VI. COURT-ROLLS AND EVIDENCE. 

I. NATURE OF THE TENURE. 

1 A copyhold cannot be created b}^ 
operation of law, but must have been 
demised and demisable by copy time 
out of mind. Revel I v. Jo dr ell , 

3 T. R. 415 L 705 

2 One may hold the prima tonsura or 
fore crop of land as copyhold, and 
another may ha>*e the soil and every 
other beneficial enjoyment of it as free- 
hold. Stammers v. Dixon. 7 E. R. 300 

5 The freehold of an estate, parcel of a 
manor and demisable only by »he leave 
of the lord passing by surrender an<l 
admittance to hold to the tenant and 
his heirs of the lord by the accustomed 
rent, &c. is in the lord and not in the 
tenant, though not holden at the will 
of the lord. Doe d. Ccx)k et Ux. v. 
Danvers. 7 E. R. 298 

And see tit. ejectment, post. 

IL CUSTOMS, RELATIVE TO. 

N. B. For manorial customs, see 
post, tit. MANOR. 

,1 Custom b the very essence of a co- 
pyhold ; and if the.custoni be silent, 
the common law must regulate the 
course of desoeQt. Denn /. Godwin 
v. Spray. I T. R. 46u 

3 A lord of the manor cannot *«ize a 
co[>yhold estate as forfeited pro de/ec- 
4u tenentis, without a cuatoiii. 

3 Therefore, where on the death of a 
copyholder of inheritance, the lord, 


after three proclamations for the heir 
to come in and be admitted, seized 
the estate into his hands, and after- 
wards granted it in fee to another, the 
Court considered it as an absolute 
seizure, and consequently irregular 
there heing no custom to warrant it; 
and being irregular as an absolute 
seizure, it could not afterwards be 
set up by the lord as a seizure quomque. 
Roe d. Tarrant v. Hellier. S. T. R. 163 

4 If there he a custom witDin a manor, 
for a lord to grant parcels of the waste 
by copy of Court-roll, the premises 
granted in that mode are well de- 
scribed as copy hold premises, though 
the date of. tl) v grant be modern. 
Lord Northwick v. Stanway. ' 

3 B & P. 346 

5 Where a copyholder in f e, who had 
paid a fine on his original admittance, 
surrendered to tiie use of himself for 
life, remainder to his wife for life, re- 
mainder over: on which surrender and 
re-admittance no new fine was paid; 
and by the custom a remainder-man 
coming into possession on the death of 
tenant for life must be admitteu and 
pay a fine : Held, that such a custom 
is goc^l ; and that on the death of te- 
nant for life, the next iq remainder not 
coming in to be admitted and pay her 
fine alter proclamations made and pre- 
sentment by the jury, the lord may 
seize quomque the tenant comes in, 
and maintain ejectment to recover the 
possession in the mean time. And 
such proclamations being in general 
terms for any person to come in and 
make title, tkc. and the presentment 
of detaiiU being also general, are 
good; though t.e personnel! in 

02 
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maincler were knoum and named in the 
surrender. Doe d, Whiihready, Jenney. 

- 5 E. R. 

6 Under a grant by copy of Court-roll 

of a reversionary estate to A* (who 
had before a life-estate in the premises) 
habendum to him for the lives of B. and 
C., his grandsons, during the life of 
either of them longest living, successive- 
ly, according to the custom, &c. re-- 
serving a beriot at G«. rent ; J. alone 
takes the legal estate in reversion, and 
not the cestuy que vies ; there being 
no custom to enable them to take ; al- 
though they were stated to be ad- 
mitted tenants in reversion. Right v. 
Bawden, 3 E. R. 260 

And though in consideration of the 
fine paid by the grandfather, the lord 
suffered the first in succession of the 
cestuy que vies to enter as tenant upon 
the death of his grandfather, and re- 
ceived the 65 . rent from him till his 
death; yet he not dying seised of the 
legal estate, his widow could not 
claim her free-bench according to the 
custom. 3 E. R- 260 

Nor did such receipt of rent from 
the cestuy que vie constitute a tenancy 
from year to year, so as to intitle 
his widow to notice to quit, the rent 
not being received as between land- 
lord and tenant, but attributable to 
another consideration. ibid. 

7 Where three lives in a copy are to 
take successively, and a father, the sole j 
purchaser, puts in the lives of him- j 
self and his two sons, in general the | 
sons shall take beneficially, unless it j 
appear by any concurrent act of the 
father that he did not so intend it ; 
as by taking at the same eburt a li- 
cense from the lord to himself and his 
mother (who had her free-bench) to 
lease for 70 years. In which case, if 
the father afterwards lease by way of 
mortgage pursuant to such license, 
and there ne a custom in the manor 
for the first laker to dispose of the es- 
tate as against «the other lives, such 
custom may operate to devest the 
legal estate of the lives in reversion, 
and^give it to the lessee; 'or if that 
were doubtful, or if the license of the 
lord might be • construed to extend 
only to the first tajeer of the new copy 
jointly with his mother, and the first 
taken tz/bne executed su(^ license after 
her death ; yet a court of equity 
(eecii if Ihe aurviving life/ the son, j 


succeeded at law on his first legal 
title) would make the son, the sur- 
viving life, convey to his father's 
lessee, and pay all the costs in law and 
equity. Swift d. Farr, v. Davis. 

8 E. R. 354, «. 

8 A copyhold having descended to a 
wife as heir at law, who died before 
admittance, having first borne a chihl 
to her husband, which died an infant, 
the hnsl>and was held entitled to hold 
for his life, in the nature of a tenant 
by the curtesy of England, according 
to the custom of the manor ; though 
the only evidence of such custom on 
the rolls was three instances of hus- 
bands admitted as tenants by the cur- 
tesy, according to the custom, whose 
respective wives had been admitted 
during their lives; the title of a wife 
claiming as heir by descent being com- 
plete without aiffnittancc, by the ge- 
neral law' of copyhold, and the title 
of a tenant by the curtesy being aho 
by operation of law. Doe d. Milner, 
Bart. V. Brightiven. 10 E. R. 583 

9 And having sucti good title to the 
possession as tenant by the curtesy, 
his possession of the copyhold after 
his wife's death will be referred to 
that, and not to any adverse title: 
though he were admitted after his 
wife's d» ath to hold to him pursuant 
to the settlement, by which the estate 
of the wife was limited to the survivor 
in fee ; so as to let in the title of the 
heir at law' of the wife in ejectment 
brought within 20 years after the 
husband's death. And though one 
third of the copyhold had been settled 
many years before upon a third per- 
son for life ; but no surrender haviqg 
been made to the trustees under the 
settlement, the legal estate had re- 
mained in the heirs of the. tenant last 
seised and admitted; and the stew- 
ard of the manor appointed by the 
heir at law and her husband had in his 
accounts after the wife's death (which 
was evidence of his having done the 
same in her lifetime) for above 20 
years back, debited himself with the 
receipt of S-Sds of the rent for the 
husband on account of his wife, and 
the remaining l-3d for such other 
person claiming under the settlement: 
yet such payment to the latter must 
be taken to have been made by the 
consent of tlic person entitled at law 
to the whole: so as to do aw'ay the 



Surrender. 197 


Surrender and admittance. [COPYHOLD. IIL] 


notion of an adverse possession by the 
husband of that l-3d, distinct from 
his possession of the other 2-3ds, as 
tenant by the curtesy after his wife's 
death ; in answer to a dairn by the 
heir at law of the wife against the 
devisee of the husband who set up an 
adverse por-isession for above 20 years 
after the w ife's death. Boc d. Milner, 
Bart, V. Brigluwen. 10 K. R. 583 
10 Nor will any release from Ihe heir at 
law living at the time of such curtesy 
estate be presumed during that period ; 
nor after his death from the present 
heir at law, who might be called upon 
in equity to discover it, if given ; 
though such release if proved or pre- 
sumed would bar the copyholder's 
claim. 10 E. R. 583 

111. SURRENDER AND ADMITTANCE. 

1 The title to copyhold lands relates 
back from the time of the admittance, 
to the surrender, as against all persons 
but the lord ; so that the surrenderee 
may recover in ejectment against the 
surrenderor on a demise laid between 
the times of surrender and admittance. 
Holdfast d, WooUans v. Clapitani. 

1 'F. R. GOO 

2 'Fhc surrenderor, before admittance, 

is considered as a trustee for the sur- 
renderee ; and as between them, ad- 
niiUtUice is not at all necessary to 
maintain ejectment. id. 

3 Quccre, Whether the surrenderee, be- 

fore admittance, can recover against 
the lord, or a stranger ? ibid. 

4 In order to eflfectuate the intention of 
the parties, the Court will construe 
the word “ or" to mean and,^' as 
well in a surrender of copyhold pre- 
misca as ill a will. Wright v. Kemp. 

3 T. R. 470 

5 Therefore where the surrender was to 

the surrenderor himself for his life, 
and after his decease to his widow du- 
rante viduitate, and upon her decease 
or marriage, to fV. Wallis for life, re- 
mainder to the issue of his body ; 
with a proviso that in case W. W, 
should die in the lifetime of the sur- | 
renderor, or without issue, &c. re- 
inaindtr to the surrenderor’s right 
heirs ; the issue of W. IV. were held 
entitled to the premises after the death 
of the surrenderor and his widow, al- 
though W. IT. died in the lifetime of 
the. surrenderor. ibid. 

6 A surrender of copyhold lands to the 


use of a will, only operates on the 
estate which the surrenderor has at 
the time of the surrender. Doe d, 
Ihbot v. Cowling. 6 T. R. 63 

7 And therefore if a copyholder, having 
an estate pur autre vie, surrender all 
his estate in possession, remainder or 
expectancy, to the use of his will, 
and afterwards take the fee by de- 
scent, and then dispose of the fee 
by will, the fee will not pass by it. 

6 T. R. 63 

And see tit. devise. 

8 Till admittance of the surrenderee of 

the copyhold upon mortgage, the sur- 
renderor continues the legal tenant, 
and he cannot devise the equity of re- 
demption even after the surrender 
made, without a new .surrender to the 
Use of bis will, but the legal*estate, 
which on liis death descends to his 
heir at law, will carry the equity of 
redemption also to the heir in respect 
to the mortgage. Doe d. Shewen, 
v. Wroot. 5 E. R. 132 

9 A., a copyholder for life, remainder 
to B., surrenders his own and B.’s es- 
tate (over which latter he bad nocoii- 
troul, and by which he let in B.’s re- 
mainder), and takes a new copy for 
the lives of himself, C., and B., succes- 
sively ; and on A.^a death, after 20 
years had run against B., B. enters on 
the possession then vacant : Held, that 
as against C., who iiad no fjossessioii 
and no title, B. might defend bis legal 
title, coupled wdth possession, in 
ejectment; however 20 years’ adverse 
possession by A. might have barred 
B.’s possessory right against him ; or 

j might have disabled B., if he had 
continued out of possession, from re- 
covering in ejectment. Doe v. Reade. 

8 E. R. 353 

10. John Lealand surrendered a copy- 
hold in his occupation, to the use of 
Joseph Lealand and John Lealand his 
son, for their lives and the life of the 
survivor ; remainder to tW heirs of 
tlie^ body of 4lie said John Lealand, 
son of Joseph Lealand ; remainder to 
the right heirs of the said John Lea- 
land: Held, tlmt the ultimate re- 
mainder was meant for the right heirs 
of John the surrenderor; as well be- 
cause John the surrenderee is before 
described with the addition of the son 
of Joseph ; as of the manifest futility 
of giving John the surrenderee an es- 
tate tail, and aftirwards a fee in sue- 
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cesfiion. Though if the coii»truction 
bad even been left doublfd, the ulti- 
mate remainder would have continued 
in the surrenderor. Roe d, Hucknall 
V. Foster 9 E. R. 405 

11 A copyholder surrenders '‘his oopy- 
.hold cottajife with a crqft adjoining'* 
and a cotiunon right, i>eiongiiig 
to the same, ** all which premises (as 
the surrender described) were then in 
his own / osstssion and on the same 
day he devises “all his copylioid tot- 
tage ana premises then in his own pos- 
session," In fact the croft, between 
which and the cottage and garden 
there was only a gooseberry hedge, 
was in the actual occupation of a te- 
nant at the time. Yet the Court held, 
tbaj^ the whole passed under tlie de- 
scription of “ all his copyhold cottage 
and premises the words, “ then in 
his own possession,*' being merely a 
mistaken description, following the 
mistake of the surrender, which men- 
tions the croft with ti e rest as then 
being in his possession. Goodvight d. 
Lamb v. Peers, 11 E. K. 58 

12 Devisees of contingent remaimiers 

in a copylioid, not being in the seisin, 
cannot make a .surrender of their inie- 
rest; nor w ill such a surrender ope- 
rate by estoy j)el against the parties or 
their iieirs. Doe d, Blackscll v. Tom- 
kins. 11 E. H. 185 

13 A surrender out of Court to the use 

of his' will, made by the surrenderee 
of a copyhold before his admittance, 
is absolutely void and of noefleci, atul 
cannot be made good by liis subse- 
quent admittance. Doe d. Tojield, v. 
Tofield. HE. R. 

14 A person claiming to be admitted as 

heir to a copyhold, need not lender 
himself to be admitted at the Lord's 
Court, if the steward upon apjdica- 
lion to him out of Cduit, has refused 
to admit him. Doe d, Burrell v. 
Bellanjip, 2 M. & S. 87 

15 A feme covert, who surrenders co- 
pyhold lands, ought previously to lie 
examined separately from her hus- 
band, by the steward of the manor. 
Driver v. Thompson, 4 Taunt. 294 

But by special custom she may be ^ 
separately examined before two cus- 
tomary tenants. {hid, ’ 

If a copyhold be surrendered to; 
such uses as a fane covert shall, by ! 
will or cbdicil, appoint, a paper pur- 1 
porting to be a will, through made by 


her, living her husband, is a good 
execution. 4 Taunt. 294 

IV. FINES ON ADMISSION. 

1 A covenant made by a copyholder 
with a stranger to assign and surren- 
der his copyhold to him, which cove- 
nant ].s afterwards presented by the 
homage, does not give the lord any 
right to a fine. Rex v. Hendon, 
(Lord of Manor), 2 T. R. 484 

2 J, a cojiyholder covenants to assign 
and surrender to B,, which covcn.int 
is presented by the homa' e, but hefure 
any surrender B, assigns his inleiest 
to C., to whom .4. su.Ttnders; C. has 
a riiiht to lie admitted, on paym< nt of a 
fine for his ow n udiniitanct only, ibid, 

3 A covenant to surrrvuier a co|)yho|d 

to a purchaser, and to make and do 
all acts, deed.s. See. fur the peifict 
snrrendering and assni ing the ]>reir»i- 
ses at the costs and charges of the 
seller, i.; not brol.en by nmi-paymcnt 
of the fuif to the lord on the adiids- 
sion of the purchaser; for the title is 
perfected by ihe adniittaixe of the 
tenant, and the ilia not due till 
af.er I he admittance. Graham v. 
^'imi:, 1 E. H. 632 

4 Devisees of a co}>yhold holding as te- 

nants in common have several e.states 
to which they imist be severally a<l- 
mitted ; and for ivh ch several .services 
are due to tiie lord: and sevrral lieriots 
on the death of each tenant : and the 
limit iplication of heriots tind fees on 
admiss.on still continues, notwith- 
standing the re union of the same 
land afterwards in one person; the 
estates or interests in the land once 
divided in ^everalty continuing several. 
Attree v. Scutt, 6 E. R. 476 

5 The lord may recover from a copy- 

holder the fine assessed by him on ad- 
mittance, not exceeding two years* 
value of the tenement, although there 
be no entry in the asse-ssment of such 
fine on the Court-rolls, but only a de- 
mand of such a sum for a fine after 
the value of the tenement had been 
found by the homage. J\*orthwick 
(Lord) V. Stanway, 6 E. R. 56 

6 If an assessment of a copyhold Rue be 
entetred in the Court-rolls, as of lOO/. 
but that out of especial favour the lord 
remitted 40/. and thereby reduced it 
to60A, and the lord sued for the fine, 
and the jury finding the annual value 
of the premises 301,, give a verdict 
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for 60/., the lord cannot retain the 
verdict for the sum actually due, but 
must make a new assessment ; the old 
assessment, notwithstanding the re- 
mitter, being: to law an assessment as 
of loo/. Northwick (Lord) Stanway. 

3 B. & P. 346 

V. FOllFElTURE AND WASTE. 

1 If one of several co-heirs of a copy- 
holder be a feine covert at the time of 
the ancestor’s death, and the lord seize 
the whole estate (in default of the 
heir’s not coming in to be admitted 
after three proclamations), without 
first appointing an attorney or guar- 

’ dian for the feme covert, according to 
the requisites of stat. 8 6’. 1 . c, 29. a 
seizure of the whole estate is irregular, 
though it be not known to the lord 
that one of the heirs is a feme covert. 
Roe d. Tarrant v. lliUicr. 3 1'. R. 162 

2 The proclamations need not enume- 

rate the particular estate of which the 
tenant died seised. ibid. 

3 A forfeiture by a copyholder’s levy- 
ing a fine may be w'aved by the lord. 

ibid. 

4 A forfeiture of a copyhold estate can 
only be taken advantage of by him 
who is lord at the time of the forfeit- 
ure, except in those ca^es where the 
act of forfeiture destroys the estate 

ibid. 

5 A fine levied by a copyholder who 

continues in possession, is void as 
against the lord. ibid. 

6 ^ucere. Whether the lord’s right of 
entry for a forfeiture is not barred after 
20 years by the statute of limitations? 

3 T. R. 162 

7 A copyholder demised for one year, 
and from thence from year to year for 
the term of 13 years more, if the 
lord would license, and so as the sa?ne 
should not be liable to forfeiture : Held, 
that the license of the lord, &;c. was a 
condition precedent to the lease for 
the further term of 13 years ; and the 
lord having given notice that he would 
not give such license, the assignee of 
the lessor, to vvhojn the premises were 
surrendered, was holden entitled to 
recover in ejectment against the te- 
nant after six months’ notice to quit ; 
although it appeared that such surren- 
deree was a trustee for the lord (the 
real purchaser), who had notice of the 
terms of the demise when he pur- 
chased, with an exception in the 


contract of purchase of all subsisting 
leases, and afterwards accepted of 
quit-rent the tenant ; the consi- 
deration oi these latter circumstances 
belonging to a Court of equity. Doe 
d. Nunn v. Lujfkin. 4 £. R. 221 

8 The same case being sent by the Lord 
Chancellor for the opinion of the 
Court of C. P. with the additional 
fact, that the lessor had covenanted 
that the lessee should quietly enjoy 
during the Term ; that Court certified 
their opinion; that the ejectment 
would lie ; and that no action would 
lie on the covenant for quiet enjoy- 
ment. Luffkin V. Nunn, 1 N. R. 163 

9 A copyholder licensing his lessee to 
commit waste, on condition of his 
doing a subsequent act to diminish the 
damage thereby occasioned, cannot 
eject him for a forfeiture incurred by 
bis committing the waste without per- 
forming the subsequent act. Doe d. 
Wood, Bart. v. Morris. 2 Taunt. 52 

10 The lord may enter for waste com- 
mitted by copyholder for life, though 
there be an intennediate estate in 
remainder between the estate of co- 
pyholder for life and the lord’s rever- 
sion. Doe d. Folkes v. Clements. 

2 M. & S. 68 

1 1 Where a copyhold estate is granted 

for three lives to a man and his heirs,- 
and he has no power of compelling 
the lord to renews on the falling in of 
the lives, the coi»ybolder. cannot cut 
timber growing on the estate. Mar- 
diner V. Elliott. 2 T. R. 746 

12 Secus, if the copyholder has a power 
of nominating his successors. ibid, 

13 Where a copyholder of inheritance, 
having powder by custom to cut timber, 
surrendered to the use of his will, and 
devised to A. for life, without impeach- 
ment of waste, with remainders over, 
though there was no instance in fact of 
a copyholder for life in the manor cut- ’ 
ting timber ; yet the right being an- 
nexed to the fee and inbdVitance, the 
copyholder in fee, in carving out his 
estate, may make a tenant for life dis- 
punishable of waste ; and at any rate, 
the lord cannot enter upon the copy- 
holder for life’s estate, as for.a forfeit- 
ure, upon his cutting timber; for the 
injury, if any, is to the remainder- 
niau of the inheritance. Denn d. 
Joddrell v. Johnson. 10 R. R. 266 

14 Where copyholder for life cut irees, 
though none were applied to the repair 
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of ibe prenjisfcs till several months in the lord, and not in the tenants. 

after, and after ejectment brought as And at any rate the evidence prepon- 

for a forfeiture, and most of them derating so much in favour of the 

still remained unapplied, but parts of lord, the Court would not disturb a 

the premises were still out of repair ; verdict given for him. Brown v. 

it is a question for the jury whether Rawlins. 7 E. R. 409 

they were cut bond fide for the pur- 2 The enfrandiisement of a copyhold 
pose of repair, and were in a course may, upon proper evidence, be pro- 
of application for that purpose: and sumed even ajjainsl the Crown. And 

there being no evidence that they where a surrender had been made to 

were to be applied to any other pur- churchwardens and their successors in 

pose, the Court refused to set aside a 163G, without naming any rent: but 

verdict for the delendant. Doe d. in 1649 the parluunentaiy survey 

Eoley Wilson. 11 E. R. 56 charged the churchwardens with 6(1. 

rent, under the head of *' freehold 
VI. EVIDENCE. rents and there was no evidence of 

any different rtnt having been ])aid 
I Where the tenants of a manor, for- since that time, and receipts had been 

merly belonging to a monastery, hoUl- given for it, as for a freehold rent, by 

ing by border service, and the defence the 'steward ol the manor: Held, that 

of Tynemouth Castle, under copy of thi> was evidence to be submitted to a 

Court-roll, and whose estates pa>st«i jury, on which they might presume 

by surrender and admittance, shewed a grant of entVanchl^ement, aitlioiigh 

in evidence by uncieut surrvnders, the manor harl continutd out in lease 

admissions, ivxeiiequer deere s be- from befor*- 1636 to I >S()4 , and though 

tvvecu the lords and tenants, and by a tablet of parochial benefactions, at 

an imjuUition of tliejury at the court- least as old as 1656, which was sus- 

baron of the lord; that they wert pended in the pans • church, noticed 

copyholders qf inheritance, with fines the gift of the copyhold bv surrender, 

certain, holding according to the cus- but did not notice any ♦ nfranchise- 

tom of husbandry of the manor (or ac- merit of it. Roe d. Johnson v. /re- 
cording to the custom of the manor ge- land. 1 1 E. R. -80 

neraily,) without slating theni iiuld 3 Ancient admissions of the copyholder 
at the will of the lord : adioitting tins and those untler whom he claims tiie 

evidence to outweigh proof of n)iiii>- land by the description of tres acras 

ter’s accounts, a grant of the manor prati, may be construed only to carry 

I’roni the crown jiicluding these e.slaUs the fore crop, ov prima tonsura, if, 

under the name of tenements of hus- in fact, no more lias ever l>e€n en- 

bimdry ; sulisequenl mcMie convey- joyed under such admissions. Stam- 

aCiCo reserving the coal-mines, &c. in mers v. Dixon. 7 E. R. 200 

certain districts ; and tnodern adinis- j 4 it is not necessary to prove prod a- 
sions (including admissions of the se- matioiis by viva voce testimony i the 

veral temints to the estate immediately entry in the Court-rolls i> sufficient, 

in question): in all which they were Doe v, Ilillier. 3T. R. 164, 7i. 

stated to iiold at the will (f the lord 5 Entries on liie rolls of a manor court, 
as well as according to the cusioin cf of adnlis^ions of* tenants in remainder 

husbandry cf the manor, &c. ; yet as after llie determination of the estate 

there was evidence for more than a of the la»t tenants widow, who held 

century pa^t that the lord had leased during her chaste viduity, arc evidence 

the coal and limestone under the co- of a cu^toxn for tlie wulow to hold on 

pyhold lands in. diffcTent parts of the that condition, so as to maintain 

manor, and had received rent for the ejcqtrnent against^hcr as for a forfeit- 

same; and that the lessees of the lord, ure, on proof of her incontinence: 

and qot the tenants had taken the , although there were no instances in 
coals and limestone, the Court held fact stated on the rolls or known of 

that such acts of ownership explained such a forfeiture having been enforced, 

tlie nature of the tenure, according. Doe d. Askew Askew. 10 E. R. 520 

to the custom of husbandry of the ma- And see Doe d. Brown v. Brown, HE. 
nor, ^c, and shewed, in aid of the R. 441 : Roe d, Beeble v. Parker. 5 T. 

ctlier evidence, that the freehold was R. 26. Dunn d, Goodwin v, "Spray. 
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1 T. K. 466 : and Chapman v. Coud- 
Ian. 13 E. R. 10. post, tit. evidence. 

6 A surrender of and admittance to a 
copyhold may be proved by the ori- 
ginal entries on the Court-rolls, willi- 
out shewing a copy stamped as re- 
quired by stat. 48 (i 5. c. 149. Doe 
d. litmiiu^ton v. Hail. 16 E. R. 20S 

7 A single instance of a siuTender in 
fee by tenant in special tail of a copy- 
hold estate, is evidence to prove a 
custom within the manor to bar en- 
tails by surrender, though tht^surrcn- 
deror has not been dead twenty y< ars, 
and though one instance be proved < f 


a recovery .suffered by tenant irt tail 
to bar the entail. Roe d. Bennett 
V. Jeffery. . 2 M. & S. 92 

8 If a copyholder in the manor of A. 
has comriiou in the wastes of the same 
lor<ft manor of B. for his cattle, le- 
vant coitchant , on his tenement in 

A . ; this is a proof that the inan(*r> 
were formerly in different hands ; for 
the estate of the copyholder was too 
weak to support a grant liy the lunl 
to his copyhold tenant oi common 
appurtenant in another manor. Bur- 
•aeick v. Matthev.-s. 5 'i aunt, btki 
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1 A ])o\ver reserved to the Crown in a 
charter of incorporation to amove, hy 
order of council, one or more of the 
corporators, whicii charier also de- 
clared (hat all or any of them .'-.o 
anio\ed should actually and without 
further process he amoved, and uiiich 
a!>o provided at the same time that 
upon such amotion the remain- 
ing eorpurators might proceed to fill 
up the vacancies, cannot be exercist d 
to such an extent as not to leaw' a 
sufficient number to make a re-dec- 
tiori ; and therefore an anK)\ al of all 
is illegal and void. Rex v. Amcrif. 

2 T. R. :>GS 
N. 11. This judgment was reversed 
in Dom, Proc. ^ 4 T. R. 122j 

2 Where a power of creating freemen | 
is shev»n to have been once vested in j 
the body at large of a prcscriptiv 
corporation, the excrt:i.'<c of it cannot 
he sustained in a "select part of the 
same corporation continued by char- 
ters under other names of incorpora- 
tion; nhere being no express grant of 


such a power to the select body by 
any such charters, nor even any bye- 
law to that effect; even supposing 
such a pow'cr could be traii-sferred by 
a bye-law from the vvhoU* to a part oi 
the same corporation : altboiigh it be 
stated in the plea and admitted by the 
demurrer, that the same power which 
was immeuioriully cxerci-scd by thf 
whole body down to the period of tbe 
granting and acceptance of the char- 
ters of James I. and“C/t«r/t.if II. Iiinl 
been since those charters, &c. contin- 
ually exercised by the select body in 
question ; and aliliougb sucli charters 
contained a lonfiriimtioii of .all former 
privileges, &c. under wiialever nanit ^ 
of incorporation tlieretoforc enjoyed* 
Rex V. Holland. 2 E. R. 70 

o A prescriptive right in persons of a 
definite deseription to he admitted 
burgesses of jSioiii nghani, was held by 
the Court not to e.xcliule tbe iitciden- 
tal pow'cr ari.-iug by implication of 
; -law to the corporation al largv, to se- 
j cure their perpetual succe>sion, by 
j Voluntary elections of burgc.'.?es ad 
libitum: and this, though it was 
I averred that tbe place had alwayr. 
been and yet is a populous town, 
containing numerous resident aiui 
trading burgesses; and that by tbe 
prescriptive modes of supply by birth 
and servitude, the succession of a suf- 
ficient and large number of burgesse> 
is fully secured ; for non that 

these sources had at all times been 
sufficient during the existence of (lie 
corporation, without occasional .sup- 
plies of burgesses hy election, or even 
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that they were so at the time of the 
election in question^ and they could 
not have o]^rated at all for some 
years after the creation of the cor|)o- 
ration ; and therefort^ no presum]*- 
tion can be niad(' from thtnco^hai liic 
Crown meant to exclude the inciden- 
tal power of the corporation to make 
voluntary elections of burgesses in aid 
of such prescriptive modes of supply. 
Rex V. Bird. 13 £. R. 367 

4 Whether the pow'er of making such 

voluntary elections be incidental to 
the corporation at large, or exist in 
them by prescription; it is competent 
for them to delegate it to a select part 
of themselves, but not to any stran- 
ger; and the recorder of the town 
must lie taken to be such, if he be 
not stated to be a burgess. ibid, 

5 As such select body is the creature of 

the corporation, its constitution and 
mode of acting may, it seems, be mo- 
delled (with the exception before 
staled) according to the pleasure of 
its maker. 13 E. R. 367 

And see Bye-laus, post, page 207. 

6 The stat. 11 G l.c, 4. was passed in 
ordt r to. secure the tranquillity of cor- 
porations, and to quiet possession. 
And the Couit are bound to guard 
their peace. Bex v. Stacey. 1 T. R. 3 

7 The Crown, by letters patent, granted 

to the master and wardens of the cor- 
poration of bakers (there being four 
wardefis), by themselves and their 
deputy or deputies full power lo over- 
look and correct the trade of baking : 
Held, tlial the master and one warden 
could notjustity entering !he hoirseof 
a baker to overlook bread ; for if they 
acted as principals, they did not 
amount to a niajority of persons to 
whom the power was given; and if 
they acted as deputies, they were 
bound to shew that they were ap- 
pointed by the majority. Cooi v. 
Ij^veland. 2 B. & P. 31 

W hether an authority to enter 
the house of a person of a particular 
trade, be incident to an authority 
given by charter to overlook and cor- 
rect that trade r and 2lu, whether the 
Crown have power to grant such au- 
thority? 2B. &P. 33 

8 Senible, that a corporation cannot make 
a fraternity. Rex v. Coopers' Company 
of Ne%9caUle->upon»Tyn€. ^ T. R. 548 

II. CHARTERS, CONSTRUCTION OF. 

1 A charter gi anting jurisdiction to 


borough magistrates over a district 
not within the borough, does not ex- 
clude the county justices without ex- 
press words. Blankley v. Winstanley. 

3 T. R. 279 

2 And though such charter contain 
w'ords of reference to former charters 
in which exclusive jurisdiction is given 
lo the borough justices witliin the 
borough, and add that they shall have 
jurisdiction within llie new district in 
tarn amplo modo et forma, &.C. yet if 
there be in the latter charter a saving 
clause of the rights of the Crown, 
and of all other persons, the borough 
justices have only a concurrent jui ks- 
diction with the county justices, ibid, 

3 For acceptance qf charters, their validi- 
ty, and pleadings in quo warranto infor- 
mations. See Rexv. Atnay. IT. R. 575 

4 W’here the words of a charter are 
doubtful, they may be explained by 
contemporaneous usage. Biankley \. 
Winstanley. 3 T. R. 279. Gape v. 
Handley. 3 T. R. 288, n, and see 
4 T. R. 821. and 4 E. R. 338. 

5 The constitution of a corporation, as 

settled by Act of Parliament, cannot 
be varied by the acceptance of any 
charier inconsistent with it. Rex v. 
31 ilia. 6 T. R. 268 

6 ‘Hucere, Whether usage may be pleaded 
to assist the Court in the consti iicliou 
of a doubtful charier ? Rex v. Bell- 
ringer. 4 T. R. 821; Rex v. Miller. 
6 r. R. 268. 

7 The proclamation of James 11. in the 

fourth year of his reign, for restoring 
corporations to their ancient charters, 
&c. operates (whet) accepted) as a 
grant of revival to such of the old 
corporations as had surrendered the ir 
corporate franchises to Charles 11. (but 
which surrenders were not enrolled) 
who had granted new charters; and 
overturns such new charters. Newling 
V. Francis. 3 T. R. 189 

8 The corporation of Cafubridge did ac- 
cept and act under that proclamation. 

ibid. 

9 The surrender of a charter is void, if 
not enrolled. Rex v. Osborne. 4E.R. 327 

10 Where a charter authorized the elec- 
tion of a mayor on the charter day, 
with power to the mayor to hold over, 
and on the mayor’s death within the 
year after his election and swearing 
in, and in the mean time the aider- 
man next in order to officiate as 
mayor; Held, that in the case of a 
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mayor’s bolding^ over and dying more 
than a year after his election and 
swearing in, the charter did not au- 
thorize a new election of mayor, nor 
the alderman next in order to officiate 
as mayor : but it casus omissus. 
Rex V. Smith* 2 M. & S 583 

N. B. For the Construction of a charter cf 
Edw.6. usto the liability of a corporation 
to repair a bridge* See Rer\. Mayor of 
Stratford-upon-Avony ante, page 173. 

III. OFFICERS AND MEMBERS. 

(«) Qualifications and Powers* 

1 Where residence in a borough town is 

a necessary c]ualification in a candidate 
for an office, it is immaterial how long 
the party has been resident, if the re- 
sidence has been bond fide, Rex v. 
Sarjent, 5 T. R. 406 

2 Therefore where the defendant, having 

prior connections with a borough-town 
previous to his being elected to the of- 
fice of bailift) for wdiich previous resi- 
dence is a necessary qualification, took 
a house at first for four years, but af- 
terwards at his iaiidlord^s request for 
one, and slept there only one night be- 
fore the election, and did not return 
again for near a month afterwards, 
when he stayed two days, but retainetl 
possession of his bouse under his lease 
the whole time; as the taking of the 
house aj)j)eared to the Court to be 
bond fide; that was held, on a rule for a 
quo warranto information, a sufficient 
legal residence to satisfy the qualifica- 
tion required. Ibid. 

3 A charter which requires that the 

mayor should be inhabitant resi- 
ant within the borough, on pain 
of forfeiting such sum as should be 
iiu posed by the mayor, recorder, and 
major part of the common council, not 
exceeding 100/. does not require re- 
siancy as a qualification for holding 
the office, but only under a penalty. 
Rex V. WiUianis* 2 M. & S. HI 

4 Where by the constitution of a corpo- 
ration, a person having served a seven 
years" apprenticeship to a freeman re- 
siding in the town, is entitled to his 
freedom, and where, by a bye-law, the 
indentures must be enrolled by the 
town- clerk within a certain time, an 
apprentice who is bound to a freeman, 
resident only occasionally, and whose 
service is to be performed at another 
place, is not entitled to have his inden- 
tures inrolled; nor will the Court 


gT^tiinmandamusio the town-cleili for 
that purpose. Rex v. Marshal. 2 T. K. 2 

5 A chartea ordained that no person 
should be admitted a burgess except 
he had for three years belbre Ixfcn 
seiled and postessed of an estate of 
freehold for the term of his life, or 
some greater estate in land of a certain 
value; with an exception of those, 
who should be seised of suck estate of 
the said value coming to them by de- 
scent or marriage: The Court lieki 
that one who by virtue of his marriage 
became ^eised of an estate in right ot 
his wife ybr her life was not within the 
latter exception, and therefore not qua- 
lified. Rex V. Powell* 8 T. R. 639 

6 A jurat of the corporation of Hastings 
may be elected town-clerk of that cor- 
poration. Milward v. Thatcher* 

2T.R. 81 

7 But the two offices are incompatible ; 

and the acceptance of the latter, 
though an inferior office, will vacate 
the former. ibid. 

8 The offices of town-clerk and aider- 

man are not necessarily incompatible. 
Rex V. Pateman* 2 T. R. 777 

9 But where the town-clerk"s accounts 
are allowed by the aldermen, or where 
a lown-tlerk acts ministerially under 
the aldermen, who are judicial officers, 
the offices are incompatible: and the 
appointment to the former office is 
equivalent to an amotion by the cor- 
poration ft'om the latter office, ibid. 

10 And if the person so appointed con- 
tinue to exercise the office of aider- 
man, a quo warranto information will 
be granted against him. 2 T. R. 777 

11 Where a charU:r of incorporation 
ordained that the mayor, &c. should 
yearly be chosen justices within the 
borough, and that the said justices 
should not permit any one to retail 
ale or beer within the borough, vvithoui* 

* a license under the hands of two of the 
said justices, whereof the mayor to be 
one ; Held, that the defendant, who was 
a dealer in spirituous liquors, and by 
that means disqualified by 26 G. 2. c. 
13. from concurring in granting li- 
censes, was not disqualified from bicing 
elected mayor. Rex v. Smith* 

2 M. & S. 582 
And ^ee Election, post, pages 205, 6. 

12 The stat. 15 Car* 2. c. 17. creating 
the Ci||p>oration of the Bedford Level, 
directs, that they shall appoint a reg/. - 
travg &c. and otho' officers at their plea- 
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stare I the duty of which 7'egisthir is 
to register titles to land within the Le- 
vel, and be takes an onth of office : 
and the corporation having, at the re- 
quest of the registrar, elected a deputy 
registrar, held 1st, that the latter offi- 
cer must be considered as much a de- 
puty of the principal registrar, as if 
nominated by him ; 3dly, that how- 
ever such deputy were properly or 
not constituted in the first instance, 
yet his authority necessarily expired 
on the death of his principal ; 3dly, 
that however the acts of a legal de- 
j)uty to a ministerial officer may be 
good after the death of his principal, 
before notice thereof to those who are 
interc.'led in his acts, as being done 
nnder a colour of authority, yet that | 
the titles of landowners within the Le- 
vel, registered by the deputy after the 
death of his principal was known, were 
invalid ; 4thly, tliat the |)ersoiis whose 
' titles were so illegally registered iiad 
no authority under the Act of Parlia- 
ment, to vote at the election of a new 
registrar. Her v. Bedford Level Cor- 
poration, 6 E. R. 35G 

13 The borough of St. Alban^s having 
fjrat received a recoider by a charter 
of Car, 1. a sul);aequent charter of Car, 
3. after nominating J, S. to be the 
first and modem rccordei* under that 
charter, declared that it should he law- 
ful for him the aforesaid J. S, to uoiun 
nate a deputy: the Court held that 
this did i)r>l extend the power of ap- 
pointing a deputy to the of 

J, S. in llie office of recordt r. Hex v. 
St, Alban* s (Mayor,) 13 E. R. 551) 

[b) Election, when and how made, 

1 When the mode of electing officers is 
not regulated by charter^or prescrip- 
tion, the corporation may make bye- 
laws to regulate the election. New- 
ting V. Francis, 3 T. R. 189 

3 Where a charter required that the 
mayor and common clerk for the time 
being, and the common council for the 
time being, or the major part of them, 
should elect corporate officers, and di- 
rected that the common council should 
consist of 36 : it was held that a ma- 
jority of the whole number must meet 
to form an elective assembly*; and 
tliat, if the corporation be reduced to 
a smaller ,^nitnber than a n^orlty of 
the whole, no election of offiWrs could 
be had. Rex v. Bellringer, 4 T. R. 810 


3 TBut where a corporation consists of an 
indefinite number, a major part of the 
existing hotly are competent to elect , 
and do other corporate acts. 4 T.R. 832 

4 Where an integral part of a corpora- 

tion composed of a definite number is 
requirctl to vote at an election of a 
corporate officer, a majority of such 
integral definite part must attend, 
otherwise there can be no elective, as- 
sembly : although other parts of the 
corporation also join in such election, 
and a majority of the whole existing 
body actually attend ; hut a majority 
of those present, when legally assem- 
bled, will bind the rest. Rex v. Mil- 
ler. 6 T. ll. 268 

5 A charter, directing an election to be 
made by the remaining memhers of 
a definite body of a corporation, is 
good in law. Rexw lloytc, 6 T.R. 430 

6 In a prescriptive corporation, an usage 

to this cllect is evidence of such a 
charier. ibid, 

1 Consequently, in either case a ])erson 
is well elected by a majority of the 
.subsisting members as distinguished 
from a majority of ihc full body. 

6T.VR.430 

8 If a ))rejiit]ing officer, who by the coti- 
stitution of tlie borough forms an in- 
tegral part of an elective assembly, 
depart trorn it after the meeting has 
been regularly formed, ami the elec- 
tion entered upon, but before it is 
completed, an election made after his 
departure is void. Rex v. Bullcr. 

8 E. R. 389 

9 Where the whole corporation are sum- 
moned for a particular purpose (c. g. 
to receive the resignation of a com- 
inon-councilman) a select body, who 
are all present and consenting, may at 

^ the same meeting, without any parli- 
cular summons to them for that pur- 
])Ose in their select capacity, proceed 
to an election of a common-council- 
man in the place of the other resigned ; 
the power of election being in such 
select body, and the charter not re- 
quiring any previous summons. Rex 
V. Tkeodorick, » 8 E. R. 543 

10 Where a charter granted to the mayor 
and commonalty that any alderman 
being wanted, the rest of the aldermen 
might nominate two burgesses, for the 
choosing of one of them as alderman 
by the commonalty (per communita- 
tern) : Held, that cornmonaity included 
the whole corporation, and that an al- 
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derman so elected by the votes of the 
other aldermen, as well as the burgess- 
es at large, was properly elected. 
Rex V. Osborne. 4 E. R. 327 

11 A charter constitutes a corporation 
to consist of two bailiffs (senior and 
junior), twelve aldermen, and an inde- 
finite number of burgesses; and after 
nominating the two fust bailiffs, and 
directing the election of the first twelve 
aldermen, provides that on a certain 
day in the year, the senior bailiff shall 
be chosen by the bailiffs and aldermen, 
or the major part of them, out of the 
aldermen^ for one year, and until 
another of the aldermen to that office | 
m due manner should be elected, per^ 
fected, and sworn ; and also provides 
for the election of the junior bailiff on 
the same day, by a different mode of 
election for one year, and until, &e. 
(as before) : Held, that the two baiHff's 
do not thereby constitute one officer, 
but two officers ; and that the senior 
and junior bailifis of different years 
lust legally appointed (their respective 
successors dc facto for several years 
fiaving been ousted by quo warrantos), 
might coalesce together, and preside 
at a corporate meeting of the bailiffs 
and aldermen for the election of a se- 
nior bailiff. And that the charter 
having directed the future election of 
a senior bailiff to be made of one of the 
aldermen, must be taken to mean that 
there should be only eleven acting effi- 
cient aldermen apart from the senior 
bailiff, who was also an alderman ; and 
consequently that six aldermen were 
a majority of that integral part, capa- 
ble of making, together with the two 
last legal bailiffs, an elective assem- 
bly for the purpose of choosing a se- 
nior bailiff Rex v. Thornton. 

4 E. R. 294 

12 A charier granted to the mayor, bai- 
liffs and burgesses, or the greater part 
of them, to chusc one of themselves to 
be mayor ; but the same charter ap- 
pointed the first mayor to continue for 
a year, and until some other burgess 
should be elected and sworn, and the 
two first bailiffs to continue until two 
other burgesses should be elected and 
sworn; and it also directed the new 
mayor to be sworn in before the last 
mayor, his predecessor, and the bailifis 
for the lime being, and the burgesses 
present ; and in like manner the new 
bailifis to be sworn in before the 


mayor and the last bailifis and the 
burgesses present : These latter pro- 
visions explain the first, and shew that 
the mayor be chosen out of the 

burgesses at large, 'And not out of the 
bailiffs; and this avoids any question 
as to the. validity of a swearing in of 
an officer before himself by his name 
of office. Rex v. Harper. 5 E. R. 208 

13 Assuming that under the stat. 11 G. 
1. c. 4. an election, begun at a corpo- 
rate meeting, whereat the mayor pre- 
sided, may be completed, in case of 
his absenting himself pending the pro- 
ceedings, under the presidency of the 
next in place and order to him ; yet 
where a question arose upon the righi 
of a voter, on which the mayor as pre- 
siding officer decided by rejecting tiu 
vote; and thereupon, the remaining 
voles being equal, he declared the 
same, anti that no election could be 
made ; and thereupon ordered the 
meeting to be dissolved ; and no ob- 
jection was made at the time, nor any 
notice given to the electors present that 
any of them intended to proceed in the 
election notwithstanding the decision, 
(which turned out to be erroneous) , 
but after suffering the mayor and 
many of the freemen to depart, with- 
out notice, the rest who remained to- 
gether proceeded to comi>lete the elec- 
tion ; The Court held that such elec- 
tion was void even under the statute, as 
a surprise and fraud on the other elec- 
tors. Rex V. Gabnriun. H E, R. 7 / 

14 It is necessary that a presiding offi- 
cer, who by the charter of a borough 
forms an integral part of an elective 
assembly, should be present up to the 
time when the election is completetl. 
And the election cannot be proceeded 
in during his absence, although he 

• should improperly absent himself. 

Rex V. Williams. 2 M. & S. 141 

15 An election of A. to a corporate of- 

fice in place of a supposed vacancy, 
created by B. cannot be referred to an 
existing vacancy created by C, Rex 
w Smith. 2 M. & S. 406 

16 One who has not taken the Sacra- 
ment within a year, being incapabK 
of being elected into a corporjfte office 
by stat. 13 Car. 2. c. 12. his disquali- 
fication was held not to be removed by 
the annual act of indemnity (47 G. o. 

35.) the 6th sect, of which 
reftraiS its operation in cases where 
the office sliall have been Already 
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legally Jilied up and enjoyed by any 
other person/' at the time of passing 
the Act ; the fact being;^ that the de- 
fendant and another were candidates 
at the time of election, when forty 
electors were assembled ; and after 
two electors bad voted for each can- 
didate, the candidates were asked 
whether they had previously taken the 
«acrament; to wliich the defendant 
answered in the negative, and the 
other candidate in the affirmative : 
whereupon notice of the defendant's 
incapacity was publicly given to the 
electors, and was beard by all who af- 
terwards voted for the defendant, be- 
ing twenty in number, except two or 
three; and sixteen afterwards voted 
for the other. Bex v. Hawkins. 

10 E. R. 211 

Held, 1st, That all the votes given for 
the defendant after such notice were 
thrown away. ibid. 

2dly, That the other candidate, having 
the greatest number of legal votes, 
was duly elected ; though some of the 
defendant's voles (not being equal in 
number to the good voles ultimately 
given for the other) had voted before 
such notice. ibid. 

'‘Idly, That the presumption of law being, 
that every person has conformed to 
the law till something appear to re- 
but that presumption ; it must l^e 
taken that the other candidate, who 
affirmed* his qualification, which was 
not negatived by the jury, was duly 
qualified, and that * such his elec- 
tion, perfected by swearing in, was 
a filling up and enjoying by liiin of 
the office, within the proviso of the 
Indemnity Act, so as to preclude its 
operation by relation in favour of the 
defendant. 10 E. R. 211 

17 One who has not taken the sacra- 
ment according to the rites of the 
Church of England, within a year be- 
fore his election in fact to a corporate 
office, is disqualified by the Corpora- 
tion Act, 13 Car. 2. st. 2. c. 1. s. 12. 
from being elected-: and if such dis- 
qualification be notified to the electors 
at the ti me of election, votes afterwards 
given *to such persons are then thrown 
away ; and any candidate having the 
most legal votes, though in fact infe- 
rior in number to the first, is duly 
elected and entitled to be sworn in : 
but until lie be sworn in, the office is 
not legally filled up and enjoyed by him. 


within the exception in the annual In- 
demnity Act. And tlferefore, if the 
disqualified person who had the great- 
est number of votes be sworn into the 
office, and afterwards qualify himself 
by taking the sacrament, &c. within 
the time allowxd by the Indemnity 
Act. lu‘ is thereby re-capacitated and 
freed from all disability, and his title 
to the office thereby protected ; such 
office not having been then already va- 
cated by judgment, or legally filled vp 
and enjoyed by another person. Bex 
\. Parry. 14E. R.549 

18 Upon the nomination of two aider- 
men of a borough, in order that one 
of them might be afterwards elected 
mayor pur-uant to charter : Held, that 
votes which were given before notice 
of the ineligibility of one of the can- 
didates, on account of his not having 
received the sacrament within one 
year, were not thrown away, so as to 
authorize the returning officer to re- 
turn another candidate who was in a 
minority. Bex v. Bridge. 

1 M. & S. 76 


(c) Office, when forfeited. 

1 A corporate office does not become 
ipso facto vacant by the non-residence 
of the corporator. Rex v. Heaven. 

2 T. R. 772 

2 And the Court will not grant an infor- 

mation in nature o a warranto 
against him, until be has been amoved 
by the corporation. ibid. 

3 It may be a cause of forfeiture ; but 
the corporator does not lose his fran- 
chise, till a sentence of amotion by 
the corporation has been pronounced. 

2 T. R. 772 

IV. hye-laws. 

How made, and Requisites qf. 

1 A corporation created by letters pa^ 
tent, with a power of making the bye- 
laws, cannot make any laws to incur a 
forfeiture. Kirk v. Nowill. 

I T.R. 118 

2 Neither can a corporation, createti by 

Act of Parliament, unless such a power 
be expressly given. ibid. 

3 A power granted by charter to a com- 
pany exercising 8 particular trade in 
a certain place, to make bye-laws for 
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the jyovernment of all persons exerci- 
sino; that trade in that place, enables it 
to make bye-laws binding, as well on 
persons so exercising the trade who 
are not members of the company, as on 
those who are. Butchers* Company v. 
Morey, 1H.B.370 

4 A corporation cannot make a bye-law 

contrary to their constitution. Rex v. 
Ginevar, 6T. R. 736 

5 Where a charter directed the election 
of senior bailifl' to be made by a ma- 
jority of a select body, a bye-law giv- 
ing a casting voice to the presiding 
officer in casp of an equality of votes, 
was held to be bad. 6 T. R. 732 

6 A bye-law may be good in part and 
bad in part, where the two parts are 
entire and distinct from each other. 
Rex V. Faversham Fishermen Company, 

8 T. R. 336 

7 Semble, A byc-law made by a company 

carrying on trade in partnership, to 
prevent any one of the members carry- 
ing on a separate trade on his own 
account, is good. ibid. 

8 A bye-law requiring the indentures ol 
apprenticeship of such who are bound 
apprentices to freemen to be inrolled 
within four months from the date, in 
order to entitle themselves to their 
freedom, seems good, Rex v. Marshal. 

2 T. R. 2 

9 A byc-law made by a company in a 
corporation to restrain the number of 
apprentices to be taken by any of the 
members, is void. Rex v. . s' 
Company qf Newcastle-upon- Tyne. 

7 T. 11. 543 

10 A bye-law altering the qualification 

of persons to be taken as apprentices 
by the members of a corporation, in or- 
der to acquire their freedom by a cer- 
tain servitude, is not warranted by a 
custom in such body, which claimed 
by prescription to make bye-laws re- 
gulating the number of persons to be 
taken as apprentices. Rex v. Tappen^ 
den. 3 E. R. 186 

1 1 A charter giving the right of electing 
an alderman to the mayor and bur- 
gesses at large from themselves, a bye- 
law, stated to be made in 1577, by the 
then mayor and burgesses, but not now 
extant in writing, whereby the right of 
electing was restrained to the mayor 
and certain of the burgesses of the 
town, viz. the recorder, aldermen, co- 
roners, common council men, and such 
of the burgesses of the said town as 


had served or did serve the office of 
chamberlain or sheriff of the said town, 
and called the livery or clothing bur- 
gesses for the time being, or so many 
of them as should be duly assembled to- 
gether for that purpose, whereof the 
mayor to be one, or the major part of 
them/' was held to be a valid and 
reasonable bye-law. But every bye- 
law may be repealed by the body 
which made it; and the office of 
chamberlain of the town, as stated in 
such bye-law, was taken to be a corpo- 
rate office as well as the other offices ; 
the serving of which was made the 
qualiheation of the electing burges^s. 
Rex V. Ashwell. 12 E. Rr22 

12 A bye-law made by the freemen of a 
company of oyster fishermen, prohi- 
biting any freeman from being en- 
gaged in tile trade of sending oysters 
to market from any other ground on 
the Kentish shore, than the oyster 
ground of the company, under a pe- 
nalty of 10/ , and in case of refusal to 
pay the same, that such freeman shall 
thenceforth, and until the fine be paid, 
be excluded from all share of the pro- 
fits to be made thereafter by the joint 
trade of the company, is a void bye- 
law ; there being no usage slated to that 
extent, but only an usage for the 
freemen to make orders for regulating 
the company and fishery, with fines 
a* • jKiialties for the breach of such 
« : s and for prohibiting the freemen 

I ^ engaged in other oyster 

gri u:i i.*., under penalties to be stopped 
out of the money arising by the sale 
of the stint of oysters of such freemen. 
Adley v. Reeves. 2 M. & S. 33 

V. CORPORATE PROCEEDINGS, WHERE 
REGULAR. 

1 The charter of Saltash empowers the 
mayor, justice of the peace, and the 
rest of the aldermen (seven in all), or 
the major part of them, of whom the 
mayor and justice to be two, when it 
shall seem to them convenient and ne- 
cessary, to elect as many free burgesses 
as shall please them, and to the same 
free burgesses so elected to administer 
an oath, 4'c. The defendant was elect- 
ed a free burgess in October 1804, 
and in December 1906, at a meet- 
ing of six out of the seven aldermen, 
in consequenee of a mandamus to them 
to fill up the vacant place of alderman. 
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and which meetin?: the mayor said 
was held for that sole purpose, the de- 
fendant tendered himself to be sworn 
in ; aj^ainst which three aldermen pro- 
tested, one of whorh immediately left 
-tlic assembly ; but before the other 
two protestors withdrew, the mayor, 
with the assent of two other aldermen, 
administered the oath of office to the 
defendant. Rex v. Courtermp. 

9 E. R. 246 

Held, 1st, That the swearing in of the 
burgess might well be at a time sub- 
sequent to the election ; he having had 
a present legal capacity to be sw^orn 
ia^at the time of his election; and 
therefore not like the case of an 
infant elected. ibid. 

2dly, That the act of swearing in, being j 
merely ministerial, may be done b\" | 
the mayor, as presiding officer, in the | 
presence of the majority of the mayor | 
and aldermen by whom such act was re- ; 
quired to be done, whensoever and j 
howsoever assembled, and without any i 
previous summons for this purpose ; j 
there being no dissent by the major- j 
ity at the time when the oath was so 
administered: and, ibid. 

3d]y, Though three, an equal number of 
those first assembled, protested against 
the defendant's being sworn in when i 
he first tendered himself to take the • 
oath ; yet one of the protestors having j 
withdrawn, it was competent to the I 
majority who remained to administer j 
the oath ; no vote having been come to i 
by the major part at first assembled, to ! 

rechuk* the body from doing the 
act at that meeting. 9 E. R. 246 

1 But where the new mayor of New 
Romney was required by charier to be j 
-worn in before the old mayor, a swear- 
ing in by the town-clerk, (the usual 
officer to administer the oath,) before 
the old mayor, but against the consent 
and direction of the latter, was held 
void. Hex V. Ellis. 9 E. R. 252, n. 

The neglect to be sworn into an office 
for above twenty years after the party’s 
election to it, is evidence of his refusal 
to accept the office ; as his acquiescence 
unexplained for so long a time, in the 
election of another person into the of- 
fice, is an evidence of his renunciation 
of it, and the acceptance of such re- 
nunciation by the body. Rex v. Jor- 
dan. 9 E. R. 263 


4 Though the affixing of the common 

seal to the deed of conveyance of a 
corporation be sufficient to pass the 
estate, without a formal delivery, if 
done with that intent; yet it has no 
such cfiect if the ord( r for affixing the 
seal be accompanieil with a direction 
to their clerk to retain the conveyance 
in his hands till accounts were adjusted 
with the purchaser. Derby Canal v. 
Wilmot, Bart. 9 E. R. 360 

5 The mayor liaving summoned the 

corporation to meet and elect a new 
mayor on the usual day, a majority 
when* met, canuol, against the consent 
of the mayor (nor, as it seems, without 
the unanimous consent of the uijolc 
body), pr(^ce('(i to any other business, 
snch as that of filling up vacancies in; 
the comnton council; there being no 
certain day fixed for that j)urpose, 
though the genera! custom had been to 
fill up all vacant offices on the day of 
electing the new mayor. Madicilx. 
Nevinson. 1 1 K. 84 

6 If defendant sets out a charier au- 
thorizing the election of a niaj'or in 
two instances only, viz. on the annual 
charter day , and on the mayor’s death 
within the year after he is sworn in; 
and pleads, that tlie office of mayor 
became Nacant, without shewing how 
it became vacant, it cannot be inti nd- 
< d that it was a vacancy within either 
of the instances named, nor that in in- 
stances not named, there was to be mi 
t'leclic'n in tfie mode prescribed in the 
in^taiuas named. Rex v. Smith. 

2 M. & S. 583 

7 If a corporation consist of a definite 

luimbt r of aldermen, of wdiom the 
mayor is one, and it is pleaded that 
the oflice of mayor became vacant, it 
is not to he inferred from thence that 
the nunilier of aldermen did not re- 
main complete ; and therefore the 
plea averring an election by tlie resi- 
due of the aldermen, which miglit 
consist of ten or less, according to the 
circumstance, whether the vacancy of 
mayor made a vacancy of aldermen, 
it was held a good replication that 
only five attended, for it was matter 
of rejoinder that under the circum- 
stances five were a majority : Secus, 
where it was pleaded that the mayor 
died, for there the presumption was, 
that there was a vacancy of alderman. 
i^c.r V. Smith. 2 M. & S. 583 

And see quo wauranto, pew/. 
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VI. ACTIONS BY AND AGAINST. 

N. B. For proceedings against Cor- 
pomtions, sec infoumatjon, manda- 
mus, QUO WAURANTO, pOSt. 

1 The hii^hcst bichler for certain land- 
sold by auction, and the mayor of a 
corporation, on behalf of himself and 
the rest of the burgesses and commo- 
nalty of tile borou^di, the vendors of 
the lands sifjned a contract, in whicii 
they inutually promised to fulfil the 
conditions of sale on their respective 
parts. The conditions stated the 
title of the corporation to the premises, 
and stipulated that they should convey, 
and might re-sell on default. Tlieonly 
act therein mentioned to be done by 
the plaintifi', was the receiving: the de- 
posit: Held, that the plaintiff* could 
not maintain an action in his individ- 
ual capacity again?^ rh purchaser for 
Breach of this contract Botven v. 
Dloiris, in Cam. Srac. (in error). 

^ Taunt. 874 

9 Trover lies against a corporation ; and 
if it be essential to their ('onversion of 
the property, (2. c. in thi- instance 
the detainer of bank-n-itc ^ by tile Co- 
venior and Company (*f the Hank of 
Englajul,) tiiat tliey -liould have a*i- 
thorized if under ttieirseal, .such au- 
tlioi’lty w ill bo [u'esuipid aft< r vei-'iet : 
but It does u:*t seem nece-sury that the 
act of dtlenfion, done by tlieir m r- 
vants within the ^( ope of the r ciu- 
ployineni, .siuiuld be aiuh* r;z< d un- 
der their seal. Ym bo)\m:r!i v. I'hc 
Bank of im^la/id. 10 Iv R. (i 

8 By indtnliire hi tween A. B. and f'., 
bailifls, and D. E. and F., aldejuu n, 
with the asst 111 of the hurgesscs uf the 
borough of M. of I lie < ne part, ami 
J. S. of the other part; the said bai- 
liffs, aldermen, and burge.vses, de- 
mised lands to J. S. fer years, to be 
hokieii of tlie said bailiff-, a’dermeii, 
and burgesses ; and the df’( <1 was ex- 
ecuted hy A. B. and (.' D. E. and J\ ; 
but not sealed with the eorpoialion 
sea! ; J. S. having paid vent to tin- 
bailifls as chief ollicers <d’ the borviug 
the Court of C. P. held that their ser- 
vant make cognizance for 

taking a distress under a demise by 
the corporation, notwithstanding a 
notice had been given liy the alder- 
men, (one of whom was a party to the 
indenture), to pay tlie rent to them ; 
for the payment of rent to tlie bailifis 


admitted a tenancy from year to year 
under the corporation. Wood v. Tate, 

2 N. R..947 

4 An ejectment against the bailff-. pro 
tempore of a corporation, cannot be 
maintained by proving payment of 
rent for the premises by the annual 
predece>sofs of the defendants in the 
same office for several years before, 
and servi ce of the notice to quit on 
the defendants, the existing bailiffs : 
for the payment of such rent hy the 
hadiffs in .succession i.s merely evidence 
of a tenancy in the corporation : But 
atau}^ rate, such tenancy may be deter- 
mined by a notice io ttie corporation 
to quit, serve'! on it.s officer> : atler 
whic :J, the owner of the premises may 
di -train the cattle of any persons tres- 
passing on his ground, or bring his 
action against tliem, or maintain eject- 
ment again>t any per-on in the letual 
possession of the premises. Doe v. 
Woodnum. H E. K 

And see Good title d Miller Wilson. 

HER 834 

And see tit . ejectment, post 
,5 The master, wardens, and eo . . onalty 
«Ta company cannot “Ue io; a penalty 
forfeited to tlie master and wardens, 
to ih< -ce ol the ni-Nter, uaiden and 
company. The first count m a decla- 
ration 111 dent for a penalty under a 
bye-law, >el forth the charter em- 
powt ring tb.e eonip.my to makt' bye- 
law , the iiV‘‘-’:i\v m de, iind the 
breach of it; tIh- > econ*l count, o lil- 
ting the abuvc particui ir.s, stated the 
jicnalty as being forfeit'd under 
and by virtue of a bye-law of die 
company bef )it tliat time duly nrid d* 
See, and tins count was on sper'cial (ie- 
niurrer lieki bad. FtUmakers ( 8/os- 
ter. Wardens, and Commonaltj/ of) v. 
Duvis. I I . & P. 98 

G A peiuiUv of 90 .?. having been im- 
jv>>ra cy ore of the bye-laws of the 
iMittlitr ' e qiai.y on ali person- idl- 
ing meat on a Sw/tr/..y, wit Inn their 
inrisoiciion, it wa- leelared by the 
suti^equ' nt cUiU c , that d' any oflefidtT 
shon’ I dtmy, rtlvi. ^ , <»» negk et to pay 
tin peiialtv, he lonin be liabu to an 
aciion of ileb; : Held, that it w'iji' not 
ncces>ary to prove a previou'^ dtmiand 
111 onler to maintain such action, al- 
though averred in the declaration. 'J he 
Butchers' Com. v. Bullock. 3 B.^^ P. 434 
7 Where a coriioration uecUimg n co- 
venant bv their modern name, »iated 
P 
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that the citizens, &c. were from time 
immemorial incorporated by divers 
names of incorporation, and at the 
time of making the indenture by A. B. 
which they declared on, were known 
by a certain other name, by which 
name A. B. granted to tliem a certain 
watercourse, and covenanted for quiet 
enjoyment : Held, that the deed 
granting the watercourse to them by 
such name w^as evidence as against the 
defendants, who claimed under the 
grantor, that the corporation was 
known by that name at the time, 
upon an issue taken on that fact. 
3Jayor, ^ of Carlisle v. Blamire. 

8 E. R. 4S7 

8 Where a corporation arc defendants, 
they are not entitled to an cssoign. Ar- 
gent V. Dean of St. PauVs. 2 T.R. 16, n. 

VII. DISSOLUTION, EFFECTS OF. 

1 A judgment of seizure quousque, &c. 
against a corporation, in default of 
appearance, operates as a final judg- 
ment to dissolve the corporation, if 
they do not appear in the same Term, 
or the next at farthest. Rex v. Amery. 

2 T. R. 515 to 5G9 

2 Tlie only use of a final judgment in 

such a case is to shew the Crown's 
election to take advanta^;e of the for- 
feiture : but any other matt t of re- 
cord, shewing the clcCLioii, may 
equally answer the ])urpo>e. uL 

o Therefore a new ci/ rer of incorpo- 
ration granted after tlia. time to a new 


body of men in the same place is good, 
notwithstanding a charterof restitution 
be afterwards granted to the old cor- 
poration: and such charter of restitu- 
tion is absolutely void. 2 T. R. 515 

4 This case was reversed in Dom. Proc. 

4 T. H. 122 

5 When an integral part of a coryiora- 

tion is gone, and the corporation has 
no power to restore it, or to do any 
corporate act, the corporation is so I’ar 
dissolved that the Crown may giant a 
new charter. v .P«w/r>7 c. 3T. R. 199 

6 The major jiart of an integral part of 
the corporation whose attendance is 
required at the election of ollicers be- 
ing gone, it operates as a dissolution of 
the whole corf'oration, which has 
thereby lost the pc»\ver of holding cor- 
porate assemblies tor the purpose of 
filling up vacancies and continuing 
itself. Ri’x V. l\i orris and Stewart. 

M E. R. 213 

7 Where the election of mayor wa? to 
be made by the majority oi‘ an assem- 
bly comyiosed of several inlegi’al de- 
finite parts of a corporation, and other 
burgesses and inhabitants for the time 
being: Held, that one ol‘ such definite 
integral parr>, being reduced behuv 
a majorily of it." jiroper luirnber, eouKl 
no longer be represe nted in such cor- 
jiorate assembly, and the Avliole cor- 
poration was then ay ili^-solvul, being 
no longer capLihle of continuing 
itself. Rex V. ATon is. 

Uexx. Stewart. \ E. R. IT 
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I. j^laintiff’s right to costs. 


(^/) By particular statutes. 

1 The statute of Gloucester ^ives costs, 
vvliere damages are given by any sub- 
secjuent statute. Jackson v. The Inha- 
bitants of Caleswortli. 1 T. R. 73 

2 Wherever an action is given to the 
party grieved by an Act since the stat. 
of Gloucester, he is entitled to costs if 
he succeed, though lie had no remedy 
before such Act. Tytc v. Glodc. 

7 T. R. 268 


3 Costs are always given in actions on j 
the statute of liue and cry, where da- 
mages arc recovered. Jackson v. The 
Inhabitants of Calesivorth. I T. R. 72 

4 A party grieved who recovered da- 
mages against the sheriirfor not taking ! 


bail under stat. 23 //. 6, c. 9. is also 
entitled to costs. Cresiccll v. llo<^h- 
ton. 6 T. R. ono 

o (’osts are due to the plaintift’ who 
recovers treble damages in an action 
on stat. 29 Eliz. c. 4. against the she- 
ritf for taking more tliaii the ftc 
allowed by that statute on levying 
under an e.vecution against the plaiii- 
tilTs goods. Tyte v. Glode. 

7 T. R. 267 


6 A prisoner suing as a party grieved i 
on the Habeas Corpus Act, a copy of the j 
warrant ol‘ commitment being refused I 
him, liaving recovered the penalty, is 
entitled to costs. IVai d v. Snell. 

1 H. B. 10 

7 In an action of debt for a penalty 
on the stat. 2 & 3 £. 6. c 13. for not 
setting out tithes, with a count in the 
declaration I’or the single value : after 
a demurrer to the dt elaration, the par- 
ties submit to arbitration, and the ar- 
bitrator awards the single value to be 
less than 2 ) nobles (6/. 135. 4{/.) the 
plaintiil' is not entitled to costs on the 
counts for the penalty, under the slat. 

8 & 9 W. 3. c. 11. s. 5. the value not 
having been found by a jury ; but the 
Court will allow hin^ to have the costs 
taxed^ on the count for the single 
value. Barnard v. Moss. 

1 n. B. 107 


8 The stat. 8 & 9 IF. 3. c 11, giving 
costs in all suits of scire facias, does 
not extend to a scire facias to repeal 
a patenl prosecuted m the name of the 
King. Rex v. Miles. 1 T. R. 367 

9 After judgment by default in debt on 
bond to secure an annuity payable 


quarterly ; and scire facias thereon, 
suggesting a breach in non-payment 
of a quarter, and damages assessed to 
that amount on the stat. 8 & 9 IF. 3. 
c. 1 1. : Held, that the plaintiO’was en- 
titled to his costs on the Hth section, 
which directs a stay of proceedings 
on payment of future damages, costs, 
and charges, toties (juoties; though the 
3d section only gives costs in scire 
facias after plea or demurrer. Brooke 
V. Booth. 11 E. R.387 

(^) In personal actions. 

1 If in an action on the case for an in- 
jury done to the plaintiBTs right of 
common by digging turves tliere, the 
Judge certify under the slat. 43 EUz. 
c. 6. 5 . 2. tliat the damage did not 
amount to 40.s., the plaintifV shall not 
have C05/5 ; i'or the interest or title of 
the laud does inn necessarily come in 
question in sucli action, and did not in 
fact in this case where an action was 
brought by one commoner against 
another for a mere wrongful act. Ed^ 
tnonsori v. Edmonson, 8 E. R. 294 

2 If a plaintid* Mie for assault, battery 
and imprisonment, but only prove an 
imprisonment, and obtain one fanhiiig 
damages, a certificate of the Judge 
under the 43 Eliz. c 6. will deprive 
him of co.vis. Emmett v. Li/iie. 

r.\. R. 235 

And see Hijlin y, Kincard, licit page. 

3 If the plainidV in tiopass vi^et urmis 

for heating the iilaintiirs dog, recover 
less than 405. tiie Judge may certify 
under stat. 43 Eliz c. 6 to prevent liis 
recovering move costs than damages. 
Dand v. Sexton. 3 'f. K. 37 

4 Where a htatute prohibits an act, and 
gives damages for the violati n„vvith 
costs of suit, it rioes iiv»t lake away 
the Judge’s power to certify, under 43 
Eliz. c. 6. that the costs are less than 
405. IVillianu v. Midtr. 1 Taunt. 400 

(c) In actions of slander. 

1 Where m an action for slander, some 
of the counts in the declaration are for 
actionable words, and others for words 
not uclionable, and special damage is 
laid, referring to all the counts, and 
the plaintiii has a verdict on tiie whole 
declaration ; though the damages re- 
covered be less ihau 405. he is t-iuiiled 
to full Costs. Saville v. Jardine. 

2 11. B. 531 

2 Butthoug^h the defendant justify, and 

P 2 



213 


Assault and Battery, 


[COSTS. I.] 


Trespass, 


it be found ajjainst him, yet if the 
damages be under 4()«. the plaintiff 
cannot recover more costs than dama- 
ges. Halford v. Smitlu 4 E. R. 567 

(d) In assault a7id battety, 

1 If one count in a declaration state an 

assault on a man, and an assault on 
the horse which he is riding, and the 
jury give a ^/^rdict with general dama- 
ges under 40;y., the plaintiff shall have 
no more costs than damages. Ban- 
nister V. Fisher, I Taunt. 357 

2 The plaintiff is entitled to no more 

costs than damages in trespass for an 
assault, battery, and tcanng the plain- 
tiff^s clothes, if the jury find that the 
tearing was in consequence of the beat- 
ing, and give less than 405. damages. 
Cotterill v. Tolly. 1 T. R. 655 

3 If plaintiff recover less than 405. 

damages on a count, alleging that the 
defendant assaulted him, atid then 
and there tore the plaintiff's clothes, 
which the plaint ifi' then and there 
wore, kef he is entitled to no more 
costs than damages. Mears v. Grteii- 
axvay. 1 H. B. 291 

And see Lockivood v. Siannard. 

5 T. R. 482 

4 If to an action for an assault and bat- 
tery the defendant plead the general 
issue and a justification to the whole,. 
and the plaintiff' obtain a verdict with 
damages under 405., the plaintiff is 
entitled to full costs. Sniith v. Pldge. 

6 T. R. 562 

5 In trespass for an assault and battery, 

where the defendant justifies the as- 
sault only, and the plaintiff' obtains 
damages under 405. and the Judge 
does not certify, the plaintiff is enti- 
tled to no more costs than damages. 
Page V. Creed, 3 T. R. 391 

S. P. Brennan v. Redmond, 1 Taunt. 16 

6 In an action for assault, battery, and 

false imprisonment, if the verdict be 
for one shilling, and the Judge certify 
under 43 L'liz, c. 6. the plaintiff will 
be deprived of his costs, though a 
battery was proved at the trial, nzjffin 
v.'Kincard. 2 N. R. 471 

(e) In trespass, 

1 In trespass for throwing stones, &c. 
at the plaintiff's windows belonging to 
his dwelling-house, and breaking the 
glass, &c. if the plaintiff recover less 


than 40.V. be is entitled to no more 
costs than damages, unless the Judge 
certify that the title to the house came 
in qutslion. Adleni v. Grinaway, 

6 T. -R. 281 

2 Where to trespass at A., and throw- 
ing down, burning, and totally de- 
stroying the plaintiff's hedge there then 
erected, bfc, whereby, the defendant 
pleads the general issue, and justifies the 
throwing down the hedge, because it 
was erected on a common over which 
he prescribes for a right of common, 
and is.«;ue is taken on such right 
which is found for defendant, and 
a verdict for plaintiff with 205. dama- 
ges on the general issue, and the Judge 
did not certify, the |)laintiflf' is entitled 
to no more costs than damages, because 
the right to the frtM.*hold might have 
come in question. Stead v. Gamble. 

7 E. R. 325 

3 If the plaintiff' in an action for mesne 

profits recover less than 405., and the 
Judge do not certify that the title 
came in question, the plaintiff is en- 
titled to no more costs than damages. 
Doe V. Davis. 6 T. R. 593 

4 The plaintiff in trespass for breaking 
his close, who recovers less than 40.s. 
is not entitled to costs of increase, 
merely because a view was granted 
before tr'iil, though upon the applica- 
tion of the defendant. Flint v. Hill. 

11 E. R. 184 

5 If a defendant pleads a justification in 
tre.q)ass, and the plain tiflf* without 
traversing it, non assigns a trespass, 
not concerning his title, &c. onwdiieh 
issue is joined, and found for him, the 
plaintift* is entitled to no more costs 
than damages, under 29 & 23 Car. 2. 
c. 9. 5. 1 36. Gregory v. Onnerod. 

4 Taunt. 99 

G Where in trespass clausum fregit 

the defendant pleads not guilty, and a 
justification of a right of way, and the 
plaintifl' traverses the right of way, 
and new assigils extra viam ; and there 
is a verdict for the plaintifl' with I 5 . 
damages on the new assignment, and 
for the defendant on the justification ; 
the plaintiff is entitled to full costs, 
deducting the defendant's costs on the 
issue found for him. Martin v. Va- 
lance, 1 E. R. 350 

Where a declaration in trespass con- 
sists of one count only, the defendant 
justifies part of it, and the plaintiff 
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new assigns without taking issue on Therefore if one of several pleas 

the special plea, and obtains a verdict, pleaded by defendant be adjudged 

he is entitled to the costs of all the bad on a djmurrer to plaintifPs re- 

pleadings. Gundry v. Sturt, plication, the plaintiff* is entitled to 

1 T. R. 636 have the costs of those pleadings de- 

8 Where to an action of trespass for ducted from the costs taxed for the 

breaking and entering the plaiiitifl ’s defendant upon the postea, if, after- 

close, kc. the defendant pleads aspe- wards upon trial of the issues joined 

cial plea oj justification to the whole on the other pleas defendant should 

ileclaration ; and the verdictris against have a verdict, even though it should 

him, the plaintiff is entitled to full appear on the whol^of the record 

costs, although the damages are less that the plaintiff had no cause of 

than 40, V. and the Judge at the trial action. Dubtrley v. Page. 


does not certir 3 ’. Redrid^e v. Palmer. 

2 H. B. 2 

S. P. Comer v. Baker, 2 II. B. 341 

9 In trespass qunre clausum fregit, if the 

defendant plead not guilty and a jus- 
tification which does not make title to 
th(‘ land, upon which issues are joined, 
which are found for the plaintiff with 
damages under 40s., still the plaintifl' 
is entitled to full co.sts. Pcddell v. 
Kiddle. 7 T. R. 6j9 

10 If it appear on the trial that the tres- 

pas.s, ho\v( ver small, was committed 
after notice, and the jury give les.s 
than 40s. damage<, the Judge is bound 
under stat. 8 & 9 IV. 3. c. 11. s. 4. to 
certify that the trespass was wilful and 
malicious, in order to entitle the plain- 
tiff to his full costs. Reynolds v. Ed- 
wards. 6 T. R. 11 

1 1 But in a subsequent case the Court 
decided that iL is discretionary in the 
Judge to certify f»r not according as it 
appears to him that the tre.spass wa.s 
or was not wilful and malicious. And 
the Judge having declined to certify in 
a case where notice was given by the 
wife of the plaintiff to the defendant 
not to enter the locus in quo in his 
cart, there being no road there ; not- 
withstanding which the defendant per- 
sisted in going on for the purpo.^c of 
viewing more conveniently the turning 
in of some cattle in assertion of a dis- 
puted right of common in an adjoin- 
ing iiiclosure of flie plaintiff’s, which 
right was found for the defendant, on 
a justification pleaded ; the Court re- 
fused to interfere. Good v. Watkins. 

3 E. R. 495 

U) Where several matters are pleaded. 

I Under stat. 4 Ami. c. 16. the quantum 
only of the costs of double pleading 
is left to the discretion of the Court. 


2 T. R. 391 
If there be a certificate against any 
more costs than damages upon the 
stat. 43 Eliz. c. 6. s, 2., the plaintiff' 
shall not have the costs of the double 
pleas, on which all the issues were 
found for him ; although the Judge 
have not certified under the stat. 4 
Ann. c. 16. s. 5. that the defendant 
had probable cause to plead the several 
special matters; that section, which 
says that if a verdict be found on 
any issue for the plaintifl) costs shall be 
given, &c. unless the Judge who tried 
the said ksuc shall certify,” kc. only 
applying to cases where one at least of 
the special pk as is found for the de- 
fendant, which would entitle him to 
the general costs. Richmond v. John^ 
son, Clerk. 7 E. R. 583 

Where some isssues in replevin are 
found for the plaintiff which entitle 
him to judgment, and some for de- 
fendant, the defendant must be al- 
lowed the costs of the issues found for 
him out of the general costs of the 
verdict, unless the Judge certify that 
the plaintift’ had probable cause for 
pleading the matters on which those 
issues are joined. Dodd v. Joddrell. 

2 T. R. 235 

4 ’The defendant is entitled not only to 

the Costs of the pleadings which form, 
but also of the trial of those issues 
which are found in his favour. 
Brooke v. Willett. 2 H. B. 435 

And see Vollum v. Simpson. 

2 B. & P. 368 

5 The statute of Ann. being remedial 
ought to be so construed as to advance 
the remedy : and the construction 
adopted in the preceding cases is an- 
alogous to that put upon the stat. of 
Gloucester, which, in terms, gives 
only the costs of the writ, but is held 
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to irive all the costs of the suit. 
Per Heath, J. 3 B. & P. 369 

6 If the })laintiff take issue on several 

pleas, one of which is insufficient in 
law, and has a verdict on all the issues 
except that joined on the insufiicient 
plea, w hich is found for the defend- 
ant, and afierwanls judgmenl is en- 
tert d uj) for the plainlifl' still he shall 
not he alloutd any costs on the issue 
f und for kie defendant. Kirk v. 
Noil Hi. 1 T. R. 266 

7 If an avowant in replevin after trial 

and verdict for the plaintifl’, obtain 
judgment non obstante veredicto, in 
con>e(]nence of the ])lainiilf’s picas in 
bar beinc bad, he is not entitled to any 
costs on the pleadings subse<jucnt to 
the picas in bar, b« cause he should 
have demurred to them. Da Costa v. 
Ciarke. 2 B. & P. 376 j 

8 And if judgment had been arre.-ted in j 

that case, no costs would have been j 
ji'iven. ibid, i 

9 llie defendant in rejdevin avows for i 
rent in arrear, and that the j^oods had 
been clandestinely removed. I'heplain- 
litr’pleads, 1st, nontt nurr; 3ndly, no 
rent in arrear; and ddly, that the goods 
were not clandestinely removed. The 
last issue only was found f(»r the 
]>la:i)tif}‘: Held, that the defendant 
wa- entitled to deduct from the plain- 
tilT^s costs, the costs <4' thf two first 
issues w'hich were found for the 
defendant. Cook v. Green. 

1 i\Iarsh. 234 

II. DE^EMeANT^S III GUT TO COSTS. 

(a) On nonsuit, verdict, or judgment. 

1 V\'h( re a defendant removes proceed- 

ings hy a recordari f icias loqitelam 
from a County Court into one of llie 
superior Courts, and signs judgment 
of n m pros, in default of the plain- 
tifl ’s appearing, he is entitled to costs 
by Ktat. 4 Juc. 1. c, 3. Davies v. 
James. 1 T. R. 372 

2 An application for costs, under 43 G. 

3. c. 41). eaunot be supported by a 
reference to tiie notes slated on the 
trial ; and an aflidavit to support such 
an apjjlication, niu>t shew on the face 
of ib, that there was no reasonable or 
probable cause for the arrest. Foun- 
tain v. Young. 1 Taunt. 60 

3 Bebt on bond, where the plaintifl’ re- 
covers a verdict for nominal damages 


only, and takes his judgment for the 
penalty, is not within the relief of the 
stat. 43 G. 3. c. 46. s. 3. enabling 
the Court to allow the defendant costs, 
if the plaintiff do not recover the 
amount of the snm for which he had 
held the defendant to bail. Cammack 
V. Gregory. 16 C. R. 

4 If delendant be holden to bail for a 

larger sum, and pay a lesser siuii into 
Court, which the ])laiiitiii' acccpteit 
and proceeded no further in the ac- 
tion : The Court of C. P. held the 
defendant entitled to his ei'sts under 
43 G. 3. c. 46. .S'. 3. I .aid laic v. 

Cockhurn., Jit. 2 N. K. 76 

5 if the plaintifT enter a noli prosequi, 

the defen-lant i-- entitled to co.4s !uid( r 
stat. S Eliz. c. 2. s. 2. Cooper v. 
TiJHn. 3 T. K. 51 1 

G If there be two dtfendants in an ac- 
tion o\‘ as‘o:mpsit, ene oi whom .''ufTt rs 
judgment by default, and the other oi>- 
tains a verdict. In ulio obtains the 
verdict is enlillul to co.-ts. Shrubh v. 
Barrett. 2 11. B. 2S 

7 Though the dcft'ndant liiul judgmt nt 

on tkmurrer in quarc impedit, li:e 
Court of C. P. li( U1 that he was not 
entitled to co:4.s under s. 2. of stat. S. 
& 9 IV. 3. c. 11. Thrnle v. The 
Bishop of Loudon. 1 11. B. 53(1 

8 A !)i!l of exception^, being no part 

of the record in the Court below till 
after judgment, h nr*t to be included 
in the taxation of co>ts there. Gard- 
ner x.Baillie. 1 B. P. 32 

9 Whti'* the pl.diitiiT recovered a ver- 
dict at »he trail and liad judgment in 
C. P., and upon a bill of exceptions 
returned into this Court, judgment 
v;as reversed, and the plaintiff took 
nothing by his writ, the defendant 
cannot have costs. Bcli v. l*otts. 

5 E. R. 49 

10 Where plaintifl' after aiTt>ting and 
holding defendant to bail for 50/. took 
20/. out of Court, and stayed further 
proceedings; the defendant was not 
held entitled to costs under 43 G. 3. 
c. 46. s. 3. Rouveroy v. Alefson. 

13 E. R. 90 

11 On a joint plea of not guilty to tres- 
pass and as.*^ault, if one defendant be 
found guilty with 1«. damages and 1$. 
costs, and the otiier acquitted, the 
latter is only entitled to 40 j. costs. 
Hughes V. Chitty. 2 M. & S. 172 

12 The only mode of recovering the 
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costs of a nonsuit upon the merits in 
ejectment, is to serve the lessor of the 
j)laintifr with a copy of the consent 
rule, and allocatur of costs, and to 
attach him if he does not obey. Hoe, 
d. Prior v. Sailer, 3 Taunt. 485 

{b) How restrained by Court of Conscience 
Acts. 

N. B. Sec tit. iNFEruoa couuT, />o.sY. 

) The London Court of Ke(]uest.s Act 
39 k 40 G. 3. c. 104. 5 . 12. provides 
that if any action he coininenced out 
oi' that (Jourt for any debt not exceed- 
ing^ 5/. (within the jurisdiction), the 
j)laintifl*sliall not, by reason of a ver- 
dict for him, or otherwise^ be entitled 
to costs, &c, : the Court held, that after 
judoinenl by default, and the damages 
assessed upon a writ of inquiry, the 
defendant ini^ht come into Court 
and move to stay proceedm;i;s on pay- 
ment of the daina;;Ts assessed, without 
costs. Hunster v. Hay. 8 IC R. 239 

2 If' tlie plaintifl' in an action of assault 

havini; recovered only 2 O 5 . daina<;es, 
whereliy he is entitled to no more 
than 2 O 5 . costs, brin*’- an action (ai tlie 
judi^incnt ; and ol)tainin<^ judgment by 
default in that action, enter it up for 
debt and co^t.s, tin* v’cMirt on aflidavit 
of the flefendant bein^ resident in the 
city of London, and liable to be sum- 
moned to the Court of lte(|uests, will, 
under the 39 40 Geo. 3. c. lOi. set 

a^ide the judgment as to the costs. 
Foot V. Coarc. 2 B. & 1^. i58S 

3 'fhe London Court of Rtejuests has 

jurisdiction by the slat. 39 iiv 40 G. 3. 
c. 104. over a contract for the reteu- 
lion of litlu's by the tenant, the value 
of which was under 5/. And there- 
I'ore if' the vicar sue for the same, and 
rceovtT less than 5/. u])on a count in 
assumpsit for a ynantuni valebant, the 
rlefendant may enter a suggestion on 
the roll, stating that he was a freeman 
and inhahitarit of the city of London, 
trading there at the tiiiit; he was seiz- 
ed with the writ, for the purpose of 
ousting the plaintiff of his costs, under 
the 12th sect, of the act. Sandby, 
Clerk, * . Miller, 5 E. U. 194 

4 A market gardener who rented a stand 
with a shed over it in Fleet Market at 
an annual rent, which he occupied 
three times a week on market days till 
10 o’clock in the morning ; after 
which, and on all other days, it was 


occupied by others; does not keep a 
stand within the meaning of the Low- 
don Court c>|‘ Requests Act, 39 & 40 
G. 3. c. 104. so as to be privileged to 
be sued there for a debt under 5/. 
Gray v. Cook. 8 E. R. 33G 

5 A person rents a counting-house in 

the city of Lowr/ow jointly with another 
person, and receives orders there for 
his business : Held, that he is within the 
jurisdict ion of the Court of Requests 
for the city of London, though he sleep 
and reside in Southwark. Croft v. Pit-- 
man. 1 Marsh. 269 

6 Under the London Court of Requests 
Act, 39 & 10 G, 3. c 104. a husband 
domiciled in DTiddlcsex, where his 
wife carried on business, though he 
was employed as a clerk in the office 
of solicitors in London, is not j)rivi- 
Icged to he sued only in London, as a 
person scckint^ hii livelihood there ; 
for that means seeking the whole of his 
livelihood there, Stephens v. Harry. 

16 F. U. 147 

7 If a defendant lodge within the juris- 

diction of' the Southwark Court of 
Conscience Act, 22 G. 2. c. 47. hav- 
ing conusance of causes to the amount 
of 5/. by stat. 16 G. 3. c. 78. though 
he carry on Ins business, and the 
goods were (U livered out of the juris- 
diction, and the plaintitf had no know- 
ledge of Ins lodging willuii it till after 
the process was .sued out; yet he is 
within the statutes. Spencers. Hollo- 
way. 15 E. R. 647 

8 Afu r action laid in London, and 

brougin in K. B. for board and lodg- 
ing of defen.hmt’s wile in Middlesex, 
which was referred to an arbitrator, 
wdio awarded loss than 5/. for the rent 
of the lodging ; this was held to come 
within s. 13. of the 39, 40 G. 3. c. 104, 
excepting action.s for rent from the 
coinj)idsory jurisdiction of the London 
Courts of Request. Holden v. New- 
ma?i. 13 E. R. 161 

9 The stat. 14 G. 2. c. 10. which 

enahh‘s certain persons to sue for debts 
under 4(>.v. in the Court of Request^ in 
London, does ir>t extend to cases 
where the plaintiff recovers 4’ss than 
40.'.'. in a special action on the c:i>e for 
the breach of an agreement. Jonas v. 
Grecnijig. 5 4 . R. 529 

10 Tliat act only extends to ciescs where 

the demand i> certain. id 

11 Avid only to those ca?C3 where the 
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pla»ntifr is an inhabitant within the 
city <»r Loudon, 5 T. R. 529 : H^ebb 
V. BiOwn. 5 T. R. 53o 

12 When the plaintiff' in assmnpsit failed 
to prove his special counts but upon 
the conmiun coon s recovered less than 
5/. upon the balance of an account 
which centaineti items both on tht 
debit and credit side : Held, that by 
39 & 40 (t. 3. c. 104- he was de- 
prived of costs. It appear injT tliat the 
dt fciulant rcsioed and traded in Lon 
don. Fomin v Oswdt, 

1 M. & S 393 

13 An action upon the ca>c foi neti i- 
gei'.ce in driving the plaint id ’s car- 
riage contrary to an implied assuv.p 
siti IS not a ecinand com nc' w ithin the 
jurisdiction of tl.e i^outhnark Cmirt of 
Cori'-cience Act. Lawson v. 

ri ge. 1 Taiini. o9o 

14 llu defendant is entitled to a sug- 
gestion lor costs under the London 
Court of Requests Act, though it ap- 
pears that if the plaintiff had post- 
poned the coinnicnceiiKnt of Ins ac- 
tion a few in mils, his cause of action 
would have been unod ft*r more than 
40^. Tucker v. Crosby. 2 Taunt. 109 

15 No action can be brought in tlie 
County Court unless the cause of ac- 
tion arise, and the detdidant reside, 
w ithin the county ; and if that be not 
the ca>e,iheaclK-n in;.y I f brought .u 
the upcMOi Courts, although for a 
sum less than 405. U cis/i v. I'royte. 

2 H. k 

And see Tubb v. Woodward, 

0 T. R. 17.5 : 
And Smith v. O' Kelly. 1 B. P. 75 

16 It IS the same with respect to the 

Court of Requests in London under 
stats. 3 Juc. 1. c. 15: 14 (V. 2. c. I(;. 
brooks V. Moravia, 2 H. B. 220 

17 '1 he Court of Requests Act for South- 

wark &c. enacts, that ‘ if in any ac- 
tion, &.C. for recovery of any debt 
sued against any person (within the 
jurisdiction) in any of tne King's 
Courts at IVtstJuinsier, &cc. it shall ap- 
pear to the Judge, dfc that the debt to 
be recovei'ed by the plaintiff doth not 
amount to 4(J.s ^ the plaintiff shall 

pay Ihe dehndant costs, &c. : the 
Court htkl that where the plaintiff s 
witness provt'd that the debt, winch 
was originally above, was reduced be^ 
low, 40s. t by part puy/nent before the 
action brought, the case was within 


the statute. Clarke v. Askew. 

8 E. R. 28 

See also Fountain v. Young. 

1 Taunt. 60 

18 The same point was ruled on the 
London Court of Requests Act, 39 & 
40 G. 3. c. 104. Horne v. Hughes. 

8 E. R. 347 

19 Where the original demand by as- 
signees of a bankrupt was above 40.?. 
but the jury found a verdict under 
405. the Court of C. P. gave leave to 
enter a suggestion under stat. 22 G. 
2. c. 47. (the Southwark Court of 
Cnnseience Act), though it was urged 
that a Court of Conscience has no au- 
thority to try a question of bankru|)t- 
cy. Keay v. Rigg, 1 B. ^ P. 11 

20 But mat Court refused to allow a 
suggestion for double cost< under stat. 
23 G. 2. c*. 33. (the Middlesex County 
Court Act) where the original debt 
being above 40s. had by a balance of 
accounts hcen reduced below that sum. 
And Eyre .1. said, that it .seemed to 
him tliat the original demand ought to 
be under dO.s. JECollani \. Carr. 

1 B. ]\ 223 

21 If a def'endaiil reside* in JUdd/esex, 

and keep a warehou i ithiii llie city 
of London, jointly v. uii anollu-r, but 
after the conuneriecmcui of an aeliou 
again t him for a small lieinand, tell 
the plaintiff that he does not keej) the 
warehouse in queostion ; and the plain- 
tiff upon inquiring in tin- neigliljour- 
liood of the warehouse, can obtain no 
intelligence respecting the defnidant. 
tile Court will not, under the 39 & 40 
G. 3. c. lot., exempt the defendant 
from payment of costs, on the ground 
of tile \erdict being under 5/.; and 
that he ought to have been summoned 
to the Court of Requests. Jefferies v. 
Watts. - 1 N. R. 153 

22 A person plying as a porter in the city 
of' London, and resorting to a house of 
call there, but not lodging in tiie city, 
is not a person seeking his liveli- 
hood in London,'^ within the London 
Court of Requests Acts, 39 & 40 G. 3. 
c. 104. Skinner y. Davis. 2 Taunt. 196 

23 Attornies, plaintiffs, are not within 
the London Court of Conscience Act 
39 & 40 O. 3. c. 104. compellable to 
sue there for a debt under 51. at the 
peril of costs. Board v. Parker. 

7E.R.46 

24 Neither are they, though the defend- 
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ant were* also an allonicy. Hoddinjr 
V. arrand. 7 E. K. 5l) 

G5 Wlicn a dtiU inlimt Itvinu; within thr 
jurisdiction of the Conit of ^^.(nuest^ 
at lVestmiu'<ter, >Uvu ni one of iIk* 
.sufieruT Courts for a debt uinlci 40.s. 
lie may plead siat. 2*3 (i. 2. c. 27. in 
bar Taylor \ . lilair, 3 'E. K. 4 >2 
20 Hut if he omit to do so, the Court 
will not, after verdict, either enter a 
.suj^g^est ion on the record, that the tle- 
fcndant lived within tliat jurisdiction ; 
nor slay the j>roeee<iin«'s. ibid 

27 Where a public statute fiir crecUw^ a 
Court of iufiTior jurisdiction, enacts 
that “ Of) action for any debt nol 
amounting to 1«?s. and recovertble by 
that Act, shall l)e brou;>ht rinrain-t any 
per-oh reMilmo' within the jurealic- 
tion, ’ .kc, siu h .'statute i.-^ a dcfeuce 
iij)on the trein ral is.^ne to a party 
l)^ln^'^^ iiirnseif witiiin it, who is sued 
in the >u|ieiior CoiuC. Parker v. El 
dia^ 1 i:. R. 252 

2s i.»r Soulluiark Court of Requests 
Ac 22 C. 2. c. 1'/. cannot lie pleaded 
to an ac ion brought in a .superior 
C(*n>l Harney . Tublr 2 11. B. 251 
29 lot projx r ,no for the defendant 
to ,iv hi linn -i. if (;f it, is by entering a 
su'^'^estin,; Oil the I’ecord after verdict, 
at toe exccuiion of a writ of iiujuiry. 

id ! 

20 WTiere the ])laiijlitl‘ liavinir obtained j 
ju l^iiiem on a ;^eneral ileinurrer to ! 
sU' Ji a plea, exi c uu;d a writ of in- | 
(pi rv,o(i winch tlie daniaoxs w ere as- . 
S("*eM iit less than 40 a tive days he j 
for*: lin en i of the T( rm, and signed i 
final jud‘ 4 ;inenl on the last day of iIk ! 

r n ; He Court ot C. R. in the next ! 
4'f r.n ret used to direct the prothono- j 
tary to revi» vv his taxation of costs to j 
tlio plamldho I an athdavit statin^: the j 
foi’iiK r proccv uino's, and that the de- ! 
fen .a It was resiant wiiuiri the Juris- | 
diet Oil of the iinerior Court ; l)ecaiise • 
the d( ten lant oiioln to have entered a | 
and thni before final judy^ ! 
vicnt was sis^ned. 2 ll. H. 252 

31 And to entitle h mself to such a .sujj- 

gesiion supposing it to he moved for 
in time, tlit defendant must state in 
the ailidavii, not only that he is resiant 
within till jur:s(bction of, but also that 
he is liable to be warned or summoned 
to the tourt of Requests. ibid. 

32 After juu^meiu hy default the de- 
fendant is still in Court, for many pnr- 


Liabiliiy of Executors, 217 

po.ses, one of which is that of cnteriiiir 
such suiii^eslion. 2 H. B. 352 

22 It is too Ij^te for the defendant in tlie 
Term after Judgment si;;ncd, and exe- 
cution levied, to apply to enter a su^- 
^estiiai on the Court of Conscience 
Act, to dtprive the plaintiff of his 
costs, if he could iiave applietl in the 
same rcrin. Mauchorii v. Cook 

2 M. & S. 84S 

24 If the plaint ifld, sue in a superior 

Court for a dernand of above 4()s., 
which at the trial is cut down lielovv 
that. sum by tli- def iice of iutaiif y; 
and the jury then, upon dind the da- 
maj^ts for the pluiatijT under 40.s'. ; the 
defendant, residing in Middlesex iii the 
time (d' the action broierlit, and liable 
to be summontd to the Count y Cmirt 
there, is entiih d, under the stat. 22 G, 
2. c. 22. .V. 1 5)., to enter a su«;^T.-^tiori 
on the roll to liial eflicl, entitling him 
to dt-uble co^ts of suit. Haieinan v. 
Sniuh, 14 E. R. 201 

25 Wbere .a demand for plumber’s work, 

and new materials found, amounting 
in value to s/., was reduced below 5/. 
by the iilaintiff's taking the old lead 
and allowing for it, instead of Using it 
as far as it vvoulil go, in winch case 
the original demand would have been 
uiicier 5/., the plaintill is ni4. entitled 
to his ('osts under the Southwark Bo- 
rough A t, 45 G. 2. c. H?., and it is 
no' a demand reduced be. low 5/. by^ 
bal ineing an aci'ount within the ex- 
ception m the 12th section. Porter v. 
Philpot. 14 E. R. 244 

2G No ))erson to whom any debt of cer- 
tain descriptions, not exceeding 5/ is 
owing from any person resident within 
the jimsdiction of the Birmingham 
Court of Recpiests, can recover any- 
costs, ii lie suc elsewhere than in lliat 
Court, wh{Te.soevcr the plaintiff may 
reside, and wheresoever the cau.se of 
action may accrue. Lees v. Rogers, 

4 Taunt. 150 

III. ILXECCTOr/s .\ND ADMINIS TRATOh’s 
LIA bJLITV. 

1 Where a plaintiff sued as administra- 
trix ill co venant on a breach, subse- 
quent to the death of her ihtestate, 
and had judgment against her on de- 
murrer : Held that she was not liable 
to costs. Tattersall v. Groote. 

2 B. & P. 253 

2 Where the plaintiff sued as executors 


8 
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ill covenant aQ;ainst the letisor of their 
testator for not iirovidin" timber for 
the repair of the demised jircmises, 
upon a demand made hy the plaintifts 
after the death of their testator : I h id, 
that they were not liable to jiay the 
costs of a judgmtMit as in case of a 
nonsuit ; inasmucli, as thou;;h the 
breach hapjienod in their own time, 
they could only declare as executors 
upon the contract made with their 
testator. Cooke v. Lucas. 

2 E. U. ^9^ 

1 On a review of all the cases, the sound 
doctrine seems to be, that if the exe- 
cutor or administrator must sue as 
such on the contract made witli the 
testator or intestate, he is not liable to 
costs, tliouj^ii the cause of action arose | 
after the death of the testator or into 
tate. 2 11. & P 255. 2 E. R. 398 

4 And perhaps the semnd ])rinciple on 

which the exemption of executors and 
administrators rests, is not the degree 
of ignorance under w hich they may 
be supposed to lie, but the description 
in the stat. 23 H. 8. c. 15. of the ac- 
tions in which costs are to he ]>aid ; ! 
iiamel 3 \ upon any espccialty made j 
to the plaintiff, oi* any contract su])- i 
posed to be made between the plaint if"' 
and anv other person."' Tattevsall v. i 
Grootc^ 2 B. k P. 255 I 

5 A. sued as executrix of B. on a policy | 

eflecud by B. in his lifetime, in wlucli | 
be was jointly interested with C. and I). ' 
now liuni:, and was nonsuited : Held, i 
that she was entiiled to the I'.rivilege i 
of an executrix, to be exempt from | 
costs. Wilton V. liai/iilton. | 

1 B.& P.445 

f) If money wdien recovered would be 
assets, ill the hands of an ex'eculor, 
the executor suing as such, is not li- 
able l<i costs. Thompson v. Stent. 

1 Taunt. 322 

7 If an cxcriitor sue as executor for mo- 


fered being only applicidde to the first 
count ; and be be nonsuited, lie is not 
lialdc to pay costs. Cocker ill ^ Ux. 

V. KynnsUm. 4 T. R. 277 

9 If the conversion were in the time of 

the administratrix, and she be non- 
suited in tile action of trover, she is 
liable to pay costs, though she never 
were in fact in possession of the goods 
since t!ie int< state's death. Bollard 
V. Spencev. 7 T. R. 358 

10 Where a iil.iintifi' executor adds one 

count as exeeutor, stnting a cause of 
action for w hich he might <leclare in 
his own rigiit, if he i> non>uited, he 
shall l)e liable to cost.-. Grimstcad v. 
Shirlej/. 2 Taunt. 116 

11 Administrators {udaring in trover on 
a possession of the goods by their in- 
testate, ami a convert ion in their own 
time, and being nonsuited, are liable 
to costs; for the fact of their })o;-.se>- 
sion is immaterial, juid they may sue 
in tbeir own right. Hollis \. Smith. 

lO E. K.29 ; 

12 So if they improperly lend their 
names to other persons. 

Tliercfore, where [ilainliffsned as adini- 
ni>trator up(ui a (‘entract made with 
his intestate, and assigned by the 
plaiutifi’to J. .S’., lor uho>e benefit the 
action was lirought; it appearing that 
the contract had btM u annulled, w ilh 
the privity both of the plaintiff and 
J. S., ami that the former w'as indt in- 
uifieii by the latter, and a verdiet 
being foumi for tiu' defendant : tli*- 
(’ourt (d’ C. P. made an order for the 
plaintiff to [>ay the eo'.ts. Comber v. 
llardcasLlc. 4 B. k P. 115 

1 3 Where tin* defendant ] deads the gene- 
ral plea of harikruptey to an aidion 
brought by an executor or administra- 
tor, and obtain a verdict, the plaintiff 
i*. not liable to costs uu<ler 5 (L 2. 

30. s. 7. Alartiu d' f t- v. Norfolk. 

1 II. B. 528 


ney leeeived hy the defendant since 
the testator’s death to the plaintiff's 
use, and fail, he is liable to p>ay costs. 
Goldthieaytc v. Petrie. 5 T.‘ K. 234 
8 If a ])Uuutiff name himself executor 
wdicn he lu^ed not, and fail. Vie sliall pay 
Costs ;• as wdiere his declaration states a 
cause of action due to him ])erbonally; 
but if an executor declare on a trover 
and conveision in the testator's life- 
time, and also on a trovtir and conver- 
sion after his death, the evidence of- 


14 Executors are not liable to costs on 
judgment as in <!ase of a nonsuit under 
stat. 15 G. 2. c. 17. Booth v. Holt. 

2 H. B. 277 

15 The plaintiffs as executors, having 
sued one of the co-o\>ligors on a joint 
and several bond in K. B. to which 
usury W'as pleaded, suffered a nonsuit, 
and brought a second actiori against 
another co-obligor in C. P., in which 
the case having gone ofl' ]>ro defectu 
juratonm, they brought a third action 



In Error. [COSTS. 

against all co-obliirors, in orde’i* to 
♦^•xcludc the ( vidcnce of one upon the 
usury* luul moved to discontinue the 
second action, without costs ; hut the 
Court ofC. P. only allowed them to dis- 
continue on payment of costs. Mcl- 
huislt V. Mimndcr, 2 N. R. 72 

IG l’!xceuior> and adininistralors are li- 
alde to pay the costs of a non-pros. 

V. Harry. 6 T. K. Gd4 

17 An executor having' ])leaded non as- 
sumpsit as u't'll as pUmc udministrar it 
and plcm: adminisiravlt prertWy cVe., 
and thereby force»l llu: plaintilf to '40 
to Inal ; the jdai’itdf <»btaining a ver- 
dict on the non-assumpsit^ aiul l>einLC en- 
t lik'd to jud^-nn ni of assets (juando ac- 
^■.‘(ferint. IS entitled to the general costs 
<!t lie' trial, though the issue iA plvnc 
adnunisfrax'if is found for the defend- 
ant. lEiidslcu \ . RnsstIL 

]2E.]l2ii2 

is No costs can 1 k' awarded on prohihi- 
li*.n r.gainst txeeniors, against wlioin 
iinlonient was oiiiuined on demurrer, 
upon a (joestion, Whether they were 
eniiiL'd to a f^rncra/ or limited }>ru- 
b.ite. Scammcll \ . l\ ilkimson. 

2 E. R. 2P2 

J9 Ej)on tlie pleas of non assumpsit and 
phme administrax'it the plainldf joined 
, and omitted to ])ray judgment 
'.»f assets (fuando: Tile first issue he- 
nig foniiil for tlie plaintilf and the se- 
cond ior the defendant, the defend- 
ant Is entitled to the postva and gene- 
ral costs. Jlogg V. (iraham. 

4Taunt.ES5 

y.i) Wiiere a man sues as executor, the 
(hun t <tf C. P. will require a strong case 
against Inm, to si:l)j<et him to costs 
uithin the meaning of the slat. 44 G. 
J. c. 4tl. s. 4. Eoulkcs V. ISti'jhbour. 

1 Marsh. 21 


IV. riiHOR. 

1 (.’osts arc not allowed on the statute 
4 //. 7. c. lO. where a writ of error 
is non-prossed befon* the transcript of 
the record by the clerk of the Errors 
of K. B. Salt V. Richards, in error. 

7 E.R. 110 

2 Thestat. 13 Car. 2. stat. 2. c. 2. s. Kb 
giving double costs to I lie defendant in 
error, it jiuigment be allirmcd after 
verdict, is confined to cases where the 
judgment so attirined is for the plaintilf 
below, and not where the defendant he- 
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low obtained judgment upon a special 
verdict. Baring v. Christie. 

, 5 1 :. R. 545 

4 An avowant in replevin for rent in ar- 

lear, for whom verdict and judgment 
are given below, which are affirmed 
on a writ of ei ror, is not entitled to 
his costs on the stat. 8 & 9 3. c. 

1 1 . .s. 2 . which is confined to judg- 
ments for defendants on demurrer. 
Golding V. Dias, in error. 10 E.R. 2 

1 J'.xeciitors arul administraiors are liable 
to costs in error in eases where tliey 
would be liable in the original action. 
Williams v. Riley (in Cum. Scac.), in 
error. 1 II. B. 5GG 

5 Writ of error having been quashed, 
because brought by a feme covert 
without her husband, the defendant 
in error is entitled to costs under stat. 

4 Ann. c. IG. .v. 25. McNamara v. 
Fislter. 8 T. R. 302 

G The Court ofC. P. will not compel se- 
curity for costs in error on the ground 
of the plaintiff in error being a lunatic. 
Steel V. Allan. 2 B. & P. 437 

7 The Court will not refer it to the Master 

to tax the plaintiff liis costs in error in 
parliament on a judgment atfirnied on 
error in Dorn, Proc., without awarding 
costs, and remitted to this Court, to the 
eml that such proceedings may he 
had thereon, as if no such writ of er- 
ror had been brought. Ikale v. T/io?np- 
son. 2 IM. & S. 249 

8 'Phe Court of Exche<pu*r Chamber is 
bound to allow double costs to the de- 
fendant in error, on the affirmance of 
a judgment of the King’s Bench. 
Shepherd v. Mackreth. 2 H. B. 284 

9 Judgment liaving been given in P. 
for plaintiff on a special verel'ct in as- 
sumpsit, which was reversed on writ 
of error in K. B. the defendant is en- 
titled there not only to judgment of 
acquittal, but also for the costs of his 
deicnce in C. P., being the same judg- 
ment which the Court below' ought tti 
have given ; defendant in such case 
being entitled to his costs by stat. 24. 
JL 8 . c. 15. Gildart v, Gladstone. 

12 E K. GG 8 

V. PAYMENT OF MONEY 1X10 COl RT. 

1 In a special count on a policy, the risk 
was slated to continue until the ship 
was unladen, and there were common 
counts : Held, that the pvtmium hav- 
ing been jtaid into Court gencraJly 
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was an admission of the contract 
stated in the special count ; and that 
il was not competent tet the defend- 
ant to shew that the policy, hy which 
the risk was originally made to cease 
after the ship was moored twenty-four 
hours in safety, was afterw ards altered 
hy the broker without the defendant’s 
knowledge. But the defendant (hav- 
ing afterwards obtained a rule to amend 
the rule for paying money into Court, 
by confining it to Uie money counts, 
and for a new trial on payment of 
costs, if the plainlitls thereupon deter- 
mine to take the money out of Court, 
and not to jirocced furl her), is entitled 
to all the costs of the action, and not 
merely to the usual costs of a new 
trial. Andrews v. Pahc^ravc. 

9 E. R. 325 

2 If after action commenced and before 
declaration, the defendant oflered to 
pa 3 ’ the debt and costs, and the plain- 
tiff refused to receive it, the Court of 
C. P. allovvcal the defendant to pay 
into Court tl c- debt end costs U]) to 
the time of his offer only, and com- 
pelled the })laintifl‘to pay the co.sts of 
the applie.'itioii, and all costs subsc- 
fjucnt to the offer. Zccviit. v. Cowell. 

2 I aunt. 203 
This decision is doubted in the case of 
Burmestcr v. llllch. 1 3 E. R. 551 

J A plaintiff’ is entitled [at any ime he- 
fore trial) to all the costs till the lime 
of the defendant’s paying money into 
Court, notwithstancling he afterwards 
proceeds in the action. Hartley v. 
Bateson. 1 T. R. 629 

And see Griffiths v. WilUanis. 

1 T. R. 710 

4 The plaintiff is entitled to costs up to 

the time of the defendant’.s paying the 
money into Court, though the plain- 
tiff afterwards give notice of trial, 
whicli he neglects to countermand, 
whereby tiie defendant was entitled to 
judgment, as in case of a nonsuit, Sey- 
mour V. Bridge. 8 T. R. 408 

5 And the same principle was held to 
apply, where the plaintiff twice car- 
ried the record down to trial, and with- 
drew it. Lorck V. Wright. 

8 T. R. 486 

G If defendant pay money into Court, 
and the plaintiff’ afterwards proceed 
to trial, when a verdict is given against 
him ; the latter is not entitled to the 
costs up to the lime when the money 


was paid into Court. Stevenson v. 
Yorke. 4 T. R, 10 

7 When the defendant pays money into 

Court, which the plaintiff’ agrees to 
accept, the latter must serve tlie de- 
fendant with notice of an appointment 
before the Master to tax the cost.s. 
Kahell v. Hudson. 4 T. R. lO 

8 If the defendant pay money into 
Court, and the plaintiff’ proceed to 
trial, when a juror i.s witlulravvii, the 
plaintiff is not entitled to the costs up 
to the time of paying money into 
Court. Stodhart v. Johnson. 

S T. R. {i57 

9 The plaintiff’ is not entitled to costs to 
the time ol dcft.uda}it paying monrv 
into Court after the dclendaiit ha.s olj- 
tained judginent as in ease of a non- 
suit. Crosby Olovenshau:. 

2 M.&S. 335 

10 Generally, if money Ik* paid into 
Court, ami the plaintiff doe.s not lake 
it out, but proceeds to trial, and reco- 
vers nothing, he is not enlilled to co.^-ts 
up to the time of paying the money 
into Court j Init in policy-c'anses, 
where tliero is a eou>olidaiion-rule, 
and money paid into Court, although 
the cause tried follows tin.* general 
practice, ami the defendant, if iie suc- 
ceed.s, i.s entitled to the W'hole costs of 
that action, yet tlie plaintiff is entitled 
to the entire costs of the short cau.'^es 
up to the time of })aying tlie money 
into Court. Twcmloxv v. Brock. 

2 Taunt. 361 

11 The defendants in several actions on 
a policy of in.^iurance paid money into 
Court, which the j))aintiff took out, 
without taking the co.sts at that time : 
afterwards they entered into the com- 
mon consolidation-rule, ai\d the plain- 
tiff’was nonsuited in the action that was 
tried; Ruled that the plaintiff was not 
entitled to the costs in any of the actions 
up to the time of paying the money into 
Court. Burstall v. Homer. 7 T. R. 372 

12 If a plaintiff, for the sake of costs, de- 
liver a declaration, and afterwards ac- 
cept from the defendant a sum which 
was offered to him before declaration, 
he shall have costs only up to the 
time of the plaintiff’s firet offer. Saw- 
bridge v. Coxwell. 4 Taunt. 255 

13 In the Court of C. P. if the plaintiff 
proceed to trial after money paid into 
Court, and the verdict is against him ; 
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he is notwithstanding entitled to c6sts 
up to the time of money paid in. Wil- 
ton V. Place. 2 B. & P. 56 

And see Midler v. Hartshorne. 

;3 B. & P. 55G 

14 If a defendant pay money into Court 

upon some of the counts only, and the 
plaintiff take it out; the latter is only 
entitled to the costs of those counts. 
Baillie v. Cazelct. 4 T. R. 579 

And sec Skarrotl v. Vaughan. 

2 Taunt. 266 

15 If a defendant pays money into 
Court, which the plaintiff does not 
take out, but proceeds, and the defen- 
dant obtains a verdict, the defendant 
is entitled to full costs of the whole 
action. Jeffs v. Smith, 4 Taunt. 196 

VI. COSTS ON JUDGMENT, OR A VERDICT 
AS TO PAUT. 

Ts. B. For costs on reference to arbitration , 
see AWARD, antCf 96. 

1 Where in assumpsit the defendant 
pleaded the general issue, and the 
statute of limitations to the whole sum 
demanded, and as to part of it, that 
the promises were made by the de- 
fendant's testator and one A, B. jointly, 
which A B. survived the other, and 
i.s still living; and this last issue was 
found at the trial for the defendant, 
and the other two issues for the plain- 
tift) who thereupon had judgment for 
the rest of his damages and costs : 
Held, that the defendant was not en- 
titled to have the costs of the issue 
found for him, deducted from the 
costs of the trial, wliich the plaintiiY 
was entitled to on the issues found for 
him : aliler where all the issues at the 
trial are found for the defendant, but 
the plaintiff has judgment upon de- 
murrer, and recovers damages on a 
writ of inquiry. Postan v. Stanway. 

5 E. R. 261 

15 In C. P. if plaintiff obtain judgment 
upon one of several counts, he is en- 
titled to the costs of the whole decla- 
ration. Spicer v. Teasdale. 

2 B. & P. 49 

3 But subsequently to this case that 
Cour^^ declared that in future their 
practice should be conformable to that 
of the Court of King's Bench upon 
this point. Penson v. Lee. 

2 B. & P. 334 

4 In an action on a policy of insurance, 
with a count for money had and re- 


ceived, where the defendant paid no 
money into Court, but established as 
a defence that the risk never com- 
menced, and the plaintiff obtained a 
verdict for the premium only, the Court 
of C. P. held that the plaintiff was only 
entitled to the costs of the count on 
which he succeeded, and so much of 
the expenses of the trial as-were ni"- 
cessarily incurred by him in support 
of that count ; and that neither party 
was entitled to the <;osts of the spe- 
cial count. Penson v. Lee, 

2 B. & P. 330 

5 If there be two distinct causes of ac- 
tion in two counts, and as to one the 
defendant suflers judgment by default , 
and as to tlic other takes issue and ob- 
tains a verdict, he is entitled to judg- 
ment for his costs on the latter count, 
notwithstanding the plaintifl* is entitled 
to judgment and costs on the first 
count. Bay v. Hanks. 3 T. R. 654 

6 So, where in an action of lres})as8 

there was only one count, but several 
pleas of justification on which issue 
was taken : new assignment, as to 
which judgment by default: venire as 
well to assess the damages on the judg- 
ment by default as to try the issues : 
all the issues found for the defendant : 
Held that the defendant was entitled 
to the cost in those issues, (ir ffiths v. 
Davies. 8 T. R. 466 

7 An Inelosure Act directed that the par- 

ties w ho were dissatisfied w ith the de- 
termination of the commissi(3iicrs,might 
bring actions to try their rights, add- 
ing, that if the verdict should be in 
favour of the commissioners' determi- 
nation, the costs should be borne bv 
the plaintiff; and if against such de- 
termination, then by the proprietors 
at large;'" a proprietor brought an 
action, claiming nine distinct rights, 
and recovered for three only : it w as 
held that he should only have his costs 
on those issues found for him, and that 
the defendant should have his costs of 
the other issues. Braithwaite v. Brad- 
ford. 6 T. R. 599 

8 Trespass for breaking and entering the 
plaintiff's free fishery in A.j and also 
in B., and also in A. and B. ; pleas, I. 
Not guilty : 2. That the said free fish- 
eries were parcel of a navigable har- 
bour, &c. common to all the king’s 
subjects. Replication, prescribing for 
a free fishery in the said place in right 
of the plaintiff’s manor. Rejoinder, 
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taking* issue on such prescriiition. On 
verdict Tor the plaintifFoii the general 
issue, and for the defendant on the 
prescription ; ti)e latter going to the 
whole declaration : the Court held 
that the plaint ill* was not entitled to 
costs. Vivian v. Blake. 1 1 Ji. U. 263 

VII. NEW TUI \L. j 

1 Where a venire de novo is aw'arded, the 

pnrty Mucceding is only entitled to 
the costs of tlie second trial. Lick- 
ban oiuv. 3Iason, 6 T. R. 131 

2 After a venire de novo awarded upon 

an imperfect special verdict, and a 
iie\7 trial granted after a verdict for 
the plaintiff on the second trial, and 
the jury find again for the plaintiff on 
the third trial, he is only entitled to 
the cohts of the last trial, unless it 
be otherwise expressed in the ride 
granting the new trial. Bird v. Aj:- j 
pleton. 1 E. R. Ill 

3 Where a verdict was found for the 
plaintiff subject to a case reserved, 
from the insufficient state of which it 
was necessary for the cause to be sent 
down to a second trial, and nothing 
w as said respecting the costs, though 
the plaintiff succeeded on such se- 
cond trial, the Court held that he 
was not entitled to the costs of the 
first. Ilankey v. Sj/iith. 3 T. R. 507 

S. P. determined in 5>;z27// v. Haile. 

6 T. R. 71 

4 But where the defendant in such a 
case gave the plaintiff a cognovit, with- 
out going to trial a second time, he 
was liable to pay the costs of the for- 
mer trial. Booth v. Atherton. 

6 T. R. 144 

5 After verdict for the defendant, and a 
new' trial awarded upon a question of 
law, without any thing .said as to costs; 
and instead of proceeding to a second 
Inal, the parties agree to state the 
facts specially, as if on a case reserved 
at the trial ; on which the postea is af- 
terwards delivered to the plaintiffs ; 
they arc entitled to the costs of tlie 
first trial. Robertson v. Liddell, Bart. 

10 E. R. 416 

6 Where a cause is twice tried, and the 

verdidt is found on each trial for the 
same party, he is entitled to the costs 
of both : but where the verdicts are 
found for different parties, the costs 
of the first trial are not allowed. Tie- 
lawney v.^ Thomas. 1 H, B. 641 


7 When upon setting aside a nonsuit 
the costs are directed to abide the 
event, though the plaintiff succeed on 
the second trial, he is not entitled to 
the costs of the first ; neither is the 
defendant in such case entitled to the 
costs ul’ llie fu st trial Austen v. Gibbs. 

8T. R. 6Uf 

8 Plaintiff having obtained a verdict, the 
Court of C. P. granted anew trial, di- 
recting that the “ costs of the former 
trial should abide the event of tlie new 
trial.'' On the second trial the ver- 
dict w'as for the defendant. The 
Court held that the defendant was 
only entitled to the cost> of the se- 
cond trial, thapninn v. Partridt^e. 

2 N. ll. 382 

9 The Court of C. P. held that where a 

cause having been once tried, a new 
trial was granted, at which d Juror was 
withdrawn, on the party who gained 
the verdict on the first trial undertaking 
generally to pay the other his costs; 
.^uch an undertaking included only 
the costs oi' the second trial. Rouse v. 
Bardin. I II. B. 639 

10 Although a defendant succeeded 
upon the first trial by a forgery, the 
Court of C. P. cannot give the plaintiff 
.succeeding on the second trial, the 
costs of both. Goodtitle v. Walter. 

4 Taunt. 671 

VIIL WITNESSES. 

1 The ty siieceeding is not entitled 

to the co.^t.s ot examining witnesses on 
interrogatono, or taking oflict- copies 
of deposilinns ; hut each pany apply- 
ing pays his own expense unles.> it be 
otherwise expressed in the rule. Ste- 
phens V. Crichton. 2 E. R. 259 

2 W'liere a ]>aiTy obtains leave, by con- 
sent, to examine witnesses abroad on 
depositions, he is not entitled to be 
allowed the expense of taking the de- 
positions in the taxation of costs, though 
he succeed. Taylor v. Royal Exchange 
Assurance Company. 8 E. K. 393 

3 If a rule of Court for the examination 
of witnesses by commission, express 
that the deposition of witnesses at 
Hamburgh and Lubeck are to be taken, 
and the commission is directed to per- 
sons at Hamburgh, the expenses of 
bringing witnesses from Lubeck to 
Hamburgh ought to be allowed upon 
taxation. Muller v. Harishorne. 

3 B. & P. 556 

4 The costs of a witness coming from 
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beyond seas, for some years past were 
allowed only from his coming within 
the jurisdiction of the Court of C. P. 
Hagedorn v. Allnutt. 3 'Faunt. 379 

0 But the costs of bringing over a ne- 
cessary witness from the eontirient to 
this country are to he allowed in fu- 
ture. Vottoii v. Witt. 4 3'autit. 5.5 
But not the costs of his ret\a'n. ih, 

(> A plain! j If who brings over a foreign 
witness hither, in order to judge by 
his testimony win tlier there is 'ground 
to bring an action, and afterwards sues 
and exaniines the foreigner at the 
trial, may be allowed the costs of de- 
taining him here from the time of 
the writ Mied out until the trial, and a 
leasonahle sum for his sustenance here 
during the same time, hut not the 
costs of his passage hither, or of his 
return. Schimel v. Loiisada, 

4 Taunt. G95 

7 Otherwise in K. B., where the costs 

of his return are also allowed, though 
not of his coming hither. ilfid, 

8 The Court of C. P. will allow the costs 
of detaining a 1‘oreigner here to give 
evidence upon a trial, computed from 
the day of the writ sued out to the 
day of trial, and tlie practice of the 
Court of King’s Bench is the same. 
Sturdy v. Andrews, 4 Taunt. 097 

9 A. abroad furnishes goods to B. at 
the request ot‘ C., who draws bills on 
B., which C. refuses to accept. A. 
sends for a witness from abroad tor 
the support of an action against B., 
pending which action C. arrives in 
this country. A, then discontinues his 
action against B. and comiviences 
another against C,, in which he reco- 
vers, by means of the witness he had 
brought : Held, that C. is only liable 
for the costs of the witness while de- 
tained in this countiy, and not for 
those of bringing him over or sending 
him hack. Treemain v. Barrett, 

1 Marsh. 463 

IX. SECUIUTY FOU, VVHEUE UEQUIRED. 

1 On moving for a rule nisi to compel 
the plaintilF to give security for costs, 
the defendant must state in wliat stage 
tlie proceeil ings are : the Court of C. P. 
will not grant the rule nisi in a cause 
in which interlocutory judgment has 
been signed, until that judgment has 
been set aside. Luzaletti v. PoivcU, 

1 Marsh. 376 


2 On a motion to compel the plaintiff to 
give security for costs, the Court of C.P. 
will not enter into the merits of the 
case, nor ^rant the rule on account of 
the hardship of the case upon the de- 
fendant. Ciragno v. Hassan, 

1 Marsh, 421 

3 Rule, calling on the plaintiff, who had 

left the kingdom, to give security for 
the costs made after issue joined. Bar- 
ker V, Hargreaves. 6 T. R. 597 

4 The Court staled that there were 
only three instances where they will 
interfere to oblige the plaintiff to give 
security for costs; 1st, When an in- 
fant sues; in which ease liis prochein 
ami, or guardian, or attorney*, must 
givesjccLirity; 2dly, When the plain- 
tiff resides abroad ; 3dly, Where 
there has been a former ejectment ; 
ill which case the Court will stay pro- 
ceedings in the second ejectment till 
the costs ol tlie former arc paid. 
Doe d, Selby v. Alston, Bart. 

1 F. R. 490, 1 

5 W here the lessor of the plaintiff had 

abandoned his suit in another Court, 
and brought a fresh ejectment in K. B., 
the Court refused an application, re- 
quiring him to give security for the 
costs. " 1 T. R. 491 

6 Where an action was brought without 

the knowledge of the plaintiff, who 
was out of the realm, the Court of C. 
P. required security fur the costs to 
he given on the part of the plaintiff. 
Ball v. Adrian. J Taunt. 64 

7 If the plaintiff* reside abroad, the 
Court will stay proceedings till he 
give security for the costs. Pray v. 

^ 1 T. R. 267 

8 And this is now the practice of the 
Court of C. P. See Gan^ford v. 
Levy, 2 H. B. 118. overruling the 
former case of Parquot v. Elmg, 1 H. 
B. 106. But see note (6) 2 H. B. 
384. tliat the rule will be granted on 
terms, and at the discretion of the 
Court. 

9 So il* the plaintiff reside in Ireland, 
Fitzgerald v. Wititmort. 1 T. R. 362 

10 But see now as to the practice of the 
Court of C. P. Tidlock v. Crowley, 

1 Taunt. 18 ; in which 'case the 
Court of C. P. refused to oblige a 
plaintiff (an Bngli&h subject, a pri- 
soner in France) to give security for 
costs. 1 Taunt. 18 

11 Where a foreign seaman bad brought 
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an action for his wa^es against a fo- 
reigner, the Court (of C. P. dissent, 
Rooke, J.) refused to compel the plain- 
tiff to give security for ( osts, on ac- 
count of his being on a voyage on 
board an English ship. Hcnshen v. 
Garves, 2 H. B. 383 

13 But the Court of C. P. will not now 
stay proceedings till security is given for 
the costs, in an action against an En 
glishman l>y a foreign seaman, serving 
on board an English ship. Jacobs v. 
Stevenson, 1 B. & P. 96 

13 The Court of C. P. refused to re- 
quire security for costs of a torcigner, 
a captain of a ship, w ho was in the 
habit of sailing to and from the ports 
of this country, kelson v. Ogle. 

3 Taunt. 253 

14 And also in an action by a prisoner 
of war for wages earned on board an 
English ship. Maria v. Hall. 

3 B. & P. 236 

15 The Court of C, P. refused to re- 
quire the plaintiff in a qui tarn action, 
to give security for costs, thougii it 
appeared that he was insolvent. 
Field q. t. v. Canon. 2 H, B. 37 

16 The Court required an uncertificatid I 
bankrupt,' bringing an action of tro- 
ver for goods to give security for 
costs in case he should fail in his 

. suit. Webb V. Ward. 7 T. R. 396 

17 But the Court of C. P. refused to 
compel two plaintiffs, one of whom 
was a bankrupt, and the other a pri- 
soner in Newgate, to give security for 
costs. Anonymous. 3 Taunt. 61 

18 A commission of bankrupt having 

issued against the plaintiff who was 
going with his family to iVeiy York 
upon the petition of the defendant, 
who t w as the only creditor, and had 
chosen himself sole assignee, and the 
plaintiff having brought an action 
against the defendant to try the com- 
mission, the Court of C. P. refused to 
stay the proceedings till he should 
give security for the costs. M*CuUock 
V. Robinson. 2 N . R. 353 

19 If one of two plaintiffs reside within 
reach of the process of the Court, se- 
curity will not be required for the 
costs, . tliough the other plaintiff be 
a foreigner residing abroad, an<l 
though tne first-inentioned plaintiff be 
a banltrupt in execution for debt. 
McConnell v. Johnston. 1 E. R, 431 

30 The Court ;ivill not stay the pi oceed- 
ings till the plaintiff, a foreigner, give 


security for the costs, unless the de- 
feniihnt have put in bail. De la 
Preuve v. The Due de Biron, 

21 If a foreigner sue two defendants, 
and oniy one of them puts in liail, 
that one may require the plaintiff to 
give security for the cost>, without 
putting in bail for the other defendant. 
Carr v. Shaiu. G T. li. 496 

32 An application to make the plaintifi; 
who residecT abroad, give security for 
the costs, refused, after notice of'tnal 
given ; as the defendant iriighi have 
applied earlier, afier knovvled-e of the 
fa<*t of the plaintiff’s residence, and 
before so much of the costs were 
incu red. Walters \. Frythall. 

5 E. R. '?38 

33 After defendant has agreed to l ike 
short notice of trud, the Court wdl 
not coiiipcl plaintiff; though a fo- 
reigner and resident abroad, to give 
security for costs. Michel v. Pareski. 

3 H. B 593 

S. P. Muller v. Genion, and Sfcel 
V. Lacy. 3 1; tint. 373, 3. 

34 The Court will not oblige an infant 

plaintiff to give security for co.sts. 
Afionymous. 1 Marsh. 4 

X. OP STAYl.VG PROCEEDINGS IN SE- 
COND ACTION FOR THE COcjTS OF A 
FORMER. 

1 Tile Court will stay the proceedings 
in a second ^ectment until the costs 
of a nonsuit in a former ejectment lx 
paid, if It be brought on the same 
title, though it be brought for cliftcr- 
ent lands in a djflerent county, and 
though all the defendants be not ilic 
same. Keene d. Angel v. Angel. 

6 T. R. 740 

2 Proceedings in ejectment were stayed 
till the costs of a former ejectment 
brought by the father of the lessor 
of the plaintiff, agtanst the defend- 
ant’s father on the same title, were 
pa d. Doe d. FddoUt v. Roe 

8 r. R . 645 

3 If the defendant in a former ejectment, 
who was then evicted, bung another 
ejectment for the same preuii.ses. he 
Court will stay the proceedings im il 
ht; pay the costs of the former cause. 
Thni^tout d. Williams v. Holdfast. 

6 1. R. 3d3 

4 Ejectment in C, P, and verdiCt for the 
plaintiff and costs paid by the de- 
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tcndanl, who then braug;ht an eject- 
itnent in K. B. for the same pre- 
mises and recovered, but was not paid 
bis costs; and a third ejectment be- 
ing commenced in C. P. by the plaintiff* 
in the first ejectment, that Court 
stayed proceedings till payment of the 
costs of the second ejectment in K. B. 
Doc d. IValker v. Stevenson. 

3 B. & P. 22 

5 Proceedings in ejectmeiit stayed Until 
tlie costs of a former ejectment, and • 
also of an action for mesne profits i 
weie paid. Doc d. Pinchard v. Roe. j 

4 E. li. 585 

C Where the - plaintiff was nonsuited 
in an action on the statute of bribery, 
the Court stayed proceedings, in a 
second action for the same cause be- 
tween the same parties, till the costs 
of the first were paid. Mo7dton, (j t. 
V. Bin -ham. 2 T. R. 511, n. 

7 'rile like in the ease of an action for 

a malicious prosecution. Baldivin v. 
Richards. 2 T. R. 511, w. 

8 Aficr a nonsuit in trespass, the (auiri 
stayi'd proceedings in a second action 
between the same parlies for the same 
caine until the costs of the nonsuit 
Weic paid, notwithstanding the plain- 
l ff was a piisoner at the lime ul’ 
bringing the second action, and sued 
in jonnd pauperis. JVeston v. Withers. 

2T, R. 511 

9 Put the Court ofC. P. refused to stay 

proceedings against a defendant till 
the debt and co^ts recovered bp him in 
a former action against the plaintiff 
were paid : saying they could not try 
t!ic merits (,f the cause, on motion. 
Cook V. Dobree. 1 H. B, lO 

10 'riiough the Court may in a new 

ejcctnient stay proceedings between 
the same parties until the costs of a 
former ejectment, and also the costs 
bf an action for mesne promts de- 
pendent thereon, are paid, yet they 
will not extend the rule to include the 
tiairiages in the action tor the mesne 
profits; however Vexations the proceed- 
ings of the present lessors of the plain- 
tiff may have been. Doe d. Church 
V. Barclay. 15 E. K. 253 

XI. OP DOUBLE OR treble COSTS. 

1 To entitle defendant, (an officer), to 
double costs under the stat. 7 Jac: i. 
c. 5. th<*re must be a certificate of the 


Judge who tried the cause (which 
may be granted either at the trial or 
afterwards) that the defendant was 
suph an offtcer, and that the action 
was brought against him for some- 
thing done by him in the execution of 
that office. Harper v. Carr, 

7 T. R. 448 

2 The statutes 7 Jac. 1. c. 5. arid 21 
Jac. 1. c. 12. J. 3. giving double c6st$ 
to parish officers sued, &c. extend jiot 
to actions against them for non-fea- 
zance, such as the non-payment of 
money laid out for the support of one 
of their paupers by another parish 
into which he went; and for which an 
action of assumpsit was brought against 
them, Aikins v. Banivell, 

3 E. R. 92 

3 Where a plaintiff is put to declare iri 
prohibition, and is nonsuited at the 
assizes, the defendant is only entitleii 
to single costs under the stat. 8 ik 9 W, 
3. c. 11. s. 3., and not to double 
co.'^ts untler the stat. 2 & 3 Ed. 6. c. 
13. $. 14., which latter only apjdics 
to cases where the party who is hin* 
dcred of his suit in the Ecclesiastical 
Court by the pritliibition, acquiesces 
in it; and then the parly obtaining it 
must, within six calendar months^ ve- 
rify liis suggestion by the depositions 
of two witnesses in the Court which 
granted the pruliihition ; otherwise the 
party hindered shall have a consulta- 
tion, and double co^tsS and damages. 
Trask V. Trench, Clerk. 

15 E. R. 574 

4 By a Canal Act, the cuinpau}" w'ere 

an{horize<i to take certain lands for 
the purjioses ol* the Act on making 
certain payments cither by annual 
rents or sums in gross, and the per- 
sons from whom the land was to be 
taken were empow ered to distrain the 
goods of the company even off the 
premises in case of non-payment of 
such sums. An avowant stating a 
di.>trcss under this Act of Parliaiiient 
is not entitled, on obtaining ^ verdict, 
to double costs under stat. 11. G. 2. 
c. 19. .s. 22. Leominster Canal Com^ 
patty V. Norris. 7 T. R. 5C0 

S. P. The same v. Cowell. 1 B. & P. 213 

5 In trespass against the owne? of a 
house adjoining to the plaintiff's in 
the metropolis, for taking down bis 
party wall and building on it, the de- 
fendant shewing at the trial that he was 
authorized in <loing the thing com- 
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plained of under the Building Act 14 
G. S, c. 78. is entitled to treble costs 
under the lOOth »t ctio«, upon a non- 
suit. Collins V. Poney. 

9 E. R. 822 

C Where in an action against officers 
of the excise for seizing goods, tiu y 
do not tender amends before action 
brought^ but pay money into Court 
and afterwards gain a verdict, they 
are entitled only to single costs under 
stat. 23 G. 3. c. 70. 31. Collins 

V. Morgan, 1 H. B. 344 

7 2u(sre, whether they are entitled to 
treble costs under 5. 34. of that sta- 
tute, if they tender amends? ibid. 

8 A Judge's certificate that a custom- 

house officer ‘ had probable cause for 
seizing goods* does not extend to in- 
juries accompanying such seizure, so 
as to prevent the plaintiff from reco- 
vering damages and costs under sta- 
tutes 23 G, 3. c. 70. 5. 29; and 26 
G.*S. c, 40. s. 31. Baldwin v. Ta77h- 
ard. 1 H. B. 28 

9 A person sued on stat. 25 G. 3. c. 50., 

for shooting without a certificate, is 
not entitled to treble costs on obtain- 
ing a verdict ; they being only due 
where a person is sued for any thing 
done in putting the Act into execution, 
and obtaining a verdict. Smith v. 
Wallis. 1 T. R. 252 

XIL COSTS IN CRIMINAL PROSECUTIO.NS. 

N. B. For costs upon removing con- 
victions by certiorari, see tit. certio- 
rari, ante page 179. 

1 If tbe defendants in an indictment for 
not repairing a road (and which is re- 
moved into K. B. by certiorari) be ac- 
quitted for want of prosecution, the 
Court has no power to award costs to the 
defendants on the ground of its being 
a vexatious prosecution under stat. 1 3 G. 
3. c. 78. 5. 65. hut the application must 
be made to the Judge at nisi prius. 
Bex V. Inhabitants of Chadderton, 

5 T. R. 272 

2 If the Judge, on the trial of an in- 
dictment for not repairing a road, cer- 
tify that the defence was frivolous, 
without also awarding costs in express 
terms, under stat. 13 G. 3. c. 78. tbe 
prosecutor is entitled to costs. Rex 
V. The Inhabitants of Clifton. 

6 T. R. 344 

3 The 12th sect, of tlie stat. 38 G. 3. 
c. 52. providing that no indictment 
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shall be removed into the next adjoin- 
ing county, except the person applying 
for such removal shall enter into a re- 
cognizance in 40/. for the extra costs, 
&c. does not relate to an indictment 
sent by K. B. to be tried in the next ad- 
joining county after a removal thither 
by certiorari. Hex v. Nottingham. 

4 E. R. 208 

4 Where any one of several issues in a 
quo warranto information is found for 
the prosecutor, on which judgment of 
ouster is given, he is entitled to costs 
on all the issues. Rex v. Doiunes. 

1 T. R. 453 

5 Tlie prosecutor of a quo warranto in- 
formation against a constable of Bir- 
viinghajn is not entitled to costs under 
stat. 9 Ann, c. 20. Kcx v. Wallis. 

5 T. R. 375 

6 Justices of the peace may give costs 
in all cases of convictions, by stat. 18. 
G. 3. c, 19. Rex v. Arnold. 

5 T. R. 356 

7 If a sessions case be sent down to be 

re-stated, and tlie prosecutor abandon 
it when it is returned, the Court will 
discharge his recognizance for the 
costs given under slat. 5 G. 2. c. 19. 
but if he dispute tlie amended order, 
they will not. Rex v. Inhabitants of 
Edgeworth. 4 T. B. 218 

8 Justices of the peace at the quarter 
sessions have no authority by any Act 
of Parliament to order the costs of a 
prosecution for a misdemeanor, car- 
ried on under the direction of magis- 
trates, to be allowed out of tbe coun- 
ty rates. Rex v. The Inhabitants of 
the West Hiding of Yorkshire. 

7 T. R. 377 

9 If a person give notice of his inten- 

tion to appeal to tlie quarter-sessions 
against a poor-rate, but do not enter 
his appeal, the sessions cannot award 
costs to the other party under the stat. 
17 G. 2. c. 38. s. 4. as coupled with 
8 & 9 W. 3. c. 30. s. 3. Hex v. Es- 
sex {Justices). 8 T. R. 583 

10 On a defendant’s acquittal on an in- 

formation, he is not entitled under 
stat. 4 & 5 W. iv 31. c. 18. s, 2. to 
costs, beyond the extent of the recog- 
nizance entered into by the prosecutor 
in 20/. under that Act. Rex v. File- 
wood. 2 T. R. 145 

11 But the Court intimated that in fu- 
ture it might be proper to adopt some 
new rule, such as refusing to grant 
any information^ unless the prosecu- 
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cutor will undertake to pay all the 
costs. 2T.H.1 45 

12 However, in a subsequent case they 

refused to make such a rule; and said 
that the Court, on granting an infor- 
mation, would not require tlie prose- 
cutor to t'ive security for tVie costs, in 
ease thedcfendatit should be accjuiltcd, 
beyond the extent of the recogrhzance 
in 20/. required by the statute of 4 
& 5 & M. c, 18. 2. Rex v. 

Brooke, 2 T. It. 190 

1 3 In luture if an application is made* to 

tlie Court for a mandamus to a bishop 
to license, &c. without good founda- 
tion, as if there is a specific legal re- 
medy for the party, they will dis- 
charge the rule with costs. Rex v. 
Bishop of Chester, 1 R. 405 

And see Rex v. Archbishop of Canter- 
bury, 15 i:. R. 159 

XIII. TAXATION AND Al.LOWAN( E OF, IN 
FA irnc U L A K FKOe CEl) I N <JS. 

1 On a feigned is.sue costs follow the 

verdict: but (luccre, when the Court 
])ennits parties to try a feigned issue, 
whether they will not compel them to 
cove cut that the costs shall be in the 
di-cretiou of the Court? Hoskins w 
Lord litrkcley. 4 T. R. 402 

2 If a writ be returnable in the first re- 
turn of the IVrrn, and the defendant 
give notice that the debt and costs will 
be paid before the appearance day, 
and accordingly tender the debt and 
costs of the writ before that day, the 
j)laiiitifi' is n»*l entitled to the costs of 
a declaration delivered de bene esse, 
'^Hfiicrej Whet her he would be entitled to 
such costs if no notice had been given ? 
Partington v. U'illianis, 2 N. R. 398 

3 A defendant, against whom judgment 

had been obtained, sued out a w'rit of 
error, and to an action on tiie judg- 
ment, pleaded nuL ticl record. The 
Court allowed the plaintiff his co.sts of 
the action upon the judgment. Gam- 
well V. Barker. 5 3'aunt. 264 

4 Where a noli prosequi is entered i>n 
any of the counts in a declaration, 
there mo rule for allowing costs on 
such counts. Hubbard v. Biggs. 

^ ^ 16 1^11.129 

o Wliere two several petitions signed by. 
difierent persons were presented to tin* 
House of Commons against the return 
of members to serve in parliament fur 
L'm (hmstead ; which petitions were 


referred to the same select committee 
for trial, who reported them both to 
be frivolous ifnd vexatious ; the costs 
cannot be {. 2 i\eid jointly under the slat. 
28 G. 3. c, 52. ; and therefore the 
Speaker having first certified a joint 
taxation of costs for a certain sum 
against all the petitioners ; and having 
afterwards by an amended certificate 
apportioned how much of the first- 
mentioned sum taxed was incurred by 
the sitting members’ in opposing the 
two petitions and how much 

was incurred by them in opposing 
each separately ; the plaintrRs, by the 
advice of the Court submitted to 
enter nonsuits as well in two several 
actions prosecuted against the respec- 
five ])etitioners for the separate costs 
certified against each, as also in a 
joint action against all, to recover the 
taxation certified against them all 
jointly. Strachey, Bt. \. Twlcy, 

7 £. R. 507 

G And the Court held that both these 
certificates being invalid, by reason 
that the Act only autliorizes the costs 
to be taxed separately on each distinct 
petition, a new and valid certificate, 
ascertaining the separate costs in- 
curred on each petition, might be 
granted by the Speaker of a new Par- 
liament; the Act mentioning the 
Speaker generally. ibid. 

7 Though a local Regulating Act says, 
that ‘‘ all monies paid, expended by, 
or recovered against the commissioners 
or their treasurer, &c. by means of 
any action, prosecution, &c. or appeal, 
fur any cause relating to the Act, or 
any thing done by or under the au- 
thority of the same, shall be defrayed 
out of the money in the hands of the 
meusurerf^ it does not extend to dis- 
charge the commissioners from per- 
sonal re.sponsil)ility, in the first in- 
stance, for tlie costs of an appeal 
awarded to be paid l)y tliem, how- 
ever they may afterwards reimburse 
themselves out of the fund in the trea- 
surer's hands. Rex v. Kingston. 

8 E. R. 41 

And they may be indicted for non- 
payment of such costs. *ibid, 

8 A plaintiff who levies costs and ex- 

penses of execution in addition to the 
sum recovered by the judgment under 
43 G, 3. c, 46. 5. must at his I’eril 

take care to keep them within such a 
reasoBablc sum as will be afterwards 
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alloT^cd in taxation by the protbo- 
liotary, otherwise the Court of C. P. on 
motion 'Will order th€;,exc€5s to be re- 
atorrd. With co^ts to l>e paid by the 
plaintifll BenxLcll v. Oakley 

2 Taunt. 174 

^ The 4lh sec. of stat. 43 G, 3. c 40 
proMding that in actions on judg- 


tnenU reco\ere(l the plaintiff shall not 
be entiilcd to costs, unless bj the oi (b r 
of the Couit, or tome pul::e llu.cof ; 
does* not extend to an actn n bjoui^ht 
to let over the costs of a judgintul of 
nonsuit. Binnelt v. Neale 

14 E.R 841 


COVENANT. 


I. BY A^^I> AGAfKST WHOM MAIXTAIV- 
ABlY. ^ 

II. CONSTRVCtrON OF PARTfCULAB AND 
EXPRESS CO^rFNANTS IN LEASES. 

III. OF THE DIFFLBPENT KINDS OF COVE- 

NANTS. 

(fl) Joint or isveral, 

(i) Valid or illegal. 

(c) Not to assign voitkout Licence 

(d) For Rent and Repairs. 

^e) Qutet Enjoyment and Title. 
(/) — Renewal. 

IV. PLEADINGS. 

(g) Declaration fOnd herein of con- 
ciment 07 independent Coie- 
nants. 

[h) Pleas in discharge and denial 

V. EMDENCE. 


I. BY AND AGAINST WHOM MAINTAINABLE. 

1 On a covenant for further assirance^s 

where the bieath happenrel in tb* 
tiin< of the coi tnantce, but the damage 
accrued to the heir, the heir has a 
puferahle title to the executor, to 
bi ing the action of covenant King \ . 
Jones 1 Marsh. 107 

And see tit exec utor, post. 

2 An actun of covenant *docs not Ik 

upon the statute 3 W ]\f. c. 14 s 3 
against the devisee of lands to rf co\ei 
dti.mages for a brent h of covenant made 
by the devisor. Tlie remedy giien 
by that statute being confined lo cases 
whcie an action of debt lies. Wilson 
V. Knublty. 7 E. II. 127 

S If tenant in tail male demise for a term 
of 9V yeaBs‘ bis lessee asMgn over 


to another, but before such a-sfonmen^ 
tenant in tail male dies witfmut or 
male, no action of covenant upon the 
base can be maintained against the ri - 
prtsentatives of the grantor bv such 
assjg;nee, the lease bting uud at the 
time of the assignment, and no intt r- 
Cst pa sing under it Andien v. Peaii e 
1 N. U IjS 

4 Py 32 7f. 8. c 31 grantee « of rcvti- 

sions have the sunt remedy aga n^t 
lessees, tluir extciuois, as tbcii 

giautois had. 'lhtu^oie,it moitiM^or 
and mortgagee in. kt a base, in uliu h 
the covenants foi the lent and repair-, 
aic only with tin inorigigoi riml his 
assigns, the assigntt ot the nioitgagct 
cannot maintain an action for tlu 
bifach of tlu^e covcn.’nts, iKCau-.t 
they aif coDalual lo I is gidntoi\ m- 
Icitst in the iaiifl, ind theufou do 
not 1 un w ith it. l\ tbb \ Hus ell 

3 1 H 39 i 

5 But the TTiortgagor hiuisch rnav .S^ ke* 

v.Rttss'll R 078 

^x^ B Th\ f.nsf was-afliinud in (am. 
l^tac 1 II B. 5()2 whtre the point is 
ihu-* stated being possessed of ,i 
term of years, (onveys it by w ly oi 
inoi fgage, and puns witii tlit niorlga- 
gte in a base loi a shorter teim, ac- ^ 
CO) ding to {ltd) lespectiie t Uaies ujul 
iniocst^, and the U-s(e covenants uitii 
the mortgagor and his assign^, to pay 
rent and itpans. Duiing the It .s^, tlic 
term, w nil all the estate and interest ol 
niortgigor and mortgagee, becomes 
vested inth< as'^igne es of the rev trsion. 
The mortgagor may afterwards inain- 
tdin an action ol covenant against the 
lesser, the covenants being in gross. J 

6 If tenant for a term of y eais, k ist lui 
a less term, and assign liib leversion, 
and the asbignee take a eonvLyatue of 
the fee, by which his foimer Ttver- 
gionary intertat is merged ; the covt- 
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nnnts incident to that reversionary in* 
tcre'^f are thereby extinguished. IVthb 
V. RusselL 3T.R.393 

7 A ij-i ant by Icfisees for lives of all their 
tutate, right, titUf interest, in the 
r r# mists to one and his executors, ha 
btrndum to hini and hii executors for 
99 years if* the lives should so long 
exist, as large, ample, and beneficial 
way, ^'c. as the grauloi't?, iheil" 

: Held, is no assignment of the 
freehold, and consec|uently not of the 
whole interest of the grantors in their- 
lease ; und thertTore, the reversioners 
(the lives being expired within the 
tertnX cannot maintain covenant 
against the under lessee for not deli- 
vering up the premises in good re- 
pair, Derby (Earl) v. Taylor. 

1 E. R. 502 

8 An action of covenant lies against the 

a^signj e of a lessee of an estate for a 
part of the rent; as in such case the 
acliOi) is b ouglit on a real contract tn 
respvct cif the land, and not on a per- 
sonal contract; and in case of eviction 
tiie rent may be a})portioned,' as in 
del it or rcfilt vin. Scciis, in covenant 
against the iesM C himself, who is liable 
on ids personal contract. IStevenson v. 
LamhanL 2 E, R. 575 

9 'file devi'ice of llic equity of redemp- 
tion (the legal fVe being in a mortga- 
gee), is not liable in covenant as assig 
jiee of «// the estate, right, title, and in- 
terest of the original ec)V( nantor. Car- 
lisle [.Tlayor, $fc.) v. IS/amire, 

HE It. 487 

10 Where assignees of a bankrupt ativer- 

li>e(l tiie lease of certain premises, of 
\\hicb the bankrupt was lessee, fur 
sale by anetion (without stating them- 
selves to lie the owners or possessed 
tliertof) and no Inddcr oOeriug, they 
never took possession in fact of the 
preinbcs : Held, that this was no more 
than an experiment to ascertain the 
value, whether the lease were benefi- 
cial or not to the creditors, and did 
not amount to an assent on the part of 
the assignees to take the term ; nor 
support an averment in a declaration 
in covenant for non-payment of rent 
for iiifec years against them by the 
landlord, tliat all the estate, right, 
title, interest, &c. of the bankrupt in 
the premises ca?ne to the defendant by 
assignment thereof, 'Turner y. Rich- 
ardson, . 7 R- 

H One who covenants for himself, his 


' heirs, Btc, and under his own hand iani 
seal, Tor the act of another, shalb'be 
personally lionnd by his covenant, 
though he describe him-elf in the 
deed as covenantingr/or^zwrfow the part 
and behalf of such other person. Ap- 
pleton V. Sinks. 5 £. R. 148 

12 In a lease, tlie lessor reserved a right 
to enter and cut timber, making rea- 
ronabie satisfaction to the lessee fop 
any damage occasioned thereby ; co- 
venant does not lie by such lessee for 

- any wrongful act of cutting down by 
a third person, if without the consent 

• of the; lessor, however he may counte- 
nance tile act afterwards. Griffiths v. 
Bronie. ‘ 6 T. R. 66 

13 Bui where it only appeared that the 

lessor had promised to make compen- 
sat on aftLM’wards for such wrongful 
act, if the wrong-doer himself did not; 
it w^as not considered as an adoption of 
the act, nor as evidence of a prior con- 
sent to it whereon to found an action 
on the covenant. ibid, 

14 Covenant by lessee that he will at all 

titnes during the term, plough, sow, 
manure, and cultivate the demised 
premises {except the rabbit-warren and 
sheep-walk) in a due course of huf« 
bandry ; if lessee plough the rabbit- 
warren and sheep-walk, covenant lies 
against him. Duke qf St. Albans v, 
Ellis. 10 £. R. 353 

II. ConSTUI'CTION of PARTICULAf^ 
EXPRESS COVENANTS IN LEASES. 

1 A. after granting certain premises in 
fee to li , and after warranting the 
same against himself and his heirs, co- 
venanted that notw ithstanding any act 
by liiin done to the contrary, he was 
sei-^ed of the premises in fee, and that 

' he had a good right, full power, 8fc. ta 
convey the same, he tlien covenanted 
for Inmself, his heirs, executors, and 
administrators, to make a cart- way, 
and that S. should quietly enjoy with- 
out interruption from hiniselt, or any 
oiher person claiming under him ; 
and lastly, that be, his heirs, and as- 
signs, ana all persons claiming under 
him, sliould make further assurance : 
Held, that either these general words, 
** good, right,'* Sfc. though introduced 
by the words “ and that,*' were part 
of the preceding special covenant ; 
or if not, that the general construction 
of the instrument required, that the 
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restriction in the other covenants to 
the acts of the covenantor and his heirs, 
must be applied to theip also. Brown- 
ing V. Wright, 2 B. & P. Id 

3 But where the assignor of certain 
shares in a patent right covenanted 
that he had good right, full |X)wer and 
lawful authority to assign and convey 
. the said shares, and that he had not by 
any' means, directly or indirectly, for- 
feited any right or authorily he ever 
had over the same : it was held, that 
the generality of the former words of 
the covenant was not restrained by the 
latter. Hesse v. Stevenson, 

3 B . & P. 565 

3 In a lease of ground, with liberty to 
make a water-course and erect a mill, 
the lessee covenarned for himself, his 
executors, &c. and assigns, not to hove 
persons to w'ork in the mill who were 
settled in other [:arishes, without a pa- 
rish certificate. The Court held thal 
this covenant did not run with the 
land, or bind the assignee of the lessee. 
Congkton {Mayor, eifc.) v. Pattison. 

lOK.R. 130 

4 The lessee of a coal-mine, who cove- 
nants to ])ay a certain share of all such 
sums of inoney as the coal shall sell 
for at the pit's mouth, is not liable un- 
der that covenant to pay to the lessor 
any part of the money produced b^^ 
sale of the coals elsewhere than at the 
pil^s. mouth. Clifto7i\. IValmsley. 

5 T, R. 5G1 

And see Gtrrard v. Clifton, in error. 

7 T. R. 676 : 

reversing the judgment of C. P, 

1 B. & P. 524 

5 If there he any fraud upon the cove- 
nant in the lessee, in such case a Court 
of Equity would give relief. 

Doe d. Pulieney v. Lady Cavan, 

5 T. R. 567 

6 The lessor after the demise of certain 

premises, with a portion of an adjoining 
yard, covenanted that the lessee should 
have 'Mhe use of the pump in the 
yard jointly with himself whilst the 
same should remain there Held, that 
these words reserved to the lessor the 
power of removing the pump at his 
pleasure ; and that it was no breach 
of covenant in the lessor to remove it 
during the continuance of the demise. 
Rhodes V. Bullard, 7 E. R. 116 

7 A covenant, by a tenant to yield up 
in repair at the expiration of hi» lease, 
all building^ which should be erected I 


during the term, upon the demised 
premises, includes buildings erected 
and used, by the tenant, for the pur- 
pose of trade and manufacture, if such 
buildings be let into the soil, or other- 
wise fixed to the freehold, but not 
where they merely rest upon blocks or 
pattens. Naylor y. Coll ingc. 1 Taunt 19 

8 A, being possessed of a lease for years, 
covenanted with B. in an indenture 
for making a family provision for cer- 
tain relations of both, that if he should 
die during the continuance of the 
term of the lease, his executors or ad- 
ministrators should assign the residue 
of such term to B. who was then to 
pay a yearly sum of money for the 
purposes of the deed. A. afterwards 
purchased the reversion in fee and 
died : Held, that A. was not precluded 
h bis covenant from purchasing the 
fee, and that therefore his executors 
were not liable upon that covenant. 
Williamson Butterfield. 2 B. &P. 62 

9 A covenant in a lease, that the lessee^ 
his executors and administrators, shall 
constantly reside upon the demised pvt- 
mises, during the demise, is iiindmg 
on the assignee of the lessee, though 
he be not named ; being quodam modo 
annexed and appurtenanl to the thing 
demised. Tutcin v. Chaplin. 

2 n.B. IM 

10 In a lease for years, containing the 
usual covenantvS that the lessee shall 
pay the rent, keep the premises in 

. repair, kc. there was a pi o\ iso tliat 
the lessee might detenninc the li ini 
at the tnd of the fii\st three or live 
years, giving six months’ previous no- 
tice, and that then, and from and after 
the ex'j>iratinn of such notice, and 
payment of all rents and duties to be 
paid by the lessee, and performance 
of all his covenants until the enrl of 
the three or five years, the indenture 
should cease and be utterly void ; it. 
was held that the payment ot‘ rent and 
performance of the other covenants 
were conditions precedent to tlie les- 
see's determining the term at the 
end of the first tliree years, and that 
his merely giving six months’ notice 
expiring with the first three years was 
not sufficient. Porter v. Shephard, in 
error, 6 T. h. 665 

11 A proviso in a lease for 21 years, that 
if either of the parties should be desi- 
rou.s to determine it in 7 or 14 years, 
it should be lawful for either of .tbein. 
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his executors or . a J?ni7iistrators, go to 
do, upon 12 months' notice to the 
other of them, his heirs, executors, or 
adjninistrators, extends, by reasonable 
intendment to the devisee of the lessor 
who was entitled to the rent and rever- 
sion, Roc d, Batiiford v. Hayley. 

12E.R. 464 

] 2 Lease of land for term of years with 
a covenant by lessee that if lessor 
should be desirous during the term to 
take all or any part of the land for 
building thereon, &c. it should be 
lawful for her to come into and enter 
iij)on all or any part, to make such 
buildings as slie should think proper, 
and to do all necessary acts w ithout 
interruption by lessee, provided lessor 
gave six months' notice of such inten- 
tion, with a proviso also that the lease 
sliould be void for non-performance of 
covenants : Held, that lessor having 
agreed with a thinl person to the terms 
of a building contract, might give six 
months' notice of her intention to take 
the vvh(Je of the land for building, 
and at the expiration of that time, and 
after refusal by the tenant to deliver 
up posst^ssion, might bring ejectment. 
Doc d. mhon v. AbeL 2 M. & S. 541 

13 If the reddendum in a hospital renewed 

lease be so many (juurters of corn," 
it will be understood to mean legal 
quarters, reckoning the biisliel at eight 
gallons, although the old leases be- 
fore the statute 22 and 23 Car, 2. c. 
12. contained the same reddendum, and 
altliough till lately the lessees paid by 
composition reckoning the bushel at 
nine gallons. Master, ^'C. of St. Cross \ 
v. Lord Howard de Walden. I 

6 T. R. 338 

14 Covenant in a lease that the lessee 
would not dig gravel out of any part 
of the demised premises w ithout con- 
sent of the lessor, or paying to him 10a-. 
per load, except what should be dug 
out of tw o acres, part of the premises 
demised, and part of a garden late in 
the possession of A, B, : By indorse- 
ment made on the lease before execu- 
tion, it was agreed that it should be 
lawful for the lessor to let any part of 
the «/ithin demised premises for the 
purpose of making bricks or tiles, he 
paying the lessee 3/. for every acre 
which he sbould so let ; and further, 
that it should be law ful for the lessee 
to break up and dig for gravel, any J 
part ol‘ the within demised premises, j 


he covenanting to pay to the lessor 
20/. for every acre he should break up 
and dig, at or before the expiration of 
the time, and to make good the same : 
Held, that the lessee was not entitled 
to dig for gravel in the two acres of 
garden ground mentioned in the lease 
without making them good. Flint v. 
Brand 071. 1 N. R. 73 

15 /. T. demised land to the plaintilF at 
an annual rent for 21 years with li- 
berty to dig half an acre of brick earth 
annually : the lessee covenanted that he 
would not dig more, or if he did, that 
he would pay an increased rent of 375/. 
per half acre, being if ter the same rate 
that the whole brick earth was sold form 
A stranger dug and took away brick 
earth ; the lessee recovered against him 
the full value of it : it was held by the 
Court of C. P. that he was entitled to 
retain the whole damages. Attersoll 
V. Stevens. 1 Taunt. 183 

For the construction of a cove7iant to 
pay the expense of raising a party wall, 
see Landlord and Tenant, poA-^. 

10 A. conveyed to R. in fee a messuage, 
buildings, yard, gardens, and home- 
stead, w ith the appurtenances, anu cer- 
tain closes of land, excepting all mines 
of coal under the said lands and here- 
ditaments ; with liberty to enter and 
sink pits for getting all such coal, and 
to erect engines and make drains, &.c. 
nece.'isary for working the coal : except 
as to such lands as lie within 150 yards 
of the messuage and buildings, an i 
except any homestead : Held, that the 
seller thereby reserved to himself the 
right to dig coals under the messuage, 
buildings and homesteads, and w ithin 
150 yards of the same respectively ; 
but was not entitled to sink pits, /erect 
engines, or make drains within 150 
yards of the messuage or buildings, or 
within the homestead. Bowler v. 
Woolley. 15 E. R. 444 

17 A covenant in an indenture of lea?e 
for 2 1 years, ending at Michaelmas, 
that the tenant should not, during the 
term, cut down any of the coppice “ of 
less than ten years' growth,^' or at any 
unseasonable time of the year, but that 
at the end of the term the Umdiord 
should pay the tenant the value of all 
such gi'owth of coppice as should be then 
standing and growing Held, accord- 

ing to its graiimatical construction 
(uncontrolled by any other part of 
the instrument, shewmg a diflereut lu- 
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tent,) tobii)(Vthe Jandlohl to pay for the 
value of all the coppice of kss than 10 
y curs' growth left*on the prcniises'at the 
end of the term. Love v, Parcs. 

13 E. R. 80 

18 Under a beneficial lon^ lease, re- 

serving liberty to the lessee to cut down 
ami dispose of all timber and coppice, 
&c. (the value of which was included 
in the purchase,) then growing or 
thereafter to grow during the term ; 
subject, however, tp a proviso that 
when and so often as the lessee should 
intend, during the term, to sell the tim- 
ber, &c. growing on the premises or 
any part thereof, he should immedi- 
ately thereupon give notice in writing 
to the lessor of such intention, who 
should thereupon have the option of 
purchasing it ; and on the lessor’s 
neglect or refusal to purchase, the les- 
see might dispose of it absolutely ; if 
the lessee, soon after the execution of 
the lease, bona fide intend to cut down 
the whole of the then growing timber 
and coppice, &c. and give notice in 
writing to that effect, and the lessor 
do not accept the purchase, but dis- 
claims it ; the lessee may proceed to 
cut down the whole in cliOereut sea- 
sons according to his convenience, and 
is not obliged to give a fresh notice at 
every succeeding cutting : and this, 
though the lessor had in the interval 
assigned his interest in the land to 
anoitier. Goodtitle d. Luxmove v. Su- 
z zl/c. 16E. R. 87 

19 But after such assignment, it is suf- 
ficient for the lessee, after ejectment 
brought by the assignee of the lessor 
for a forf eiture, to give such assignee no- 
tice to [iroducethe original notice in WTi- 
ting of the intention to cut the w hole, 
and lie is not bound to shew that lie 
ai'plie 1 fur the same to the original 

(who had left the country), or 
to his u:jeiits, or gave them notice to 
])roduce it ; for it will he presumed to 
have been deiivefed up to the assignee 
of the reversion as a document relating 
to the estate ; and on default of its 
production at the trial, he may give 
parol evidence of it. ibid. 

20 By an exception of " all trees, woods, 
coppice, wood-grounds, of what kind 

’ or growth soever,.’^ apple-frees are not 
< xcej>ted. Wj/ndham v. Way. 

4 Taunt. 31 G 

21 A farmer who raises young fruit-trees 
for filling up ins lessor’s orchards, is | 


not entitled to sell them. Per Heath J. 

4 Taunt. 

22 Otherwise of a nurseryman by trade. 
Per Heath J. ibid. 

2S A lease demised a mes^qage, cond>t- 
ing of two parts, separated by inter- 
vening reserved land, subjected only to 
a specific right of way for the lessee 
to a third building for a specific pur- 
pose, which reservation, strictly inter- 
preted, would preclude hi in from all 
access to the one part, whicli was ac- 
cessible only by crossing the reserved 
lands in one of two di/ections, the one 
by entering it from the residue of the 
demised premises ; the other, and far 
the more convenitrnt, by entering it 
from a public street : lield, that the 
lessee w’as entitled to a way across the 
reserved land from the public street in 
that part. Morris v. Edi'itis^fon. 

' 3 Taunt. 24 

24 Land sown to clovers with corn is not 
thereby restored to a slate of perma- 
nent pasture, hut is still in tillage. 
Birch V. Stephenson. 3 Taunt. 469 

25 Where the out-gone tenant had co- 
venanted with his landlord to leave the. 
manure made by him on the farm and 
sell it to the in-coming (cnant at a va- 
luation, to he made by certain per'Oiis ; 
the elfect of such covenant is to give 
the out-gone tenant a right of on-^taud 
for his inamire upon the farm ; inul 
the possession of and property in it n - 
iiiains in him in the mean tiim ; and 
therefore if the in-coming tenant la- 
niove and n.se it before such \ .’ijnai umi, 
he is answerable lo the out-gone te- 
nant in trespass.’ Beaty v. (iihbnns. 

IGi:. R. 116 

III. OF THE DIFFERENT KINDS OF COVE- 
NANTS. 

(a) Joint or scicral. 

1 A covenant with two and every of 

them is joint, though the two are se- 
veral parties to the deed. Southcotc \ . 
IJoare, (Bart.) 3 d aunt. 87 

2 In a case of collieries, B. and 6’. the 
lessees, " jointly and severally,’^ &c. 
did, and each of them did covenant. 
&c. with A. (the lessor) in manner 
following, viz. here followed a set 
of covenants by the lessees ; then fol- 
lowed some covenants by the lessor ; 
and then others by the lessees, in one 
of which they “ and each of them did” 
agree, &c. ; Held, that all the cove- 
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jiants on tbe part of the leRsees were 
several as well as joint. Duke of Nor- 
thumhaiand v. Kvrington. 5 T. 11. 532 

o If the obligee of a bond covenant not 
to sue one of two joint and several ob- 
lig^ors, and if lie do, that the deed of 
covenant may be pleaded in bar, he 
inav still sue tl*e other obligfor. Denn 

V. Ncii iuilL 8T. R. 188 

4 Even if tlie obli^^ee sne the first obli- 

gor, the latter cannot plead that tbe 
forriKT released him, thouo-Ii he may 
plea<l the covenant in bar, which as 
between those parties operates (jud a 
rtlea.-e. ibid. 

5 A covenant to and with J*, his execu* 

tors, administrators, and assigns, and 
to and with B, and her assigns, to pay 
an annuity to J., his executors, Slc. 
during life, is a joint covenant to 
J. and B.y in which they have a joint 
legal interest, although the benefit be 
for A. only; and therefore on the 
d< alli of A. the right of action sur- 
vives to /]., and A.^s administrator 
cioiiiot sue on the covenant. Andcr- 
iOlL V. Aluriiudule. 1 E. K. 497 

[b) Valid or illegal. 

1 A covenant hy a friend of a bankrupt 
to pay all bis ereditois their full debts, 
in consideration that they will not pro- 
c( ed any further upon the ctnnmis- 
sit>n, i.s iiuod in law. Kaue v. Bolton. 

GT. K. 134 

2 A proviso in a lease for 21 years that 
tile landlord shall re-enter on the te- 
nant’s committing an act of bank- 
ruptcy, whereon a commission shall 
issue, is gocal. Boe v. Calliers. 

2T. R. 13d 

,> Under a pow'er to a tenant for life to 
lease ibr yean;, r4’serving the usual co- 
ve nants, &c. a lease made by him, 
containing a proviso, that in case the 
premises were blown down or burned, 
the lessor should rebuild, otherwise 
the rent should cease, is void; the 
jury finding that sucli covenant is un- 
usual. Doe d. BlUs w Sandham. 

1 T. R. 705 

4 By indenture between A. and B. and 
C. dissolving their partnersliip as rope- 
rnakers, A. and B. covenanted to al- 
low (’. during bis life 25. on every cwt. 
of cordage which f/ici/ should make on 
the recommendation of C.for any (f his 
Jnends and connexions, and whose dtdns 
should turn out to he good; and that 


A. and B. should stand the risk of 
such debt? incurred, but should not be 
compelled t (^furnish goods to any of C.^s 
connexions whom they should be disin- 
dined to truit. And C. covenanted 
not to earn/ on the business of a rope^ 
7 //rtZ:tr during his life (except on go- 
veniiTi'int contracts) ; and that all 
debts contracted or to be contracted 
in his or tlieir names, pursuant to the 
indenture, sln>uld be the exclusive 
property of A. and B. ; and that C. 
should, till ring his life, exclusively cm- 
ploy A. and /?., and no other person, 
to make all the cordage ordered of him 
by or for Ins friends and connexions, 
on the terms aforesaid, and should not 
employ any other person to make any 
cordai'c on any pretence whatsoever : 
'J'he Court held, that the covenant by 
C. to ein)>loy A. and B. exclusively to 
make cordage for his friends, and not 
to employ any other, &c. {A. and B, 
not licing obliged to work for any 
othi r than sneb as tliey chose to trust), 
was not iib-gal and void, as being in 
restraint of trade without adequate 
consideration ; for the whole indenture 
must be Construed together, according 
to the apparent reasonable intent of 
the partie- ; and the general object 
being only to appropriate to A. and B. 
so murli of C’/s firivate trade as they 
chose to give his friends credit for, so 
much only was covenanted to be 
transferred, and C. was siril at libertv 
to W'ork for any of Ins friends who 
were refused to be trusted by A. and 
B. : by which construction the re- 
stniut of C. wa-? only co-extensive, as 
in reason it could only be intended to 
l)e, witli the beneui to A. and B. ; ami 
therdbiv the restraint on C. could he 
no prejudice to public trade. Gale v. 

Ktcd. 8 E. K. 80 


(c) Not to assign xvithout Licence. 

1 If a lease contains a proviso that the 
lessee, and his administrators, shall not 
set, let, or assign over the whole or part 
of the premises without leave in wri- 
ting, on pain of forfeiting flic lease ; 
the administratrix of the lessee cannot 
under-let without incurring a forfei- 
ture, though Ibr less time than the 
wliole term. Roc v. Harrison. 

2 T. R. 125 

2 A parol licence to let part gf the ]>re- 
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Not to assign. 

miscs does not discharge the lessee 
from the restriction of such a proviso. 
Roe y. Harrison, 2 T. R. 425 

3 The lessor's receiving rent after the 
forfeiture is no waver, unless the for- 
feiture were known to him at the time. 

ihid. 

4 A lessee, who had covenanted ‘'not to 

let, set, assign, transfer, make over, 
barter, exchange, or otherwise part 
with the indcuiure/^ &c. with a pro- 
viso that the landlord might, in such 
case, re-enter, gave a warrant of att* ^r- 
ncy to confess judgment, on which the 
lease was taken in execution, and sold. 
This was held to be no forfeiture of 
the lease. Doe d. JllkcJiinson v. Car- 
ter. 8 T. K. 57 

5 But where it was found hy verdict that 

the tenant gave such warrant of attor- 
ney to a creditor for the express pur- 
pose of enabling such creditor to lake 
the lease in execution under the judg- 
ruent ; this was held to he in fraud of 
the covenant ; an<l tlu' laiullord, under 
the clause of re-entry, recovered the 
premises in ejectment from a purclia- 
ser under the shcriti’s sale. Same Par- 
ties. 8 T. R. 300 

6 A lessor who has a right of re-entry 
reserved on breach of a covenant not 
to tmdcrlet, does not, hy waving his 
rf-entry on one underletting, lose hi.s 
right to re-enter on a subsequent un- 
derletting. Nor by waving his right 
to rr-enter on a breach of covenant to 
repair, does he wave his re-entry on a 
subsequent w^'^nt of repairs. Doe d. 
Boscaxevn v. BHss. 4 'launt. 735 

7 Win re. a lesrcc of a house and garden 
for term of j’cars covenanted with the 
lessor not to use or exerci.se, or per- 
mit or sufttr to he used or exercised, 
upon the dcmi>cd premise.-, or any part 
ihereof, any trach* or business wdiatso- 
cver, &c. witlioui the licence of the les- 
sor/^ c^e. and afterwards, without the 
licence of the Ie.s>or, assigned the base 
to a schoolmaster, who carried on his 
business in the hou?e and premises : 
Held, that the assignment vva- a breach 
of this covenant, and the lessor enti- 
tled to re-enter under a proviso for re- 
entry fgr non-perforrnance of cove- 
nants. Doe d. Bish v. Keeling. 

1 M.&S. 95 

8 Where a lease contained a proviso for 
re-entry, in case, the tenant should de- 
mise, lease, grant, or let the demised 
premises, or any part or parcel thereof 


or convey, &c. to any person whom- 
soever, for all, or any part of the term, 
without the licence of the le.ssor in 
writing; and the defendant, without 
such licence, agreed with a person to 
enter into partnership with him, and 
that he should have the ase of the back 
chamber, and some other parts of the 
premises exclusively, and of the rest 
jointly with the defendant, and ac- 
cordingly let him into possession ; 
Held, that the lessee was entitled to 
re-enter. Roc d. Dingiey v. Sales. 

1 M.&S.297 

9 If a covenant not to assign, contain an 

exception in favour of assignment by 
will ; S€7nhl€, that executors claiming 
UT)der the will arc not within the ex- 
ception, so as to be at liberty to sell 
for payment of debts, without licence 
of the lessor. Per Mansfield, C. J. 
Lfoyd V. Crisps. 5 I'aunt. 2i9 

10 if the vendor of a lease, in wliich is a 
covenant not to assign, contract to as- 
sign his interest, it is incumbent on 
him, and not on the purchaser, to pro- 
cure the lessorN licence for the assign- 
ment. Lloyd V. Crispv. 5 Taunt. 249 

{d) Rent and Repairs. 

N. B. For Covenants relative to Taxes, 
see tit. TA.XKs, post. 

1 A lessee, who covenants to pay rent 

and^o repair, with an express excep- 
tion of casualties hy fire, is liable upon 
the covenant for rent, though the [»rc- 
niise.s are burnt down, and not rebuilt 
by the lessor after notice. Belfour \ . 
fi'eston. IT. R. 310 

2 Reservation of 51. per acre during tlui 

last 20 yt ars of a term for every acre 
of meadow thereby demised which the 
tenant should plough, dig, .ear, break 
up, or convert into tillage during the 
.said last 20 years of llie term, and so 
after that rate for any greater or less 
quantity than an acre, or less time than 
a year. The rent is due in the last 
20 years if the land is then ploughed, 
whether it was first ploughed within 
the last 20 years or before ; and the 
rent continues payable during the 20 
years, though the land be again laid 
down to pel manent grass. JBirch v. 
Stephenson. 3 Taunt. 409 

3 When the law creates a duty, and the 
parly is disabled to perform it without 

default in him, the law will excuse 
him ; but when the party by his owu 
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rontract creates a duty or cliarj^e n]ion 
liimseir, he is bound to make it c^ood, 
notvvitbstandinij any accident by in- 
evitable necessity. Therefore on a co- 
venant to build a bridj^e in a snb>taii- 
tial manner, and to keep it in repair 
for a certain time, the party is hound 
to rebuild the brido^, thonj^h broken 
down by an extraordinary flood. 
Brecknock, ^ ISai'igation Co. v. Prit- 
chard. 6 T. R. 7o0 

4 Guerre. If a lessee covenant that if the 

rent be in anear for 28 days, the 
lessor may re-enter, whether a demand 
of rent be first necessary ? Smith v. 
Spooner. 3 Taunt. 251 

And see landlord and tenant, post. 

5 A Ies.see of a bouse, w ho covenants ge- 
nerally to repair, is bound to rebuild 
it if it be burned by an accidental fire. 
Bullock V. Doinmett. fl^T. R. 050 

Ainl see Docd. ElUsw. Saudham, ante, 

(5 Upon a lease reserving rent payable 
cjuarterly, with a proviso, that if the 
rent be in arrear 21 days next after 
day of payment, being laxcfidly dc- 
vianded, the lessor may re enter : 
Held, that five quarters being in arrear, 
and no sufficient distress on the pre- 
mises, lessor might re-enter without a 
demiuitl. Dissodient. Lord Ellenbo- 
rough, C. J. Doe d. Scholejield v. 
Alexander. 2 M. iic S. 525 

7‘ dhe lessee covenanted to repair, &c. 
casualties by fire and tenipe>t ex- 
cepted (juecrc, if the landlord be 
bound to repair in either of the except- 
ed cases ? Weigall v. Waters. 

0 T. R. 488 

8 A trustee, to whom two leases wxre 
. assigned in trust for securing an an- 
nuity, having said to the occupier of 
one of the demised houses, “ You 
must pay the rent to me; 1 am be- 
cvaue landlord for my client who has 
the annuity, and you must pay the 
ground-reuls for me:” Held, that the 
iruslee was liaiile in covenant to the 
)e.ssor, as as.signee of both trustees, for 
nou-paymeut of rent and not repair- 
ing. Gretion V. Diggles. 4 Taunt. 766 

(c) 'iiuict Enjoyment and Title. 

And see P leading y post, page 2d9, 

I A eovcirnit in a conveyance of lands 
in Aynericfiy during the time of the 
rebellion in that country, that the 
grantor had a legal title, and that the 
grantee might peaceably enjoy, &c. 
witliout the Icb interruption, &c. of 


the grantor and his heirs, or of any 
other person whomsoever, is not broken 
by the States of America seizing the 
lands as forfeited for an act done pre* 
vious to the conveyance; notwith- 
standing the subsequent acknowledg- 
ment of their independence by this 
country. Dudley v. Foliiot. 3 T. R. 584 

2 Such a covenant does not extend to 
the acts of wrong-doers, but only lo 
persons claiming by a legal title: for, 

let, interruption,” &c. means ** law^ 
fid let and interruption.” ibid. 

3 Releasors covenanted that, for and 

notwithstanding any act, ^c. by them, 
or any or either of them done to the 
contrary, they had good title to con- 
vey certain lands in fee : and also 
that they or some or one of them, for 
and notwithstanding any such matter or 
thing as aforesaid, had good right and 
full power lo grant, &c.; and likewise 
that the releasee should peaceably and 
quietly enter, hold, and enjoy the pre- 
mi.ses granted without the lawful let 
or disturbance of the releasors or their 
heirs or assigns, or for or by any other 
person or persons whatsoever ; and that 
the releasee should be kept harmless 
and indemnified by the releasors and 
their heirs against all other titles, 
charges, &c. save and except the chief 
rent issuing and payable out of the 
premises to the lord of tiie fee. The 
Court held that the generality of the 
covenant for quiet enjoyment against 
tile relea.'iors and their heirs, and any 
other person or persons whatsoever, W'as 
not restrained by the qualified cove- 
nants f or good title and right to convey 
for and notwithstanding any act done by 
the releasors to the contrary. Howell 
V. Richards. 1 1 R. 633 

4 An action on the covenant for quiet 
enjoyment may be maimained for the 
disturbance of a way of necessity. 
Morris v. Edgington. 3 Taunt. 21 * 

5 If a lease contain a covenant for quiet 
enjoyment against the lessor and those 
who claim under him, the lessee can- 
not upon an eviction by a paramount 
title recover under the implied cove- 
nant for general title implied in the 
word demise. Morrill v. Frame. 

4 Taunt. 329 

6 The assignor in a deed of assignment 
of a lease, after reciting the original 
lease granted to another for the term 
of ten years, which by mesne assign- 
ments iiad vested in him, and that the 
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plain! iff had contracted for' the abso- 
lute purchase of the premises, bar- 
grained^ s6ld, assigned, ti-arsferred, and 
set over the sam^ to the plaintiff, for 
and during all the rest, fire, of the said \ 
term of ten years, in as ample manner 
as the assignor might have held the j 
same; subject to the payment of rent j 
and performance of covenants; and 
then covenanted that it was a good 
and subsisting lease, valid in law, in 
and for the said premises thereby as- 
signed, and not forfeited, &c. or other- 
wise determined, or become void or 
voidable: Held, that the generality of 
this covenant for title, which was sup- 
ported by the recital of the bargain for 
an absolute term of ten years, was not 
restrained by other covenants which 
went only to provide for or against 
the acts of the assignor himself, or of 
those who claimed under him ; such 
as 1st, a covenant against incumbran- 
ces, except an under-lease of part by 
the assignor for three years; 2«ily, 
for quiet enjoyment ; 3d!y, !‘or furilur 
assurance: and therefore where it a|) 
peart d that the original lease was for 
ten years, determinable on a life in 
being, wliic.b ^’ropf*efl htfore the ten 
years exjiir^d, though not till nfier tlu 
covenantor the as>ignor : ilchl, tliai 
the assignee miglit a;'>tgn a breach 
upon the absolute covenant for title. 
Larton v. Fitzgerald, 5 E R. 530 

[/) ReneivuL 

1 A. and B. < oveiiant in a lease for G1 
years, that at any time within one 
year afier the expiration of 20 years 
of the said teim of 61 years, upon 
the request of the levssee, and his pay- 
ing 67. to the lessors, they would ex 
cente another lease of the said pre- 
mises unto the levssec, for and during 
the further term rf 20 years, to com- 
n.'tnct from and after the expiration of 
the said term of 61 years, &c. And so 
in like manner, at the ei.d and expira- 
tion of every 20 years, during the 
said term of 61 years, for the like con- 
sideration, and upon the like request, 
would execute another lease for the 
furtkerUtrm of 20 years, to commence 
at and from the expiration of the 
term then last before granted/* &c. : 
umler this covenant the lessee cannot 
claim a further term of 20 years at 
- the expiration of the last term of 20 
yeam in-thebleasey iMic has* omitted 


to claim a further term at the end of 
the first arid second 20 years in the 
lease. Rvbery v. Jervoise, 1 T. R. 239 

2 If a lease for 99 years determinable 
on three lives be conveyed in trust for 
A. for life; and /I. covenant to use 
his utmost endeavours as often as any 
of the persons on w’hose lives the pre- 
mises are held shall die, to renew the 
same by purchasing of the lord of the 
fee a new life in tlie room of such as 
shall fail ; it is no breach of the cove- 
nant, if, upon one of the lives f lihng, 
he ])rocure a renewal upon liis ow n 
lifc.^kwrfnwiorev. Stratton, 1 H.& P.455 

3 One in consideration of 5/. 85. in na- 

ture of a fine, and of a yearly r» nt of 
5.?. 9rf. demised certain ground, with 
the buildings, &c. for 21 years, uitli 
a proviso for distress if the rent w« re 
in arrear for 14 days, and the ks.-or 
covenanted at the end of IS years of 
the terni, or before^ on reipkst of the 
lessee, to grant a new leas< of the 
premises for the like fine, for the like 
term of 21 years, at the like yearly 
rent, viith all covenants, grants, and 
articles, as in that indenture were con- 
tained ; Held, that this covenant was sa- 
lisfit’d by the tender of a new lease for 
21 years, cotitaining all the former co- 
venants c.icrpM//e enrenavt for future 
renewal. Ami htld tliat an avirmcnt, 
that the covenant for renewal in the 
indenture declared on, corrt spon<lcd 
with various other leases, litfore then 
successively made by the owners of 
the inheritance for the time being, 
could not f»e taken in aid to construe 
the meaning of the indenture : for sup- 
posing such evidence were admissible 
in any case wlicre the renewals had 
been uniformly the same, yet non 
constat from this averment, that all 
the former leases Contained the janie 
covenant for renewal. Igguldai \\ 
May: 7 E. R. 237 

And sec 2 N. R. 4^9^ wh&e upon a 
writ of error, this Judgment was af- 
firmed, 

IV. rpEADIXGS. 

(«) Declaration, and herein' qf concurrent 
or independoU Covenants, 

N. B. For pleadings by and against 
executors, see lit. executors, postl 

1 The plaintiflh having by indenture (to 
which they, and L..and R.,, ami tlie 

' dtfehdcibt, Vgetlief wltli others,' "were 
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parties,) covea^urted to indemnify the 
Ea!:k of JEngland 'dg2i\nBi the advance 
of l()0,000it. to i. and B, for nine 
months, upon certain bills of exchange, 
to which the plaintiffs as original 
guarantees to the Bank, had agreed 
to become parties by drawing, ac- 
cepting, or indorsing the same; W'hich 
bills were stipulated to be drawn, ac- 
cepted, and indorsed for certain pro- 
portional sums, by certain of the 
parties ( plaintiff )i in manner and 
form as agreed u[)on ; and which 
were stated as intended to be drawn 
at 63 days after date, or in such other 
manner as should be agreed upon ; 
and which bills might l)e renewed, 
not exceeding three renewals within 
the nine mouths; and the defend- 
ant, as a sub-guarantee (with many 
others, whose names were set down 
in a schedule, each for a certain 
sum.) having agreed to indemnity the 
plaintiffs to the extent of 20tX)/. 
against any loss on such bills : 
Held, that the plainfifis having, on 
the failure of L. and B., been obliged 
to pay the whole 100,000/., with in- 
terest, to the liarik for it> advances 
on all the bills, it was not necessary 
for them, in declaring on the covenant 
against the defendant, a sub-guarantee, 
for the amount of his particular stipu- 
lated indemnity, to specify the seve- 
ral dates and times of payment, &c. 
of the different bills which were drawn, 
accepted, or indorsed by them; such 
discriminating particulars of the mass 
of bills drawn having become unne- 
cessary in the event, inasmuch as the 
plaintiffs, the primary guarantees of 
tlie Bank, had been obliged to pay 
the whole sum for which all the bills 
were drawn ; and consequently each 
sub-guarantee had become liable fojr 
the whole amount of his separate sub- 
indemnity. But it is sufficient to ah 
generally, that the Bank had 
advanced and lent to L. and B, the 
whole sum of 100,000/. by way of 
discount, on certain hills of exchange 
dratun, accepted, and indorsed in man- 
ner and to the respective amounts men- 
tioned in the indaiture; that L, and B, 
had drawn certain bills of exchange 
according to the form and effect, true 
intent and meaning of the indenture, t6 
the am<mnt of 100,000/. for the purj 
pose of being discounted by the Bank: 
for the use of Z. and B, in the sever ci^ 


and respective amounts mentioned in the 
deed, stating the amount of the se- 
veral bil^^^i for the proportional sums, 
and the names of the primary guaran- 
tees by whom they were to be drawn, 
accepted, or indorsed, as agreed 
upon ;) and that before the said bills 
became due, L. and B. became unable 
to pay them, and did not at any time 
pay them; by reason of which the 
plaintiffs were obliged to pay to the 
Bank 1 00,000/. on account of such 
bills, &c . ; and that the defendant 
(and the other sub -guarantees) had 
nut indemnified the plaintiffs. 

But as the facts of such bills having 
been drawn and become due, (out of 
which arose the obligation of the 
plaintiffs to pay the Bank the amount 
of such hills, and the obligation of the 
defendant to indeirmify the plaintiffi 
for his proportion of such payment,) 
and the fact of such payment b}' the 
plaintiffs, constitute the gist of such an 
action, they must be alleged with time 
and place; and thinefore where It was 
only alleged that the Bank (after the 
deed of covenant,) to wit, ori the 2Sth 
of August, IvSiO, at Westminster, ike. 
advancc<i and lent to L. and B. 
100, 0(H)/. by way of discount on cer- 
tain bills of exchange, kc. : (as be- 
fore:) tluit L. and B, dreiv certain 
bills of exchange, S]'<\ to tile amount 
of 1 00,000/. ^c„, which said bills 

were accc|)ted, ^S:c. : that before tlic 
said bills became due, L. and B. be- 
came unable to pay, &c. ; by reason 
of which said premises the plaintiffs 
became ilamnified and were forced and 
obliged to pay, and did then and there 
necessarily pay the Bank 100,000/. on 
account of such bills, &c. : ' the time 
was held to be insulhciently laid, fur 
the word must refer to the 2blh 
of August, the very day of the ad; 
vance l>y the Bank upon the bills* 
which could not have become due till 
a subsequent day ; and then it would 
negative the Allegation that the plain- 
tiffs W'ere forced and obliged to p.iy 
the Bank on the same day, and make 
the whole repugnant and senseless; 
and advantage rtiijiy be taken of this 
on special dumurrer. Denison v. Rich- 
ardson^ . . 14 E. R. 

2 The. phiniift' declared in covenant, 
and sejt out first an indenture, where liy 
the defendant, the original propnetor 
of a medicine, bargamed, sold, aud 
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assigned all his right, interest, and 
property in it to a third person, sub- 
ject to a covenant by tht assignee to 
pay him one third of the profits 
during his and his wife's lives: and 
also covenanted with the assignee that 
he would thereafter, l)y himself or 
jointly with another, prepare or sell 
or engage with any other person in 
preparing or selling the said medicine, 
&c : and then the plaintiff* set out a 
second indenture, whereby the first 
assignee assigned all his right, interest, 
and property in th* medicine to the 
plaintiff^ subject to the covenant of re- 
servation. And then the plaititilF set 
out a third indenture between him 
and the defendant (reciting the two 
former), and that he had agreed with 
the defendant for the absolute pur- 
chase of all his rights, shares, and 
interests, as well in the said medicine, 
as in the one third share so reserved to 
the defendant : by which indenture 
the defendant bargained, sold, and as- 
signed to the plaintiff* all that third 
share, and all other share or propor- 
tions, right, title, interest, claim, or 
demand whatsoever of the defendant 
to the said medicine, or to the profits, 
&c. habendum to the plaintiff' in like 
manner as the defendanl might have 
done if those presents had not been 
made: wdth a covenant that the plain- 
tiff* might at all times thereafter pre- 
pare and sell the medicine in the name 
of the defendanl, and receive the pro- 
fits thereof to his own use : and ano- 
ther covenant for further assurances, 
for the more perfect and absolute as- 
signing and asMuing to the plaintilf 
the sgid medicine and all the profits 
arising from the sale thereof. And 
then the plaintiff’ proceeded to assign 
breaches in the words of the first in- 
denture between the defendanl and 
the first assignee : that the defendanl 
prepared an<l sold the medicine, and 
also engaged with others in preparing 
and selling it for his own profit, &c. 
and charged some of these breaches 
to be contrary to the first indenture, 
and to the defendant's covenants 
therein *with the first assignee : but 
the second breach was charged to be 
contrary to the last indenture, and to 
bis covenant with the plaintiff’: 

Held, that the last indenture alone 
(without fehe confirmation, vvhich 
bowev*cr the const ruction of it re- 


ceived from the two former, recited 
therein) shewed an inUntion in the 
defendant, and the words of it were 
large enough to assign to the plaintiff', 
not onlj^ the one third share ol‘ the 
profits reserved by the first indenture, 
but all the defendant's right, title, and 
interest in the medicine, and all the 
future profits arising from the sale 
thereof, and that such assignment of 
his interest and property in the medi- 
cine, raised an implied covenant that 
he would not prepare or sell the me- 
dicine, or engage with others in so 
doing for his own profit : such prepa- 
ration and sale being n retention and 
e\'erci>e of the right of preparing and 
vending the medicine of which he 
was once the ])roprietor in derogation 
of his deed, whereby be had conveyed 
such right to the ]>laintiff’. And held 
that the second breach was well as- 
signed, which was chaiged to he 
against his covenant in the last deed 
W’ith the plainlifl! !Scddon v. Senate. 

13 E. li. 0 ) 

3 A. agreed to sell B. his estate for a 

certain sum ht i’ore a particid.ir day, 
in consideration whereof B. agreed to 
pay that sum on the day, and on 
failure to pay 21/.; it was held that 
they were dependent covenants, and 
that A. could not recover the 21/. 
without shewing a conveyance on his 
part, or a tender of one. Uoodlsson 
v. Nunn. 4 T. 11. 7 til 

4 Plaintiff’ covenanted to sell to llie de- 
fendant a scliool-honse, &c., and to 
convey the same to him on or before 
the 1st of August, 1797, and to de- 
liver up the possession to him on Sdtli 
dime, 17S)G; and in. considerution 
thereof liie <lefendant covenanted to 
pay the plaintifi’ 120/. on or before 
the said 1st August, 1797: Held, that tlie 
covenant to convey, and that for the 
payment of the money were depend- 
ent covenants ; and that the plaintiff’ 
could not maintain an action for the. 
120/. without averring that he had 
conveyed, or tendered a conveyance 
to the detendant. Glascbrook, Clerk, 
V. Woodroiv, Clerk. 8 T. R. 3GG 

.5 Whether covenants be or be not inde- 
pendent on each other, depends on 
the reason of the case. Ca/?ipbell v. 
Jones. 6 1'. R. 57 1 

6 Where any thing is to be done by a 
plaintiff’ before his right of action ac- 
crues on the defendant's covenant, it 
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must be averred in the declaration 
that that thing was done. 6 T. R. 371 
7 Ihit where A,t in consideration of 
250/. paid by B., and of the further 
sum of 250/. to be paid, cove- 
nanted that he would, with all possible 
expedition, instruct B. in a certain 
mode of bleaching linen (for which he 
had obtained a patent), and B. cove- i 
nanted that he would on or before | 
25th February 1794, or sooner, if A, 
should before that time have instructed 
him, pay the further sum of 250/. ; 
it was held that the covenants of A, 
and B, were independent covenants, 
and that A. might sue B. for the 250/., 
zvithout averring that lie had taught B. 
tile mode of bleaching linen, 

ibid. 

^ A. covenants that he will, on or before 
a certain duy^ convey to B., hy such 
conveyance us B.'s counsel should advise, 
all the ground before conveyed to him 
by C; in consideration of which B. 
covenants to pay a certain sum, and 
reserve certain rents, &c. to A., and 
to lay out a certain sum on tiie premi- 
ses: Held, that A. cannot maintain 
covenant against B., without averring 
such a conveyance, or a readiness to 
convey to B. on or before the day (dl 
the land, but that B. prevented him 
by some act or neglect of iii.s. And it 
is not suflicient to maintain covenant 
to shew that after the day B. accepted 
a conveyance of ground rents m lieu i 
of part of the land, and accepted that j 
and the conveyance of the other part 
in lieu of the conveyance covenanted 
to be mad j by A. ; i*or this is a substi- 
tution of a diflerent agreement by 
parol, to which the covenant does 
iJol apply. Heard v. IVadham, 

1 E. R. 619 

2 In covenant on an indenture of de- 
mise of a coal-mine, made on the 8th 
oi' July, 1805, reserving one fourth of 
the coal raised, or the value in money 
at the election of the lessor; and if the 
one fourth fell short of 400/, per ann, 
then reserving such additional rent as 
Would make up that annual sum, to be 
rendered monthly in equal portions : 
the Court held that the lessee having 
elected to take the whole m money 
may declare for two years and 
three months* rent in arrear. But even 
il the money-rent were reserved an- 
nually, the plaintifl* may remit his 
claim as to the three months* rent, and 


enter up judgment for the two years* 
rent only. And having first well as- 
signed a bi’eaeh of the covenant, that 
the lessees had not yielded monthly the 
one fourth, or the value in money, SiC. 
but had refused, £ic.: Held, that it 
would not hurt on general demurrer, 
that the count w ent on to allege, that 
before the exhibiting of the plaintifl ’s 
bill, viz. on the of Fiovember, 1797, 
900/. of the rent reserved for two 
years and three months was due and 
in arrear; for that date being before 
the lease made, and therefore impos- 
sible in respect to the subjet't- matter, 
must be rejected ; and the general al- 
legation, that before the exhibiting of 
the plainlifi ’b bill, 900/. of the rent re- 
served, &c. was due, is sufficient. 
Buckley v. Kenyon. 10 K. R. 139 

10 One may declare in covenant that iIicl 

deed was indented, made, and conclu^ 
ded on a day subsequent to the day on 
which the deed itself is stated on 
tile face of it to have been indented, 
made, and concluded. Hall v. Cace- 
nove. 4 E. R. 477 

11 If a lessor covenant for quiet enjoy- 
ment against the lanful let, suit, entry, 
&c. of himself, his heirs, and assign.s 
the declaration for a breach of the 
covenant need nut expressly allege 
that he entered claiming title, if the 
disturbance couiplaintrl be such as 
clearly appears tu be an assertion of 
rigiit. Lloyd v. Tomkies. 1 'f. R. 671 

12 In aj-signing a breacli of covenant 
I for quiet enjoyment, it is sufficient to 

allege that at the lime of the de- 
mise to the plainiiffi A. B. had lawful 
right and title to the premi.ses, and 
having such lawful riglii and title, 
entered, 6iC. and evicted hint, &c. ; 
without shew ing w hat title A. B. had, 

. or lliat lie evicted the plaintiff by le- 
gal process, icc. Foster v. Fierson. 

4 T. H. 617 

13 Alleging that the parly having a 

lawful right and title entered,** is 
equivalent to saying, " he entered by 
lawful right and title.** ibid. 

14 In covenant for qitiet enjoyment, the 
declaration staled, that before tiie de- 
mise to the plaintifl’ the defendant 
had made a demise to A., which was 
then subsisting; that in order to get 
into possession, the plaintiff brought 
an ejectment, but was nonsuited on 
account of that jirior demise; and 
that he had never been in poisession; 
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plea that for the first half yrar of the that in the deed there is a co\;enant* 

plaitjtiff^a lease tiie plaimiff niijjht that in case any diference shw^wki arise 

have enjoyed, &c. but that for non- between the parties respecting any 

payment of the rent for 21 days after part of the ag^reement, it should be 

that half year, the defendant had a settled by thrc(‘aibitrators, and that he 

right to re-enter, accordinn* to a pro- Oflered to refer the matter in dispute, 

viso in the lease, and that he did re- hut that the plaintiff refused, &c. 

enter, &c. ; it was held on demurrer, Thompson v. CharnocL 8 T. K. 159 

that this was no answer to the plaintifTs 5 Performance of a covenant pleaded 
demand. Ludiuell v. Neuman, otherwise than in the terms of the co- 

6 T. R. 458 veilant itself is had, even on general 

15 In an action of covenant for quiet demurrer. Scttduino7'e v. Stratton. 

enjoyment the plaintiff may state ge- 1 B. & P. 458 

nera'ily that A. B. lawfully claiming 6 If the plaintiff in covenant assigns as a 
title under the defendant, t titered by breach that the defendant did not re- 

virlue of such title ou the plaintiff; pair, a plea that the defendant did not 

without setting forth <he particulars break his covenant is bad, on special 

of A. B/s title. Hodgson y. East In- demurrer, although the declaration 

din Company, 8 T. R. 278 concludes by averring that so the dc- 

16 The selitT covenants to tlic purchase r fondant hath broken his covt iiant ; but 

of an estate that he shall enjoy and re- it would be good alter verdict, '/a?/- 
ceive tfie rents, See. w ithout any ac- /or v. Needha^n. 2 Taunt. 27S 

tion, iicc. or interrupt i<»n by the seller 7 Jf an estate be created by iked-poll j 

or those claiming from him, or by, ne ivssa, nc gmnta, ?ic churgea, ve en~ 
through, or 'Lvuh his or thvir acts, nt dona, cVc. ai'e good picas, for 

means, default, Held, that a a stranger to the deed. ihiil. 

breach was well assigned in respect of ^ Non infrvgit conventiom m cannot be 

certain quit-rents in arrear before and pleaded where tiic plaintifl assigns a 
at the time of ilie conveyance, though breach without setting forth tlie parti- 
not stated to have accrued while the culars of plaintifl ^ title, adding, “ and 

seller was tenant of the premises. the defendant did not keep his cove- 

IJou'Cs V. Brush field. 3 E. R. 491 nant,'' &c. Hodgson v. The E. I. CV>7/2- 

A. having cuveijantcd to make a good pany. 8 T. R. 278 

title to B. at his expense, quevre, ^ To an action by a lessor for a breach 

whether it be a good averment, that <>f covenant, on an indt nture of icarc 
A, capable, ready, and ivilling, in not repairing, &:c. the lessee cannot 
to make a good title, \i B, would have pk-ad in bar that the le-sor had only 
prepared the conveyance? The Duke an equitable estate in the premises; 
of Si, Albaiis V. Shore. 1 H. B. 270 that is tantamount to a plea of nit 

18 '^slucvre also, whether a breach be huhuit in tencmentis. But semblc, tlit 
well assigned, stating that B. did not h-ssce is not stopped from shew ing 
nor uoiUd accept the title ; wliether it that the lessor was only seiserl in right 

taught not to be shewn, tiiat A, ten- of his wife for her life, and th;jt slie 

dered n good title to him, which he before the covenant broken ; he- 

refused? ibid. cause an mteresl passed by the iea>e. 

Blake \\ Foster. 8 T. K. 4S7 

(h) Picas in discharge and denial. |() In an action of covenant for rent on 

1 The bankruptcy of the lessee is no an indenture brought by the assignees 

bar to an action of covenant (made of the lessor (a bankrupt), the lessee 

before the bankruptcy) brought against cannot plead tliat the lessor nil habuit 

him, for rent due since. 31ills v. in tencmentis. Parker v. Mannmg. 

Auriol. 1 11. B. 435, aflirmtd in K. B. 7 T. H. 517 

Auriol. V. Mills (in error.) 4 T. K. 94 And see Wilkins v. Wingate. 6 '1\ R. (>2 

2 ISkitlver is a sckuie and sale of the 11 A lessee cannot plead to covenant for 

lease under a writ of feri facias, or rent, an assignment and tender by the 

degit, against the lessee. 4 T. R. 99 assignee. Orgill v. Kemshead. 

S Kor a forfeiture by his attainder, ibid. 4 Tunnt. 612 

4 I’o an action on a covenant in a deed 12 In covenant for seven quarters' rent, 
(made for the performance of several a plea shewing a surrender before the 
iwatters) the deluidant cannot plead ) ^ last four of the seven cpiarters’ rent 
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accrued^ is bad on demtirrer, because it 
floes not go to the whole breach, and 
the breach is not entire, but part of 
it may be proved. Barnard v. Duiltey. 

5 Taunt. 27 

13 In covenant for rent, the defendant 
pleaded that he was under-tenant of 
parcel of certain premises, for the 
whole of which the plaintifi; liis lessor, 
had covenanted to pay rent to the 
landlord pmramount, and shewed that 
lie, the defendant, paid to the landlord 
paramount, under threat of distress, 
more rent than he owed to the plaintiff; 
the plaintiff* traversed that any rent 
was due from himself to the landlord 
paramount: Held, that this replica- 
tion was not supported, by proving 
that the plaintiff had assigned his 
term in the residue of ffie premises to 
A'., vvho assigned them to the defen- 
dant, who covenanted to pay in dis- 
charge of the plaintiff the whole rent 
reserved to the landlord paramount. 
Sturges V. Farrington. 4 Taunt. 614 

V. EVIDENCE. 

1 In covenant (which runs with the land), 

evidence that the defendant is in as 
heir will support a declaration charg- 
ing him as assignee. Derislej/ v Cai- 
tmice. 4 r. II. 73 

2 Evidence of the lessee’s having ac- 
counted with the lessor, and paid him 
a share of money produced by the sale 
of coal elsewhere, is not admissible to 
explain the intention of the parties. 
a if ton V. Walmesky. 3 T. U. 367 

3 If the breach of a covenant, being as- 
signed thus, *Miiaithe defendant had 


' not used a farm in a huabandltke umki* 

ner, but on the contcaiy bad cooi^ 
mitted waste it whs held that the 
plaintiff couM not give evidence of the 
defendant’s usi ng the farm in an unhus** 
bandlike manner; it not amounting to 
waste. Harris v. Mantle. 3 T. R. 307 

4 Plaintiff* covenanted to build two 
houses for 300/. by a certain day, 
and averred in an action of covenant 
for the money, that the houses were 
built in the time; evidence that the 
time had been enlarged by parol 
agreement, and the houses finished 
within the enlarged time, cannot be 
received. Ldttler \, Holland. 3T. R.590 
The same in case of a bond. ibid. 

5 Where a corporation declaring in co- 

venant by their modern name, stated 
that the citizens, &c. were from time 
immemorial incorporated by divers 
names of incorporation, and at the 
time of making the indenture A. B. 
declared on, were known by a certain 
other name, by which name A. B. 
granted to them a certain watercourse, 
and covenanted for quiet enjoyment : 
the Court held that the deed granting 
the watercourse to them by such name 
was evidence as against the defendants, 
who claimed under the grantor, that 
the corporation was known by that 
name at the time, upon an issue taken 
on that fact. Carlisle {Mayor, b(c.) v, 
Blamire. b E. R. 487 

6 If a lease describe the demised land 
as meadow land, no other evidence is 
necessary to prove that it was meadow 
land at the commencement of the 
term. Birch y. Stevenson. 3Taunt.4(jp 


COUNTY RATE. 


I Where before the etat, 12 G. 2. c. 29. 
the county rates had been assessed up- 
on the entire district or place of Har- 
tishend with Clifton; hut the two 
townships of //. and C. separately 
n^aintained their own poor, and were 
used to contribute towards the county 
rates in certain fixed proportions l3e- 
tween themselves ; yet, as that statute 
only establishes the accustomed pro- 
portion of contribution to the county 
rates as between the entire districts 
which were before assessed to such rates 
within the limits of the respective 
couuUes, &c. wd doe« not meddle with 


the proportions which had used to be 
observed as between the subdivisions of 
those districts; this case was by the 
Court held to fall within the 3a see* 
tion, which provides that where there 
is no poor’s rate in the parish, town-- 
ship or place assessed to the county 
rales, (by which must be understood 
no entire poor’s rate co-exteusive with 
the place pr district assessed to the 
county rates), the county rates shall 
be Tais^cd by the petty constables in 
such manner as by law the poor’s 
rate is to be assessed and levied: that 
hy an ctjual rate on aff the iwhabi- 
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tant9> &c. JRex v* The Justices of the 
West Riding of Yorkshire. 

12 E. R. 117 
jind see post. tit. division. 

2 A high constable may be appointed, 
and a county rate levied de novo, for 
a town erected into a county of itself 
by charter njany years before, al- 
though no such officer had been ap- 
pointed or such rate levied before; 
the corporation of the town having 
defrayed the expenses out of their own 
funds. James v. Green. 6 T. R. 228 
S And the like point was determined in 
the case of a town corporate having 
an exclusive commission of the peace, 
although not a county in itself. Wea- 
therhead v. Drewry. 11 E. R. 168 
And see tit. officer, post. 

4 A building given by a corjporation for 
the purpose of a house of correction 
about 70 years ago, and maintained 
by them to the present time, is not a 
bouse of correction within the excep- 


tion of Btat. 17 G. 2. c. 5. s. 31. liable 
to be maintained by the corporation ; 
but the public may be called upon to 
support it by a county rate. 

James v. Green. 6 T. R. 228 

5 If a fine be imposed on a county, 
which the justices at the sessions think 
illegal, they may order the treasurer 
to defray the expense of litigating the 
question out of the county stock. 
Rex v. The Inhabitants of Essex. 

4 T. R. 591 

6 So they may the expense of litigating 
any question respecting the repairs of 
the highways or county bridges, or 
the purchase of land adjoining to 
such bridges. 4 T. R. 594, 595, 596 

7 But they have no authority to order 
the costs of a prosecution for a mis- 
demeanor carried on under their di- 
rection, to be allowed out of the 
county rates. Rex v. The Inhabitants 
of the West Riding of Yorkshire. 

7 T. R. 377 


CUSTOMS. 


See COPYHOLD, ante page 195, and 
MANOR, post. 

1 A rectory in Kent formerly belonging 
to one 01 the dissolved monasteries 
having been granted by Henry VIII. 
to a layman to be holden in fee by 
knights service in capite : the Court of 
C. P. held that the lands were de- 
scendable according to the custom of 
gavel-kind, but the tithes according to 
the common law. Doe d. Lushington 
V. The Bishop ofLandaff. 2 N. R. 491 

2 A custom for poor and indigent house- 
holders living in A. to cut and carry 
away the rotten boughs and branches 
in a chase in A. cannot be supported; 
the description of the persons entitled 
being too vague. Selhy v. Robinson. 

2 T. R. 758 

8 And where the defendant justified, in 
trespass, under such a custom, which 
was found for him, the Court set aside 
the verdict on that issue, add entered 
a verdict for the plaintiff, with nomi- 
nal damages. ibid. 

4 Where beech admitted to be timber by 
the custom of the county of Bucks ; 
the general rule of law applicable to 
timber trees in general attaches upon 
it, so as to give it the properties and 
privileges of timber at 20 years* growth : 
and therefore upon an issue whether 


certain beech-trees in that county were 
or were not timber, according to the 
custom of the county, the inquiry is 
confined to the nature of the wood, 
and the period of its growth, whether 
of 20 years; and no evidence can be 
received to qualify its character of 
thnbcr, by shewing that it was not 
deemerl to be such in the county, un- 
less the tree contained ten feet of solid 
wood. Aubrey v. Fisher. 10 E. R. 446 

5 After two solemn arguments, it was 

held by the Court of C. P. that a right 
to glean in the harvest field cannot be 
claimed by any person at common 
law ; neither have the poor of a parish 
legally settled, such right within the 
parish. Steel v. Houghton Sf Ux. 

1 H. B. 51 : 

Worlledge v. Manning. 

1 H. B. 53, ». 

6 A custom that a tenant may leave 
his away-going crop in the barns of a 
farm after he has quitted the premises, 
is good. Bevan v. Delahoy. 1 H. B. 5 

7 A custom to take a profit in alieno solo, 

is bad; such a right can only be 
claimed by prescription. Grimstead 
v. Marlowe. 4 T. R. 717 

And Hardy v. Holliday. 4 T. R.7 1 S,nota. 

8 A custom that every pound of butter 

sold in a particular market-town shall 
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weiah 18 ounces, is bad. Noble v. 
BurrelL 3T. R. 271 

9 ^u(vre, Whether a custom that butter 
shall be sold in lumps of a certain 
weijrht, may tiot be supported ? ibid, 

10 A custom for all the inhabitants of a 
parish to play at all kinds of lawful 


games, sports, and pastimes in the 
close of A.t at all seasonable times of 
the year at; their free will and plea- 
sure,'' is good. But a similar cus- 
tom for all persons, for the time 
being, being in the said parish** is 
bad. Fitch v. Bawling. 2 H. B. 393 


I. BV WHOM MAINTAINABLE. 
II. PLEADINGS IN. 


I. BY WHOM MAINTAINABLE. 

1. A. covenants to build a house for B., 
and finish it on or before a certain 
day, in consideration of a sum of 
money, which B. covenants to pay A. 
by instalments, as the building shall 
proceed. The finishing the house is 
not a condition precedent to the pay- 
ment of the money, but the cove- 
nants are independent. A. therefore 
may maintain an action of debt 
against B. for the whole sum, though 
the building be not finished at the 
time appointed. Terry v. Dunize, 
(Bart,) 2 H. B. 389 

2 After a landlord has recovered in 
ejectment against his tenant, he may 
maintain debt upon the stat. 4 G. 2. 
c, 28. for double the yearly value of 
the premises, during the time the te- 
nant held over after the expiration of 
the landlord's notice to quit. SouUby 
V. Neving, 9 E. R. 310 

II. PLEADINGS IN. 

1 If a contract of freight and demur- 

rage be entered into by deed, the 
plaint ifl' cannot declare in debt gene- 
rally, and give the deed in evidence, 
but ought to declare upon the deed, 
Atty V. Parish. 1 N. R. 104 

2 In debt for goods sold and delivered, 
the plainlifF declared that the defend- 
ant at Westminster in the county of 
Middlesex was indebted to him in a 
certain sum for goods sold and deli- 
vered^ without alleging an express 
contract and place were such contract 
was made : upon special demurrer for 
these causes, the Court held the con- 
tract and venue well laid. Emery v. 

9 T. R. 28 

3 In debt, by bill, the declaration is 
good, though the sums demanded in 


DEBT. 

the several counts amount altogether 
to more than the sum at first demanded 
in the qneritur; for that is superfluous 
and may be rejected. Lord v. Houstoun. 

11 E. R. 62 

4 In debt for double the yearly value 
under 4 G. 2. c. 28. the plaintiff, after 
stating a demise to the defendant's 
wife, and her subsequent intermarriage 
with the defendant, alleged in the first 
count a notice to quit, and demand of 
possession delivered to tne defendant 
and his wife ; and in the second count 
alleged a notice to quit, and demand 
of possession delivered to the wife 
previous to her intermarriage with the 
defendant: Held, that to support the 
second count the husband need not be 
joined for conformity, and that to 
sustain the action it was not necessary 
to have given a notice to the hus- 
band subsequent to the intermarriage. 
Lake v. Smith, 1 N. R. 1 74 

5 A landlord declared in debt,, 1st, for 
the double value ; 2dly, for use and 
occupation. The tenant pleaded nil 
debet to the first, and a tender of the 
single rent before the action brought 
to the second count, and paid the mo- 
ney into Court; which the plaintiff . 
took out before trial, and still, pro- 
ceeded ; and the Court held that this 
was no cause of nonsuit, as upon the 
ground of such acceptance of the 
single rent being a waver of the plain- 
tiff's right to proceed for the double 
value ; but that the case ought to have 
gone to the jury : and that the plain- 
lift's going on with the action after 
taking the single rent out of Court, 
was evidence to shew that he did not 
mean to wave his claim for the double 
value, but to make it pro tanto. And 
it seems, that though the single rent 
were paid into Court on the second 
count, yet if the plaintiff had not ac- 
cepted it, but had recovered on the 
first count, the defendant would have 
been entitled to have the money so 
R2 
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paid in deducted out of the larger 
sum recovered, Ryal v. Rich. 

- lOE. R. 48 

6 Quare^ Whether not guilty may be 
pleaded to ah action of debt on a penal 
statute ? Coppin q. t. v. Carter. 

^ I T. R. 46^2 

And sec penal action. 

7 If both lessee and lessor sign a lease, 

the former is estopped to plead nil ha- 
butt in tenementis to an action of debt 
for rent by the lessor. Wilkins \. If in- 
gate. 6 T. R. 63 ; and see Parker v. 

Manning. 7 

S Where in articles of agreement under 
a penalty, there are mutual covenants 
between A. and B. to do certain acts, 
and also a covenant which goes to the 
whole consideration on each side ; to an 
action of debt for the penalty brought 
by A. against B. on account of the 
non-performance of his part, B. may 
plead in bar a breach by A. of the co- 
venant which goes to the whole consi- 
deration. The Duke of St. Alban\s v. 
Shore. IH. B.270 

9 Therefore where in articles of agree- 
ment for the sale of lands, it was 
agreed that A, the seller should take, 
in part of payment, a conveyance of 
other lands belonging to B. the buyer. 


and it was also agreed that tim^ 

' her trees, which were upon any of the 
estates, should be valued by appraisers, 
and paid for by the respective purcka^ 
sers at a given time;’' to an action of 
debt brought by A. against B. for the 
penalty, on his refusal to complete the 
purcliase, B. may plead that A.^ before 
the time, cut down a certain number 
of trees, and thcrel>y rendered himself 
unable to perform, and it was impos- 
sible for him to perform the agree- 
ment; for which reason B. declined, 
and refused to carry the agreement 
into execution on his part. 1 11. B. 270 

10 But where there are mutual covenanU 
which dp not go to the whole conside- 
ration, the breach of one cannot be 
pleaded in bar to an action for the 
breach of the other. Boone v, Eyre. 

I H. B. 276, 77. 

11 A plea f nul tiel record, pleaded to 
an action t'f debt on an Irish judg- 
ment recovered, must conclude to 
the country ; for though, since the 
Union, such judgment be a record, 
yet it is only proveablc by an exa- 
mined copy on oath, the veracity of 
which is only triable by a jury. Collins 
V. Lord Viscount Mathew. 5 E. R. 47.^ 


DEED. 


I. HOW EXECUTED. 

II, CONSTRUCTION AND OPERATION, 

III. FRAUDULENT OR VOID. 

I. HOW EXECUTED. 

See post. tit. evidence. 

1 If A. execute a deed for himself and 
his partner, by the authority of his 
partner and in bis presence, it is a good 
execution, though only sealed once. 
Ball v. Dunsterville. 4 T. R. 313 

2 One whp executes a deed for another 

under a power of attorney must exe- 
cute it in the name of hfs principal ; 
but if that be done, it matters not in 
whati form of words such execution 
is denoted by tbe signature of the 
iianies; as if opposite the seal be 
written for J. B.” (the principal) 
f' M. W.*^ (the attorney), (‘‘ L. S.'*) 
Wilks V. Back. 2 E. R. 142 

And see White v. Cnyler. 6 T. R, 176 : 

' Weeks v, Maillardet, next page. 


II. CONSTRUCTION AND OPERA flON. 

1 Ko precise technical words are re^ 
quired in a deed to make a slipulaiinn 
a condition precedent or subsequent i 
neither docs it de})end upon its being 
prior or posterior in the de ed. But it 
tnust depend on ihe nature of ihe 
contract, and the acts to be perlormed 
by the contracting parties. Ilothnm 
V. The East India Company. 

IT. R. 638 

2 If the defendants prevent the perform- 

ance of a condition precedent by 
their neglect and default, it is equal 
to perftrmance by the plaint ids. 
Per Cur. 1 T. R. 645 

3 The deed of a surety does not ex- 
tinguish the simple contract debt of 
the principal. White v. CuuUr. 

6 T. R. 176 

4 The cancelling of a deed, or Uie losa 
or destruction of it, will not diyt^st 
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i|>f6perty xvhich has orfce vested by 
IrjinsTnutalion of possession under llie 
Heed. Read v. Brotibndn> 3 T. R. 1 56 

5 There bein^ a pr()\ iso in a deed, that 
art annuity which was ^^ranted by 
another deed should cease if a lady 
should associate, continue to keep 
company with, or cohabit, or crimi- 
nally correspond with J. F. 7'he 
Court of C. P. held that all intercourse 
whatever, though the most innocent, 
was within the terms of the deed. 
Dormer (Ld.) v. Knight, 1 Taunt. 417 

6 A conveyance by lease and release, 
the release containing the words all 
lan«l, &c. belonging. Used, occupied, 
and enjoyed, or deemed, taken, or ac- 
cepted as part thereof, &c/' will pass 
leasehold lantls held for a long term of 
3 »cars, and occupied for many years as 
part of the estate, as well as freehold; 
especially against the releasor. Doe 
d. Davies v. Williams. 1 H. B. 95 

7 A lease for a year being made lietween 

A. and JJ., the release, staling ZJ. to be 

a trustee for G., granted the premises 
unto C. in liis possession being by 
virtue of an indenture of lease, bearing 
date the day before the release, and to 
his heirs, habendum to B. and his heirs, 
to such Uses as C. should a[)point: 
Held, the release sudicitnt to convey 
the premises to B., and the words in 
tlie granting part unto C.** Ikc. may 
be rejected as surplusage. Spgve v. 
Tophufii. 3 E. R. 1 15 

8 A. the mother of B. having entered 
into a bond on liis behalf for 1000/. 

B. executed an indemnity bond of the 
same date, viz. 96th April 1800, in 
the sum of 2000/. conditioned for the 
payment of 1000/. three nmnths after 
lier decease. After this A, made a co- 
dicil to her wdll, by which she relin- 
quished two debts due from B., and 
desired him to be punctual in indem- 
nifying her estate against the said 
lOOOZ. bond 5 three days after the ex- 
ecution of this codicil, A. executed a 
release to B. in which after mention- 
ing spiecifically three debts due to her 
from B. on certain securities, express- 
fed that she had agreed to release B. 
from those sums, “ and of illd from all 
or any other sum or sums of money, 
claims and demands, thereby secur^ 
or intended to be secured^ and all 
other sum or sutns of money, claims 
and demands whatsoever and re- 
leased him accordingly from thoseaums# 


Operation. . 945 

"and all claim on account of those 
sums, or for or on account of any 
otlier matt^, can>e, or thing whatso- 
ever Held, ist, that this release 
did not extend to the indemnity bond) 
and 2dly, that no extrinsic evidence 
could be admitted to explain the in- 
tentions of .dl. as to the release. Butcher 
V. Butcher, 1 N. R, 113 

And see tit, power, post, 

9 Where by articles under seal the de- 
fendant bound himself under a penalty 
to deliver to the plaintifl* by a certain 
day " the whole of his mechanical 
j)ieces as per schedule annexed the 
schedule forms part of the deed, which 
without it would be insensible : and 
therefore in covenant for the breach 
of the contract in not delivering the 
pieces; in which the plaintiff^ after 
setting out the articles executed by 
the defendant, averred that to the said 
articles there was then and there an^ 
nexed and subscribed a certaiq sche- 
dule of the said several pieces of me- 
chanism agreed to be delivered, &c, 
upon non est factum pleaded, it is com- 
petent to the defendant to shew in his 
defence, that at the time of the exe- 
cution of the articles, the schedule was 
not annexed ; but that in fact it w'as 
afterwards subscribed and annexed by 
the witness to the articles, who was 
the agent of both parties, immediately 
after the execution of the articles, and 
after one of the parties had left the 
room I though the pieces mentioned in 
the schedule so annexed were such as 
had been agreed upon by the parties 
before the . execuhon of the articles. 
Weei's V. Maillardet, 14 E. R. 568 

10 A lady having actually married with 
the consent of guardians named by her 
deceased supposed putative father, and 
confirmed by the Court of Chancery, 
she suffered a recovery ; and declared 
the u es to tiie joint appointment of 
herself and her husband, with remain- 
der in strict settlement. It being dis- 
covered that her supposed marriage 
was void, because at the time tliereof 
her legal father was alive, and did not 
consent to the marriage, the parties 
conceived that the settlement jand re- 
covery were void, and executed a deed 
of revocation, and suffered another re- 
covery, after which the lady made a 
new settlement ; Held, that the reco- 
very and first settlement were valid, 
although made under a mistake of tUo 
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situation in which the parties stood. 
'Boughtoh y. Sandilands. 3 Taunt. 342 
11 A deed which may 'take effect as a 
covenant to stand seised, is good, 
though the use is to arise after the de- 
cease of the covenantor, and though 
he does not affect thereby to dispose 
of the freehold in the mean time. Doe 
d. Dyke v. Whittingham. 4 Taunt. 20 
And although the use is to arise at a pe- 
riod which may not happen till long 
after the covenantor’s death, the use 
resulting in the mean time- ibid. 

III. FBAUDULENT OR VOID. 

1 A deed of trust conveyed the lease of 
a farm, and all the grantor’s effects 
and all debts due to him, to trustees in 
consideration of a certain sum to be 
paid to him by one of the trustees ; in 
trust, to dispose of all the property, 
and out of the produce to reimburse 
the trustee the sum advanced by him 
to the grantor, and all other the trus- 
tees’ demands upon him ; and then to 
pay all such debts as were justly due 
from the grantor, as the trustees in 
their discretion should think proper; 
the surplus to be holden for the bene- 
fit of the grantor’s wife, (whose pro- 
perty the bulk of it originally w'as) as 
a separate maintenance for her, in con- 
sequence of a separation between them 
on account of her husband’s ill usage : 
Held; that such deed was not fraudu- 
lent or void, as against creditors, it ap- 
pearing to have been made bond fide 
at the time, and that all the creditors 
of the grantor known at the time, had, 
upon application to the trustees, re- 
ceived payment of their debts : Held, 
aho that the wife was not liable, as ex- 
ecutrix de son tort, after the death of 
her husband intestate, on account of 
her possession of this property under 
the deed of trust. T^unn v. Wilsmore. 

8 T, R. 521 

2 If a person, having several creditors, 
convey by deed the legal interest in 
part of his real and personal property 
to a trustee, in trust (after deducting 
the expenses respecting the trust), out 
.5(Of the rents and profits, to pay half the 
surplus to the grantor for his own use, 
and the residue among certain credi- 
tors named in a schedule, without any 
intention of fraudulently delaying the 
creditors not named in the schedule in 
obtaining ib<*ir demands, the deed is 


good in law. Estwick v. Caillaud. 

5 T. R. 420 

(See Anst. SHI.) 

3 A voluntary settlement of lands made 
in consideration of natural love and af- 
fection, is void as against a subsequent 
purchaser for a valuable consideration, 
though with notice of the prior settle- 
ment before all the p\irchase-money 
was paid, or the deeds executed ; and 
though the settlor had other property 
at the time of such prior settlement, and 
did not appear to be then indebted, 
and there was no fraud in fact in the 
transaction : for the law, which is in 
all causes the judge of fraud and co- 
vin arising out of facts and intents, in- 
fers fraud in this case, upon the con- 
struction of the stat. 27 Eliz. c. 4. 
Doe d. Otley v. Manning, 9 E. R. 59 

4 There is no fraud in the assignee of 

a term assigning over his interest to 
whom he pleases, with a view to get 
rid of a lease, although such person 
neither takes actual posse.ssion nor re- 
ceives the lease. The replication per 
fraudem by the lessor, to a plea of as- 
signment in such a case, cannot be good 
where the party assigning receives no 
benefit from the premises. Taylor v, 
Shum. 1 B. P. 21 

5 The release of an adverse claim to a 
litigated estate, is a good and valuable 
consideration in a deed to avoid a for- 
mer voluntary grant by virtue of stat. 
27 Eliz. c. 4. although the releasee 
was not party to the original suit, hut 
came in by consent, and entered into 
an order of reference ; and although 
he could not have been hound by the 
judgment in the original suit. Hill 

{Clk!) v. Exeter [Bp.) 2 Taunt. 09 

6 A conveyance of chattels unaccom lea- 

rned with possession is void : although 
in the same instrument be contained 
a valid mortgage of leasehold build- 
ings, in which the chattels are situated. 
Reid V. Blades, 5 Taunt. 212 

7 One who had a life-interest in a settled 
estate of his wife (both of them being 
aged) of at least 3U00/. a year ; where- 
of the ultimate reversion on failure of 
issue itale (of which there was none) 
was in her, and having furniture and 
pictures, &c. in his mansion of not less 
than 8000/. value, being pressed by his 
creditors, conveys in pursuance of an 
agreement with his wife, all that his 
property to trustees, who had married 
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'his two dauf^hters, for the benefit p? 
his wife and daughters, and subject to 
his wife's future appointment; in 
consideration whereof the wife dis- 
charged him of above 3000/. before 
raised on the estate, principally for his 
use, and enabled the trustees to raise, 
out of her estate, 13,000/. more for the 
benefit of her husband's creditors, but 
subject to the appointment of him, his 
executors, Sfc. : and also covenanted to 
levy a fine, which was levied a year 
afterwards, and the husband covenant- 
ed to deliver an inventory of the goods 
to the trustees, within six months, which 
was not done ; and after the convey- 
ance the husband continued to use the 
furniture, &c. in the house, as before : 
and was soon afterwards sued by se- 
veral of the creditors, whose execu- 
tions against such goods were satisfied 
by him without setting up the trust 
deed, or resorting to the trust fund, 
but money was raised on it afterwards 
for other creditors; and above twO| 
years after the deed, the husband be- j 
ing sued by the plaintift' (a creditor 
before that time) the trust deed was 
set up in bar of the levy upon the 
goods in the house; and the sheriff 
returned nulla bona. And upon an ac- 
tion brought for a false return ; Held, 
that in consideration of the question. 


whether this were a bond fide transac- 
tion, or a contrivance to defeat the cre- 
ditors, and .therefore void at common 
law, or by the stat. 13th Eliz, c. 5. it 
is material to submit to the jury 'the 
relative value of the property with-^ 
drawn from the reach of the creditors, 
in proportion to the amount of their 
demands at the time, and the value 
and tangibility of that substituted 
in its place, in aid of the conclusion 
that the deed was covenous against 
them, and therefore a verdict for the 
plaintiff (founded principally on these 
concurrent circumstances, 1. The 
previous embarrassment of the hus- 
band ; 2, The want of notoriety of 
the conveyance at the time; 3. The 
want of an inventory ; 4. The continu- 
ance of the husband’s possession, 
though consistent with the deed, yet 
without notice of the change of pro- 
perty ; and 5. The appropriation of 
the husband of a part of the money 
raised by the trustees to his own use, 
without objection ;) was set aside, and 
a new trial granted to bring the ques- 
tion more fully before the Court and 
jury, as to the good faith of the trans- 
action, and the value of the consider- 
ation, and its availability to the credi- 
tors. Dewey v. Bayntun (Bart,) 

6 E. R. 257 


DEMURRAGE. 


1 A general ship took brandies on board, 
under bills of lading, which allowed 
20 lay days for delivery of the goods 
in London, and stipulated for 4/. per 
day demurrage. Afterwards, certain 
of the consignees chusing to have their 
goods bond^, the vessel could not 
make her delivery at the London 
docks until 46 days after the 20 days : 
some of the goods, which were under- 
most, could not, though demanded, 
be taken out till the upper tiers 
were cleared: Held, that each of 
these consignees was liable, on a ge- 
neral count for demurrage, to pay the 
4/. per day for the 46 d^ys. Leer v. j 
yutes, ^ 3 Taunt. 387 | 


2 The master of a ship cannot maintain 

assumpsit in his own name upon an 
implied promise to pay demurrage. 
Brouncker v, Scott* 4 Taunt. 1 

3 If a consignee accept goods under a 
bill of lading, at the bottom of which 
is a memorandum that the ship is to 
be cleared in 16 days, and 8/. per day 
demurrage to be paid after that time, 
the master upon delivery of the goods 
may recover demurrage against the 
consignee. Jesson v. Solly, 

4 Taunt. 52 

N. B. When demurrage is payable on a 
particular contract, see Harper V. 
M*Carty, 2 N. R. 258. ante^ agree- 
ment 16,p^e 36. 
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DEMURRER TO EVIDENCE. 


1 On a demurrer to circumstantial evi- 
dence, the party offering the evidence 
is not obliged to join in demurrer, un- 
less the party demurring will distinct- 
ly admit upon the record, every fact 


and every conclusion, which the evi- 
dence offered conduces to prove. Gib* 
son V. Hunter, {in Horn, Proc.) 

» H. B. 187 


DESCENT. 


1 One seised in fee of a copyhold of in- 
heritance by descent ex parte matemd, 
surrenderea the same to the use of 
himself for life, remainder to such 
persons and for such estates as he 
should by deed or will, attested by 
three witnesses, appoint, remainder in 
default of appointment to himself in 
fee; after wnich he made a mortgage, 
and surrendered to the use of the mort- 
gagee in fee, who, upon re-payment of 
the principal and interest, surrendered 
again to the mortgagor : Held, that 
the line of descent was thereby broken, 
and that the estate descended to the 
paternal heir. Doe d. Harman v. Mor- 
gan. 7 T. R. 103 

3 A feoffment and refeoffment break the 
line of descent. 7 T. R. 105 

3 The rule of possessio fratris does not 
apply to estates-tail ; nor even to in- 
heritances in fee-simple, w'ithout an 
actual possession of the brother of the 
whole blood. Doed. Gregorys. Wichelo, 

8T.R.311 

4 J. A. devised all his lands to 5. A- (his 
son by the first venter) when he 
should come to the age of 21 years, 
but if he should die l^fore 21 years. 


and D. A. (the teslator^s daughter by 
the second venter) should be then 
living, he gave the same to her when 
she should attain 21 years. Testator 
died, and then S. A. died under age 
and without issue : Held, that on the 
death of S. A. the inheritance vested 
in D. A. his sister of (he half blood, in 
preference to his uncle of the whole 
blood. Doe d. Andrew v. Hutton, 

3 B. & P. 643 

And see Doe d. Barnett v. Keen, 

7 T. R. 38G 

5 Devise of all the testator's real and 
personal estate and effecLs to B, V, liis 
W'ife, in trust for the education of his 
daughter M. V, till 21, and in case of 
the death of his daughter before 21, 
the whole of his said estate and effects 
to his wife ; Testator died leaving B. V, 
his wife and M, V, Iiis only child, 
B. V. died, leaving M, V. also her only 
child, and then M. V, died under age, 
and without issue ; the Court of C. P. 
held that the heir of M. V. ex parte 
maternd was entitled to succeed. Good- 
title d, Castle v. White. 2 N. R. 383 

And see Goodtitle d. Vincent v. Whiie. 
15 E. R. 174, post, page 354. 


DETINUE. 


1 In detimie, when the goods are alleged 
to have come to defendant, by finding, 
it is 'sufficient for the plaintiff* to prove 
that the goods came to the defendant 


by wrong : At least unless ihp finding 
be traversed. Mills v. Graham. 

I N. R. 140 
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DEVISE. 


1. WHAT MAY OR MAY NOT BE DEVISED. 

II. WHO ARE CAPABLE TO TAKE AS DE- 
VISEES, AND WHAT ESTATE OR ! 
INTEREST VESTS IN THEM. AND 
HEREIN OF DEVISEES IN TRUST, j 

III. WHAT WORDS DESCRIBE THE DEVI- 1 

SEES AND THINGS DEVISED, AND 
WHAT ESTATES PASS, EITHER BY 
RULES OF LAW OR APPARENT IN- 
TENT OF DEVISOR. 

IV. OF VOID OR LAPSED DEVISES. 

V. WHAT WORDS PASS AN ESTATE IN 
FEE. 

. VI. ESTATE TAIL. 

VII. — ESTATE FOR LIFE. 

VIII. WHAT WORDS CREATE A JOINT-TE- 
NANCY, OR TENANCY IN COMMON. 

IX. OF DEVISES BY IMPLICATION. 

X. CONDITIONAL OR CONTINGENT, WITH 
REMAINDERS OVER, AND HEREIN 
OF VESTED remainders. 

XI. CROSS REMAINDERS. 

XII. REVERSION — HOW IT WILL PASS. 

XIII. LIMITATION OVER HOW CONSTRU- 

ED, 

XIV. EXECUTORY DEVISE. 

I. WHAT MAY BE DEVISED. 

1 An executory devise is transmissible, 
assif^nable, descendible, and devisable, 
Jones V. Roe d. Perry, (in error). 

3 T.R. 88.94,95 

2 A possibility coupled with an interest, 
e,g. the interest which a person takes 
by virtue of an executory devise is de- 
visable. Roe d. Perry v. Jones. 

1 H. B. 30 

[Airipmed in K. B. 3 T. R. 88.] 

S A mere right of entry, (the estate of 
the remainder-man having been di- 
vested by the fine of tenant for life) 
is not devisable* Goodright d. Forulei' 
V. Forrester. 8 E. R, 552 


II. WHO ARE CAPABLE TO TAKE AS DE- 
VISEES, AND WHAT ESTATE OR INTEREST 
VESTS IN THEM, 

1 I.aiids, &c. are devised to B. for life, 
ail' I after his decease to all and every 
such child and children qf B. as shall 
he living at the time of his decease. A 
posthumous child of B. shall share 
equally with those who were born in 
his lifetime. Doe d. Clarke v. Clarke. 

2 H. B. 399 

2 An infant in ventre sa mere, is consi- 

dered as horn, for all purposes which 
are for his benefit. ibid. 

3 Where the person to whose right heirs 

^ an estate is limited, lakes no estate 

himself, there his right heirs shall take 
us purchasers. 1 T. R. 634 

4 A devise to the right heirs of husband 

and wife is a devise to such person as 
answers the description of heir to both, 
namely, a child of both ; and if no 
preceding estate be given to the father 
and mother, such child shall take as 
a purchaser. Roe d. Nightingale w 
^Hartley. 1 T. K. 630 

5 A. having three daughters, B., C., and 
D., by will gave a small legacy to B. 
and C., ami then gave a leasehold es- 
tate to D. } ** but if she died without 
having ch\\i\ or children,^' then ‘^toi?., 
and alien her, to her child or children 
D. had a cliild who died in her life- 

I time : Held, Uiat D. took the absolute 
interest in the term, and consequently 
that she might dispose of it by will. 
Weakly d. Knight v, Rugg. 

7 T. R. 322 

6 Under a devise of freehold property 
to the relations on my side, all those 

j shall take who would be entitled to 

I personal estate under the statute of dis* 

I tributions : as w'ell in the maternal, as 
in the paternal line : and the devise 
speaks at the time of the testator's 
death, not at the time of framing the 
devise. Therefore one who .was re- 
lated in equal degree at the time of 
making the will, having died before 
the testator, leaving a son: the son 
was held not entitled to a share, as a 
relation. Doe d. Thwaites v. Over. 

I Taunt. 263 
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7 One devises to his natural son^ and in 
case of his marriage with certain per- 
sons^ or his dying without issue, then 
to his nephew for life, and after his de- 
cease, then for and amongst such person 
and persons, his and their heii*s, &:c. as 
shall appear and can be proved to be his 
next of kin, in such proportions as they 
would, by virtue of the statute qf distri- 
butions, have been entitled to his per- 
sonal estate if he had died intestate : 
Held, that the distribution was to be 
made amongst those who were the testa- 
tor^s next oi kin at the time of his death, 
though the nephew, to whom a prior 
life-estate was given, were one of them. 
Doe d. Gamer v. Lawson. 3 E. R. 278 

8 A, devised a reversionary estate to S. 

T. and A. L. as tenants in common 
in fee ; and in case both or either of 
them should happen to die in the life- 
time of T. H. fwho had an estate for 
life), then the shares of the party so 
dying to go "unto all and every such 
child and children, grandchild and 
grandchildren, of the said S. T. and 
A. L, respectively, as should be living 
at the time of her or their decease, and 
to the issue of such of them as should 
be then dead, and have left issue, and 
to his, her, and their respective heirs, 
as tenants in common : yet, neverthe- 
less, so as all the descendants of the 
said S, T. should together be entitled 
only to one moiety of the said pre- 
mises, and all the descendants of the 
said A. L. should together be entitled 
to no more than the other moiety 
thereof; and that none of such de- 
scendants, either of S. T. or A. L. 
should be entitled to any greater or 
other share of the said respective moie- 
ties of the said respective premises, 
than his, her, or their father or mo- 
ther would have been entitled to, if 
living under this devise the grand- 
children of S. T. and A. L., though in 
esse at the date of the will, can only 
take per stirpes, and not per capita, in 
substitution of such of their parents 
respectively as were dead at the deter- 
mination of T. H.*s life estate. Le- 
gard V. Haworth, 1 E. R. 120 

9 Tho devisor, after these introductory 
words, "as touching such worldly and 
personal estate wherewith it has 
pleased God to bless me,^’ gave an es- 
tate for life to his wife in his estates 
in A. and B,, and then devised to J. W. 
"dll his lands, freehold, copyhold, and 


leasehold, in AJ^ — Also he devised to 
J. W. all his estate freehold and copy- 
hold in B. : Held, that J. W. only took 
an estate for life in remainder in the 
estate in A, Doe d. Child 6^ Ux. v. 
Wright. 8 T. R. 64 

Doe V. Child. 1 N. R. 335 

10 Where a mortgagee of a copyhold 
estate in possession under a forfeited 
mortgage, and considered as irre- 
deemable, devised it as land as hus- 
band and wife in fee, it was held the 
conveyance of the husband alone, 
without the concurrence of his wife, 
passed no interest against the wife sur- 
viving. Doe d. Freestone v. Parratt. 

5 T. R. 652 

1 1 An estate was devised to trustees and 
their heirs till A., a female infant, 
should attain 21 or marry ; and upon 
her attaining 21 or marrying, to A. 
and her heirs ; and in case she should 
die under 21, without leaving issue, 
remainder over. A. married and had 
a child, which child died, and then A. 
died under 21 : Held, that her hus- 
band was entitled to be tenant by the 
curtesy. Buckworth v. Thirkell. 

S B. & P. 652, n. 

12 J. P. devised real and personal es- 
tate to trustees, to pay thereout an 
annuity to his wife for life, and out of 
the residue to pay sufficient for the 
maintenance, education, and support 
of his only daughter, until she should 
attain the age (f 2\ years, or marry ; 
and when she should attain 21, or 
marry, then to her in fee : but in case 
his daughter should die under age and 
unmarried, then the estates to go to 
his wife for life ; and, after her de- 
cease, to the two children of his nephew, 
as tenants in common in fee : with a 
proviso, that if either his wife or 
daughter should marry a Scotchman, 
then his wife or daughter so marrying 

forfeit all benefit under his will, 
and the estates given to such his wife 
or daughter as should so marry should 
descend to such person or persons as 
would be entitled under his will, in the 
same manner as if his wife or daughter 
were dead : Held, that such partial re- 
straint of marriage was legal ; and that 
the daughter having while under age 
married a Scotchman and died, leaving 
a son, such son could not inherit, nor 
her husband be tenant by the curtesy; 
but that the limitation over (the tes- 
tator's wife being also dead) to the 
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two children of the testator^s nephew 
(which nephew was still Jiving), took 
effect immediately on such marriage ; 
they being the persons designated by 
the will to take in the event which had 
happened ; the testator having consi- 
dered such prohibited marriage the 
same as the death of the daughter un- 
der age, unmarried. Penyn v. Lyon, 
and Lyon v. Geddes. 9 E. R. 170 
13 Devise to Margaret (an only child) 
for life, remainder to the first son of 
her body, '' if living at the time of 
her death,” and the heirs male of such 
son, and for default of such issue to 
the second son of her body, ‘‘ if living 
at the time of her death,” and the 
heirs male of such second son, &c. and 
for default of such issue male, remain- 
der to A, : Margaret had one son, who 
died in her life-time, leaving a son : 
Held, that Margaret took only an es- 
tate for life, and that neither her son 
nor grandson look any estate. Doe d. 
Radclyffe v. Bagshaw. 6 T. R. 512 
14: A. having no issue, and being tenant 
in tail under the will of Df. with 
remainder to B. and C. foii life, re- 
mainder to the heirs of their bodies, 
for such estates and in such propor- 
tions as they or the survivor should ap- 
point, and in default of such appoint- 
ment, remainder to the heirs of the 
body of ZJ., with remainders over; 
made his will, whereby, after devising 
certain estates to trustees to sell and 
apply the purchase-money amongst 
different relations, and directing them 
to sell all other his real estates, and ap- 
ply the money to some of those rela- 
tions; he gave 51, a-piece to C. (who 
survived B.) and to D. the only child 
of B. and C., " in consideration of the 
ample provision made for them after 
my decease by Dr. G., who has by his 
will devised to them certain estates in* 
R,, now in my possession, which, 
though I could now legally dispose of, 

I mean fully to confirm to them : ac- 
cording to the intent of the said will.” 
After this A, suffered a recovery, and 
declared the uses to himself for life, 
remainder to such persons and for 
auch uses as he, by deed, will, or codi- j 
cii to be properly attested, should ap- | 
point ; and for default of such appoint- 
ment to C. for life, remainder to D, for 
life, with remainder over in fee. After 
this he made a codicil, duly executed, j 
trhereby he confirmed his said will in I 


all respects not thereby altered ; and 
after making some alterations in re- 
spect of pther property, he declare4 
such codicil to be part of his said will : 
Held, that C. and D. took nothing 
under the will and codicil of A. in the 
property which had belonged to Dr. 
G. ; for it did not appear that A. in- 
tended by his will to devise the pro- 
perty in question, but rather to let it 
pass as it was devised by the will of 
Dr. G. : and his confirmation of his 
will by his codicil could not carry it 
further. Lane v. Wilkins. 

10 E. R. 241 

15 But even if he had intended to exer- 

cise a devising power by the will, ac- 
cording to the estates carved out by 
Dr. G.^s will for C. and D, yet he after- 
wards altered that intent, and took 
a new estate in the premises, by suffer- 
ing a recovery, the uses of which were 
different from tliose of Dr. G.^s will, 
reserving to himself a power of ap- 
pointment by deed, will, or codicil : 
and when he executed a codicil after- 
wards, confirming his will in all re- 
spects, except where altered or ienvoked 
by his codicil, and then made specific 
alterations as to other parts of his pro- 
perty, without reference to his power, 
or to the property in question (though 
such reference be not essentially ne- 
cessary to the execution of a power, if 
it plainly appear that the party means 
to execute it) nothing appeared to 
shew that he meant to execute the 
power by his codicil confirming his 
will generally, supposing it could take 
effect through the medium of such 
a will. ibid. 

16 Devise to A. for life, remainder to 

testator's children as B. shallmppoint. 
The fee-simple becomes vested on the 
testator’s death in all his children then 
living, subject to be devested by the 
appointment. Morgan d. Surman v. * 
Surman. 1 Taunt. 289 

17 Testator devised ** all his freehold, 
leasehold, &c. estates” to A. in fee ; 
provided that if B. should have any 
son or sons,” then to such male is- 
sue as B. shall have when A. attains 
21,” but A, to have the rents and pro- 
fits of the estates till he attains 21 ; by 
a subsequent clause he gave all the 
residue of his real and personal estates 
whatsoever, not before disposed of, to 
A, his heirs, &c. for ever ;” B. had one 
son, who died before A, attained 21 
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filtid second wus born three 

w^kSafti^rthat period : Ilelfi, that the 
first sop took nothing, b«t that tlie se- 
cond took an estate in tail male. 
Whitelbck v. Heddon. 1 B. & P. 243 

IS Under a devise, to the son of the tea- 
t^toT, of the ^e^ldue of the testator’s 
estates, &C. ; but in Case he should die 
'tinder 21, or (which is to be read and) 
ihdnld leave no issue male or female, 
then to the testator's daughter surviv- 
ing, and her heirs male or female; 
bui in case his son and daughter shouhl 
both die, leaving no issue, then to his 
cousin and his heirs ; the son takes a 
fee 'with at! executory devise to the 
daughter, ii pon the event of liis dying 
imdct 21, and without leaving issue; 
with another executory devise over. 
Rit^ht d. Day v. Day. Id E. R. G7 

19 Devise of a tenement, of which tes- 
tator was possessefl for the remainder 
of a term cd* years, to his daughter 
S. K/& children, to be equally divided 
between them, share and share alike, 
iind to the survivor of them an,d their 
children: Held, that the children of 
SMC. took an absolute interest in the 
premises, share and share alike, sub- 
ject to a survivorship between them 
lor life. Doe d. Gigs v. Bradley. 

IG E. R. 399 

to One, having entered into articles of 
agreement for the purchase of certain 
pfemises, devised the same to a trus- 
tee to |)«y the rents and profit to her 
three daughters (one of them being 
covert) and the survivor of them, for 
their lives, share and share alike ; and, 
after their decease, in trust fur all and 
^very the child and chiidren ot her 
three daughters wlio should be living 
at the death of the survivor of them, as 
tenants in common : but if all her 
daughters should die without leaving 
any issue, then, after the decease of the 
survivor, in trust for her grandson, in 
fee, who was her heir at law : the re- 
sidue of her real and personal estate to 
her three daughters. Upon a bill filed 
by the grandson, in the life-time of the 
surviving daughter, to restrain the te- 
nant from cutting timber, &c. ; and 
after a conveyance of the premises to 
the u^s of the will : the Court held, 
that under the WiH and deeds of lease 
and release the three daughters look 
no legal estates, but that the releasee 
took an estate for the lives of the 
dnufhters; wnd that such of theii* 
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children as should be living at the 
death of. the survivor of the daughti rs 
would take estates in fee, as tenants in 
common, Robinson \. Grey. 9 E. R. 1 

21 Under a devise lo E. F. of “ all my 

estate ami effects whatsoever and where- 
soever,” in trust, to pay fiifierai ex- 
penses and debts ; and then subject- 
ing my said effects bequeathed to E. F. 
to the following legacies^* enumerating 
amongst these a gift to W. S. of " Ihe 
house his father now dwells in, at the 
decease of his said father and giving 

to the father an annuity, and to the sou 
a sum of money, and giving otliL'r pe- 
euniary legacies ; and then, after de- 
siring ail the above legacies to b(‘ 
“ paid out of my effects by the said 
E. F.,** giving all the rest and re- 
niainder of my said effects to the said 
K. F.. her heirs and assigns for ever 
Held, that E. F. took the remainder in 
fee in the house (which was the only 
real property possessed by the testa- 
trix) after an estate for life by impli- 
cation in the father, and a romaindcT 
for life only to the son ; though the 
perscmal estate was sufficient to ]):iy 
all tlie personal charges. Doe v. Trouf. 

15 E. R. 394 

22 Devise to the use of//, only surviving 
son of J. S., for life, and to his first 
and other sons, &:c., and for d(;faiilt 
of such issue lo the use of the fir^l, 
second, and of all and every other son 
and sons of J. S. lawfully to be begot- 
ten, and the heirs male of the body of 
such first and other sous, with proviso 
that the said A. and his first and 
other sons, and also the first aiul 
other sons hereafter to be born of 
the said J. S. should reside at the 
family house, &c. : Held, that the se- 
cond son of J. S. bom before the dale 
of the will, should take upon tlie dcatii 
of A. w ithout issue. Doe James,. other- 
wise Morgan v. Hallett. 1 M. & S. 124 

23 A. devised lands in trust to pay the 
rents and profits to his daughter, 
(whose husband was then living) for 
her life, notwithstanding her cover- 
ture, and not to be subject to any con- 
trol, fyc. of her husband, nor liable to 
any debts which he had or should 
contract; afterwards the devisor made 
a codicil, /Ojtmg notice cf the death of 
his daughters husband, wherein he ra- 
tified and confirmed his said will : tlie 
daughter is entitled under this devise 
to the rente and profits, kc. free from 
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the control of future husband, to my real estates^ to 

Bealfle v. Bo4d, 1 T. R. 193 and such charges as I may make^ J 

24 xif bequeathed money to trustees in give and devise the same to R. K for 

trust for L'. till she should attain 21, life: Held, that under this devise the 

arwl then to pay the same to her, and. legal estate in the reality vested in /J. 

if jb. should die under 21, leaving a P. for his life, and/. M. and 0. Ifl 

child or cliiMren, then in trust for took no estate therein. Kervrick v. 

such child or children ; hut if B. should Lord W. Beauclerk. 3 B. & P. 175 
die under 21, without leaving any child 31 Devise to a trustee to receive and pay 
or children, then in trust for C?s three the rents and profits for the mainte* 

nieces ; B. attained 21, married, had nance of S. a feme covers, and the 

two cldldrtn, and died in the life-time issue of her body, during her life, and 

of the testatrix ; B/s children took no- after her decease, upon trust for the 

thing by the will. Doo v. BmJnint, use of the heirs of the body of S., their 

4 /r. R. 706 lu irs and assigns for ever, mthout re^ 

25 A devise to trustees till A. shall at- gard to seniority of age or priority of 

tain the age of 24, and ivhen lie shall birth : and in default of such issue, to 

attain that age to him in fee, gives the use of the right heirs of the tet^ta- 

him a vested interest, w Viich will de- trix: Held, that S. took only an estate 
sctiid to his heirs though he die he- for life, and that the heirs of her body 

fore 24. Doe v. Lea. 3 R. 41 took as purchasers and as joint te- 

26 Where an estate in fee is devised to nants ; and therefore that the eldest 

trustees in trust for //. B. without any son of S. dying in her life-time, his 

limitation of the estate to the eldest son could not take either the 

trust, the latter takes the beneficial in- whole as heir of the body of S. : or a 

tercst in fee. Challenger v. Shephard. part as heir to his father. Doe d. 

8 T. R. 597 Hallcn v. Ironmonger, 3 E. R. 533 

27 A devise in trust to pay unto gives 32 One devised a rent-charge to his wife 

tlie Ic:”‘d estate to the trustee. Doe for life, together with the interest of 

d. Leicester v. Briggs, 2 'I'aunt. 109 1200/. and after her decease devised 

28 A devise to trustees in trust to receive the rent-charge to trustees and their 

rents and promts during the life of /L heirs, to sell and dispose of the same 

and that such rciit> aiid profits shall and distribute the purchase- money 

be applied for the subsistence and amongst certain persons: and after 

maintenance of (lie said A. <luring bis giving a few small legacies, he directed 

life, is not an use executed in A. and his household goods, &c. to be 5old ; 

cannot unite w'itb a .sul)scqur,iit legal and the money arising from the sale of 

liinitalion to the heirs of the body of the rent-charge, and from his house- 

/i. Silvester v. IVilson. 2 T. R. 444 hold goods, &c. and from all other his 

29 A devise of lands to trustees and estate and effects of whai nature or 

their heirs upon trust to permit zfeme kind soever and leheresqever, he directed 

cortrno receive and take the rents i^nd should be first liable to the payment 

profits during her lil’e, for her .<ole and of legacies, and the residue to he 

separate use, and after lier dccea.se to divided into certain parts, which he 

the use of the first and other .sons of Ix'qupalhed to certain jiersong; with 

her body, then to the daughters as tc- • a proviso that the receipt of the trus- 
nants in common, with other like li- tees to a purchaser of the rei\t-cliarge 

nutations to other /ewer.? corem, vests should be scfticient. without seeing to 

the legal estate in the trustees. liar- the apiihcation of the purcha.se-mo- 

t on V. Hart 071, 7 T. R. 652 ney ; and then be appointed tlie said 

i>0 A. devised thus : '' As to my real and trustees and his wife bis e:^ecutors ; 

personal estate, subject to my debts Held, that the trqstcps did npt take 

and funeral expenses, I give aqd devise the legal estate in the real property 

as follows, viz. my real estate and all of the devi$or. Hilton v. Kmmorihy, 

personal estate unto /. M, and 0. 3 E. IJ. 553 

/i; 5 - apd .their heirs on the following 33 Under a, devise «f t^reavs of 

trusts, to the intent that they dis- rent, and a bond ond judg^HetU, to 

pose of my personal estate in discharge trustees and the . sursiivor^ and the:. 

pt my debts, funeral expenses, and ecators.-li-e.. of budi «urviiW)E, iw. trust, 

luen legacies as J may direct; and as mt qf the r«ift and said 
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estates and arrears, &c. to pay certain 
annuities for lives, and a sum in gross ; 
and. from and after payment of the 
said annuities and money, the testator 
devised successive estates for lives, re- 
mainder to C. fV, in tail, remainder to 
his own right heirs ; and he also gave 
a general power of leasing to the trus- 
tees for the best rent, with an allow- 
ance of 10/. a year to each for their 
trouble: HM, iYisX the purposes qf the 
trust being all answered by the death 
of the annuitants, and the raising of 
the money for leijacies, the remainder- 
man in tail (the life estate being spent), 
took the legal estate in the premises. 
Doe d. White v. Simpson, 5 E. R. 162 

84 A, by will gave to his wife an an- 
• nuily of 200/. for her life, in addi- 
tion to her jointure (which was se- 
cured upon an estate in the West In- 
dies), and 6,000/. to his two younger 
children, to be paid at 21, and ap- 
pointed JB. C. and D, as trustees of in- 
heritance for the execution thereof: 
Held, that no interest passed to B. C. 
and D. in the testator's real estates. 
Trent v. Hanning. 1 N. R. 116 

35 Upon a devise to the testator's wife 
B. of all his real and personal estate, 
&c. in trust for the education and 
maintenance of his only daughter M. 
till she arrives at the age of 21 ; and 
in case of il/.'s death before she ar- 
rives at 21, then a devise of the whole 
of his said estates and eflects to B. his 
wife. Held, that M. the daughter took 
a present limited fee, either by de- 
scent or by implication under the will, 
upon the contingency of her dying 
under 21 ; and that B. the mother 
took an executory devise in fee, 
which, upon her death before the 
daughter attained 21, descended to 
the daughter; and that the daughter 
afterwards dying before she attained 
21, such executory interest, which 
did not unite with nor was merged or 
extinguished in the fee which she had 
ex parte paternd during her life, de- 
scended to her heirs ex parte maternd. 
Goodtitle d. Vincent v. White, 

15 E. R. 174 

And see tit, descent, ante, page 248. 

36 Devise in trust to pay unto> or else 
to permit and suRer the testator's 
niece, a feme covert, to receive the 
rents : the Court of C. P. held that 
the legal estate was executed in the 
niece, because the words ** to permit" 
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came last ; and in a deed the first, m 
a will the last, words prevail. Doe 
d. Leicester v. Biggs, 2 Taunt. 109 

37 Devise to A, in trust to permit and 

suffer the testator's widow to enjoy, 
hold, use, occupy, posses?, and have 
the f^ull, free, and uninterrupted pos- 
session, and use of all interests of mo- 
nies in the funds, and rents and pro- 
fits arising from the testator's houses, 
for her natural life, if she should re- 
main unmarried; and that her re- 
ceipts for all rents, &c., with the ap- 
probation of any one of his trustees, 
should be good and valid, she provid- 
ing for and educating properly the 
testator's children, and also paying 
two annuities thereby bequeathed to 
M. D. and M. 1 of 20/. for their 
lives, besides board and lodging to 
M. and that his children should be 
solely under their mother's direction 
until marriage, or properly provided 
for : Held, that the use was executed 
in the devisees in trust. Gregory v. 
Henderson. 4 Taunt. 772 

38 Devise of a copyhold to two and 

their heirs, in trust to permit M, A. 
to enjoy the same, or to pay to, or 
permit and siifiiT her to receive the 
rents, during her life, for her separate 
use; and, subject to such estate of 
M. A, S., to such persons, &c. as M, 
A. S. should by her will appoint, and 
in default of appointment, to the right 
heirs of M. A. S , : the appointee by 
will of M, A. S., takes a legal estate, 
although the trustees had never sur- 
rendered to the use of the vviU of 
M. A. S., nor had M. A. S. been ad- 
mitted tenant. Doe d. Woodcock v. 
Barthrop, 5 Taunt. S82 

S. a 1 Marsh. 90. 

HI. WHAT WORDS DESCRIBR THE DEVI- 
SEES AND THINGS DEVISED, AND WgAT 
ESTATES PASS, EITHER BV RULES OF 
LAW, OR APPARENT INTENT OF DE- 
VISOR. 

N. B. When parol evidence is admissible to 
explain a devise, see post. tit. evidence. 

1 Under a devise to A, for life, remain- 
der to B, and her heirs, but if B, 
died before A, or if she died without 
heirs of her body, then to C, and his 
heirs, &c. The Court held that the 
devise over to C. after B. could only 
take eiiect if B, died before A, and 
without issue, for that unless, or was 
read as and, the devisee over would 
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take if B. died before A, althou gh B. 
left issue; which would clearly be 
against the apparent intent of tiie de- 
visor, which was to prefer the issue of 
jB. to C. Denn d. Wilkins v. Kemeys. 

9 E. R. 366 

[&e the next two coses.] 

2 Under a devise to A, ^ natural son 

then under age, and the heirs of his 
body, and if be die before 21 , and 
without issue, then over to other re- 
lations and ultimately to the testator’s 
right heirs, the Court held that A. 
having attained 21 , the limitations 
over did not take effect as by the na- 
tural sense of the word ' and, ’ they 
were made to depend on the happen- 
ing of both events, and this construc- 
tion was not varied by a codicil made 
after the son attained 21 , confirming 
every part of the will so far as the tes- 
tator's affairs were consistent. Doe d. 
Usher v. Jessep, 12 E. R. 288 

3 A. being seised of lands, holden upon 
leases for lives, devised to B., his 
brother, all his real and freehold es- 
tates, subject to an annuity to his 
mother for her life, ** but in case B. 
should die before he attained the age 
of 21 years, or without issue living at 
his death,” to his mother for ever. A, 
died; B. attained the age of 21 years, 
and then died without issue. The 
Court of C. P. held that the word 

or" in the devise over must be con- 
strued as ** and;" and that the mother 
took nothing upon the death of B, 
Fairfield d. Hawkesworth v. Morgan, 
Do^ Proc, in error, 2 N. R. 38 
And see Eastman v. Baker, 1 Taunt. 

4 The words heirs male of the body may 
be construed to be words of purchase, 
if they are clearly so intended to be. 
Goodtitle v. Herring, 1 E. R. 264 

5 Issue is either a word of purchase or 
limitation, as will best effectuate the 
devisor’s intention. Doe v. Collis. 

4 T, R. 294 

6 The words ** first and every other son" 

may be taken as words of limitation, 
where it manifestly appears that the 
devisor intended to use them in that 
sense ; but, generally speaking, they 
are words of purchase. Doe v. Lord 
Mulgtave, 5 T. R. 320 

7 There seems no difference in the con- 
struction of the words ** dying with- 
out issuc/^ or words to that effect, 


when applied to real or personal 
perty. Porter v. Bradley, 3 T. R. 146 

8 Words may, be supplied in a Will to 
render a sentence complete and intef- 
ligible, in aid of the apparent intent 
to be collected from the whole con- 
text: As where a testator having two 
sisters, H. and J., and also two infaht 
cousins, T, and G., the maintenance 
and education of which latter he re- 
commended to his executrix and res^i- 
duary legatee, devised his estate at A, 
to his sister.^, for lifef remainder to 
his sister J. for life, remainder to T. 
in tail, remainder to G, in tail, Ifc, 
remainder to his own right heirs. And 
then devised another estate at B. to 
his sister J, for life, or if she should 
survive his sister H,, so that she should 
come into possession of the estate at 
A, ** then to L, J, (whom he made 
executrix and residuary legatee) for 
life, towards the support, of his 
cousins T. and G, remainder to the 
said G. in fee: Held, that as the word 
" or" so placed was unintelligible, 
being referable to no other alternative 
to give it effect, and it was apparent 
from the whole context that the tes- 
tator had in contemplation another al- 
ternative, namely the death of his sister 
J,, and meant to make a provision 
after the death of his sisters for his 

! cousin G. as well as his cousin T , the 
will should be read as if he had 
devised bis estate at B, to ^'’his sister 
J, for life, and after her death, or 
she should survive his sister H, so that, 
&c. then, &c. and consequently G, 
took a vested remainder in the estate 
at B,, to which he became entitled in 
possession after the death of the testa- 
tor's sister’s sisters, and L. J, hi's ex- 
ecutrix although his sister J. did not 
survive his sister H. Doe d. Leach v. 
’ Mackeen, 6 E. R. 486 

9 A devise to one by the name of Mary, 
whose Christian name was Elizabeth, 
is good, if the jury find from the cir- 
cumstances that she was the person 

j meant to he designated. Doe d. Cook 
v. Danvers, 7 £. R. ^^99 

10 Under a devise of the residue of real 
and personal estate (vsubject to ihe 
payment of debts and legacies) to 
the testator’s son and daughter, their 
heirs and assigns for ever, as tenants 
in cofnmon, and not as joint tenants; 
but in case of the death of either. 
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leaving child or children, the share 
of him or her so dying to go to 
bis or her child or children ; or if all 
^nld die before 21, such share to go 
to the survivor of the son or daughter 
for ever: but in case his son and 
daughter should be both dead at (he 
time of the testator* s death, without 
ichild or children ; or leaving child or 
children, all of them should die under 
21 and unmarried, and without child 
or children ; then he gave the whole 
of his real gnd personal estate to his 
executors, upon certain trusts for other 
branches of his family ; and then the 
will proceeded, as to the rest and resi- 
due of his estate and eflects, in case of 
the death of his son and daughter at 
the time before-mentioned, and without 
child or children, and oilier the events 
aforesaid, he gave the same to his 
brother in fee : the Court held that 
the limitation to the children of the ] 
deceased son or daughter, or to the 
survivor of the two, was only a sub- 
stitution in case of a lapse by the 
death of the testatoi ^s son or daughter 
in his life-time ; so that if both son and 
daughter survived him, be intended 
them to take the fee as tenants in com- 
mon; if one died in bis life-time and 
left issue, such issue was to take the 
j)arcnt*s share ; or if there should be 
no such, issue which should attain 21, 
the survivor of the son and daughter 
should take the whole ; or if both died 
in his lifcrtime, and either left issue, 
such issue was to take; but if both 
died without issue in his life-time, then 
the executors Avere to take on the 
trusts mentioned ; rtanainder to his 
brother in fee. Zloe, d. Lifford tV ax, 

V, Sparrow, 13 E. R. 359 

J1 Where there is np conqe.Ajion by 
grammatical coristruclioii or direct 
words of reference, or by the decla- 
ration of some rnmmon purj)osc, be- 
tween distinct devises in a will, the 
special terms of one dcvise cannot be 
drawn in aid of the construction of 
another, although in its general terms 
and import similar, and applicable to 
persons standing in the same degree of 
relationship ; there being no apparent 
reason, other than the diflerept word- 
ing of the clauses, to presume that 
the testator had a diflereut purppse in 
view. Right d. Compton v. Compton,, 

9 E, R. 2G7 


12 ^General introductory words in a will, 

as touching allmy temporal estate/' 
&c. though they have some eOect in 
the construction of the will, are not of 
themselves sufficient to extend a de- 
vise for life to a fee. Goodright v. 
Stocker, 5 T- R. 13 : Doe d. Spear* 
ing V. Bucknor, 6 T. R. 612 

13 Under a devise to H, of certain te- 
nements by name for her life ; pro- 
vided that if S. and A, (to whom 
and to whose children the reversion 
and inheritance of the premises were 
intended if //. should die wdlhout 
issue) should give H- 1000/. for her 
life estate, then the testator devised 
all and singular the said estate and 
premi.ses called. See. to S, and A, for 
their lives, share and share alike ; and 
on the death of either, their moiety unto 
and among the children of the survivor 
and their heirs, share and sharealike, &C. 

/ as tenants i n common, &c. provided that 
if //. should die iji possession cf the pre* 
mise.s single and without issue, then be 
gave the said estate and premises to 
S. and A., aifd to ike issue of their bo- 
dies lawfully begotten, or to he begot- 
ten, and their heirs, as tenants in corn- 
ninn, as aforesaid : Held, that the 
words as aforesaid drew down, to the 
second clause the limitations of the 
first, and shewed that the testator 
meant that S. and A. and tlieir chil- 
dren should take the same estates ofll 
JL dying in possession without issue 
as llu y w ould have done if the 1000/. 
had been paid. And held also, that a 
younger child of A. born after the 
death of the testators, ant; before the 
death of Jf. or of S, (who died w ith- 
out issue) was entitled to sliar^; in the 
moieties both of S. and of A, and 
tiuit the eldest^, on of A, was also en- 
titled to share in hotli moieties, 
though he died before A , ; and on 
his death the share in S/s moiety de- 
scended immediately to his next 
brother apd heir at law, as did also 
his share in A.^a moiety,* on her death 
after him. Meredith v. Meredith, 

10 E. R. 503 

14 One devises all his freehold estate to 
his wife during her natural life, ‘‘ "and 
also at her disposal afterwards to leave 
it to whom she pleases Held, that 
this only gave her a power to leave it, 
by will; and therefore that a disposi- 
tion of it by feoffment \n her life-tixpc 
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13 Tim 'wwiffd Icguc^^l may be applied 

‘ to ^foal estate, if the context of the 
will, «hew« that such was the devisor^s 
intention. Hardacrey. Nash/^ 

5 T. R. 716 

16 E, C. by his will, after making seve- 

ral pecuniary bequests, devised to A, 
fV. the income of a certain cottage, 
and her living in it if slie thought 
proper; and to E, W, the half of a 
certain estate : and all the rest and 
residue of his goods, &c. and also his 
lands, &c. he gave to his wife for life, 
with power ** to give what she thought 
proper of her said effects^* to her sis- 
ters the said A, and E W, for their 
lives ; and after the death of his wife 
and her two sisters he gave all hi* 
lands, &c. to his heir at law : Held, 
that the widow had power to devise to 
her sisters the real as well as personal 
estate before bequeathed to her by her 
husband ; and A. W, having died be- 
fore the widow, that the latter might 
among the rest bequeath the cottage, 
m which A* IV. had a life interest, to 
her other sister E. W. Doe d. Chilcot 
V. White. 1 £. R..33 

17 The word share may carry a lea^e- 
hold estate. As where a testator, hav- 
ing three sons and one daughter, and 
leasehold estates and personal funds ; 
devised one leasehold estate to his 
eldest son, and other leaseholds to his* 
second son,, directing his executors to 
receive and apply the rents until they 
came of age ; and then directed a cer- 
tain suin to be put out at interest for 
the benefit of his widow, durante vi- 
duitate, and that on her death or mar- 
riage, it should be divided equally be- 
tween his three sons, share and share 
alike; and then he gave his daughter 
600/. to* be paid to her when of age; 
and then gave the residue of his worldly 
eflccts to be divided equally amongst 
his three sons, share and share alike ; 
.and lastly directed, that if any of 
his said children died under age and 
without lawful issue, the share of him 
or her deceased should go equally 
amongst his surviving sons:’^ Held, 
that the word share in the last clause ; 
referring as it must do to the whole 
share or portion of the daughter, must 
have the same meaning as to the sonvS, 
and must comprise theleasehold as well 
as personal funds before given to them ; 


and diat ufMMailbtidpithvoCrt^fi^n^ . 
son under^#!^ without isai^ Ulie 
leasetmldc estate tohioon^t 
equally ' beiWh two smvi^inig 
sons. Dae d. Stopford' v. SijOtpfard.^ 

5 E. R. 301 

18 Under a dwsa^of land to oer^n 
persons described generally, as *4.^^e 
sisters'* of J* IL generally, their^ heirs, 
&c. as tenant^ in comnton, and not as 
joint tenants: it was held by the Court 
that one of three sisters of J. H. wlio 
alone survived at the time of the devise 
made, and who also survivedthe testa-- 
tor, was entitled to take the whole. 
But even if ahe had been only enti- 
tled to a part, (whether a mpiety/or^ a 
third,) the ret»idue would not have 
gone to Ibe heir at law of the tester 
as in case of a lapsed devise, wbi<^h 
supposes the deceased sisters* to baye 
been once capable of taking under tW. 
will ; but to the residuary legatee, lo 
whom was devised certain other lauds, 

** and also all other the testator’s 
lands, &c. not hereinbefore disposed 
of, &c. and all other bis real and.per- 
sonal estate whatsoever which he 
might he ]>osses8ed of, or entitled to, 

^ &c.” Doe d, Stewart v. Sheffidd.. 

13 E. R. 526 

19 Where, after a devise to one for life, 

' the devisor limited the estate to trus- 
tees and their heirs, in trust to pre- 
serve' contingent remainders, and Jto 
permit the. tenant for life to lake the 
profits, with* remainder over on his 
decease ; and he afterwards gave other 
estates for lives, with seveim remain- 
ders over, and after each estate for 
life he interposed the same estate to 
trustees and their heirs : Held, that this 
shewed his intent to be, that the es- 
tates to the trustees should, l^ 4 Con- 
fined to the lives of the sevefgl. te-" 

, nants^ for lives, and consequently ,t1)at 
those in remainder took legal esUit^, 
there being no other circumstance in 
the will to shew a contrary intent. 
Doe d. Oowper^ v. Hicks, 

1^, 7 T. R. 433 

20 A. by will bequeathed to his Vife: 

’ (besides some other legacies) a lea^- 

hold estate at N. for • her life, and a 
leasehold estate at IV. toB.; Iind by 
his codicil he directed that the Tie- 
quests tq his wife in bis .will should jbe 
in full of all claiou she should be un- 
titled to on hij^^real or personal estate, 
except the estate Ibr life of ids wrfiuin 
' 8 
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the preinisefi at IT. : Held, that the 
wife was ttot thereby entitled to the 
estate at W., it being cle^r that W. was 
put by mistake for B. Skerratt v. 
Oaklei/. 7 T. R. 492 

2l These words in a will, “ I give and 
bequeath all that I shall die possessed 
of, real and personal, of what nature 
and kind soever, after my just debts 
paid. I appoint P, my residuary le- 
gatee and executor followed by cer- 
tain annuities and legacies; with a 
desire to his legatee and executor to 
let his sister be interred in his (the tes- 
tator^s) vault, and with a recommen- 
dation to him to be kind to another 
relationi and to do something hand- 
iothe for hitti at his death, &c., shew 
the ti»tat6r’s intention to make P. the 
residuary legatee of his real estate in 
flee. Pitman v. Stevens. 15 E. R. 505 

82 Where one devised a farm in his own 
occupation to his mother for life, re- 
mainder to G. in tail, and also de- 
vised to his mother ** all his goods and 
chattels, stock of his farm, bonds, 
&c. and all other his moveables what- 
soever/^ and made her executrix: 
Held, that growing com, which was 
not reaped till after the death of the 
testator and of his mother, who died 
soon after him, passed to her re- 
presentative, and not to G. the devi- 
see of the land. Cox v. Godsalve. 

6 E. R. (i04, n. 

23 The devisor having devised certain 
estates to A, in fee ; *and to his exe- 
cutors ''all his money/^ &c. stock 
upon his farm, with the implements of 
husbandry, and all other his personal 
estate of what nature or kind soever, 
in trust to pay debts and legafcies, 
&c. ; Held, that the devise of the 
stock upon his farm carried the stand- 
ing crops of corn growing there at 
the time of his death, from the de- | 
visee of the land, to the executors ; 
although there were assets^ sufficient 
to pay all the debts and legacies with- 
out that aid. West v." Moore. 

8 E. R. 339 

.If4 A. being tenant for yfears of an house, 
gardens, sttffiles, aid coal-peh, bc- 
queatihed in the following words : " I 
gve ^he house 1 iivc in and garden to 
B. it was held that the stables and 
coal-pen occupied by A., together 
with the house, passed, without being 
expressly named, ihotigh the testator 
Ch^iti purposes of trade, as 


well as for the convenience of his 
house. Doe v. Collins. 2 T. R. 498 

25 A mis-recital or mis-description in a 
will, may be remedied by the intent of 
the devisor apparent on the will. Thus, 
where A. having an estate in the coun- 
ty of Monmouth, of which he was 
seised in fee, in possession ; and Smo- 
ther estate in the county of Radnor, 
of which he was also seised in fee, sub- 
ject to the uses of his marriage setr 
tlement (by which he covenanted to 
convey to the use of himself aiid his 
wife for life, remainder to his first and 
other sons in tail), which left him in 
equity a dispdsing power over the re- 
version only ; both which estates had 
formerly belonged to an uncle, and 
came to him, the one by descent, the 
other by purchase from another co- 
heir of his uncle ; by his Will, mis-re- 
citing the estate of \Vhich he was sieis* 
ed in fee in possession to be in the 
county of Radnor, instead of Mon- 
mouth ; aticl mis-reciting his disposa- 
ble reversion to be in the county of 
Monmouth instead of Radnor ; devised 
his estate, so mis-described to be in 
Radnor, which Was in truth the rever- 

I sionary estate, to his wife for life, re- 
mainder to his only son for life, re- 
mainder to his sons and daughters in 
tail, in strict settlement ; remainder to 
his own daughter, &c. ; and devised 
the reversion only of his estate, so mis- 
descrilKjd to be in Monmouth, of which, 
in truth, he was seised in fee absolute, 
after the death of his wife and only 
son without issue, to his daughter, 
&c. ; yet tlie Court held, that enough 
appeared on the face of the will, which 
also described these estates as/b)7tter/y 
belonging to his uncle, to shew that 
the devisor’s intent was to pass the 
present interest of his estate in fee ab- 
solute, which was in the cohnty of M., 
&hd the reversion of his settled estate 
in the county of R. ; although he had 
respectively tnis-described their local 
situations. Mosky v. Mass^. 

8 E. R. 149 

26 The testator, having given 4000/. i6 
A. and B. in trust for certain persons^ 
by a residuary clahse gave " all the 
rest of his estate ahd effects of what 
nature soever to A. aiid B. tMir execu- 
tors ahd administratof^, in trust to 
add the inJterest to the prindpal so as 
to accumulate the s^me, it beiOg his 
Will that the r^idue ^diild not pass 
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but at the time and manner as the 
principal sum of 4000/. was directed 
to be paid it was held that a house, 
the only freehold of which the testa- 
tor was seised, did not pass by the 
will, notwithstanding there were ge- 
neral words in the introductory clause, 

** as to all his estate and effects both 
real and personal/' Doe d. Spearing 
V. Buckner, 6 T. R. 610 

57 Real property may pass under the 
description of personal estates" in 
a will; it being manifest from the 
whole of the instrument, as by terms 
of direct reference to that description 
in ulterior dispositions of the same 
real property, that such was the de- 
visor’s intention. Doe d. To field v. 

Tojield. 11E.‘R. 246 

28 A devise of all the rest and residue 

of my estate, of what nature or kind 
soever** was held by the Court of 
C. P. to include real as well as per- 
sonal property, though accompanied 
with limitations peculiarly applicable, 
and usually applied to personal pro- 
perty alone. Doe d. Burkitt £f Ux. v. i 
Chapman. 1 H. B. 223 

29 Where a testator, after directing his 

debts and funeral expenses to be paid 
by his executors, and making several 
bequests of annuities and money, gave 
to his five grandchildren, whom he 
appointed executors, ** all the remain- 
der of my property whatsoever and 
wheresoever, to be divided equally, 
share and share alike, after their pay- 
ing and discharging the before-men- 
tioned annuities, legacies, and de- 
mands, or any I may hereafter make 
by codicil to this my will ; all my 
goods, stocks, bills, bonds, book- 
debts, and securities in the Witham 
drainage in Lincolnshire, and funded 
property : the Court of C. P. held that 
his real estate did not pass under the 
residuary clause. Roe d. Helling v. 

Yeud. 2 N. R. 214 

30 A devise of all the residue of the tes- 
tator's money, stock, property and 
tffkcts, of what nature or kind soever," 
to A, and B., " to be divided equally 
between them, share and share alike," 
will pass real as well as personal es- 
tate, where from other parts of the 
will it appeared that the testator had 
applied the words property and effects 

estate. As where he began his 
will by stating, " as to my money and 
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Effects, I dispose thereof as follows," 
&c. ; imd then proceeded to dispose 
of parts of Jiis real estate. And again, 
having lands interlying with another’s 
lands, he directed the purchase of ilie 
latter, if offered for sale, to he ad /ed 
to his other adjoining property/. Doe 
d. Andrew v. Lainchhury. HE. R.290 

31 A general residuary clause will carry 
estates not in the contemplation of the 
testator; unless the will contains spe- 
cial indications of a contrary inten- 
tion. Morgan d. Surman v. Surnian. 

I Taint. 289 

32 Under a general devise of all manors, 

messuages, lands, tenements, and here- 
ditaments; leasehold messuages wilf 
not pass, unless it appefar to haVe been 
the evident intent of the devisor that 
they should pass. Thompson v. Law- 
ley. 2 B. & P. 303 

33 A. devised to his wife his house and 

goods, With all his lands, goods, and 
chattels, whatsoever and wheresoever, 
for her life ; and after her death to two 
younger sons till they should attain 
the age of 15, for their education. 
He then devised his aforesaid house, 
goods, and chattels, equally to be di- 
vided between all his sons and daugh- 
ters, share and share alike : Held, that 
under the last clause of the devise the 
lands did not pass. Roe d. Walker v. 
Walker. 3 B. & P. 375 

34 By a bequest of an house, it is in ge- 
neral to be presumed that the testa- 
tor meant to pass every thing which 
was occupied by him with it, as pro- 

i per and convenient for the occupa- 

I tioii of the house, though the word ap- 

I purtenances be not added. Doe d. 

! Clements v. Collins. 2 T. R. 502 

35 Land usually occupied with a» bouse, 
will not pass under a devise of a mes- 
suage with the appurtenances," unless 

• it clearly appears that the testator 
meant to extend the word ** appurte- 
nances** beyond its technical sense. 
Buck V. Nurton. 1 B. & P. 53 

36 The Word /am, in a will, is sufficient 

to pass a leasehold estate, if it appear 
to bare been the testator's intention 
that it should so pass. Lane v. Earl 
Stanhope, 6 % R. 345 

37 Under a devise of ** a messuage or 
tenement, buildings, lands, or pre- 
mises, now in my own possession ; and 
all other my real estate wbatsoev^f in 
M. or in anj" other place," &c. to* A. 
for fife j and after her decease a devise 

S2 
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o( ** the said mes&mge or tenement, 
buildings, lands, and premises/* to B. 
in fee : Held, that the word pretnises, 
used in the devise to B., carried all 
that was before given to A,, and was 
not confined to the premises in the tes- 
tator’s own possession ; and conse- 
quently that a reversion in fee of ano- 
ther messuage, to which the testator 
, was entitled after the determination of 
..a life in being, in whose possession it 
was outstanding during his lifetime, 
passed to the devisee in remainder. 

. Voe V. Mtakin» 1 E. R. 456 

38 VThere a description of an estate is 
certainly expressed at first in a devise, 
the addition of another certain de- 
scription may be rejected as surplu- 
sage ; but is otherwise where the estate 
first described is uncertain. One hav- 
ing purchased of A, the manor and 
certain lands of and in Hampreston, in 
the counties of Dorset and Hants, and 
having settled a rent-charge on his 
wife, out of his manor of Hampreston, 
in the county of Dorset, and all other 
his lands, &.c. in Hampreston aforesaid, 
which he bgught of A* ; and having 
afterwards purchased of other persons 
. other lands in Hampreston, in the 
county of Hants, which were near ano- 
ther estate of his called Uddens, in the 
county of Dorset ; by his will, reciting 
and cotjfirming the settlement, devised 
to trustees " the said manor, &c. and 
other hereditaments qf and in Hampres- 
ton AFOREs Ai D, and all other the manors, 
lands, farms, &c. and other heredita- 
ments in or near Uddens aforesaid, or 
elsewhere in the said county qf Dorset,^* 
to trustees for different uses ; amongst 
others, giving his wife an additional 
rentscharge, payable out of the manors 
and hereditaments in the said county of 
Dorset ; and as to all and singular the 
said manors and other hereditaments, 
in the said county of Dorset, with their 
appurtenances, &c. charged as afore- 
said, he devised the same to the first 
and other sons of his body, remainder 
to his daughters, in strict settlement ; 
and if all but one of his daughters died 
without issue, then as to the entirety 
of the said manors and other heredita- 
ments,” to the daughters of his re- 
maining daughter in tail, &c. ; remain- 
der. to the lessor of the plaintiffi his 
nephew^ and heir at law ; remainder to 
bis sons and daughters in strict settle- 
mettt \ imainders over to other junior 
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nephews in like manner ; with power 
to the trustees to raise money on the 
security '' of the manors and other 
hereditaments in the said county qf 
Dorset,*^ and also to sell the devised 
lands, except such as were situate at 
Uddens or Hampreston aforesaid, and 
to purchase other lands in fee within 
the said '* manor of Hampreston, in the 
said county of Dorset/* &c. The de- 
visor, by a subsequent codicil, in W'hich 
he speaks of the prior devise of his es- 
tate, in the county of Dorset, revoked 
the devise to the lessor of the plaintiff : 
Held by the Court that the Hampres- 
ton lands lying in the county of Hants, 
and not purchased of A., though situated 
v^iihin and surrounded by the general 
ambit of the county of Dorset, and also 
near Uddens, and holden together with 
and as part of a farm in the county of 
Dorset, did not pass by the will, which 
was confined in express terms to the 
manor and lands in Hampreston , pur- 
chased of A., or which lay in the county 
of Dorset, Doe d. Hairis v. Ureathead. 

8 E. R. 91 

39 A, being seised in fee of several 
freehold estates, and also possessed ot' 
a leasehold rectory Ibr lives, devised 
" all his manors, messuages, lands, tene- 
ments, tithes, and hereditaments, and 
all his real estate whatsoever (except 
what is llierein after mentioned and 
devised), to trustees,” in strict settle- 
ment; he charged his leasehold with 
rent-charges to two of his yijunger 
children ; and directed that when any 
of the lives dropped, the lease should 
be renewed, and the names of those 
two children put in, of whom a son 
was to have the preference : it was 
held, that the rectory did not pass by 
the genera] words of the d(:vise, but 
that A,*s eldest son and heir took, us 
special occupant, on the death of A. 
Sheffield, Bart, v. Lord Mulgrave. 

* 5 T.’R. 571 

(See tit. Special Occupant) Post. 

40 The general words above used would 

have been sufficient to have passed the 
rectory, if the devisor had so intended ; 
but the limitations shewed that such 
was not his intention. ibid. 

41 Devise of all the rest, residue, and re- 

mainder of the testator’s estate to trus- 
tees and their heirs for a term of ten 
years. Whether they afe re- 

stricted to personal estate bv directions 
applicable to personalty onlyi ta j|y it 
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«Mt at interest, anrl rhnrge the securi- 
ties^ Newland v. Majorhanfcs, 

5 Taunt. 968 
S.C. 1 Marstik 44 

49 Devise of all my messuages in T., 
and now in my occupation. The tes- 
tator had two messuages in T., of 
which he occupied only one : Held, 
that only that one passed by the de- 
vise. Doe, d. Parkin, v. Parkin, 

.5 'faunt. 321 
S.C. 1 Marsh. 61 

43 A testator, posse-sed of real and per- 
sonal property, after several pecuniary 
legacies, ** gave and bequeathed ‘all and 
every the residue of theprqp^^r/^^, goods, 
and chattels to be divided equally be- 
tween A, and B., share and share 
alike, after all my debts paid and 
in fact the personalty was not quite 
sviflicient to pay all the debts and le- 
gacies : but held, that the word pro- 
pei'ty, though thus followed hy goods 
and chattels, was suliicient of itself to 
carry the realty. Doe v. Lnnglands, 

14 E. R. 370 

44 Devise of “ all and singular my ef- 
fects of vvliat nature or kind soever,*^ 
will not pass the real estate where it 
cannot he collected from the will it- 
self, that such was the testator\s inten- 
tion. Doc d. Hickv, Dring, 2 M. & S. 448 

45 A testator being seised by the same 
title of a messuage and 19 acres of 
land, including Floodgate Meudoic, in 
the parish of Mavesyn lUdware, which 
parish consists of three townships, 
Mavesyn Ridivare, Blytfibury, and Hill 
Ridware ; and having other property 
in Hill Ridware, and no where else ; 
and the messuage in Blythbuvy, with 
two of the 19 acres there, being in the 
occupation of T. IV., and the rest 
of the 19 acres being partly in the 
occupation of other tenants, and partly 
in his own ; devised “ all his messuage, 
with all lands, hereditaments, and ap- 
purtenances thereto belonging, situate 
in Blythbury, in the parish of M, R, 
now in the occupation of T, W., except 
Floodgate Meadow :'* Held, that the 
devise was not confined to the lands in 
Blythbury then occupied by T, W,, 
but extended to alt the lands in Blyth- 
bury, held under the same title with 
the messuage ; and that the words 
** now in the occupation cf T, Wf were 
to be transposed and applied to the 
messu^e then occupied by T. W . ; 
according to the>iact ; Which transpo- 


sition would render the whole consist- 
ent: whereas without it, the exception 
of the Floodgate Meadow was mjga- 
tovy, as that never had been in the oc- 
cupation of T.W. And it was no ob- 
jection to this construction that a resi- 
duary clause, giving all other the tes- 
tator^s real estate in Mavesyn Ridware, 
would have nothing to operate upon ; 
the Floodgate Meadow, &c. and the 
property in the township of Hill Rid^ 
ware being specifically devised in the 
same clause. Marshall v. Hopkins. 

15 E. R. 309 

46 A. having an estate of his oujn in the 
county of B., and another in €., and 
having also the legal but no beneficial 
interest in an estate in D. with power 
of appointing it to cither of his sons ; 
by will devised all his estates, of 
what nature or kind soever, as well 
copyhold as all other in the county of 
B., and all in the county of C,, or 
elsewhere in the kingdom of England, 
after, payment of his debts, &c.^' to 
a younger son. The Court held that 
the trust estate, which he had the 
power of appointing, did not pass by 
this general devise ; it appearing by 
the words of the de^vise to be the in- 
tent of the testator to give such estates 
only as were entirely at his own dispo- 
sal, and which he could charge with 
his debt. Roe d. Reade v. Reade. 

8 T. R. 1 18 

47 One liaving a freehold manXtr of Sut- 

ton, and freehold lands there, and hav- 
ing also copyhold within the township 
of Sutton, and within the local ambit 
of the manor, but held of another 
manor, and having surrendered his 
copyhold to the use of his will, de-K 
vised all his manor of S., and“aljl his 
messuages, farms, lands, teneitients, 
and hereditaments whatsoever, within 
the precincts and territories of S. in thc 
county of Chester, with their rights, 
members, and appurtenances, in trust 
for hib daughter, JL., (having devised 
other estates in other counties to two 
other daughters) and to her children 
in strict settlement : the Court held: 
1st. That farms, lands, &c. with- 
in the township, though not wifliin the 
manor of passed by the descrip- 

tion of fatnis, &c. within the precincts 
and territories of S. 2dly . That the ge- 
neral words ** messuages, /ar;//5,lands,^^ 
&c. and particularly the word fartns, 
weiie duincient to cany copyhold as 



Coj^ld^MatiiJar^pass, [D£VIS£. III. IV:] Void or iap^d. 

m^ell freehold in the place described, ments, and bereditaments^^ to the 

if Mich appeared to be the intent of trustees named in the ivill, he revoked 

the testator up<ki the whole will ; Sdly. the devise so far as it related to two of 

Ibat such intent was evinced in this the trustees, and devised ** his said 

case by the word furms, where it ap- lands, tenements, and hereditaments^^ 

peared that the testator had a farm to the other trustees upon the same 

composed of copyhold and freehold, trust, and concluded with declaring 

which he had let as one entire subject, the codicil to be part of his will : Held 

and which must otherwise be divided -J that the afler-purchased lands did not 
and also by this, that he had charged pass. Bowes v. Bowes, {InDom. Proc,) 
the property devised' ^beyond the an- 2 B.k P. 500 

Bual income of it, unless the copyhold &2 Copyhold lands purchased after a will, 
were included ; 4thiy . That a small co- disposing of all the testator^s lands, do 

pyhold distant eight miles, and a small not pass by the will. Spring d. Titcker 

freehold 20 miles from Sutton, but v. Biles. 1 T. R» 435, n, 

within the county of Chester, did not 53 A., being seised of several freehold 
pass by that devise, but did pass under estates, and possessed of a part of a 

a general residuary clause to another farm held by a church lease renewable 

daughter. Doe d. Bela^se v. iMcan, (the other part of the farm being free- 

{EurL) 9 E. R. 448 hold, and the whole having been al- 

48 An heir at law is not to be disinherit* ways let together as one entire farm, 

ed but by express words: The Court at one rent), devised all his manors, 

will, if possible, give eftect to all the messuages, houses, /aim, lands, wood- 

words of a will : on the ground of lands, hereditaments, and real estates 

these two rules, the Court determined whatsoever, to B. and gave '' all 

that by a devi^ of ** all my copyhold the rest and residue of his ready mo- 

estates situate in A., and which I he- ney, rents in arrear, stock in the pub- 

came entitled to on the decease of my fa- lie funds, jewels, and personal estate 

' theft** copyhold estates do not pass, whatsoever,^* to C. ; it was held that 

which the devispr^s father had surren- the leasehold part of the farm passed 

dei^d to him in his life-time, though under the first, devise. Lane v. Earl 

Sjne father reXmntd the possession of Stanhope. 6T. R. 345 

them to the time of bis death, which N. B. See post. tit. will. Attestation and 
h^pened prior to the will made by Revocation. 

^e son, there being other copyholds 

of the son ap|wering the desermtion in LAesao. 

^ewifl. ^oed. ByaZ/y.BW/. 8T.R.579 I A devise to trustees of a reversion in 
'49 Under a devise of a manor, copyhold land (after payment of debts, &c. 

ptenaises, parcel thereof, which were which were found to be paid) to be 

purchased by and surrendered to the applied by them and their successors, 

lord subsequent to the time of making and the officiating ministers for the 

bis wilb will pass} and this, nolwith- time being of a methodist congrega- 

' Standing a subsequent demise of the tion, as thpy should from time to time 

p);emises by the lord from year to year. think fit to apply the same, is not a 

Roe Hale V, tVegg. 6 T. 1^.708 devise to charitable uses within the 

£0 An estk:te, whether ^itrictly copyhold stat. 9 G. 2. c. 36 ; and therefore held, 

to all purpt>ses, pr pustomary jestate, that the trustees were entitled to re- 

the freehold of w'hich is in the lord, cover at law, however the Court of 

may wpll pass under the description of Chanceiy might afterwards direct the 

jeopyhpid in a will; the intention to appheatioir of the trust fund. Doe 

pass it under th^f dje^ripticn being d. feme v , Odpestake. 6 E. R. 328 

apparent. Doc d. Cooke 'if Vtc. vi And see Doe d. Phillips y 4 Aldridge, 

Danvers. f E. E. 299 ppet.page^fii^. 

51 4* % jy ill devised all bis freehold^ 2 jf. devised to B. and^e beivs of her 
and copyhold lands, tpUjenients and he-^ iiody^ apd for default of such iaiHie,^^ 
yeditamenls,” in tryst fpr certain por* ^ JlKiU-over; B. iiiUed in 

E s, and afteiwmrds purc^ed ne# ; and^heu if . by 

s; be^hen ina^ |i codicil w^nehyj Hhisw#: Held, that took 

.fdto tiM^b it a^eanid that A. 

ipnc^ jUia Jiwl.irf the 
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t>irth bf lier s<)n before he made the co- 

< dicil. j^oed. Turner \, Keit* 4 T.R. 601 

3 Under a devise to A, for life; re- 
mainder to trustees to preserve con- 
tingent remainders ; remainder to the 
first and other sons of A. successively 
in tail male; with like remainders to 
jB. and his sons; with remainder to 
the rigllt heirs male qf A. for ever ; 
these last words are words of limita- 
tion, and not of purchase, notwith- 1 
standing the prior estates given to the I 
sons of A, and their issue male, which | 
are not of themselves sufficient to in- I 
dicate an intention in the testator to i 
tise those words differently, from their 
legal signification; particularly as such 
words might, in certain events, ope- 
rate to advance the general intent of 
the testator, and let into the succession 
some male descendants of A.^ who 
might be excluded from taking under 
the prior limitations to his first and 
other sons in tail male. And such ul- 
timate limitation to the heirs male of 
A.f to whom a precedent estate for 
life was given, operating to give him 
an estate in tail male in remainder, 
such devise lapses by hi^ death before 
the testator. Doe d. The Earl cf Al- 
bemarle V. Colyear, 1 i £. R. 54£( 

4 A devise of all the rest and residue of 
the testator’s estate in the manor and 
lands of B., &c. not already settled on 
his eldest son S.’s marriage, (ejccept 
those parts of it before devised to his 
second son if.), together wkh all re- 
mainders and reversions of the said 
lands settled on the said marriage, to 
his eldest son S., and tlie heirs of his 
body; and for default of issue of S,, 
then he devised his said entire estate 
of B. to hts son if. in tail, with re- 
mainders over ; lapses by the death of 
S. in the lifetime of the testator, an^ 
the residue passes to H. immediately 
on the death of the testator, though 
left issue. White d. White v* Wamet\ 

11 E.R. 5i>I, n. 

6 Where by the dubious use of the word 
family (viz. brother and sister’s 
fkmUy,) in a will, the testator having 
had two sisters, me of whom was 
leaving children, it could not 
celteinly be^oUected to what persons 
he meant to aj^lyit; the devise is 
• for. uncertainty, and the heir at 
btv is etitUkd to take. .^ad. Hayter 

6 gaveby wy)f'bi|tmant^ia^ 


he held by lease to 4. hu^nmiadii- 
pose qf or sell Ut and if he rqfitne to 
dweU there ^ or keep it in his oum po$ses» 
sion, then that J. L should have Ids 
tenant-right of the farm* 4. 1; hav« 
ing borrowed nioney,left the title-deeds 
wAh his creditor as a seeurhy, and Con- 
fessed a judgment to secure the money ; 
and having i4so given a judgment to 
another creditor who issu^ ad execu- 
tion against htm, the ^herifiP sdid tlie 
lease to the creditor with whom the 
deeds were deposited^ he paying the 
debt of the plaintifiT in the execii^n : 
and 4. L having left the preihisea and 
ceased to dwell there on the day of 
the execution, before the sheriff en- 
tered: Held, that J. I the remainder- 
man was entitled to enter, the estate 
of 4. /. having determin^ hy such 
his acts. Doe d. Ibhotson v. Hawke* 
2E.S.481 

7 4. devises an advowson to the frst or 
other son of B. that should be bred a 
clergyman and be in Italy orders, in fee, 
but in case B. should have no such 
son, then to C. in fee. The first de- 
vise is void, as depending on top re- 
mote a contingency; and the latter li- 
mitation cannot, in such case, he let 
in to take effect; therefore, though B. 
dies withput having had a soo^ the 
heir at law of the devisor, and opt C. 
is entitled. Proctor v. lie JBMpp qf 
B(ah ht Wells* 2H. B. 358 

V. WHAT WORDS PASS AN ESTATE IN FEB. 

1 Wheie the testator '^gave and he* 

queathed to 4. his estate at, a^d 
the rest of his effects, furniture, 
estates real and personal, to C. 4. 
took the estate at B. in fee. Holdfast 
d. CoxDper v. Martin* 1 Tr B. 411 

2 The word “ estates'* is equivdent to 
** estate,** and ivill carry the un- 

* less coupled with other words ii^hich 
shew a difierent intention. Fletclier v. 
Smiton* 2T.R.656 

3 A devise of all the rest, residue, and 
remainder of the devisor’s lands, Ae- 
reditamenie^ goods, chattels, and per- 
sonal eatate# bi$ legacies and funeral 
expenses being thereout paid,’’ con- 
veys the fise of all the devjsor’a real 
estate. Ztee a. Palmer v. Rtchae^. 

$T*%m 

m Dem d. itfpnr v. Mkuor, 
pMf ptfge9$9. 

4 A devise of a house to 4. 

yxmyt y w puf ^ the mid 
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hoqse ^ »um of 155. to B.’* will 
oarry a fee. Goodright d. Bnker v, 
Stocker. « 5 T. R. 13 

A devise of testator’s lands at IV.» and 
oil hie interest in the estate of J. C. de- 
ceased, to L. 4* for life, and after 
JL. A.*8 decease to E. S., charged with 
an annuity for J. T. for lifcj gives a 
remainder in fee to E. S, Andrew v. 
Southemse, 5 T.‘ R. 

.6. Under this devise I give my free- 
hold bouse and furniture to A., whom 
I make executrix, she paying all my 
debts and legacies ; I likewise leave to 
:A. all the rest of my personal estate 
takes a fee in the freehold. Doe 
. d. Willey v. Holmes. 8 T. R. 1 

“7 *5116 word estate will carry a fee in a 
will, if not restrained by other words : 
and held that it was not restrained in 
a devise of all lands, Sfc. known and 
called by the name of the Coal Yard, 
in the parish of St. Giles's, London, 
The Court held that the fee passed. 
Hot d. Child et Ux. v. Wright. 

7E. R. 259 

'8 A, by his will, reciting ** as to such 
worldly estate as God has pleased to 
bless me with/’ made a provision for 
his heir at hw, and. devised ‘Sill the 
rest and residue of his goods and 
chattels, rights, c red its> personal and 
testamentary estate whatsoever to B. 
for his own use, benefit, and disposal /’ 
under this clause B. -was held by the 
Court of C. P. to take an estate in fee 
in the lands of the testator. Smith v. 
Cqffin SfUx. 2 H. B. 444 

9 Under a devise of land to the two 
' children of the leslator^s brother W., 
when they attained the age of 21 
years ; but the executor to account 
to them for the profits until the age of 
21, or day of marriage: but if eiihtr 
should die.htfore 21, tlie survivor to be 
heir to the other: the Court held that 
the fee passed, which would go over 
to the survivor in case one died Under 
21, and would descend or be dispo- 
sable if he died after attaining 21; and 
that a devise of other land to the two 
children of another brother R. m the 
same condition as JV.'s children, was 
governed by the same construction, i 
Doe d. Wight v. Cundall, 9 E. R. 400 j 
IQ Two being.seised of undivided moie- 
/ties, as tenants in common, in fee, 
^are, whether a devise by the one of 
ha^ pari to the other will carry 
rat€,tbe fiee did 


Estate m/ee. 

not pass by a residuary clause^ whereby 
the testator^ after several pecuniary 
bequests, ordered the lease of his house 
with his furniture, to be sold, and all 
the rest and residue to be divided 
amongst other persons ; and appointed 
executors: for such division of the 
rest and residue must be intended to 
he made by the executors as such, and 
therefore confined to personal pro- 
perty. Btbb V. Penoyre. 11 £. R. 160 

1 1 After introductory words, *• as touch- 

ing” the testator’s “ worldly estate,'* 
&c. he devised a cottage bouse, &c. to 
A. and his heirs, and also gave to B., 
whom he made his executrix, “ all 
and singular his lands, messuages, and 
tenements, by her freely to he possessed 
and enjoyed the Court held that the 
latter words, being ambiguous, did not 
pass the fee against the heir; but 
might mean free of incumbrances, or 
dispunishable of waste ; and that the 
word estate, in the introductory clause, 
could not be brought down into the 
latter distinct clause. Goodright d. 

Drewry, v. Barron. HE. R. 220 

12 A devise to the testator’s wife, of 

“ all his property both personal and 
real for ever,” passes the fee in the real 
estate : and the devisor’s intent to use 
the words in a more restricted sense, is 
not shewn by a subsequent clause of 
the will, whereby, after her decease, 
he gave an additional annuity to a 
person to whom he had before given a 
smaller annuity preceding the devise 
to the wife. Doe d. Dacrc (Lady) v. 
Roper. liE;R. 518 

13 A. devised a house to his mother for 
life, and after her death “ to the eldest 
son of E. K., and if E. K. should 
have no male heir, then to the eldest 
son of /. A.” He also devised copy- 
hold lands ** to the eldest son of £. 
K,, but if the said E. K. should have 
no male heir, then my will is that the 
aforesaid lands and tenements 1 be- 
queath to the aforesaid son of /. K., 
to him and his heirs for ever.” But 
if the said eldest son should oiler to 
sell or mortgage such copyhold .lands 
and tenements aforesaid, tl^n he gave 
the aforesaid lands and tenements to 
T. C. in fee. .* He then gave hia.per- 
Bonal estate * to 7*. C., directing him 

to be at the charges of taking up 
and admitting the said eldest sqn as 

» aforementioned to the . said copyholds 

' cf the said personal estate, and in 



,E8iui0Jnfie. 


fDEVX8»-V0 Esme^nj^ , 9 ^ 


tile name of the said jRT/' He then 
gave the rents and profits of the copy- 
holds to T. C, for seven years, and 

■ then "to the aforementioned eldest 
son. Bui if the said T. C. should die 
before the end of the seven years, then 
the aforesaid eldest son of the JK/s to 
take and enjoy the said estate forth- 
with to them and their heirs for ever.’^ 
The Court of C. P. held, that the 
eldest son of E, K» took an estate in 
fee under this will in the copyhold 
premises. Wright v. Bond* 2 N. li. 125 

14 A* devised his real and personal es- 

tates to his wife for life, and directed 
part of the personalty to be sold after 
his wife’s death by the executor, and 
divided between C., D., F., and 

G. ; be then gave two annuities to II. 
and J. to he paid by his executor out of 
his whole estate i and to commence after 
his wife’s death, and he then devised 
the remainder of the profits after the 
yearly payments to the annuitants out 
of his whole estate to B., C, and D., 
equally share and share alike : Held, 
that the executor look a fee. Doe d. 
Beezley v. Woodhouse. 4 T. R. 89 

15 A devise of " all the rest 1 have in 
the world, both, houses, lands, goods, 
and chattels, &c. to my wife, my exe- 
cutrix ; so that she shall sell iny stock 
in trade and household goods, and if 
these will not pay the debts, she shall 
sell next the house in fee in Penzance, 
&c. ; so that my executrix shall pay in 
good lime all lawful debts, &c, : Held, 
to carry the fee of the house in P, to 
the executrix ; she being charged per- 
sonally with the payment of debts, in 
respect of the real as well as personal 
estate devised. And the postponement 
of the sale of the realty till after the 
personal estate was .exhausted, being 
merely recommendatory to her. (?ood- 
titk d. Paddy y. Maddem.^ E. R. 496 

16 N. B. The distinction turns, in respect 

to carrying the fee, on this, whether the 
debts, &c. are merely a charge on the j 
estate devised, or a charge on the de- 
visee himself in respect of such estate 
in his hands. ibid, 

17 .One devised thus; “ Concerning rny 
worldly estate, 1 give and bequeath to 
M, M. U. Also I give and bequeath 
to A, 2«.” (with pecuniary be- 
quests to several others in the same 
form of words) ; ** also I give and be- 
queath to .& S, my messuage and lands. 

Me, in JT.. aka, I give and bequeaths 


to the said O, S, and his . wife aJil my 
lands, Szc, in jB., also all my messuages^ 
&c, in W,^ Also ,all my goods, chat- 
tels, &c. and personal estate, qfter hav- 
ing thereout first paid and discharged 
all my debts and funeral exphises : also 
suljeci to the payment thereout all the 
aforesaid legacies, ; And I nominate 
the said 6r, S, to be sole executor, whom 
I charge with the payment of mydebts, 
legacies, and funeial expenses,^^ &c. : 
Held, that G, S. and his wife took a 
fee in the estate devised to jthem, by 
reason of the words " having thereout 
first paid all jny debts,'* &c. which wai 
a personal charge on them in respect 
ot the realty as well as personalty, all 
devised in one entire sentence, toge- 
ther with such charge; Doe d. Ste- 
vens v. Snelling. 5 £, £, gy 

18 One seised in fee, having only one 
daughter A. married to N. B, and 
two grandsons, W, T. B, and M, B, 
devised, " as lor my worldly and tem- 
poral estates. See.; 1 give to A. B, h. ** 
and devised that he shall not come upon 
my premises or hereditaments on any 
account whatsoever. Then after giying 
a legacy to his grandson M, B. he de- 
vised to his daughter 204 a year out qf 
the profits of his estate or lands at 
Eton ; and then devised to his grand- 
son W. T. B, "all his messuage and 
dwelling-house situate at Eton afore/ 
said, with ail lieredi laments, &c. there 
unto belonging, &c. ; and that W, f. B 
when 21, shall enter upon and enw 
the above mentiomd estates, situate! 
Eton aforesaid:” Held, thatinorderh 
efFecluale the intention of the devii* 
to exclude, at all events, his son-in-W 
N, B. Iroin cotning upon his preptis, 
&c. (which he would otherwise hep- 
titled to do as tenant by the curfy, 
if his son W. T. B, died beforiis 

’mother); W. T. B. took ^ fee. Tut, 
held that the annuity devised 0 his 
daughter A. out of the profits d the 
estate, being no charge upon the ^isee 
or upon the estate given to him, buld 
not have passed the fee to W.l B. 
Doe d, Bates v. Cle^on, 8 E, H141 

19 Under a devise to one and herheirs 
(she having two children befe^efMd 
a third: born after making tie :i?ilU 
during their lives: Held, tht th^ 
latter worjds were repugnaijt ttp tie 
others, .and that she took an jbstale j^f 

infaeritanpe. Doe d, Chttod v, 
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flS Where the te«tator, after several be- 
quests of stock in the 4 per cents, de- 
Vitted all the remainder, in the above 
stopki with my freehold property to 
M. S. : . Held; that M. S. took a fee 
in the real estate. Roe d. SheU v. Put- 
tism. * 16E.R.231 

SI A devise of all my estate of Ashton, 
passes a fee-simple, as descriptive of 
the interest devised, not merely of the 
situation of the land. Chicltester v. 
CMchester. 4 Taunt. 176 

22 Under a devise to the testator's wi- 
dow of ** 200/, per annum for life 
in addition to her jointure (which 
jointure it appeared was secured by a 
term out of his real estates), his debts 
being previously paid; and to his 
younger children 6000/., each to be 
paid respectively at 21," after which 
the testator ** appointed A. B. and C. 
as trustees qf inheritance for the execu- 
tion thereof Held, by three judges, 
that the trustees thereby took a fee in 
the testator's /ond^; against one judge,' 
who thought the meaning of those 
words too uncertain to disinherit the 
heir at law. Trent v. Hanning. 

7 E. R. 97 

83 Stt. — Whether the word heredita^ 
menis** be sufficient to carry a fee ? 

5 T. R. 558 

84 Stt. — ^Whether in a devise the words 

" estate of what kind soever,*^ imme- 
diately preceded and followed by par- 
ticular descriptions of personal pro- 
^rty, will pass a remainder in fee in 
lands vested in the testator ? Dally v. 
King. 1 H. B. 1 


VI. Estate tail. 

Under a devise to A. for life, and 
after his decease to and amongst his 
issue, and in drfault of issue,^ then 
over. A, Ukes an estate-tail. Doe d. 
Blan4ford y. Applin. 4 T. R. 82 
Wnder a devise to A. and B. and 
heir heirs, and in case they agreed to 
cfi the estate, that they should have 
heir equal shares of the money arising 
herefrom, but if they agreedf to keep 
he estate whole together, then thai 
tie mts should be equally paid an^ 
dvded between them, and to <he se^ 
rerl apd respective heirs of their bor 
i A. B. took only estatei^ 

tail.! Eoei* James v. Avis. 

4T.R.605 
r s devise to A. for life, without im- 
^ t of waste, and after his de- < 


cease to the issue male of his body, 
and the heirs and assigns of such issue 
male for ever, and for default of such 
issue m^ to B., Sfc . ; A, takes an 
estate tail. Denn d., Webb v. Puekey 
. , AT. R.299 

* But if A. had taken only an estate for 
life, yet as the remainder to his issue 
and the subsequent remainders were 
contingent, A. might have barred (hem 
by suffering a recovery before issue 
^ ; ibid. 

0 Under a devise to A. for life, without 

impeachment of waste and with a power 
of jointuring; remainder to the issue 
male of A.'s body and their heirs : and 
in default of such issue to £. for life, 
without impeachment of waste and 
with power of jcMnturing ; remainder 
to the iMue male of B/s body and 
their heirs for ever: with a proviso, 
that in case A. or B. should become 
possessed of any other estate, and 
be obliged to change his name, that he 
should nave the option which to take, 
but not to take both estates, but that 
one of his estates should go to the 
other of his nephews ; remainder and 
residue of the testator's estate to A. in 
fee : Held, A. who had no child till 
after the death of the testator, took an 
estate tail under the first devise, and 
that a recovery suffered by him after 
the birth of a son, was good. Frank 
V. Stovin. 3E. R. 548 

6 A. devised to his nephew B,, but if 

he died without male heir, then to 
another nephew C. and his heirs; and 
charged the estate with an annuity to 
D., and several legacies to other per- 
sons to be paid at a future time : Held, 
that B. took an estate tail. Denn d. 
Slater v. Slater. 5 T. R. 335 

7 A. after giving difi^rent annuities to 
an only son, increasing at different 
ages till 80, and to be paid to him 
until be married, devised thus : in 
case my son shall happen to marry 
before he attains the age of thirty, then 

1 give and devise to him and the heirs 
of bis body all my real and personal 
estate, 4rc. and if my son shaH happen 
to die without leaving issue of his 
body, then I give and devito same 
to my brother JB. : Held, thai the son 
took an estate tail in the real estates, 
and the personal estate absolutely. 
Ihintry v. Dsmtry. 6 T. H. 307 

S I^se to A. and her heirs, and \i she 
died withoutiasue, then Ae was ent- 
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bled to dispose of the -estate by will 
or deed, and for want of such issue ; 
and direction, eSfo, then to the devi- 
sor’s right heirs ; ^eld, that A., who 
had issue, took an estate tail. Doe 
d. Neville v. Rivers, 

7 T. R. 276 

9 Under a devise to A, and the heirs of 
her body for ever, as tenants in com- 
mon and not as joint tenants; and in 
C 2 Lse A. died before 21, or without 
leaving issue of her body, then to B,: 
Held, that A, took an estate tail. 
Doe d. Chandler v. Smith, 

7 T. R. 531 

10 Devise '^to A, and B. and their heirs 

for ever, provided that if both have 
issue then both their dividends to go 
to the issue of their own bddies ; but if 
only one have issue, then the premises 
to go to that issue ; and for default of 
such issue in both, to the right heir at 
law Held, that A, and B, took es- 
tates tail. Doe d. Gregory 4* Geere v. 
Wichdo, 8 T. R. 21 1 

1 1 A devise of a messuage and land to 

R. C, for the term only of his natural 
life, and after his decease to the issue 
of the said R. C, as tenants in com- 
mon ; hut in case the said R, C. shall 
die without leaving issue, then a de- 
vise of ihesaihe to E, H, in fee; gives 
to R, C. an estate tail in order to ef- 
fectuate the general intent. And cross 
reniiiiiiders cannot he implied between 
the issue of R. €. Doe d. Cock v. 
Cooper. 1 £, R, 229 

12 Under a devise to A, of all the tes- 
tator’s whole estate and eReets, real 
and personal, ^c, who shall hold 
and enjoy the same as a place of inhe- 
ritance to her and her children, or her 
issue for ever. And if it should happen 
that A, should die, leaving no child or 
children, or ^.’s children should die 
without issue,” then over: Held, that 

A, took an - estate tail. Wood if Ux, 

V. Baron, IE. R. 259 

18 Under a devise of all freehold and 
copyhold estates whatsoever situate at 

B, with their appurtenances, to A, 
and the heirs qf her body lawfully to be 
begotten, whether acme or daughters, 
aa tmaeus in eomsnon; and in default 
of Ouch isstle, then over : Held, that 
ul.^tookanoatate tail.d^aon v. Vickers, 

5E. R.548 

'14 Under a devise -of land the testa- 
401^6 aon JoKpili, ^kiB md assigns 
Jor.emr; 4n4ase4)is son ahouU 


dk withxjsa ismi Utern to go to the 
child of which his second wife was 
ensietit : Held^ that Joseph took an 
estate^tail. Doe d. Eilis v, EUis. 

9E;R.383 

15 A, deviised aR hia eatatea in the county 
of D. to# trustee for 200 years, to 
the use of the trustee during the life 
of his son J, S, to preserve contingent 
remainders, nevertheless to permit J, S. 
to receive the rents and {^ofits; and 
after his decease to the use of the 6rst 
son of the said J, S. to be begotten 
on the body of the woman he &ould 
happen to marry, and the heirs male 
of such hrst son, and for want of such 
issue to the use of the second, third, 
fourth, and every other son of J, S, 
and the heirs male of their bodies in 
succession; and for want of such issue 
male, then to the use of his daughter 
E, S, her heirs and assigns for ever, 
with a residuary clause in favour of 
J. S, The testator afterwards made a 
codicil whereby he devised all his es- 
tates to his son J, S, and his children 
lawfully to be begotten, with power for 
him to settle the same by will orother- 

I wise on such of them as he should 

' think proper, and for default of such 
issue, then to his daughter £. S. and 
her children lawfully to be begotten 
WMth a similar power, and in default 
of such issue to J, S, and E. S, equally 
between them; and he further provided 
that a settlement of 2001, per annum 
should be made on any woman whom 
his son should happen to marry, and 
that his estates should he chargeable 
therewith. At the time of making the 
codicil, J, S, was married, but had no 
child : Held, that the c^icil was to 
be construed independent of the will ; 
and that under the codicil J, S. took an 
estate tail, with a power to settle the 
estates on all or any of his issue in 
such way as he should appoint, and 
thereby determine the estate tail so far 
as it should be comistent with such 
settlemenU Seale y. Barter, 

2B.&P.485 
16 Under a devise to D, 0 , the testator's 
eldest aon, for life, remainder to trus- 
tees, remainder to die and 
other sons of his said eldest son and 
their hdrs, and for want of such issue 
to the totator’s second son J, 0., Sec, 
with ^4ike remainders to his 6rst apd 
other sons, .and for want of sudS issue 
tktatoi^s own right laeirs : Held, 
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that the first and other sons of J>. 0, 
the eldest son took estates tail in suc- 
cession, and consequently the remain- 
ders over vested, and were not contin- 
gent and defeated upon the event of 
D/0. having a son, who died in the 
life-time of D, 0,; and therefore that 
D. 0. having died without any son 
living at his death, but leaving daugh- 
ters, a son of J, 0, was entitled to 
take in preference to such daughters of 
his elder brother. Lewis d. Ormond 
V. Waters, 6 E R. 336 

17 Devise to testator’s first son by his 
wife begotten or to be begotten, for 
life, remainder to trustees to preserve 
contingent remainders ; remainder to j 
the several heirs male of such first son 
lawfully issuing so as the elder of such 
sons and the heirs male of bis body 
should always be preferred and take 
before the younger and the heirs male 
of his body ; remainder to the testa- 
tor’s second, third, fourth, and all and 
every other son and sons, for their se- 
veral and respective lives ; remainder 
to trustees, and to preserve, ; re- 
mainder to the several heirs male of 
their several and respective bodies law- 
fully issuing, so as the elder of such 
sons, and the heirs male of his body, 
should be always preferred and take 
before the younger of the same sons, 
and the heirs male of his and their 
body and bodies; remainder to the 
testator’s first and other daughters for 
their lives; remainder to trustees, ^c. ; 
remainder to the several heirs of their 
several and respective bodies lawfully 
issuing, so as the elder of such daugh- 
ters, and the heirs male of her body, 
should always be preferred and take 
before the younger of the same daugh- 
ters, and the heirs male of her and 
their body and bodies. There were 
other clauses in the wdll, by which, 
after giving an estate for life to the first 
taker, the testator limited to trustees, 
5rc. remainder to the first and other 
sons of such first taker, and the heirs 
of their body, so as the elder of such ^ 
sons, and the heirs of their bodies, 
should always be preferred before the 
younger of the same sons, and the 
heirs male of their bodies : Held, that 
the first son of the testator took an es- 
tate tail. Poole v, Poole. 

3 B. & P. 620 
18 Devise of, a reversionary estate in a 
measuage, &c. to the testator’s wife 


for the term of her natural life, and 
from and after her decease to the 
heirs of her body by the testator, law- 
fully begotten or to be begotten, and 
for want of suefi issue remainder over : 
the wife is tenant in tail after possi- 
bility after the period from her lius- 
band’s death, when she might have had 
issue by him, though there never was 
any issue of the marriage. Platt tV 
Ux, V. Powles. 2 M. & S. 65 

VII. ESTATE FOR LIFE. 

1 Where an estate was limited by will 
to A, for life, remainder to his first 
and other sons in tail male, remainder to 
the use of all and every the daughters, 
&c. as tenants in common, and in de- 
fault of such issue, to the use of the 
right heirs of the devisor,” after tlie 
death of A. without any son, an only 
daughter took only an estaie for life. 
Ha^ V. The Earl of Coventry, 

3 T. R. 83 

I By a devise to S. Nash, son of T, and 
, M. Nash for life, remainder to trustees 
&c. remainder to the first and other 
sons of i5>. Nash, and the heirs male of 
his and their bodiis respectively, and 
for default of such issue, to tlie use of 
all and every the daughter and daugh- 
ters of the said T. Nash, on the body 
of the said I\L his wife begotten and 
to be begotten, and for default (f such 
issue, to the use of the right heirs of 
the said T. Nash for ever ; a daughter 
of T. Nash only look an estate for life. 
Demi d. Briddon v. Page. 3 T. R. 87 

3 A devised to B. preacher of the meet- 
ing-house of C. for life, on condition 
that he should convey the premises to 
trustees, to take place after B ’s death, 
for the use and support of the preacli- 
ing the word of God at the meeting- 
house for ever, and in case the preach- 
ing there should be discontinued, then 
over to a charity school : Held, that 
B. took an estate for life, though the 
devise over after his death, would be 
void by stat. 9 G. 2. c, 36. Doe d. 
Phillips V. Aldridge. 4 T. R. 264 

4 A. devised two houses to his wife for 
life, and willed that on payment of a 
sum of money to the wife by B, (one 
of his sons) B, should share equally 
alike with the rest of his brothers and 
sisters C, D., and and if any of 
bis children should die, then the share 
of him or her should go amongst the 
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turvivors : Held, that the children Bl, 
C,, JD., and E, took only estates for 
life under the will. Goodlitle d. Rich- 
ardson V. Edmonds, 7 T. R. 635 

5 J, S, devised thus, as to what real and 

personal estate it has pleased God to 
bless me with (all my debts, &c. being 
first paid out of iny personal, and if 
that is not sufficient, out of my real 
estate), 1 give and dispose of the same 
as follows : 1 devise all my messuages, 
lands, tenements, and hereditafnents in 
S., Sfc. to A. the Court held, that 
A, took only a life estate. Doe d. 
Small V. Allen, 8 T. R. 497 

6 Only an estate for life passed by these 

words : all the rest of my lands, te- 

nements, and hereditaments, either free- 
hold or copyhold, and also all my 
goods, &c. after 'payment of my just 
debts and funeral expenses I give and 
bequeath the same to A.** See. Denn d. 
Moor V. McUor, 5 T. R. 558 

(The judgment of the Court in this case 
was reversed in Cam. Scac. on the 
ground that there was a clear intent to 
convey the fee. Denn d. Mellor 
V. Moor, (in error). 

1 B. & P, 558 

See G T, R. 175.— 8 T. R. 503. 

7 This judgment of reversal was how'- 
ever reversed in Dorn. Proc. and the 
judgment of K. B. affirmed, 2 B. & P. ! 
247. 7 Par. Ca, 8vo. tit. Will. 

8 A. devised his estates real and personal, 

** in trust to trustees for his brother B. 
and his frst and every other son in tail 
male j failure of such issue to his bro- 
ther C., and his first and every other 
sou in tail male, &c. &c. in all the fore- 
going cases without impeachment of 
waste, other than wilful and direct- 
ed the renewals of a leasehold estate 
to be made by the tenant for life 
Held, that B. took only a life estate, 
with remainder in tail to. his children, 
and that the devisor intended to use 
the words “ first and every other sqxi^* 
as words of purchase. Doe d. Phipps v. 
Lord Mulgravc. 5 T. R. 320 

9 Under a devise to A. for her natural 
life, without impeachment of waste, | 
remainder to trustees to preserve con- 
tingent remainders, ‘remainder to the 
heirs 7nale of the body of A. to be be- 
gotten,' severally, sucicessively, and in 
remainder one after another, according 
to seniority, &c...the'elder of suck sons 
and the heira ipale of . his body being 


always preferred before the younger 
of such son and sons, and the heirs malo 
of their bodjes ; and in default of such 
issue, to the daughter and daughters of 
the body of A. as tenants in common 
in tail, remainder over : Held, A, only 
took an estate for life, and that , the 
words heirs male of her body were ex- 
plained by the subsequent words to 
mean first and other sons. Good- 
title d. Sweet v. Herring. 1 E. R. 264 

10 Under a devise to A, for life, and 

after him to his eldest or any other 
son after him for life, and after them to 
as many of his descendants issue male 
as shall be heirs of his or their bodies 
dow n to the tenth generation, during 
their natural lives Held, that A, took 
no more than a life estate ; for here is 
no general intent to create an estate 
tail, as contra-distinguished from the 
particular intent to give an estate for 
life to the first taker ; but a single in- 
tent to create a succession of life es- 
tates to persons not in esse, which the 
law will not allow. Seaward v. Wil- 
locL 5 E. R. 198 

11 A testator devised one of three es- 
tates to trustees and their heirs, until 
his nephew Thomas, son of his brother 
William, &hoi\\d attain 21 or die; and 
on his attaining 21, to the said Thomas 
for life sans w aste ; and after the deter- 
mination of that estate, to the trustee* 
during Thomases life to preserve con- 
tingent remainders, &c.. ; . and after 
the decease of Thomas, to ait and 
every the son and sons of the body of 
Thomas, severally and successively one 
after another, in priority of birth, &c. ; 
and for default q/* such issue, to the 
trustees until his nephew John, son of 
bis brother Samuel, should attain 21 or 
die ; and in case John attained 21, then 
to him for life, waste; and after 

• the determination of that estate, to the 
trustees, during John's life, to preserve 
contingent remainders; and after hi* 
decease, to all and every the son and 
sons of the body of John, severally and 
successively one after another, in pri- 
ority of birth, &c. ; and after the de- 
termination of that estate, (or, as it 
stood here in the limitation of one of 
the other estates, '' and for default of 
.such issue,”) to the trustees, until his 
nephew S. W. should attain 21 or die, 
&c.; and so repeating all the former 
limitations as to 6'. W. and bis sons; 
and the like with respect to a fourth 
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Btpbew, F. W. and his sons; bon- 

dudittg^nd ^cte/die/lQfsucHt«8w^ 
lo the tesiatoi^s brother Joseph fbt life, 
mik mte; and after his death, to his 
«bn and his heirs. Thetfestator 
fbpitatea the same set iA limitations 
iwieb iriijre, with respect to the two 
Other estates, otily varying the priority 
of hi* four first-named nephews in the 
disf^osition of them ; but concluding 
aftet* each set of limitations to those 
(bur hephe#8, with the same devises 
16 hi* brother Jos^h. for life, and to 
son in fee. 

the nephew, fhdmas (the heir at law) 
and S, W, had issue ihale after the tes- 
tator’s death, but none of the liephcws 
had any son born during the testaWr’s 
lifetime : the Court held, that the four 
first-mentioned nephe\^s and their 
sons only look estates for life respect- 
ively ; the words, fof' defa^li cf such 
isstte/* meaning for default of soH or 
sons, &c. Foster v. Romney (Lord), 
11 E. R. 594 

12 A testator devised one estate to his 
wife for life, and after her decease to 
his daughter Mary and the heirs of 
her begotten or to be begotten, 
as tenants in common, and not as joint 
tenants ; but if such issue should die 
before he, she, or they, attained 21, 
then to his son Joseph in fee : and then 
he Revised another estate to his wife 
for life, remainder to his son Joseph 
and to ihe heirs of his body begotten or 
to be begotten ; but if he died without 
issue, or such issue all died before at- 
taining 21, then to his daughter Mary 
and the heirs (f her body begotten or 
to be begotten ; such issue, if more 
than one, to take as tenants in common : 
the Court held, that the daughter 
Mary only took an estate for life in 
the first estate, with remainder to all 
her children equally as purchasers. 
Doe d. Strong v. Goff, 1 1 E. R. 668 

13 A devise to S. N. the son of T* N, for 
life, remainder to trustees, &c. remain- 
der to the first and other sons of the 

. body of S. A^. and Uie heirs male of 
their respective bodies ; and for default 
of such issue, to the use of all and every 
the iuughters of the body of T, N» be- 

S Ottai or to be begotten ; and for de- 
mit of studi issue to the right heirs of 
T.N. for ever, T, N. di^, leaving 
issite S. N. and two daughters : Held, 
Itatlboda^fblcrrtiiA eitates fur their 


. livesi D^n d, Briddbn ^ Ux, v. Page, 
HE. R. 603, /I. 

14 Tcstatory after a general introductory 
clause " as to his worldly estate/’ de- 
vised to his wife daring her natural 
life ail his houses in ^an Lane ; he 
then devised several houses, without 
words of inheritance, to his sons T, B, 
and S. B., and after the death of his 
wife he gave to his son W, B, all those 
his three houses or tenements in Swan 
Lane, in the tenure or occupation of 
J,, B, and C , ; he likewise gave several 
legacies to be paid within six months 
after his death, and concluded thus ; 

and I charge all my estates both real 
and personal with the payment of the 
above or afore mentioned legacies, and 
I appoint my beloved wife and my son 
r. B,, my son S, B., and my son W. B., 
executors of this my will, and after my 
just debts and funeral expenses are 
paid, then the surplus of my effects, 
both real and personal, to be equally 
divided to my executors which shall 
be then living. TJie Court of C. P. 
held, that W, B. only took an estate 
for life under the devise of the three 
houses in Swan Lane after the death of 
his mother, notwithstanding the words 
of charge, See, ; but that he took a fee 
in one-fourth part under the residuary 
clause. Doe d. Briscoe v, Clarke. 

2 N. R. S43 

15 Devise of all and singular other his 
freehold, copyhold, and leasehold mes- 
suages, farms, lands, tenements and 
hereditaihents whatsoever and where- 
soever, not before devised, equally be- 
tween W. and T, for their joint lives, 
remainder to the children of M,, and 
their heirs male and female, was held 
to pass a life estate to W, and T. in the 
after purchased lands, notwithstanding 
a subsequent devise of ail the rest and 
residue of alt hi* real estate not before 
disposed Uf, and all other his estates 
and interests whatsoever, vested in 
him as Mdrtgagee, or trustee under 
any deed, or win, or otherwise howso- 
ever, and of all the rest and residue of 
his personal estate to his wife, her 
heirs, executors, &c. Goodtitle d. 
Woodhem V. Meftdith, 2 M. 1 S. 5 

VIII. iOiat-tnMAifCV, ok tiilAiicy i» 

1 A devbe to At and itmigefa to 
each «lher> Matoi a j(^ and 
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tfce Conveyance by one severs the | 
joint^tenancy and passed a moiety ; ! 
but if the devise he to husband and 
v^'ife, they take by entireties and not 
by moieties, and the husband cannot 
by his own conveyance devest the 
estate of the wife. Doe v. Parratt, 

5T.R.654 

2 Devise to the use and behoof of the 

testator’s niece S, C., and his two 
nieces E, G. and A. C., and the survi- 
vor and survivors of them, and the 
heirs of the body of such survivor and 
survivors as tenants in common, and 
not as joint tenants : Held, that under 
this devise S, C., £. G., and A, C. took 
as tenants in common. Garland v. 
Thomas, 1 N. R. 82 

3 Devise to the three sisters of the tes- 
tator for and during their joint natural 
lives, and the natural life of the survi- 
vor, to take as tenants in common and 
not as joint tenants ; remainder to 
trustees during the respective lives of 
the sisters, and the life of the survivor, 
to preserve contingent remainders ; 
and from and after their respective de- 
ceases and the decease of the survivor, 
remainder over : Held, that the sisters 
either took the estate as joint-tenants, 
to be regulated in its enjoyment as a 
tenancy in common, or as tenanU in 
common with benefit of survivorship. 
Doe d, Borwell v. Abey. 

1 M. & S. 428 

4 Devise of all his real and personal 
estate, wheresoever and whatsoever, 
equally to bis sisters M, and E; or to 
the survivor of them, and to be dis- 
used of by the survivor as she may 
y will devise : Held, that the sisters 

did not take as tenants in common in 
fee ; nor supposing them to be tenants 
in common for life, with a contingent 
remainder in fee to the survivor, or 
with a power to the survivor to dispose 
of the fee by will, was it such a con- 
tingent remainder as was devisable 
by a will niade by one in the lifetime 
of both the sisters, or was the power 
well executed by such will. Doe d. 
Calkin v. Tomkinson. 2 M. & S. 165 

IX. DSVISES BY IMPLICATION. 

1 Where a testator had freehold, custom- 
and copyhold estates ; and after 
introductory wonls, as to all his 
wiwidly estate^ devised two rent-charges 
'Mk of all kU rttd estatej and also two 


copyholds in Middlesex for litea^ itid 
subject thereto, devised " all his flte^ 
hold manors, lands, &c. in Yarksklre 
and other eounti^, and the reversion 
of the two copyholds to his son for life, 
with successive remainders in tail ihale 
to kis first and other sons, with like 
remainders to other branches in the 
male line and in default of such is- 
sue he devised all his ^'said (freehold) 
manors, land, &c. to his eldest dku^h- 
ter in tail male in strict settlement, 
with like remainders to his second tod 
third daughter ; and by the residuary 
clause devised all other his manors, 
lands, &c. either freehold or copyhold, 
except those in the counties of York, 
&c. which he had before disposed of, 
subject to the said rent-char^k in fhil- 
ure of issue male qf his son and him- 
self, to his three daughters, as tenants 
in common in fee : Held, that certain 
customary estates being generally re- 
puted and called copyholds, and the 
testator having distinguished in other 
parts of his will between copyhold and 
freehold, must be presum^ to have 
used the freehold in its usual and 
popular signification. And it seems 
that as by such residuary clause the 
daughters would not take till failure of 
issue male of the son, and of the de- 
visor \ the son (the heir at law) took 
an estate tail by implication in the 
customary estates not before devised. 
Roe d. Conolly v. Vernon. 5 E. R. 51 

2 By a bequest of leasehold to R. un'il 
his (eldest) son T. shall attain 21, and 
no longer ; but in case T. shall die in 
minority, then to J. or 0. (his younger 
brothers) or either surviving or at- 
taining 21, as aforesaid ; with a desire 
that R. would quit and deliver up the 
prefnises as aforesaid, and confiriaing 
the bequest of them to R.^s family on 
* his relinquishment of a certain claim, 
which he did relinquish : Held, diat 
T., on his attaining 21, took the estate 
by necessary implication ; though 
there were a devise of the residue to 
'N. the younger brother of R. Good^ 
right V. Hoskins, 9 E. R. S06 

X. conditional or contingent with 

REMAINDERS OVER; AND HEREIN OF 
VESTED REMAINDERS. 

And see executory devise, post, 281 . 

1 Where the testator had three listers, 
(one of whom was married), and de- 
vised huids to trustees and their hdits. 
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/ /' in trust that they and their heirs 
should^ during the life of the married 
^ sister, receive the rents and profits, and 
pay the same to the two other sisters, 
their heii’s and assigns : and from and 
after the decease of the husband, in 
case the married sister should be then 
living, to the use of the three sisters se- 
verally in thirds for life, with several 
remainders to their first and other sons 
in tail, remainder to the daughters as 
tenants in common, with cross remain- 
ders between the sisters on default of 
. issue of their bodies respectively, re- 
mainder over in tail the condition 
of the married sister’s surviving her 
. husband, is not annexed to any of the 
limitations subsequent to the limita- 
tion of the life estate ; and the remain- 
der-man in tail can alone make a good 
tenant to the prcecipe upon the death 
of the three sisters without issue, not- 
withstanding the husband be then 
living. Horton v. Whittaker. 

1 T.ll.d46 

3 Under a devise to a wife for life, pro- 
vided she remains a iiidoiu, but in case 
she marries a second husband, then to 
J. S. when he shall attain his age of 23 
years, the wife has an absolute estate 
till J. S, is 23, though she marry be- 
fore. Doe d. Dean and Chapter of 
Westminster v. Freeman tV Cx. 

1 T. R. 389 

3 Where the testatrix, by virtue of a 
settlement, had an estate for life, with 
a power to dispose of 1000/. in case J. 
W. or any issue of his should be living 
at her death, out of a term of 500 i 
years vested in trustees, with i;.inain“ 
der to J. W. for life, and then to his 
sons and daughters in tail, with re- 
mainder to herself in fee, and reciting 
the settlement and power, devised the 
said sum of 1000/. to trustees for cer- 
tain purposes, if J. W, or any of his 
issue should he living at the time of her 
death ; and then devised that, in case 
neither the said J. W. nor any issue of 
his body should happen to be living at 
the time of her decease, by which event 
the said manor, by virtue of and under 
the limitations in the said deed of settle- 
ment, A*c. would devolve upon her and 
her heirs, she gave the premises to the 
same trustees for 500 years, to raise 
the said 1000/. immediately after her 
decease, and within six months after 
to raise a further sum of 1000/. ; and 
from and after the determination of 


the said term, and subject thereto, de- 
vis«i the premises to her mother for 
life, remainder to her own daughter in. 
fee, remainder over to A. W. in fee, 
in case her daughter should die 
before 21, or without issue; the con- 
tingency of J, IV,, or any of his issue 
not being living at the lime of the tes- 
tatrix’s death is annexed to all the sub- 
sequent limitations ; and he having 
survived the testatrix, the heir at law 
of the testatrix, and her daughter, who 
died before 21 and unmarried, is en- 
titled to the estate against A. W. the 
remainder-nian in fee under the will. 
Doc \, Wilkinson, 2 T. R. 209 

4 Where A, devised his estate to his 
two daughters, to be equally di* 
vided between them, one moiety to 
one and her heirs, and the other moiety 
to the other for life, and after her de- 
cease, to the issue of her body and their 
heirs for ever, and siie had one child 
living at the time of the devise, the 
second took only an estate for life, 
with remainder to her children as 
pureliasers. Doe d, Cooper Collis, 

4 T. R. 294 

5 A. devised to his son B, for life, re- 

mainder to trustees during R.’s life to 
preserve contingent remaimlers, ne- 
vertheless to permit B, to receive the 
rents and profits, remainder to the 
first and other sons of B. in tail male, 
remainder to C. ; with a provi'^o that 
if B. should succeed to the estate of 
H. the limitation of y4.’s estate to B. 
should cease, and the next in remain- 
der should take as if B. were dead : B. 
succeeded to !>.’» estate before he had 
a son : Held, that the limitation to the 
trustees continued during the whole 
of B.’s life, so as to support the con- 
tingent remainders- Doe d. Heneage 
V. Heneage, 4 T. R. 13 

If an estate be devised to B. the wife 
of A, for life, remainder to trustees to 
preserve, &c, remainder to the chil- 
dren of A, and B. and their heirs for 
ever, to be divided among them 
equally, and if but one cliild, to such 
only child, and his or her heirs for 
ever ; and for default of such issue, 
remainder over ; and at the death of 
the devisor A, and B. have no child ; 
the estate limited to their children is 
a contingent remainder in fee, which, 
on the birth of a child, will vest in that 
child, subject to open and let in those 
who may be born afterwards ; and the 
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remainders over be defeated by 
that estate becoming vested. . In such 
a case the words '‘/or d^ult of such 
iseue/* mean " for default of such chil- 
dren.** Doe y. Perryn, 3 T. R. 484 

7 Under a devise to A. and his heirs, 
but if he die without settling or dis- 
posing of the same, or without issue, 
then over ; may settle the estate in 
bis life-time, and defeat the limita- 
tion over. Beaehcroft v. Broome. 

4 T. R. 441 

8 A. devised to B. his wife for life, and 

empowered her to devise the same to 
any one or more of his child or chil- 
dren in such manner, share, and pro- 
portion as she should appoint, " but 
so as the said estate should not be di- 
videcT, but transmitted whole and en- 
tire to his heirs and itt another part 
(after devising an adjoining estate in 
the same way) he added that his will 
was that “ they should be considered 
ui one estate, and be transmitted entire 
to his family ;**s and in default of ap- 
pointment, to his own right heirs; 
B. by will devised and appointed to 
their son C. for life, remainder to trus- 
tees to preserve contingent remainders, 
remainder to the first and other sons 
of C, m tail general, remainder to 
the daughters of C. in tail general, 
and with the like limitations to D. and 
E. two other children; all their chil- 
dren C. D. and E. were alive when A. 
devised ; Sw. what estates did they 
severally lake ? Per Lord Kenyon, C. J. 
and Grose, J. they respectively took 
estates in tail general ; per Ashhurst and 
Buller Justices, they respectively took 
life estates, with remainders in tail to 
their respective childreu. Griffith \. 
Harrison. 4 T. R. 737 

8 Devise of testator’s burgage house 
(being burgage held of a manor 
where there is no custom of entail- 
ing) to bis wife for life or until mar- 
riage, and after her decease or mar- 
riage to R. C, his younger son for 
and during the term of his natural 
life, and after the decease or mar- 
riage of his wife, and also after the 
decease of his son R, C. unto the heirs 
of the body of R. C. lawfully begotten 
or tc be begotten, equally amongst them 
US shall then be living, share and share 
alike (there being not any child of 
R* C. then born), and in case R. C. 
die without issue lawtully begotten or 
to be begotten, after his decease, re- i 
.inaiiider over; Held, that R. C. took | 


either an eatate of inheritance in the 
nature of dn estate tdii]^ or an estate 
for life with^a contingent remainder to 
his children, depending on tlie event 
of there being a child born and living 
at the death of R. C.; and that in 
either case, the child of R. C. was 
barred by the freehold of the lord be- 
coming united, by a deed of enfran- 
chisement, in the owner of the cus- 
tomary estate, who derived title by 
conveyance from R. C. after his estate 
came into possession. Roe d. Clemett 
V. Briggs. 16 E. R. 406 

10 Devise to two jointly to be divided 
between them for their natural lives, 
and after their decease, to such child 
and children of the two, of their bo- 
dies lawfully begotten, share and share 
alike ; and "in failure of such issue, to 
such child of W. C.i there being a 
child of one of the two living at the 
time of the devise, and death of the 
testator, this devise creates an estate 
for life in the two, and the same in 
the child ; and the remainder over 
failing, the heir at law of the testator 
took the fee. Doe v. Gunniss. 

4 Taunt. 313 

1 1 Devise to the testator’s seven sisters* 
share and share alike, on the death of 
any of them, her share to go to her 
first and other sons in tail, and in de- 
fault qf suck sons, to her daughters as 
tenants in common, and in case of 
any of the seven sisters^ dying without 
leaving any issue of her body begottc:i, 
or such issue dying before 21, and 
without issue, then to and amongst 
the survivors of his said seven sisters 
and their issue, to descend , in like 
manner as before mentioned; and in 
case all his said seven sisters should die 
without issue, or leaving issue, such 

. issue should all die before he, she, 
or they should attain 21 years of age, 
and without issue” then over. The 
Court of C. P. held, that the words, m 
default of such sons, did not make the 
remainders to the daughters of any 
sister depend on the contingency of 
the sister’s having no son born, but 
that on the death of the sons of any 
of the sisters without issue, the remain- 
der to the daughters of such sister 
took efiect. Doe d. Dacre (Barss.) v. 
Dacre (Lady Dawaeer). 

1B.&P.250 

12 Buller J. dissented from the other 
three Judges of C. P. on the above 

T 
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case, and cited. Keen de Pinnock ct without leaving issue,” then over; the 

Ux, V. Dixon* 1 B. & P. 254, ». Court of C. P. held that all limitations 

And Denn d. Briddon^if Ux, v. Page. subsequent to that to B., being contin- 

1 B. & P. 261, w. gent, the remainders in the freehold 

13 But the Court on a writ of error, were barred by hue and recovery le- 

unanimously affirmed the judgment of vied and suffered by B. ; but that the 

the Court of C. P. Dacre {Lady Do^.) leaiaehold vested in the remainder- man 

V* Doe, in error. 8T. R. 112 on the death of B. without issue. 

14 Devise of all the devisor’s estates to Burnsull v. Davy. 1 B. & P. 215 

/l.and the issueofher body, as tenants in 19 Devise to G. L. the testator’s heir at 
common : but in default of such issue, law for life, and from and after his 

or being such, if the}" should all die death to C. B. her heirs and assigns, 
under 21 and without leav ing issue, in case she shall survive and outlive the 
then over: Held, that all the limita- said G. L. but not otherwise; and in 
lions subsequent to that to A. were case she shall die in tlie lifetime of 
contingent, and were consequently the said G. L. then to G. L. his heirs 
destroyed by a recovery suffered hy A and assigns for ever: Held, that the 
Doe d. Davy v. BumsalL 6 T. R. 30 devise to C. B. w as a contingent rc- 

15 If a freehold lease for lives be limited mainder, and barred by a fine levied 

by w'ill to A. and the heirs of his bo- by G. L. Doe d. Planner v. Scuda^ 

dy, with remainders over ; A. may more. 2 B. & P. 289 

dispose of the whole, and defeat the 20 One devised lands to trustees in fee 
remainders by any conveyance during (subject to the uses of a certain term 

his life-time; or, semble, by his will of lOOO years), to the use of W. JI. 

only. Deed. Blake V. Luxton C Clerk). for life, second sop of the devisor’s 

6 T. R. 289 daughter indy E. subject to the pro- 

16 Under a devise to A. for life without vise after mentioned; remainder to 

impeachment of waste, remainder to trustees to preserve contingent uses 

his eldest son lawfully to be begotten, during W. //.’s life, but to permit him 

and the heirs of such son, and in de- to take the rents, : and after his 

fault of issue male of A. then to B,, decease to the use of his first and 

fyc. A. takes an estate for life; re- other sons successively in tail male, 

mainder to himself in tail: and though subject to the same proviso, &c. and 

A. could not bar the estate tail to his in default of such issue, remainder to 

eldest son, yet he may sufier a reco- the use of the third and other sons of 

very, and by coming in as a vouchee iady E. successively in tail male, sub- 
under a double voucher, may bar all ject to the same proviso, &c. ; and in 

the remainders over. Doe d. Bean v. default of such issue, with like re- 

Halley, 8 T. R. 5 mainders to the second son of lady 

17 Under a devise to A., and to the issue eldest son, &c. ; and in default ol such 

of his body, his, her, or their heirs, issue to the use of the devisor’s grand- 

equally to be divided if more than one ; daughter C. H. for life, subject to the 

and if A. have no issue of his body proviso, &c. ; remainder to trustees to 

living at his decease, then over ; Held, preserve contingent uses, &c. ; re- 

that A. took at least an estate for life, mainder to the use of her first son (the 

with a contingent remainder in fee to plaintiff ) in tail male, with other re- 

his issue, if any : in which case the mainders over, all subject to the same 

remainder over was also contingent, proviso; which was that if fV. H., or 

being a contingency with a double either of the persons to ivhom the estate 

aspect ; and that whether A. took I'or teas Umited, should become Earl of E., 

life, with such contingent remainders, the me limited to such person and his 

or whether he took an estate tail, the issue male should cease and be void, as 

remainders over were equally destroyed if such person were dead without issue 

. by bis having suffered a recovery be- tf his body. The devisor’s daughter 

fore he had any issue bom. Doe d. lady E. at the time of his death had 

Gihnahy. Elvey. 4 E. R. 313 only two sons, her eldest (afterwards 

18 A. devised all his freehold and lease- lord E.) and the said fV. H., but she 

hold estates to B., and the issue of her had afterwards a third who died under 

body ** as tenants in common, but in age, and the said W* H. was let into 

default of such issue, or being «uch, possession at twenty-ltiree, and had 

if they should all die and one sonj and held, that oa the death 
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of h\9 eldest brother without issue, by 
which event W, H, became earl of X., 
the plaintiff who was then next in 
remainder, supfKusin^ W. IL had in 
fact died without issue, was entitled 
under the will to take an estate in tail 
male in possession, subject to the 
trusts of the term of 1000 years. 
CaJT V, The Earl of ErroL 

6 E. R. 58 

21 One havinsj real and personal estates, 
gave by his will several legacies and 
annuities, which he directed to be 
paid by his executrixes out of his real 
and personal estates, which he charged 
therewith; and then devised certain 
lands in Y, to A and H. (two out 
of five daughters which he liad), and 
their heirs, as tenants in common, on 
condition that, in case they or either 
of them should have no issue, they or 
she, having no issue, should have no 
power to dispose of her share, except 
to her sister or sisters, or their children) 
and he devised all the rest and residue 
of his real and personal estates to A. 
and to H. in fee ; whom he made his 
executrixes. On his death A, and if. 
entered, and afterw'ards A, levied a 
fine of her moiety to the use of bet 
liusl)and in fee, and died: Held, that 
the condition against alienation, ex- 
cept to sisters or ^their children, an- 
nexed to the devise to A. and H. and 
their heirs, was good ; and that for the 
breach of it by .4. in levying such 
fine, the heirs of the devisor might 
enter on her moiety ; it being a re- 
mainder undisposed of, by the resid- 
uary clause which was only intended 
to iiperate upon such things of which 
no disposition had been made by the 
will, and not contemplating the devise ' 
over of the respective moieties of the 
daughter's on non-performance of the 
condition : Held, that one of the se- 
veral ro-heirs of the devisor might enter 
for non-performance or breach of the 
condition, and recover her own share 
in ejectment. For that where the en- 
try upon a claim by one of several co- 

f )arceners, who make but one heir, is 
awful, such entry made generally will 
vest the seisin in all, as the entry of all. 
Doeu, GillSfUx, Pearson. HE, R. 173 
22 A devise to T. C. for life, with re- 
mainder to his child or children, by 
any woman whom he should marry, 
and his or their executors, &c. former. 
Upon a condition that in case the said 
T , C, should die an iifamt unmarried^und 


without issue, the premises should go 
to his father, W. C. and his three* other 
children share and share alike, and their 
heirs, &c., executors, &c., Held, that T. 
C. having attained 21 and married be- 
forehis death, the devise over could not 
take eff^t, for that such devise over was 
upon condition that T. C. died in his 
minority leaving neither wife or child. 
Doe d. Everett v. Cooke. 

7 E. R. 269 

23 One having an only child Rebecca, 
who was married and had three chil- 
dren, Thomas, Rebecca, and Ann, de- 
vised his copyhold to Rebecca his 
daugh ter for 1 i f‘e,remai nd er to h is grand- 
daughler Rebecca for life, remainder 
to trustees to preserve contingent re- 
mainders, remainder to the use of the 
issue of the body of his grand-daugli- 
ter Rebecca, in such parts, shares, and 
proportions, manner and form, as she 
should by will or deed ajipoint; 
and in default of' appointment to the 
use of all and every the children of his 
said grand-daughter and their heirs, as 
tenants in common : and, in default of 
such issue, to the use of all and every 
the other children of his daughter Re- 
becca and their heirs, as tenants in 
common, &c. ; and in default of such 
issue to his own right heirs. The 
Court held, that upon the death of the 
testator's daughter and of his grand- 
daughter Rebecca, without any ap- 
pointment, an only child of the latter 
took an absolute fee ; on whose death, 
under age and unmarried, the premi- 
ses descended to lier uncle Thomas as 
her heir at law ; and that the subse- 
quent limitations in the other children 
of the testator's daughter Rebecca did 
not take eftect. For the devise to the 
children of his grand-daughter Rebec- 
ca and their heirs primd facie carries 
.a fee; and the subsequent words in 
default of such refer \.o her chil- 

dren, and not to tiieir heirs ; though 
the limitation over in default qf such 
issue be made to those who might take 
as heirs to the children of Rebecca the 
grand-daughter. And the intention of 
the devisor that her children, if any, 
should take a fee is further evinced by 
this, that the limitation to them and 
their heirs is in default of appointment, 
under a power given her to appoint 
** to the use of the issue of her body 
in such manner and /om, as wedl as in 
such parts, shares, and proportions, 
she should direct under which 
T2 
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words "manner and form" she might j again that no part should go over f 
1 'ij 8*>y ®f her his right heirs while there remained 

cliildren \x\fce, and was not restrained any issue of his sisters^ therefore llje 

to appoint to tlum in tail only ; which devise is in eflect to his niece 5. E. for 

^rnitation, in default of appointment, life, remainder to her first and other 

IS a substitution for the execution of sons successively in tail, remainder to 

we power. Rex v. I'ht Marquis of her daughters as tenants in common in 

oj 7 E. R. 521 tail with cross remainders (by iinplica- 

** W here a testator devised all his real tion) between those daughters: remain- 

estate (except at 5.) to the head of his der to the issue of the four sisters of 

family fbr life ; and then to several of the devisor in tail ; and one of the four 

the junior branches in succession, to sisters having issue a son and two 

each for life; with remainder to his first daughters living at the death of the 

and other sons in tail male ; with the testator, at all events they took vested 

ultimate remainder to his own right estates in remainder; and whether that 

^irs ; and then devised his estate at son took conjointly with his two sisters 

S. to some by name of the junior in tail, or whether the son would have 

branches, but not to all of those to taken first in tail, with remainder to 

whom he had devised the first estate, his two sisters in' tail, made no differ- 

and varying the order of succession, ence in the event, as the son died with- 

to each for life, with remainder to his out issue. And the three other sisters of 

first and other sons in tail male ; and the devisor, and his niece S. E. having 

then devised that ** for default of such all died without issue after the deatli 

issue,** the estate at Si should go ** to of the devisor : Held, that the two 

such person and persons, and for such surviving daughters of the fourth sister 

estate and estates, as should at that were entitled to all the estate against 

tme, (?. €. on the death of the last the devisee of the niece, who was tiie 

tenant for life named, without issue devisor's heir at law. Roe d. IVren v. 

male), and from time to time after- Clayton. 6 E. R. 

wards, be entitled to the rest of his 26 A devise to M. L. the lestaloi ^s 
real estate by virtue of and under his daughter for life, remainder to the 

will: Held, that the ultimate re- children of her body begotten and 

mainder in fee of the estate at S, their heirs, and in default thereof to 

vested by descent in the person who fV. L. the testator's son in fi e : M, L, 

the testator^ s heir at the time of his died without children after If. L. : 
death, and did not remain in contiii- Held, W, L. took a vested remainder, 

gency under the will till the death of which was devisable in the life-time of 

the last tenant for life without issue M. L. Ives v. Legge, in Chancery, 

male who was named in the devise of 1743. i T. R. 48H, ii. 

that estate. Doe d. The Earl of Choi- 27 Under a devise of real estate in fee to 
rnondeley v. Maxey. 12 E. R. 589 J. M. when he attains the age of 21 ; 

Under a devise of all the devisor's but in case he dies before 2i, then to 

lands to his niece S. E. for life, and his brother when he attains 21 ; willi 

after that estate determined, the sarne like remainders over; J. M. the de- 

to trustees to preserve contingent re- visee, takes an immediate vested in- 

mainders, and after iier decease then terest, liable to be devested upon liis 

to remain to her first and Other sons dying under 21. Doe d. Hunt, v. 

successively in tail, remainder to her Moore. 14 E. R. 601 

daughters as tenants in common in 28 Testator devised to A. for life, and 
(.ail; and for default of such issue then after her death to B. for life, and at 

to the issue of the devisor’s four sisters the decease of A. and B. or the survi- 

in such manner as he had limited the vor, gave all his real estate to C, if lie 

same to his niece* s issue ; and for default should live to attain 21 , but in case he 

of such issue of his sisters to his own should die before that age, and D. 

right heirs; Held, that as by the )i- should survive him, in that case to i>. 

devisor's lands, if he should live to attain 21, but not 

which description runs through tlie otherwise, but in case both C. and D. 

subsequent remaindei's, it was his ap- sliould die before either of them should 
l)arent intent that his estate should go wttain 21 , then to E. in fee : Held, tliat 

over altogether in default of issue of his C. took a vested remainder. Brom- 

iriecft to the issue of his four sisters, and feld v. Crowder* I N.' R. 315 
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29 Devise of all the testatrix’s real es- 
tate to her cousins M, A. and A, L 
(who were females) their heirs and as- 
sijjns for ever, subject lo certain an- 
rinilU’s {inter alia), one to her brother 
A. (her heir at law), and another to 
her sister S., and their children for 
life; and the testatrix charp;ed her 
real estate therewith, and directed that 
the surplus profits should to A. for 
life, remainder to his children for life, 
remainder to S, for life, remainder lo 
the siirviviivT children of her brothers 
and sisters for life, but gave no direc- 
tions as to the remainder in fee : Held, 
that d/. A. and /L L took the remain- 
der to their own use, although they 
also took legacies under the will; and 
that there was no resulting use to 
the heir at law. Smith d. Dennison v. 
King, 16 K. R. 

^6 Devise of all the testator’s freehold 
estates to J S. for life, and on his 
decease to and among his chiklreii 
equally, at the age of 21, and their 
heirs as tenants in common; but if 
otjly one child shall live to attain 
such age, to such child and his or her 
l\eirs, at his or her age of 21 ; and in 
case J. Si shall die without issue, or 
such issue sliall die before 21, then 
ovt r: Meld, that the children of ./. .V. 
took a vested remainder. Doe d. 
Roake V, NomclL I M, & S. 827 

31 Devise of testator’s leasehold houses, 

lield for a term renewable, to J. T. S. 
to his own use and benefit on his at- 
taining 21, upon trust that his (the 
tcstator'>) trustees should pay and per- 
form rents and covenants, and renew 
the same from time to time, and for 
that purpose to make Jiurrender, &c.,' 
and also lo permit the trustees to re- 
ceive the rents during the minority, 
the mainteiuiiice of the infant to be 
paid thereout, with liberty to M. P, 
to keep the houses during tiie minority, 
paying rent to the trustees, &c : Held, 
that this was in effect a dc.wise to the 
truslees (luring the minority, with a 
Vested remainder to J. 1\ S the in- 
fant; and that the interest of AL P. 
ceased on the decease of «/. T* -S’, be- 
fore 21. Goodright d, Revell, v. Pur- 
leer, - I M. & S. 692 

32 Devise lo the use of the testator’s j 
daughter for life, remainder to her i 
hist and other sons and daughters in 
tail, with like reinainders to his rhece, 
{jicr $»op8 and daughters severally and 


I successively, and for default of such 
'issue to such of the uses, for such of 
the intents, and subject to such limi- 
tations declared by the will of T. V, as 
shall be then existing undetermined or 
capable of taking efiect, *or as near 
thereto as the deaths of parties and 
* other intervening accidents and con- 
tingencies, and the rules of law and 
equity, will then permit : Held, that 
T. S. V, who would have taken a vested 
remainder in tad, and would have been 
tenant in tail in possession under the 
will of T, V. took no vested estate un- 
der the second will, during the life of 
the second testator’s daughter. Phil* 
tips V. Deakin. 1 M. & S. 744 

38 Devise to the use of J, C. his brother 
for life, and from and after his decease 
to his first and other sons, according to 
their seniority of age and priority of 
birth ; and \i‘ J. C. should die without 
such issue, and before they arrived at 
21, then to the use of J. M. (eldest 
son of T M, his brolher-iu-lavv), and 
hi> son or sons limited as aforesaid, and 
if J, M, should die leaving no son or 
sons as aforesaid, then J. M, second 
son of 7’. M,, and his son or sons 
limited as afoiesaid, and if the said 
J, M. should die, having no son or 
sons in the manner aforesaid, then to 
the use of his niece A. M. her heirs 
and assigns for ever ; Held, that J. C. 
having died without issue, J, M. (the 
eldest son of T. M.) took an estate 
for life, and W. C. M. (his only son 
who had alUined 21) took a vested in* 
defeasible renminder in fee. Marshall 
V. Hilt. 2 M. ik S. 60S 

XI. CROSS REMAINDERS. 

What leords shall create cross remain-' 
dersin a deed, see limitaiions, 

I The rule is, that, as between two only, 
•it shall be presumed that cross remain- 
ders were intended to be raised ; but 
if there be more than two, it is neces- 
sary to resort lo other w ords in the 
will to discover an intention lo ra.se 
them, 'rherefore, where A, devised 
I to all and every the daughter and 
daughters of the body of R., aiid 
heir^ male of the hotly of such (Wiu li- 
ter or daughters equally hetvvten 
them, if more tiian one, as tenants m 
common ; and for default of such 
he devised all his said lands toC. : Ikid 
that the daughters of B. took cro.^s 4 e- 
xnainders. Atherton v. P^e, 4 d’. K. 71U 
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2 Under a limitation (after estates for 
life to A, and B.) of " all and every 
the said premises to aK and every the 
younger children of B. begotten or to 
be begotten, if more than one, equally 
to be divided amongst them, and to 
the heirs of their respective body and 
bodies as tenants in common, &c. and 
if only one child, then to such only 
child, and to the heirs of his or her 
body issuing ; and far want of such 
issue/" (a devise of) the said pre- 
mises toC. N., &c. (with several limi- 
tations over) /* ** and for want of such 
issue,^' then the testator divided the 
said premises between several branches 
of his family : Held, that cro<s re- 
mainders were to be implied between 
the younger children of B. from the 
apparent intention of the testator from 
the whole of the will, notwithstanding 
the use of the word respect ive in such dc« 
vise. Watson v. Foxon. 2 E. R. 36 
3 A devise by A. (having three sons and 
seven daughters) to his sons in suc- 
cession for life, remainder to the heirs 
male of their bodies, remainder to the 
heirs female of tlieir bodies, remainder 
to all and every his daughter and 
daughters (if two or more) as tenants | 
in common, and to the heirs of tier i 
and their bodies, remainder to the ) 
heirs of the devisor’s brother; gives 
cross remainders to the daughters. 
Between more than two the presump- 
tion is against cross remainders ; hut 
IhiS may be controlled by a plain in- 
tention to the contrary. Doed. Bur- 
den v. Burrille. 2 E. II. 47. notd. 

4 Wherever it appears to be the inten- 
tion of a testator that the whole of his 
estate shall go over together, upon the 
failure of issue of more than two te- 
nants in common, cross remainders 
shall be implied between them in the 
mean time, in order to effectuate that 
intent. J)oe d. Gorges v. Weib, 

1 Taunt. 234 
And see Doe d.Coc^ v. Cooper, ante 267 

XII. REVERSION — HOW IT WILL PASS. 

I The testator being seised of one un- 
divided moiety of three tenements in 
A,, aVid also ot the reversion in fee, 
expectant on the death of J, S, of the 
other moiety thereof, and also seised 
of lands leased on lives in B., and of 
other lands in possession in J5., and of 
eeveral other lands in C., by a devise 
to jV. P,, all that his part, purpart, 


and portion of and in the tenement 
called and also all bis other lands 
in fee-simple, situate in B., and the 
reversion and remainder thereof,” the 
whole of the testator’s estate in A,, 
whether in possession or reversion, 
passed to AT. P, Doe d. Phillips v. 
Phillips. 1 T. R. 105 

2 A. being seised in fee-ta*l of an undi- 
vided one-fourth part of an estate, and 
entitled to the reversion in fee of an- 
other one-fourth expectant on the de- 
termination of an estate-tail, recited 
that she was entitled to the first, 
and devised it to B, C. in fee ; and 
then directed all the residue and re- 
mainder of her estate and eflecls to be 
sold as soon as might be afrer her death, 
and her funeral expenses to be paid 
thereout, and the overplus (if any) to 
be divided between D. and E . ; it was 
held that the reversion did not pass by 
these general words. Roe d. James v. 
Avis. 4T. R.605 

Jones V. Roe. 3 T. R. 88, 94, O.'i 
3 A. by will gave two legacies of 15U/. 
each to bis son and daughter, to be 
|>aid at 21 ; then he gave all his really 
and personalty to his wife for lil’e; 
and after her death one freehold 
estate to the son, and another to 
the daughter; hut if either or both 
of his children shouKl die belbre 
the wife, then those legacies wiiicu 
were left to them should return to the 
wife it was held, that on the death 
of the son before the luoiher, the mo- 
tiler was entitled to the reversion of 
that freehold estate. Hardacre v. Nash, 
5T.R.716 

4 Where, one seised in fee of a real 
estate, by her will fii*st made a (lisjjo- 
sition of her real estate to two persons 
for life, reserving a rent-charge out of 
the same, payable first to lier uncle for 
life, and then to her heir at law for life, 
which, “together with tiie repairs 
during the term, should be considered 
as kis rent for the said farm and af- 
terwards she proceeded to make a dis- 
position of her personal property, and 
then bequeathed and devised “ all the 
rest, residue, and remainder of her e/- 
fecis wheresoever and whatsoever, and 
of what nature, kind, or quality soever 
{except her wearing apparel and plate) 
to certain nephews and nieces, to be 
equally divided between them by her 
executors Held, that the reversion 
in fee in real estate did not pats by 
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the residuary clause, but descended to 
the heir at law ; although he had a 
rent-charge devised to him for hk life 
out of the same estate in the hands of, 
the tenants for life. Cam field v. Oil- 
hert. 3 E. R. 516 

5 A. being possessed of lands at L. which 

had been settled on bis marriage on 
himself for life, remainder to his w'ife 
for life Ibr her jointure, remainder to 
the heirs of their bodies, with rever- 
sion in fee to himself ; and having other 
lands in P. and settled to the same 
uses (eKcept a coppice, part of of 
which coppice as well as of some other 
lands he w^as seised in fee), after the 
death of his wife, and having only two 
daughters living, devised to his daugh- 
ter J. in tail, his unsettled estates by 
name, and all other his freehold, coj)y- 
hold, and leasehold lands which lie 
was possessed of or entitled to, and 
which were not settled in jointure on lus 
latewife {exce\)i the coppice w hich he 
directed should always be held with 
his estate at P.), she, his said daugh- 
ter, and the heirs of her body, paping 
out of all the aforesaid lands a certain 
ariiiuity unto his other daughter, if/. 
for life ; and in case his said daughter 
J. should die and leave no issue, tlien 
to his other daughter A. M. for life, 
remainder to her children charged, 4'c. 
remainder to his nephexo in fee : Held, 
that the reversion of the settled lands 
did not pass. Ooodtiile d. Daniel v. 

Miles. 6E. K. 494 

6 A. devised certain estates to B. for life, 
remainder to his sons and daughters in 
strict settlement, remainder to C. for 
life, remainder to his sons and daugh- 
ters in like manner, remainder to his 
own right heirs, and died ; B. being 
seised of the above estates as tenant for 
iilc, and also entitle<l to onc-sixth of 
the reversion as one of the right heirs 
of A. made his will, whereby he gave 
to his wile for life all such freehold 
and copyhold lands as he had pur- 
chased, or was seised of in fee-simple 
or in exchange for other lands in Kent ; 
and then after reciting that he had 
granted a lease for years to D. of the 
lands whereof be was tenant for life 
under A.^a will, declared that in case 
such persons as should be tenants for 
life or otherwise of Uiat estate, by vir- 
tue of A.*ii will should not molest D. 
jn tlie possession of the said lands as 
leased, and at the expiration of the 


lease should grant a new lease to his 
(B/s) wife for life, then be devised 
bis lands purchased of E. and F., and 
all lands that he then had or might 
have a right to, both freehold and co- 
pyhold, arising from exchange of land. 
Act of Parliament, or otherwise, in 
Kent, devised to his wife for her life, 
to go with and be subject to the same 
entail as the estates left by A. were or 
might be subject to by virtue of A.*s 
will, to take effect immediately after 
the decease of his wife, and in such 
cjLsc recommended his wife to give tlie 
furniture which belonged to the house 
on the estates left by A. to wdiomsoever 
might be living to enjoy it, but in 
case such persons as should be tenants 
for life or otherwise, by virtue of /i.'s 
w'il},should refuse to grant such lease, or 
should disturb D., then he gave to his 
said wife and her heirs all. his freehold 
and coj)yhold landsand houses which he 
had before devised to her for life only, 
and all the rest and residue of his real 
estate whatsoever, and all the rest and 
residue of his jjersonal estate of what 
nature or kind soever or wheresoever 
he gave to his said wife and her heirs, 
executors, aiiministrators, and assigns, 
for ever ; D, was not molested, and a 
new lease was granted to the wife of 
B. for her life : Held, that the wife of 
B. was entitied to the one-sixth of thjti 
reversion under the residuary clause 
in B/s will. Goodright d. Bucking* 
hunuhire (E.) v. Doiinshirc (Marq.) 
et Vx. 3B. & P.600 

A remote reversion of a settled estate 
will pass by the general words of a re- 
siduary clause in a will, by which the 
testator, having before devised certain 
otlicr real estates in strict settlement, 
and given annuities for life to A. B, 
and C. ; which annuities he charged 
upon all and singular his said ma- 
nors, lands, tenements, and heredita- 
ments, &c. not before disposed of : 
devised “ all and singular Ins said ma- 
nors, lands, &c. and other his real 
estate so charged with and subject to 
the said three several annuities as afore- 
said: although one of the annuitants 
had a prior life estate in the ptopefty, 
the reversion of which was in the tes- 
tator. For general words in a resi- 
duary clause will carry every estate or 
interest which is not expressly or by 
necessary implication excluded from 
its operation ; and no intention of tlie 
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testator to exclude the reversion is ne- 
cessarily to be implied from the cir- 
cumstance, that the charge of one of 
the annuities could not attach upon 
this reversion, as the other two might ; 
and the clause will be construed red- 
dendo singula singulis. Doe d. Choi- 
vtondeley, (Earl) v. Weaiherby, 

11 E.R. 329 

8 After a devise to one, and her heirs, of 
certain lands in A. and other devises 
fo the same person, her executors, ad- 
ministrators, and assigns, of leasehold 
interest in B. C. and D. a devise to the 
same devisee of all the residue of the 
testator's estate and effects, real and 
personal, whatsoever and wheresoever, 
not before disposed of after payment 
of debts, legacies, and funeral ex- 
penses, was held to carry a distant re- 
version ill fee in the lands of B. the 
residuary clause being considered large 
enough to carry the fee as compre- 
hending all the residue of the devisor's 
real estate, and giving it absolutely to 
the devisee; and the intent of the 
testator for that purpose not being ac- 
knowledged by tlie former devises to 
the same devisee, William d. Hughes, 
et Ux. v. Thomas. 13 E. RA41 

XIIJ. LIMITATIONS, IfOW CONSTRUEl). 

Arid see tit, PoviE\i,post, 

1 Where there is an express limitation 

of a chattel by w'ords, which, if ap- 
plied tp a freehold, would create an 
express estate-tail, the whole interest I 
vests absolutely in the first taker ; and 
a limitation over of such a chattel is 
too remote to take efiect. Doe d. Lyde 
V. Lyde. 1 T. R. 596 

2 But where there is no such express 
legal limitation, the Court will con- 
sider the meaning of the testator, id. 

3 So that where a term was bequeathed 

to G. L. for life, and after his de- 
cease to Margaret his w ife for life, 
ami after the decease of the survivor 
to the children of G. L, share arid share 
alike, and if G, L, died without issue 
of his body, then to R. L. for life, and 
after his decease to Mary bis wife ifor 
life, with remainders over," the limita- 
tion *to Mary was held good, G, L. 
dying without leaving issue, and R, L. 
^ying during his life. 1 T. R. bf96 

4 If a term be bequeathed to A, and 
bis lawful heirs, and if he die and 
i^ve no hwfyi heirs, then to B." tlic 


limitation to B. is good, Goodtiile d. 
Veakt V. Prgden. 9 T. R. 720 

5 A. by will devised to trustees to the 
use of B. for life, remainder to trus- 
tees, &c. remainder to the first and 
other sons of B., remainder to the 
daughters of B., remainder to the use 
of such person as he shall appoint by 
deed ; and afterwards by a deed, (in 
which he recited the will,) he ap- 
pointed the same premises after the 
death of B. and failure of her issue, to 
the use of the first and other sons of 
Cl, &c." B. afterwards died without is- 
sue : Held, that the limitations created 
by the will and the deed could not be 
united ; and that the {imitation in the 
latter to the first and other sons of C., 
&c. was too remote to take efiect, be- 
ing after a general failure of issue of 
B. Habergham v. Vincent, 5 T. R. 92 

6 Under a devise of lands trustees in 

fee in trust for A. (an infant) for 
ninety-nine years if he shall so long 
live, and after that term to his first, 
second, third, and fourth sons, and the 
issue male of their bodies, for the like 
term of 99 years, as they shall be in 
seniprity of birth ; and in default of 
$uc)t issue male in him or them, then 
to B, and the issue male of his body 
for the like term of 99 years ; and in 
default of such issue male, then to 
the right heirs of tiie devisor. A, takes 
an estate for 99 years determinable 
with his life, and upon his death his 
first son takes a like estate; but the 
subsequent limitations to his oilier 
sons, and to B, are void. Somerville v. 
Lethbridge. 6T.R. 213 

7 After a devise to an infant in venire sa 

mere for life in case it should be a son, 
remainder to such issue male or the 
descendants of such issue male of such 
child, as at the time of his death should 
be his heir at law, and in ca>e at the 
time of the death of such child there 
should be no such issue male nor any 
descendants of such issue male then 
living, or in case such child should 
not a son, then over; the limita- 
tion over is not too remote to take ef- 
fect. Long V. Blue kail. 7 T. K. 100 

8 Under a devise to the testatrix's 
dauobter E. for life, remainder to her 
children and their heirs for ever ; but 
in case B. die without leaving any is- 
sue of her body, then to certain other 
grandchildren, by other daitghters^ 
equally to be divided between thpn. 
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share and share alike, as tenants in ecutory devise. J?*e d. Sheers t. Jtf~ 
common : but in case of the death of /ery. « „■ . l • '* 

either of her grandchildren, under uge, 7 Devise " to & S, her heirs and assigns 
and without leaving hny issue, the for ever, but if she shall happen to 

share of him or her so dying should die leaving no child or children lawful 
be for the benefit of the survivors of issue of her body living at the time of 

the respective family, &c. : Held, that her death, then to F. B. and his heirs ; 

the grandchildren took a fee in their held the devise in fee to S. S. Was not 

respWtive shares, by reason of the dc- restrained by the subsequent words to 

vise over on their dying under age ; an estate tail, and that the devise over 

with an executory devise over, if any to F. B. was a good executory deviae. 

of them died under 21, and without Doe d. Barnjkld v. fVetton. 2B&P.324 

leavin"- issue at the time of their re- 8 Devise of real and personal estate to 
specHve deaths ; "and therefore the li- trustees, their heirs, executors, and ad- 

mitation over was not too remote. ministrators in trust, to lay out the 

Toaveu V. Bassett. 10 E. R. 400 personalty in land, and during the lives 

of the testator's sons, A., and C, 
and of his gTand.son D. the son of A» 
XIV. EXECUTORY DEVISE. and of such other sons as A. then had 

1 It is a settled rule of law that where or might have, and of such issue as D. 
the Court can construe a devise to be might have, and of such issue any 

a contingent remainder, they will other sons of A. might have, and of. 

never construe it to be an executory such sons as B. and C. might have, 

devise. Per Rooke J. 2 B. & P. 298 and of such issue as such sons might 

% A. devised to B. for life, remainder to have, as should be living at the time 

C. for 99 years if he should so long of the testator's decease, or born in 

live, remainder to the heirs of the body due time afterwards, and during the 

of C, ; the remainder to the heirs of lives and life of the survivor, or sur** 

the body of C. was held a contingent vivors, to receive the rents and profits 

remainder, and not an executory de- of the real e.state devised, and to be 

vise, and wa.s defeated by C.'s surviving purchased, and lay out the same, from 

Ij. ; there being no preceding estate time to time as they should arise, in 

of freehold to support it. Doc d. land ; and after the death of the sur- 

Musicl y, Morgan, 3T. R.76 > vivor of such persons, to divide the 

3 If land be devised to A, and his heirs whole into three lots, and to convey 

and assigns for ever, and if he die one to tlie eldest male lineal descendant 

leaving no issue behind hint, then over : of each of his three sons in tail male, 

|:he limitation over is good by w^ay of with remainders to the second and 

executory devise. Porter v. Bradlej/. third, and every other male lineal 

3 T, R. 143 descendant, with cross remainder 

4 An executory devise is good, if it must in tail male ; remainder to the trus- 

necessarily happen within a life or tees in fee, upon trust to sell and 

lives in being, and 21 years and the pay the produce to the King, to be ap- 

fractions of another year, allowing for plied to the use of the Sinking Fund, 

the time of gestation. Long y. Black- as should be directed by Parliament. 

all. 7T. R. 102 * This is a good devise at law^ and equity 

5 Under a bequest of a term of years will enforce the trusts. Thellusoji v. 

to A. and the heirs of his body and to Woodford. 1 JSb R. 357 

their heirs and assigns for ever, but in [But see now statute 39 & 40 (»eo. 3. 

default of such issue, then after his c. 98 ] 

decease to B. and his heirs," the limi- 9 Under a devise of lands to the testa- 
tation over to B. is good by w’ay of ex- tor's son and hi.s lieirs for. ever ; as to 

ecutory devise. Rilkinson v. South. part of the lands upon condition that 

7 T. R.555 he should pay to the testator’s daugh- 

6 Under a devise to T. F. and his heirs ter 12/. a year till she came of age, 

for drer, and in case he should depart and then pay lier 300/., and in default 

this life, and leave no issue, then to £., of payment that she should enter upon 

M. and S., or the survivor or survivors and enjoy the said part to her and her 

of ^em, share and share alike ; the heirs for ever : and in case his son and 

devise te M., and S., is ^ good ex- daughter both died without leaving a'tiy 
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child or issue, be devised the reversion 
and inheritance of ailihe lands to ano- 
ther : the Court of C. F. held that the 
devise over was not an executory devise 
but a remainder limited after succes- 
sive estates-tail of the son and also of 
the daughter by implication ; the in- 
tent being apparent that the devise 
over should not take effect till after 
failure of the issue of the son and 
daughter^ and that it should then take 


effect; and this being the only con- 
stiniction which could give effect to 
such iptent consistentlj^ with the 
whole of the will taken together. 
Tenm/ d. Agar v. Agar» 12 E. R. 2,53 
9 An executory devise over, contingent 
in case J, JB. shall die and not attain 
the age of 21, or having no issue, is 
defeated either by J. B. attaining 21, 
or by his having issue. Eastman y. 
Baker. 1 Taunt. 174 


DILAPIDATIONS, 


1 An action on the case for dilapidations 
of a prebendal house may be main- 
tained by a succeeding prebendary 
against his predecessor. Badcliff v. 

2T,R‘.630 

2 The statutes of the Church of Ely pro- 

vide that the receiver shall require the 
prebendaries to repair their houses 
when necessary, and upon their de- 
fault to repair them at their costs, but 
the materials are to be supplied out of 
the funds belonging to the church, 
and the charges of the workmanship 
only are to be borne by the pre])enda- 
ries; on a question wlietber a suc- 
ceeding prebendary should recover 
against his predecessor the full esti- 
mate of repairs wanting, or the amount 
of the vvorkraanshifi only : the Court 
thought it reasonable that he should 
recover the amount of the workman- 
ship only; and lieid that the church 
wore still bound to supply the rriate- 
riak. ibid, 

3 Where successive rectors had been in 


possession of land for above fifty years 
past; but in an action for dilapida- 
tions brought by the present against 
the late rector, it appearing that the 
absolute seisin in fipe of the same land 
was in certain devisees, since the stat. 
9 G. 2. c. 36. and that no conveyance 
was enrolled according to the first sec- 
tion of that Act, nor any disposition of 
it made to any college, &c. according 
to the 4th section : Held, that no pre- 
sumption could he made of any such 
conveyance enrolled, (which if it ex- 
isted the party might have shewn,) 
and consequently that the rector had 
no title to the land ; as the statute 
avoids all other grants, &c. in trust for 
any charitable use made otherwise 
than is thereby directed ; although in 
fact it appeared that one of those de- 
visees was the then rector, and that 
the title to the rectory was in BaUol 
College, Oxford, Wright v. Smythics. 

10 E. R, 409 


DISCONTINUANCE. 


L OF ESTATE. 

I In order to discontinue an estate-tail, 
it is necessary that the parly discon- 
tinuing sfiould be actually seised by 
force of the entail. Driver d. Burton 
V. Hussey. \ H. B. 269 

II. IN PLEAUING. 

1 A discontinuance is cured by the ap- 
pearance of the party by stat. 3 H. 8. 
e. 30., in penal as well as civil actions. 
Humble y.fUand [in error). 6 T. R. 255 
And see tit, pRACTJCjP, post. 


2 Assumpsit against three ; two pleaded 
a debt of record by way of set-off'; the 
plaintiff' replied nul tiel record, and 
gave a day to the two defendants, 
but entered no suggestion respecting 
the third: Held, on demurrer, that 
the action being discontinued, judg- 
ment must be given against the plain- 
tiffi even though the defendant’s plea 
were bad. 'tippet v. May. 

3 Leave given to discontimie a second 
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action on payment of costs. Mel- 
huish V. Maunder, 3 N. R. 72 

4 If defendant demur in replevin^ with- 


out adding an avowry, and prayer of 
return, it is no discontinuance. Serres ^ 
if Ux. r. Dodd. 2 N. R. 405 


DISSENTERS. 


1 Whether a person, not having ** holy 
orders/^ (i. e. by episcopal ordina- 
tion,) or ** pretended holy orders,'' 
(i. e. conferred by some ibrm other 
than episcopal ordination, acknow- 
ledged by Protestant dissenters,) but 
being a candidate only for holy orders 
of one or other descrij)tion, be enti- 
tled to require of the sessions to have 
the oaths administered to him, and to 
be allowed to make and subscribe the 
declarations required by the 8th sec- 
tion of the Toleration Act, 1 W. h; M 
c. 18., within the further description 
in that section of a person “ pretend- 
ing to holy orders," to enable him to 
preach, &c. without incurring penal- 
ties ; or whether these words are to be 
understood only of a person pretend- 
ing actually to have some description 
of holy ortlers ; at any rate it is not 
necessary that a person bringing him- 
self within the true meaning of ^^pre- 
tending to holy orders," should also be 
the teacher or preacher of a separate 
congregation of Protestant dissenters ; 
and the sessions having refused to ad- 
mit a person to take the oaths, and 
make and subscribe the declarations, 
because he bad not the conjoint 
qualification, this Court granted a 
mandamus to them to administer to 
him the oaths, &c., or to enable them to 
make a special return of the grounds 


I of their refusal. Eex v. The JuHieei of 
I Gloucestershire, 15 E. R. 577 

I 2 Under the Toleration Act, I W,ht M. 
c, 18. $. 8., the justices in sessions 
have no authority to require of a per- 
son claiming to take the oaths and to" 
make and subscribe the declarations, 
&c. therein mentioned, as a teacher of 
a separate congregation of Protestant 
dissenters, and to verify the same 
claim upon oath, that he should pro- 
duce a certificate from two of his con- 
gregation, authenticating such his ap- 
pointment, in compliance with a ge- 
neral rule before made at the sessions 
for that purpose. Rex v. The Justices 
of Suffolk, 15 E. R. 590 

S A Protestant dissenter merely stating 
himself as one who “ preaches to 
several congregations of Protestant 
dissenters," without shewing that be 
has any separate congregation attached 
to him, as such teacher or preacher t is 
not entitled to be admitted by the 
justices in sessions to take the oaths, 
and make ami buhscril)e the declara- 
tion, as required by the Toleration 
Act, 1 W, bf M. c, 18., in order to 
qualify himself, under the 8th clause 
of that statute, to olliciaie as such 
teacher or preacher. Rex v. The Jus- 
tices of Denhighshire, 14 E. R. 285 
And see Edgeombe v. Rodd 

5 E. R. 294, ante 6i 


DISTRp^S. 


L WHO MAY DISTRAIN. 

II. WHAT MAT BE DISTRAINED. 

HI. TIME OP DISTRAINING. 

IV. DISTRESS. 

(а) How made. 

(б) How disposed of, 

I. WHO MAY DISTtAlN. 

1 A landlord may distrain for the rent 
of ready furnished lodgings. Newman 
V. Anderton. 2 N. R 2^4 


2 A. demised to B. the milk of twenty- 
two cows to he provided by A,, and to 
be fed at A,*s expeuse on certain 
closes belonging to A,; A, covenant- 
ing that B, might turn out a mare, 
and that no other cattle should be fed 
there : Held, that the separate her- 
bage and feeding of those clones pass- 
ed to B,, and that B might distrain 
other cattle of A, doing damage 
there. Burt v. 3lore, 

5 T. R. S29 

3 If two persons are possessed of adjoin- 
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SB4 Who may distrain, 

, iT)^ closes, neither being under any 
obligation to fence, each must take care 
that bis cattle do not et^ter the land 
of the other. Bui quctre,\Hvfo pert-ons 
have the concurrent possession of land 
for the purpose that each may take 
profits of a special nature, and distinct 
from, but not inconsistent with, the 
Tight of the other, whether either one 
18 bound to guard against casual da* 
mage, which during, and by the fair 
enjoyment of his right, may happen 
to the other ? Churchill v. Evans. 

1 Taunt. 529 

But clearly the one cannot distrain the 
cattle of the other damage feasant. 
Per Cur. ibid. 

4 An agreement between the lessor and 
the assignee of the original lessee, 

. that tile lessor should have the pre- 
mises as mentioned in the lease, and 
should pay a particular sum over and 
above the rent annually, towards xhe. 
good-will already paid hy such assig- 
nee,’^ operates as a surrender of the 
whole term ; and the sum reserved for 
good-will, is to be paid annually in 
gross, not as rent, and the assignee 
cannot distrain either for that, or the 
original rent ; hut he has a remedy 
by assumpsit for the sum res>erv<d for 
the good-W'ill. Smith v. DIaplebuck. 

1T,R.441| 

5 A terre-tenant holding under two te- 

nants in common, cannot pay the 
whole refit to one after notice from 
the other not to it ; and if he do, 
the other tenant in common may dis- 
train for his share. Harrison v. Burn- 
by. 5T. R. 246 

6 A tenant holding over after the expi- 
ration of his term cannot distrain the 
landlord’.^ cattle which were put upon 
the premi^e^ by ^ay of taking posses- 
sion. Taunton v. Costar. 7 T. 11. 431 

7 A termor, who lets to an under-tenant, 

cannot, after his term expired, enforce 
the continuance of the uYider-tenancy 
by distress, if tile under-tenant refuses 
to acknowledge him as landlord, or pays 
under threat of distress. Bume v. 
Richardson. 4 Taunt. 720 

Although the under-tenant still retains 
the possession. 4 Taunt. 720 

II. WHAT MAY BE DISTRAINED. 

1 Implements of trade may be distrained 
for rent if they be not in actual use at 
tb^ lime, and if there be no other suf- 
ficient distress on the premises. Gor- 
ton Y. Falkner. 4 T. R. 565 


2 So may beasts of the plough under the 
same circumstances. 4 T, R. 566 

3 But things affixed to the freehold, 

such as an anvil or mill-stone, cannot 
be distrained. 4 T. R. 566 

4 Things delivered to persons exercising 

their trade, such as cloth in a tailor’s 
shop, are not distrainable. Simpson 
V. Harcourt. 4 T. R. 568 

5 A horse cannot be distrained damage 

fcHsant, if there be a rider upon him. 
Storey v. Robinson. 6 T. R. 138 

6 The collector of the house and w in- 

dow tax under 43 G. 3. c. 161. may 
distrain, for arrears of those taxes, the 
goods of a third person found on the 
premises charged, though the goods 
are only borrowed, and the person in 
arrear has other gooiJs of his own on 
the premises sufficient to satisfy the 
arrears. Jusonv. Dixon. 1 GOl 

7 If goods remain on demised premises 

alter a fictitious bill of sale made of 
them under an execution, they are li- 
able to be distrained as before. Smith 
V. Russell. 3 Taunt. 400 

III. TIME OP DISTRAINING. 

N. B. See the case of Coupland v. May^ 
nard. I2E. R. 134 

1 Though a bankrupt cannot give a lien 
on any particular goods, yet be may 
take a demise, and agree that the rents 
shall be payable on a particular day, 
in which case the law gives the lan^- 
' lord a powerofdistraining on that day. 
Therefore, if a trader, after committing 
an act of bankruptcy, take a shop, and 
agree to pay a year’s rent in ad- 
vance, where, by tbe custom of tlic 
country, half a year’s rent becomes 
due on the day on which the tenant 
enters, the landlord, after an a5.sign- 
ment under the commission, and be- 
fore the year, expires, may distrain the 
goods on the premises for half a year’s 
rent ; or if he buy the tenant’s goods 
at tbe sale under the commission, he 
may retain the amount of the half 
year’s rent. Buckley v. Taylor. 

2T.R.600 

2 Jf, under an agreement for a lease at 

a certain rent, the tenant is let into 
possession before the lease executed, 
the lessee cannot during tbe first year 
distrain for i%it, for there is no demise 
expressed or implied. Hegan v. Johr^ 
son. 2 Taunt. 148 

3 Where the lessee of lands dies before 



How made. 


[DISTRESS, 

the expiration of the term, a(nd his ad- 
ministrator continues in possession 
during the remainder, and after the 

; expiration of it, a distress may be 
taken for, rent due for the whole term ; 
under statutes 32 If. 8. c. 37. &8 
c. 14. Braithwaite v. Cooksey, 

1H.B.465 

4 A custom that a tenant may leave his 
away-going crop in the barns, &c. of 
the farm ; for a certain time after the 
lease is expired, and be has quitted 
the premises, is good : and the landlord 
may distrain the corn so left, for rent 
arrear, after six months have expired 
from the determination of the term, 
notwithstanding the stat. 8 Ann,c, 14. 
s. 5. 6. 7. Beavan v. Delahay, 1 H. B. 5 
And see Lewis v. Harris. 

S.P. 1 H.B.7,n. 

IV. DISTRESS. 

(oj How made, 

N, B, For an order of distress made by 
a magistrate on 42 G. 3. c, 90, see 

.UISTICES OF THE PEACE, pOSt, 

1 One warrant of distress for the amount 

of several duties imposed by different 
Acts of Parliament, each giving a 
power of distress, is legal. Patchett 
V. Bancroft, 7 T. R. 3G7 

2 The judgment of the commissioners 

of land-tax on appeal is conclusive in 
HU action of trespass brought against 
the officer for levying under a war- 
rant of distress. ibid. 

3 Commissioners under an Act of Par- 
liament, directing them yearly and 
every year, to rate, charge, tax, and 
assess certain lands for a certain num- 
ber of years, having omitted to make 
any rate or assessment for several 
years, at length made an assessment 
for one year, and added to it the ar- 
rears of the past years, and levied 
for the assessment so made, including * 
such arrears: Held, that no arre.ars 
could be due for the years respecting 
wliich no assessment had been made, 
and that the distress was therefore 
bad. Newton \, Young, 1 N. R. 187 

4 Held, that trespass would not lie 
against a landlord who occupied an 
Dj'artraent over a mill demised to his 
tenant, from which it was divided only 
by a boarded floor without any ceil- 
ing, for taking up thcpfloor of his own 
apartment, and entering through the 
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aperture to distrain for rent. Gould 
V. Bradsiock, 4 Taunt. 562 

5 \yhere a ^sheriff’s officer executed a 
writ by going to the house 

and informing the debtor he came to 
levy on his goods, and laying his hand 
on a table and saying, I take this 
table,'' and then locked u p his warrant in 
the table-drawer .took the key, and went 
away, without leaving any person in 
possession, and after the fi.fa, was re- 
turnable, but not continued, the land- 
lord distrained the goods for rent: 
Held, that the sheriff could not main- 
tain trespass against him. Blades r. 
Arundale, 1 M.&S.711 

[h) How disposed of 

Ji The five days allowed before a distress 
can be sold, are inclusive of the day of 
sale. Wallace v. King, 1 H. B. 13 

2 Whether goods distrained in the 
parish of A., can be appraised by ap- 
praisers, sworn before the constable of 
the parish of B, ; each parish being 
in the same hundred, but in different 
divisions; and each having different 
constables. Wallace v. King, 

1 H. B. 13 

3 Where one who entered under a war- 

rant of distress for rent in arrear con- 
tinued in possession of the goods upon 
the premises for fifteen days, during 
the tour last of which he was removing 
the goods, which were afterwards sold 
under the distress; Held, that at any 
rate he was liable in trespass yvere 
clausum fregit for continuing on the 
premises, and disturbing the plaintiff 
in the possession of his house, after 
the time allowed by law. Winter* 
borne v. Morgan. 11 E. R. 395 

• And see Wallace v. King. 1 IL B. 13 
And Etkerton v. Popplewell. 

1E.R.139 

4 Where goods are distrained, and at the 
end of five days appraised, but not 
sold, the act of appraisement does not 
take away the piamtift's right to re- 
plevy them. Jacob v. King. 

1 Marsh. 1S5 

5 No action lies against one w ho dis- 
trains cattle damage feasapt for im- 
pounding them, instead of accepting 
a compensation for the damages, ten- 
dered before the cattle were impound 
ed. Amcomb v. Shore. 1 TauuL iiU 
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DIVISION. 


I Whtre a moiety of a pei?alty is given 
by statute to the treasurer of a county, 
riding, or division: Held, that the 
word division does not afiply to small 
districts, such as the Cinque Port of 
Seqfdrd in Simex ; but must be con- 
strued with reference to county and 
Tiding, and means something analo- 
gous to them. Evans, a, t, v. Stevens, 
4 T. R. 224 

S Neither can it be applied to the difler- 
ent parts of a county in which the 
magistrates act under one general 
commission, but for the convenience 
of the county adjourn the Quarter 
Sessions from one part of it to ano- 
ther, and appoint a separate treasurer 


for each. E ans, q. t, v. Stevens, 

4 T. R. 459 

3 It is only applicable to the legal divi- 
sions in Lincolnshire, where there are 
separate commissions of the peace, and 
separate sessions in the different divi- 
sions of the county. 4 T. R. 462 

4 The stat. 18 G. 3. c, 19. which ena- 
bles the Court in certain cases to make 
an order on the treasurer of the "coun- 
ty, riding, or division,'' where the of- 
fence was committed, to pay the pro- 
secutor and his witnesses their ex- 
penses, extends to inferior districts 
having jurisdiction to try felons, and 
raising their own rates similar to the 
county rates. A*cx \, Myer8, 6T. R. 237 


DOCKS, 


1 Under the Liverpool Dock Acts, 8 Ann. 
c. 12, and 2 G. 3. c. 80, certain ton- 
nage duties are payable to the Dock 
Company on all vessels sailing v^ith 
cargoes outwards or imvards according 
to several descriptions of voyages, one 
being to and from America generally, 
so as no ship shall be liable to pay 
more than once for the same voyage, 
out and home ; a voyage out from Li- 
veipt^l to Halifax in North America, 
where the ship delivered a cargo and 
took in another for Demcrara in South 
America, and from thence returned 
with a new cargo to Liverpool: was 
held to be all ihe same voyage out and 
home, and cliargeable only with one 
rate, Gildart v. Gladstone {in error), 

1 1 E. R. 675—2 Taunt. 97 
Gladstone v. Gildart {in error). 

12 E. R. 439 

2 The compensation clause in the Lon- 
don Dock Act, reciting that divers 
tenements, &c. may become less va- 
luable by the trade being diverted 
therefrom, provides that in case they 
do so, or the owners or occupiers suf- 
fer loss by the dock-works, the com- 
missioners shall make them compen- 
sation, .and no claim is to be made for 
comjKnsation till three years after the 
opening of the docks ; and then it is 
to be made within a given time : 
Held, that where the owner of the in- 
heritance pf a tenement which was 


in lease, died after the three years 
from the opening of the docks, with- 
out having made any claim, her devi- 
see, and not her executor was entitled 
to claim within the time allowed, com- 
pensation for an injury done by the 
dock-works, to the inheritance in the 
time of his testatrix. Rex v. The 
London Dock Company. 12 E. R. 479 

3 The owner of a homeward bound 
ship entering the West India Docks in 
so leaky a state as to require unload- 
ing and assistance without waiting her 
regular turn, is liable to pay ail extra 
expenses. Blackett v. Smith, 

12 E. R. 518 

4 Where the private property of docks 

is by consent of the owners invested 
with a public interest or privilege for 
the benefit of the public, the owner 
can no longer deal with it as private 
property only, but must hold it sub- 
ject to the rights of the public. Allnutt 
V. Inglis. 12 E. R. 527 

5 The compensation clause, 121. of the 
stat. 39, 40 G, 3. c, 69. directing that 
in case any warehouses, &c. (used for 
holding West India produce before 
that Act) should be rendered less valu- 
able by reason of the West India trade 
being diverted therefrom by the then 
intended West India docks and works, 
than they were h^'ore ihe passing of thd 
Act ; or in rase the yearly or other re» 
ceipts qf Chris fs Hospital sliould be 
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thereby lessened ; the owners of such | 
warehouses, &c. and the governors of 
the hospital should be compensated 
(thereby putting such owners, and {go- 
vernors on the same footing), miust be 
construed with reference to the ye«r/y 
profits made of the premises antecedent 
to the passing of the Act; and the 
value of such warehouses cannot be 
evidenced by the yearly profits made 
between the passing of the Act, and 
the ofiening of the docks, by which 
latter the loss was occasioned. Man- 
ning V. Commissioners of Compensation 
under the West India Dock Act, 

9 E. R. 165 

6 The stat. 89, 40 G, 8. c. 69. 5. 137. 
gives to the West India Dock Com- 
pany certain rates and duties for all 
goods imported from the West Indies 
which shall be landed, &c. from on 
board any ship entering into and using 
the docks; which rates are directed to 
be accepted for the use of the 
docks, and the quays, wharfs, and 
cranes, and other inichiues belonging 
thereto, and tlae Unchwaiters' fees on 
account of such goods after being un- 
sliipped, and all charges and expenses 
of wharfage, landing, housing, and 
weighing such goods, and of such 
cooperage as the same may want after 
being unshipped, and all rent for 
warehouse-room for twelve weeks, and 
all charges of delivering the same from 
the said warehouses,^* The latter words 
include a delivery of the goods into 
lighters in the docks, as well as an ini- 
mediate delivery from the warehouses 
into land carriages placed under the 
cranes of the warehouses; although 
for the purpose of such delivery into 
lighters it be necessary to put the 
goods upon trucks, in order to carry 
tliem across the quay, and afterwards 
to crane them into the lighters. JBut 
it seems that if the owner require any 
work to be done upon the goods, ultra 
the mere transitus of them from the 
Warehouse to the lighter, the Com- 
pany are entitled to an extra compen- 


sation, to be settled by convention be- 
tween the parties, a» in other cases 
out of the Act. Harden v. Smith* 

• 8E. R. 16 

N. B. For (he notice of action re* 
quired hy this statute, see Wallace v. 
The West India Dock Company, ante, 
page 11. 

7 The Local Act 39 G, 3. c. 69. s, 137. 

giving to West India ships which have 
discharged their homeward bound 
cargoes in the docks of the West 
India Company, “ the use of the 
light dock for a time not exceeding 
six months from the time of unload- 
ing,'' on payment of the tonnage duty 
of (is 8d., payable on the entrance of 
such ships into the import dock, does 
not entitle the .^owners to ship stores 
intended for the use of such ships as 
part of their outfit, over the wharves 
of the light dock, without payment of 
wharfage and porterage, as in case of 
other goods shipped by way of mer- 
chandise on the outward bound voy- 
age : seeds, as to necessaries intended 
for the immediate use of such ship^ 
while lying in the dock during the 
time allowed by the Act. Blackett v. 
Smith. 11 E. R. .533 

8 Under the Bristol Dock Act, 43 G* 
3. c. 140. s. 107. which gives compen- 
sation where, by means of tiie Dock 
work«> damage may be done to any 
hereditaments, or in the progi|ps or 
executicn thereof, houses, lands, and 
tenements, or the same may be ren- 
dered less valuable ihereby, no com- 
pensation is due to the ow'ners of a 
brewery for a loss arising to them in 
their business from the deterioration of 
the water of the public river Avon, 
from which the brewery had been be- 
I’ore supplied ; the use of the water 
having been common to all the King’s 

. subjects, and not claimed as an ease- 
ment to a particular tenement; the 
only remedy for such an injury is by 
indicUnent, which was taken away by 
the Act. Rex v. The Bristol Dock 
Company, 12 R. R. 429 


DOMICILE. 


1 Personal property follows the person 
of the owner, and in case of his decease 
must be distributed according to the 
law of the country in which he was 
domiciled at the time of his death. 


without regard to the actual situs of 
the properly. Bruce v. Bruce, [In Dorn, 
Froc,) 2B. & P.229. 

2 A person born in Scotland having 
gone out to India itk tlic service of die 
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FMst India Qoxapmy, and having died 
there^ it was held^ that India was the 
, place of his domicile. 2 B. & P. 229?i. 

3 For the place where a* man t8« shall 

primd facie be taken to be the place of 
his domicile. ibid. 

4 But if such person had gone to India 
in the King’s service, or for any tem- 


' porary purpose, it seemi that the do- 
micile of his birth , would not have 
beeii altered. ibid. 

5 Mere intention to return to his native 
country at some future period, is hot 
8u ffic ient to prevent the change of ilomi- 
cile if the, person die before such inten- 
tion be {hit in execution. 2 B. & P.229 


DOWER. 


1 A tnarriJige, celebrated bona fide in 

Scotland, will undoubtedly entitle the 
woman to dower in England. Ilderton 
v.llderm. 2H. B.145 

2 And the lawfulness of such a marriage 
may be tried by a jury in England. 

ibid. 

3 Dower is due of mines wrought du- 
ring the coverture, whether by the 
husband, or by lessees ibr years; 
whether paying pecuniary rents, or 
rehts in kind ; and whether the mines 
are under the husband’s own land, or 
have l>een absolutely granted to him 
to take the whole straltun in the land 
of others. Stoughton v. X^tigh. 

1 'J aunt. 402 

4 If land assigned for dower contain an 

open mine, tenant in dower may work 
it for her own benefit. ibid. 

5 Dower may be assigned of mines, either 
collectively w ith other lands, or sepa- 
rat4^ of themselves. It sluill be as- 
signed by metes and bounds, if prac- 
ticable; otherwise, either by a pro- 
portion of the profits, or separate al- 
ternate enjoyment of tlie whole for 
short proportionate periods. ibid. 

6 If the heir being oifidl age assign ex- 
cessive dower, he has no remedy at 
law ; but if the sheriff assign exces- 
sive dower the heir mafj^ have a scire 
/ociuj to obtain on assignment Je noro; 
or if the heir under age assign exces- 
sive dower, he may have relief by writ 
of admeasurement of dower. 

1 Taunt. 402 

7 A. seised in fee, devised to B. his son 
for life, remainder to the heirs of his 
body in tail, remainder to his own 
three daughters and their heirs; on 
the (|eath of A., B. ciitered and be- 


came seised of all A.*& lands, and by 
deed between himself and his mother, 
assigned to her the possession of • 
thim part of all the premises, to hold 
to her'and her assigns for her life, as* 
if she had been in possession of the 
same by virtue of a writ of dower, and 
ap))ointed C. and D. attorn ies, to enter 
and give livery and seisin of one full 
third part; and the indorsement of the 
deed stated, that C. and D. delivered 
seisin of all the premises to the mo- 
ther, to hold according to the uses and 
intentions of the deed. B.’s mother 
having l)ecoine seised of an undivided 
third part of all the lands, and during 
her life, B. levied a fine sur cortusayicc 
de droit come cco, with proclaiiiations 
of the whole of the premises, and 
sufiered a recovery, and died leaving no 
issue, but having devised away all the 
lands of A. to a stranger : the Court 
of C. P. held, that the deed between 
B. and his mother, and the livery 
made thereon, w^as a good assignment 
of dower to her; and ilurefore the 
fine and recovery sufiered by B., and 
non-claim within five years after the 
death of B., did not bar the remain- 
der in fee to the daughters of A. in 
that one-third part wdiieh B.’s mother 
had in dowTy at the time of such fine 
and reevvery. Rowe v. Power, in' 
error. 2 K. 1 

8 A replication to a plea of ne ungues 
accouple** in dower, alleging a mar- 
riage in Scotland, may conclude to the 
country ; and in such replication it is 
not necessary to state that vhe marriage 
was had at any place in England, by 
way of venue. Ilderton v. Ilderton. * 

2 H. 13. 145 


EAST INDIA COMPANY. 


N. B.. See tit. charter-party, ante. East Indies granted to the East India 
1 Hie exdusivc right of trading to the Company by 9 & 10 IF. lias wact 
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been put ati endto« and every infringe- 
ment of it is a public wrong. Camden 
V. Anderson, in error. 1 B. & P. 27^ 
d Tbe sales of the East India Company^ 
being subject to a regulation^ that any 
buyer not making gem the remainder 
of his purchase- money on or before 
the day limited for such** payment 
should forfeit the deposit, ''aim should 
be rendered incapable of buying again 
at any future sale, until he should have 
given satisfaction to the Court of Di- 
rectors: Held, that the term satisfac- 
tion must be considered to mean pe% 
cuniary compensation for the non- 
performance of his agreement to pay 
on the appointed day, and that a buyer 
having made default on the day, but 


afterwards, within a future time given 
to him by the Company, paid the re- 
mainder of, the purchase- money with 
interest, might maintain an aclioi> 
a^inst the Company for refusing to 
allow him to become a bidder at their 
sales ; such sales, being by 9 & 10 Hf. 
3. c. 44. s. 69. declared to be" public 
and open sales. Eagleton v. The East 
India Company. 8 B. & P. 55 

21 Queere, Whether since the passing of 
18 G. 3. c. 26. which regulates the 
deposits, forfeitures, and incapacities of 
bidders at the tea sales of the East India 
Company, the Company can make or 
enforce any other regulations affecting 
those sales than such as the Act of 
Parliament has enacted.^ 3 B. & P. 55 


ejectment. 


1. PREMISES, HOW DESCRIBED. 

11. TITLE OF LESSOR. 

III. OF ACTUAL ENTRY. 

IV. ACTION OF,BETWEEN LANDLORD AND 

TENANT. 

V. DECLARATION AND SERVICE. 

VL OF PROCEEDINGS TO JUDGMENT, 
AND WHO MAY BE MADE DE- 
FENDANTS. 

VII. SETTING ASIDE AND STAYING PRO- 
CEEDINGS. 

VIII. PLEADINGS AND EVIDENCE. 


I. PREMISES, HOW DESCRIBED. 

1 Ejectment for a messuage and tene- 
ment is good after verdict: So for 
a messuage or tenement. Doe d. 
Stewart v. Denton. 1 T. R. 1 1 

Sed vide contra. Doe d. Bradshaw v. 
Plowman. 1 E. R. 441 

S After verdict in ejectment for a mes- 
suage and tenement, the Court will 
give leave to enter the verdict, ac- 
cording to the Judge’s notes, for the 
messuage only, (pending a rule to 
arrest the judgment) without obliging 
the lessor of the plaintiff to release the 
damages. Goodiitlc v. Otway. 

8 E. R. 357 

And see Doe d. Freeland v. Burt. 

1 T, R. 701, post, page 296. 

3 It is not necessary in ejectment to state 
the premises to be in a parish ; For if 
they are described as being in tbe pa- 
rish of A. and B. the Court of C. P. 
will construe it to mean part in the 
parish of A. and part in B. ; B. being 


I 


the name of a parish. Goodiitle cl. 
Bremridge v. Walter. 4 Taunt. 671 
And see post, tit. variance. 

II. TITLE OF LESSOR. 


In ejectment, the plaintiff must recover 
on a legal title. See Doe d. Hodsden 
V, Stape. 2 T. R. 6S4 : Goodtitle d. 
Jones V. Jones. 7 T. R. 47 : ‘8 T. R. 
2. Roe d. Eberall v. Lowe. 1 IT. B. 447. 

2 Nor is there any difference in this re- 

spect between the case of an ejectment 
brought by a trustee against his cestui 
que trust and an ejectment brouglit by 
any other person. Roe d. Reade v. 
Reade. 8 T. R. 122 

3 A right of entry cannot be reserved fc- 

a stranger to the estate. Doe d. Bar* 
her v. Lawrence. 4 Taunt. 23 

4 A satisfied term may be presumed 
to be surrendered; but an unsatis- 
fied term, raised for the purpose 
of securing an annuity, during tbe 
life of the annuitant, cannot, and may 
.be set up as a bar to the heir at law 
in ejectment, even though he claim 
only subject to the charge. Doe d. 
Hodsden v. Staple. 2 T. R, 684 

5 Where a trust term is a mere matter 

of form, and the deeds were muni- 
ments of another’s estate, it shall not 
be set up against the real owner. Doe 
V. Pegge. 1 T. R. 759, n. 

6 A trust shall never be set up* in an 
ejectment against him for whom the 
trust was intended. 1 T. R. 759, n. 

7 A tenant in ppssession under a lease, 
whose tenancy is not meant to be dis- - 
turbed by the lessor of Ihe ‘pfeintiff in 
ejectment claiming the inheritance. 



wo Titke/Laufr. fEfECtMENT. «.] TuhqfL$nor. 


filial! never set up his lease to bar the 
tecovery. Per Lord Mansfield in Doe 
y.Pi^e. ^ <! t.R.r59,n. 

8 The trustees under a Turnpike Act 
having demised to one of several mort- 
gag^s> such proportion of the tolls 
arising from the road and of the toll- 
houses and toll-gates for eullccting the 
same, as the sum advanced by him 
bore to the whole sum raised on the 
credit of the tolls, the mortgagee 
brought ejectment for the toll-houses 
and toll-gates in order to repay him- 
self the interest due to him : Held, 
that he might well maintain his action, 
notwithstanding a clause in dhe Act 
that all the mortgagees should be cre- 
ditors upon the tolls in equal degree. 
Doe d. Banks v. Booth 2 B. & P. 219 

9 The trustee of a term to satisfy cre- 

ditors not having notice of an agree- 
ment for a lease before the grant of 
the term, may maintain an ejectment 
against the tenant in possession under 
the agreement. Goodtitle d. Esmick 
y.Way. 1 T. R. 735 

10 It seems to have been held, that a 
bond fide lease made by an equitable 
tenant in tail, will prevent the trus- 
tees in whom the legal estate is vested, 
from recovering in ejectment against 
the lessee ; although, if the lease be 
granted under suspicious circumstan- 
ces of fraud and imposition, the trus- 
tees will not iHf barred ; but, from the 
more recent decisions, this principle 
seems to have been much shaken, and 
it is now very doubtful whether in 
any case a lease from the cestui que 
trust can be set up against the trustee. 
Rot d. Ebrall v. Lowe, 1 H. B. 446 

H Where Uie possession and receipt of 
rents, issues, and profits of a trust 
estate, though for above 20 years after 
tlie creation of the trust, without any 
interference of the trustees, is con- 
sistent with and secured to the cestui 
ue trust by the terms of the trust 
eed, such possession is not advert to 
their title, so as to bar thotr ejectqient 
against his grantees brought after the 
20 years. Ktene v. Deardon, 8 fi. R. 248 

12 One tenant in common cannot set 
up on outstanding iinsatisfted terip in 
bar to an ejectment for a moiety by 
another tenant in common. Doe d. 
Bristowe v. Pegge. 1 T. R. 759, n. 

13 One tenant in common levying a ftne 
<4* the whole, and taking the rents aud 
|>rofit8 anerwards without account for 
nearly five -years, is no evi^uee from 


whence the Jury should be direct^ 
(against the justice of the case) to find 
« an ouster of his companion at the time 
of the fine levied; and consequently 
the latter may maintain ejectment with- 
out making an actual entry. ' Peuoen* 
bled. Hombl&wer v. Read, \ E. R. 568 
14 A mortgagor cannot set up the title 
of a third person against his mortga- 
gee in an ejectment; nor can a tenant 
set up the title of a third person in an 
ejectment to bar his own lessor. Doe 
d. Bristowe v. Pegge. 1 T. R. 759 
45 A second mortgagee, who take& an 
assigfwnent of a term to attend the in- 
heritance, and has all the title-deeds, 
may recover in ejectment against the 
first mortgagee, not liaving had no- 
tice of such prior mortgage. Goodtitle 
d. Norris v. Morgan, I T. R. 755 

16 If B,, claiming under A., let lands 
for a year to C., and die, and A. after- 
wards bring an ejectment against C., 
C. cannot dispute the title of A. JBar^ 
iuick d. Richmond Corp. v. Thompson. 

7 T. K 488 

And see Bryan d. Child v. Winwoocl. 

1 Taunt. 208 

17 A surrender of chambers in New Inn 
to the treasurer and ancients of the So- 
ciety, made with their assent, to the 
intent that they may grant the said 
chambers to a purchaser, passes the 
estate to such purchaser, before admis- 
sion ; for admission in this case is not 
necessary as in the case of copyholds 
to complete the grantee's estate, but it 
is only for the purpose of sigiiifying 
the assent of the Society that the 
grantee should become a member of 
the Inn ; and therefore upon the death 
of the surrenderee l)erore admission, 
the Society may maintain ejectment 
for them* Doe d. Warry v. Miller. 

IT. R. 893 

18 One having good title to the posses- 
sion of a copyhold, as tenant by the 
curtesy, by the custom of the ma- 
nor; his possession of the copyhold 
after his wife's death will be referred 
to that, aqd not to, aqy adverse title ; 
though he were admitted after his 
wife's death to hold to himpur^oiz/ to 
the settlement, by. which the estate of 
the Wife was limited to the sumvor in 
fee, so as to let in the title of the heir 
at law of the wife, in ejectment Wrought 
within 20 years after the husband's 
dealkv though inore than 20 year« after 
the d^th of the wife. Doe d. Milner, 
Bart, V* Brightwen, 10 H* 583 
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19 The title to copyhoM knds relates 
back from the time of the admittmice 
to the surrender as against all persoas 
hut the lord j so that the surrenderee 
may recover in ejectment against the 
surrenderor on a demise laid between 
the times of surrender and admittance. 
Holdfast d. Woollams v. Clnpham. 

IT. R* 600 

20 An admittance of the surrenderee 
before trial will maintain ejectment 
brought by him before admittance, 
upon a demise laid between the time 
of surrender and admittance.. Doe d. 
Bennington v. IlalL 16^’®. R. 208 

21 The t^uiTenderor before admittance 

is considered as a trustee for the sur- 
renderee, and therefore is not per- 
mitted to set up a formal objection 
against the plainlifli ’s recovering that 
properly which he holds for his be- 
nefit. ibid, 

22 Tlie devisee of a copyhold or custo- 
mary estate which bad been surren- 
dered to the use of the will, having 
died before admittance, her devisee, 
though afterwards admitted, cannot re- 
cover in ejectment, for he cannot be 
put into a better situation than his de- 
visor was, and his admittance has no 
relation to the last legal surrender, but 
the legal title remains in the heir of the 
surrenderor. Doe d. Vernon v, Vernon, 

7 E. R. 8 

Doe V. Reade, 8 E. R. 

And see cocyhold. III. ante, 197. 

23 One admitted tenant, upon a claim 

as administrator de bonis non to the 
grantee of a copyhold pur autre vie, 
having no title in such character, can- 
not recover in ejectment by virtue of 
such, admission, as upon a new and 
substantive grant of the lord. Zouch 
d. Forse v. For $e, 7 E. R. 18G 

24 It was held, that a plaintiff who 
claims under an el^git subsequent to a 
lease granted to the tenant in posses- 
sion, cannot recover in ejectment, 
though he give the tenant notice tiiat 
he does not mean to disturb his posses- 
sion, only wishing to get into the re- 
oeipt of the rents and profits of the 
estate. Doe d. Du Costa v. IVharton, 

8 T. R. 2 

Where a prescriptH’e ecclesiastical 
corporation of vicars dioral of* the ca- 
thedra! of Qiichmer haedi bcfsides 
olher estates ih common* four vicarial 
houses with fheir appiitenances, 
which had always- been appropriated 


to the several use and'residence of the 
four vieam; and by ancient custom, 
upon every vacancy the vicars, ac* 
cording to seniority, made their option 
of taking in seueralty any one of such 
vicarial houses with the appurtenances ; 
of which option an entry was made 
in the corporation Act Book, and signed 
by the vicars : Held, that a new vicar, 
having made wi option, which was en- 
tered in the book and signed by all, 
to take one of the vicarial houses, with 
Certain appurtenances, then in the pos- 
ses-iion of J. S., which were not all the 
appurtenances formerly annexed to and 
enjoyed with the same house by his 
predecessors therein, could not main- 
tain an ejectment for the other appur«> 
tenances, sgeh as part of the ancient 
garden which had been leased off by 
the corporation before his appointment. 
For, supposing him entitled to make an 
option of the entire premises, and tp 
have it entered in the Act Book, as 
against the corporation ; yet no such 
option having been made and entered 
in the Act Book, according to the cus- 
tom, he had no separate legal title to 
the premises in question, on which he 
could maintain an ejectment. Good- 
title d. Miller Clerk v. IVilson, 

HE. R. 334 

26 Though a purchaser for a valuable 

consideration, may recover in eject- 
ment against one who claims only under 
a voluntary settlement, of which such 
purchaser had notice: yet, it seems 
that the inadequacy of consideratioa 
for such purchase is material if it ex- 
tend so far as to shew that it was not 
made bond fide, but merely colourably, 
to get rid of the first settlement, and 
make another, which was also in truth 
a voluntary settlement. Doe d. Purrjf 
V. James. 16 £. R. 212 

27 Where a pauper had been put in 
possession of a cottage 46 years ago, 
by tlie then existing overseers of the 
poor, and had continued in the parish 
pay> and the cottage had been from 
time to time repaired by dififereni over- 
seers till two years ago, when the pau- 
per disposed of it to the defendant, 
and went away; yet, held* that the 
existing overseers could not maintain 
^ectmefit for it, having no derivative 
title at a corporation firom their prede- 
cessors, so as to connect themselv^es in 
interest with the overseers whom 
tlie pauper wae put in pwsessido, and 
the pauper having «<> tci to re- 



.292 Actual Entry> [EJECTMENT. 11. IV.] Landlord and Tenant 


cognize his holding under the demi- 
sing sets of orerseers. Doe d. Grundy 
V. Claidcc. . 14 E. R. 488 

28 Where the lessor of the plaintiff and 
the defendant in ejectment had before 
referred their right to the land to an 
arbitrator, who had awarded in farour 
of the lessor, the award concludes the 
defendant from disputing the lessor's 
title in an action of ejectment. Doe 
d. Morris v. Rosser, 3 E. R. 15 
III. ACTUAL ENTRY. 

I An actual entry is necessary to avoid 
a fine, (i, e. a fine with proclamations;) 
and the lessor of the plaintiff bringing 
his ejectment upon such avoidance 
must lay his demise subsequent to 
such entry. Berrington v. Parkhurst, 
13 E. R. 489 

9 Where tenant for life levies a fine, 
though it is no bar to those in re- 
mainder, yet it seems that a remain- 
der-man must make an actual entry 
before he can maintain an ejectment. 
Doe d. Compere v. Hicks. 7 T. R. 433 

3 Where an entry is necessary the de- 
mise must be laid after it. ibid. 

4 An actual entry is necessary to avoid 

a fine, and the party so avoiding it 
cannot lay his demise in an ejectment, 
or recover the mesne profits that ac- 
cmed, before such entry. Doe d. Cofti* 
pere v. Hicks. 7 T. R. 797 

5 Where ejectment is brought after a 

fine levied by the defendant, but before 
all the ’proclamations have been made 
tinder the stat. 4 Hen. 7. c. 94., it is 
not necessary for the lessor to prove 
an actual entry to avoid such fine ; i 
considering it to operate only as a fine 
at common law: but by the defend- 
ant's confession of lease, entry, and 
ouster, the merits only of the lessor's 
title are put in issue. Doe d. Ducket 
y. Watts. 9E. R.17 

IV. BETWEEN LANDLORD AND TENANT. 

1 In ejectment by a landlord against a 
tenant, whose lease is expired, the 
latter is not barred from shewing that 
his landlord's title is expired. Eng- 
land d. Sybum v. Slade. 4 T. R. 682 

2 Where a landlord has a right to re- 
cntei* for non-payment of rent, he 
cannot recover in ejectment at common 
law, unless he demand the rent on the 
day when it becomes due ; nor ui^er 
the stat. 4 G. 2. c. 28. s. 2., if there 
be a sufficient distress on the premises. 
Doe d. Foirster v. Wandlass, 7 T, R, 117 


S Where one leased for 21 years, if the 
tenant, his executors, &c. should so 
long continue to inhabit and dwell in 
the farm-house, and actually occupy 
the land, &c. and not let, set, assign 
over or otherwise depart with the 
lease : Held, that the tenant having 
become bankrupt, and his assignees 
having possessed themselves of the 
premises and sold the lease, and the 
bankrupt being out of the actual pos- 
session and occupation of the farm, the 
lessor might maintain ejectment with- 
out a previous re-entry, the continu- 
ance of the term itself being made to 
depend upon the lessor's actual occu- 
pation. Doe d. Lockwood v. Clarke. 

8 E. R. 185 

4 If a copyhold descends by custom to all 

the children equally of the tenant last 
seised, one of the joint tenants may 
maintain ejectment on his single de- 
mise for his own share. Roe d. Raper 
V. Lonsdale. 12 E. R. 39 

5 A parol agreement to lease lands for 

four years only creates a tenancy at 
will ; and if that tenancy be not de- 
termined before the day of the demise 
laid in the declaration, the plaintiff 
cannot recover, Goodtille d. Galla- 
way V. Herbert. 4 T. R. 680 

6 If a declaration in ejectment be served 
on a tenant, and his landlord be ad- 
mitted to defend, the plaintiff can only 
recover such premises as the tenant is 
proved to be in possession of. Fenn d. 
Blanchard v. Wood. 1 B. & P. 573 

7 One who is put in [>osses$ion upon an 
agreement for the purchase of land 
cannot be ousted by ejectment before 
his. lawful possession is. determined by 
demand of possession or othepvise; 
and even considering such lawful pos- 
session as a tenancy at will, the defen- 
dant's confession, (by entering into 
the common rule), of a lease by the 
lessor to the nominal plaintifi; is not a 
constructive determination of the will 
whereon to maintain the ejectment. 
Right d. Lewis v. Beard. 13 E. R. 210 

8 If the sheriff sell a term under a writ 

I of fi. fa, which is afterwards set aside 

I for irregularity, and the produce of 
the sale directed to be reUirned to the 
tennor, ihe termor cannot maintain 
ejectment to recover his term i^ainst 
the vendee under the sheriff. Doe d. 
Emmett v. Thom. 1 M. & S. 425 

9 The mortgagee of a lease has the same 
tide to relief against an qjectment for 
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non-payment of rent, and upon the 
«ame terms, as the lessee against whom 
the recovery is had. Doe d. Whitfield 
V. Roe. 3 Taunt. 402 

10 The Court of C. P. will not, after a 
plaintiff has obtained judgment and 
possession in an undefended ejectment, 
without collusion, and has sold part of 
the premises^ and transferred the pos- 
session, let in a landlord to defend, 
from whom his t€;nants had concealed 
the ejectment. Goodtitle v. Badtitle. 

4 Tiunt. 820 

V. SERVICE OF DECLARATION. 

I Service of a declaration in ejectment on 
one of two tenants, was held by 'the 
Court of C.P. to be good service on both. 
Doe d, Bailey v. Roe. 1 B. & P. 369 
^ A declaration in ejectmeiA may be 
served on the wife either on the pre- 
mises or at the husband^ s house off the 
premises. Doe d. Morland v. Bay- 
iiss. 6 T. R. 765 

Doe d. Baddam v. Roe. 2 B. & P. 55 
S. P. Oates d« Ckatterton v. Cotes. 

6 T. R. 765 

3 The Court of C. P. refused to admit 
the mere acknowledgment of the wife 
of the tenant in possession, that she 
had received a declaration in ejectment 
to bind the husband. Goodtitle d. 
Read v. Badtitle. 1 B. & P. 384 

4 That Court held service of the decla- 

ration in ejectment on the wife of the 
tenant in possession suliicient, provided 
it could be shewn that she lived with 
the husband. Jenney d. Preston v. 
Cutts. 1 N. R. 308 

5 Sei vice of the copy of the declaration. 
See. in ejectment, htfore the essoign day 
of the Terra, on the daughter of the 
tenant in possession in the absence of 
him and his wife, is not sufficient, 
«ven though the tenant had since de- 
clared that he had received the same, 
if it do not appear that he had received 
it before the essoign day. Roe v. Doe. 

14 E. R. 441 

N. B. This case overturns the decision 
of the Court of C. P. in the case of 
Smith d. Stourton v, Hurst. 

1 li. B. 644, quod vide. 

6 Bervice of a declaration in ejectment 
on a person appointed by the Court of 
Chancery to manage an estate for an 
infant, is insufficient. Goodtitle d. Ro- 
berts 4* Ux. V. Badtitle. 1 B, & P. 385 

7 Nailing the declaration on the barn- 
door of the premises, in which barn 
the tenant had occasionally slept; 
there being no dwelling-house, and 
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the tenant not being to be foui^d at 
his last place of abode, was deemed 
good service. Fenn d. Buckle v. Roe. 

1 N. R. 293 

8 Affidavit of service in ejectment made 
by a person who saw the declaration 
servecC and heard it explained to the te- 
nant in possession, is sufficient. Goodti- 
tle d. Wanklenv. Badtitle. 2 B. & P. 120 

VI, OF PROCEEDINGS TO JUDGMENT, AND 
WHO MAY BE MADE DEFENDANTS. 

1 The clerk of the rules shall keep a 
book for entering rules in ejectments, 
containing a list of the ejectments 
moved, the number of the entry, the 
county and the names of the parties ; 
and the rule for judgment shall be 
drawn up and taken away from the of- 
fice within two days after the end of the 
Term in which the ejectment shall be 
moved. Reg. Gen. M. 31 G. 3. 4 T. R. I 

2 The same rule is adopted by the Court 

of C.P. 1 Taunt. 317 

3 In ejectment against several tenants, 
the name of each was prefixed to the 
notice served on him ; and held, that 
only one rule w^as necessary on motion 
for judgment against the casual ejector. 
Roe d. Burlton v. Roe, 7 T. R. 477 

4 A tenant to a mortgagor, who does 

not give him notice of art ejectment 
brought by the mortgagee to enforce 
an attornment, is not liable to the pe- 
nalties of stat. 11 G. 2. c.,19. s. 12. 
for secreting ejectments. Buckley v. 
Buckley. 1 T. R. 64'’^ 

5 In a country ejectment, the notice to 
the tenant in possession may be to ap- 
pear in the next issuable Term, and 
judgment against the casual ejector 

r iy be moved for in that Term. Doe 
Clarke v. Roe. 4 Taunt. 738 

6 Where a defendant in ejectment shews 
*by affidavit that he is coparcener, 
joint tenant, or tenant in common, and 
detiies actud ouster, the Court of C, P. 
will permit him to confess lease and 
entry only, witiiout confessing ouster. 
Doe d. Gigner v. Hoe. 2 Taunt. 397 
7 The Court of C.P. will not, at the instance 
of the defendant in an ejectment, inter- 
fere against a plaintiff who la^s a de« 
mise by the assignees of a bankrupt 
without their permission ; they having 
given up the property to the bankrupt, 
and the plaintiff claiming under him. 
Doed. Vine v. Figgins. 3 Taunt. 440 
8 In ejectment for a forfeiture of a lease, 
the Court will compel the plaintiO to 
deliver a particular of tlw breaches ot 
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covenant, on which he intends to rely. 
Doe d. Birch v.^PhUlips. 7 T. R. 596 

9 The defendant in ejectnwnt is entitled 
to the j^eneral reply, where the plain- 
ti0i claiming by descent, proves his pe- 
di(pree and stops, and the defendant 
sets up a new case in his defence, 
which is answered by evidence on the 
part of the plainlifF Goodiitle d. Revett 
y.Brakam, (trial at bar.) 4 T. R. 49/ 

10 Where the plaintiff in ejectment is 

non-suited at the trial for want o| the 
defendant's confessing lease, entry and 
ouster, be is not entiued to sign judg- 
ment against the casual ejector till the 
postea comes in on the day in ^nk. 
Doe V. Copeland. 2 T. R, 779 

1 1 A declaration in ejectment contained 

two demises by two difS^rent lessors of 
two distinct undivided thirds; judg- 
ment was given that the plaintiff “ do 
recover his said terms/^ On error it 
appeared, from the facts stated on a 
bill of eicceptlbns to the Judge^s direc- 
tions on a point of law, that the eject- 
ment respected only one undivided 
third : Held, well enough on this re- 
cord, where the point was only raised 
by bill of exceptions. Rowe v. Power, 
in error. 2 N. R. 1 

Semble, that it would be well enough even 
on special verdict. ibid. 

12 The Court will not permit a cestui 
que trust, not having been in possession, 
to be made defendant in ejectment in- 
stead of ^the tenant, as landlord, under 
stat. 11 G.% c. 19. s. 13.: but they 
will permit the heir at law, or remain- 
der^man claiming under the same 
title. Lotfelock d. Norris v. Dancaster. 

3 T. R, 783 

Or a devisee in trust. 4 T. R. 122 

13 The Court permitted a mortgagee to 

be made defendant in ejectment with 
the moitgagor. Doe d. Tilyard v. 
Cooper. 8 T. R. 645 

VII. SETTING ASIDE AND STAYING PRO- 
CEEDINGS. 

N. B. See tit. COSTS, ante, 224. 

1 The Court will not, after a trial, stay 
the proceedings on payment of the 
rent, &c. ; the stat. 4 G, 2. c. 28; only 
warrasiting such application before 
trial. And that statute is not confined 
to cases of ejectment brought after 
half a year’s rent due where no sufficient 
distress was to be found on the premises. 
Roe d. West v- Davis. 7 E. R 363 

2 The Court of C. P in their discretion, 
will set aside a writ of habere facias 


possessionem executed, and let in a 
landlord to try an ijectnient, on sug- 
gestion of coll u ion. Dae d. Grocers' 
Company v. Roe. 5 Taunt. 205 

3 The Court wi I not set aside the pro- 

ceedings in ejectment for irregula- 
rity, because the notice at tlie foot of 
the declaration is subscribed in the 
nam«^ of the nominal plaintiff, instead 
of the casual ejector. Mazkwood d. 
Price V. Thatcher. 3 T. li. 351 

4 Tlie Court will not stay tlie proceed- 
ings in an ejectment brought by a mort- 
gagee against a mortgagor on the latter 
paying principal, interest and costs, if 
he has agreed to convey the equity of 
redemption to the mortgagee. Good^ 
title d. Taymm v. Pope. 7 T, R. 185 

5 Though the stat. 16 & 17 Car. 2. c. 8- 

s. 3. provides that no execution in eject- 
ment shall be stayed unless the plain- 
tiff in the writ of error shall he bound 
for the costs in case judgment be af- 
firmed, Ac.; yet by reasonable con- 
struction it is sufficient if he procure 
proper sui*eties to enter into the re- 
cognizance of bail : but these may be 
examined as to their sufficiency, which 
the plaintiff in error himself cannot be. 
The practice is to take the recogni- 
zance in double the improved rent, 
and the single costs of the ejectment. 
Keene v. Deardon. 8 E. R. 298 

6 The Court of C. P. will not set aside 
a judgment and execution in ejectment 
in order to let in a person to defend, 
though he make an affidavit setting 
forth a clear title, and offer to pay costs. 
Doe d. Ledger v. Roe. 3 Taunt. 50G 

7 If a mortgagee recovers possession of 

the mortgaged premises under a judg- 
ment in an undefended ejectment, the 
Court of C. P. has no jurisdiction to 
restore, on payment of the debt, iij- 
terest, and costs, the possession to the 
mortg'agor, who has not appeared. 
But if the recovery is bad agaiii!?t a te- 
nant of the mortgagor, they will set 
aside the judgment, and let in the 
mortgagor to detend as landlord, that 
he may be in a condition to apply to 
the Court to stay proceetlings on the 
terms of the statute. Doe a. Tubb v. 
Roe. 4 7'aiint. 887 

VIJI, PLEADINGS AND EVIDENCE. 

I In the case of a tenancy from year to 
year as long as both parties please, if 
the tenant die intesU^, his adminis- 
trator has the same interest in the land 
which his intestate had, and the lessee 
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Pleadings, 

of such administrator may declare in 
an ejectment on a term for seven years ; 
for the time is not conclusive. Doe d. 
Shore V. Porter, 3 T. R. 13 

2 Proof by one of a family, that many 
years before, t younger brother of the 
Iverson last seised had gone abroad, 
and that the repute ot'tbe fainily was 
that he had died there, and that the 
withcss had never heard in the family 
of his having l)een married, is primd 
facie evidence that the party was dead 
wiiliout lawful issue, to entitle the next 
claimant by descent to recov'^ in eject- 
ment. Doe d. Henning, v. Gr\fin. 

U E. R. 293 

3 But where the lessor of the plaintiR'in 
ejectment claimed as heir by descent, 
proof of the death of his elder bro- 
thers, without also proving' that they 
died without issue, was held not sufh- 
cient. Richards v. Richards, ibid, 294 
And see tit, witness, 

4 In ejectment upon a clause of re-entry 

in a lease on non-payment of rent 
against the assignee of a lease ; proof 
by the lessor of the counterpart of the 
lease by tlic subscribing witness, is 
sufficient proof of the holding upon 
the condition of re-entry (contained 
in the original lease) in case of non- 
payment of rent. Roe d. West v. Da- 
zns, 7 E. R, 363 

5 Under a proviso in a lease for the en- 
try of the landlord, in case the rent 
should be in arrear for 14 days, and 
no sufficient distress found upon the 
premises, he is entitled to recover in 
ejectment, on proof of half a yearns 
rent due at Lady-day, and no distress 
on the premises on some day in May; 
the demise being laid on the 2d of 
May, and the declaration served on 

, the 6th of JuTie; the defendant giving 
no evidence to rebut the inference, 
that there was no sufficient distress on 
the premises within the terms of the 
proviso ; as by shewing that there was 
a sufficient distress on tlte premises in 
May, up to the day of the demise in- 
clusive, or on the 6th of June, when 
the declaratron was served, if that 
were material with reference to the 
stat* 4 U, 2. c, 28. On such proof by the 
plaintHTthestat. 4 G, 2. c. 28. dispenses 
with proof of a denlaitd of* ll>€ rent on 
the day rt became due. Doe d» Smelt 
y, Fu€h<m, Id E. H. 286 

6 In qectment, the kftcllord having 
proved payment of rent by the defen- 


dant, and half a yearns notice to quit, 
cannot be turned round, by his witness 
proving om cross-examination that an 
agreement relative to the land in ques* 
tion was produced at a former trial 
between toe same parties, and was, on 
the morning of the then trial, seen in 
the hands of the plaintifTs attorpey, 
the contenis qf which the witness did not 
know; no notice having been given 
by the defendant to produce tpat 
paper; for though it might be an 
agreetwnt relative to the land^ it might 
not aflect the. matter in judgment, nor 
even have been made between these 
parties. " boe d. Wood (Sir M,J v, 
Motfis, 12 E. R. 237 

And see Doe d. Shearwood v. Pearson. 

id. 238, 

7 The declarations of a deceased occu- 
pier of land, of whom he bdd the land, 
are evidence of the seisin of that per- 
son. Peaceable d. Uncle v. Watson. 

4 Taunt. 16 

8 But it must first be shewn that the land 
the deceased occupied, was the land now 
in the tenant’s possession. id. ibid. 

9 in the case of a plain trust, where the 

I trustees w'ere directed to convey to a 

devisee on Ills attaining 21, the jury 

i may be directed to presume a con- 

I veyance at any time afterwards, though 
considerably less than 20 years. Eng-^ 
land d. Syburn v. Slade, 4 T. R. 682 

10 In ejectment, brought upon the joint 
demise 6f several trustees of a charity, 
it is not enough for the defendant who 
had paid one entire rent to the con^ - 
mon clerk of the trustees, to shew that 
the trustees were appointed at diffor- 
ent limes, as evidence that they were 
tenants in common : for as against 
their tenant his payment of the entire 
rent to the common a^nt of all, is at 
all events sufficient to support the 

• joint demise, without making it neces- 
sary for them to shew their title more 
precisely. Doe d. Clarke v. Grant, 

12 E. R. 221 

11 The Jury may presume an old satis- 
fied term surrendered to the cestui quo 
use, ill order to substantiate a lease ex- 
ecuted by him, or a conveyance by 

. trustees where they ought have 
conveyed. Doe d, Bowerman v, 
bourn, 7 T, R. 2 

But if no such presumption be made, 
and it appear in a special verdict in 
ejectment that such a term is still out- 
standing in a trustee who is not joined 
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in bringing the ejectment, the ceswi 
gue use cannot recover. Goodtitle d. 
Jones V. Jones, » 7 T. R. 47 

12 A rector may recover in ejectment 
against bU lessee on the ground of the 
lease of the rectory being avoided on 
account of his own non*residence, by 
force of the stat. 13 Eliz. c, 20. and 
the lease to the defendant describing 
him as doctor in divinity produced by 
him at the trial in support of his title, 
is primd facie evidence of his being 
such as he is tlierein described to be, 
so as also to avoid the lease under the 
stat. 21 H. 8. c. 13. s, 3. Frogmorton 
d. Fleming, (Clerk), v. Scott, (Clerk). 

2 E. R. 467 

13 Where A. being tenant for life, with 
a limited power of leasing, reserving 
the ancient renl, received a letter from 
a confidential agent in 1728, contain- ■ 
ing a minute account of the tenants 
and rents of the estate, which letter 
the tenant for life indorsed A Particu-^ 
hr of my Estate, &c. ; and handed 
down to B. the succeeding tenant for 
life, who had a like limited power of 
leasing, by whom it was preserved and 
handed down amongst the muniments 
of the estate, to the first tenant in tail : 
Held, that such paper was evidence 
for the tenant in tail against a lessee 
of B., in order to shew that the rent 
reserved by B. was less than the an- 
dent rent reserved at the time to which 
such account referred. Roe d. Bmne, 
{Clerk) v. Rawlings. 7 E. R. 279 

14 The entries by A. in his account- 

book of the receipt of rent to the 
amount stated, are also evidence of the 
same fact. 7 E. R. 279 

15 A demise of premises in Westminster, 
late in the pccupation of A., particu- 
larly describing them, part of which 
was a yard, does not pass a cellar si- 
tuate under that yard which was then 
in the occupation of B., another te- 
nant of the lessor; and the lessor,, in 
an ejectment brought to recover the 
cellar, is not estopped by his deed 
from going into evidence lo shew that 
the cellar was not intended to be demi- 
sed. Doc d.Freelandv. Burt. 1T.R.70I 

W hethw parcel or not of the thing demised 
is always matter of evidence. ibid. 

16 A possession of crown land, com- 
mencing at least 55 years ago by en- 
croachment on the crown in the time 
of the lessor of the plaintiff's father, 
inaintaintd by the father till his death. 


19 years ago, and afterwards continued 
for two years by his widow, when the 
defendant obtained the possession, 
would be sufficient evidence for the 
jury to presume a grant from the 
crown to the lesspr's father, if the 
crown were capable of making such a 
grant ; in order to support a demise in 
ejectment from the eldest son and heir 
of such first possessor, against the de« 
fendant, who had no apparent title, 
and whose possession was not defended 
by the crown, nor found to be by li- 
cense from it. Goodtitle d. Parker v. 
Baldwin. 11 £. R. 488 

17 But it appearing, upon a second 
trial, that by the stat. 20 Car. 2. c. 3. 
all future grants of land by the crown 
in the forest of Dean (within which the 
land in question lay), were avoided, and 
consequently no presumption could be 
made of a valid grant ; the lessor of 
the plaintiff, who can only recover in 
ejectment by the strength of his own 
title, was held not entitled to recover 
even against a stranger, whose posses- 
sion, adverse to him, was not defended 
by the crown : And this, notwithstand- 
ing a part of the premises was first 
held by the lessor's father 60 years 
ago, and by the stat. 9 G. 3. c. IG. the 
suit of the crown is barred after a con- 
tinuing adverse possession for 60 years 
under the original trespasser: for, 
from the death of the father, 1 9 years 
ago, the [)ossession was adverse to his 
heir, the lessor of the plaintiff ; or at 
least the defendant's possession for tiie 
last 17 years was adverse; and the 
Act of Geo. 3. does not give a title to 
the first wrongful possessor and those 
claiming under him, but only bars the 
remedy of the crown against them 
after 60 years' continuing adverse pos- 
session by them ; and as it does not 
repeal the stat. 20 Car. 2. c. 3. no pre- 
sumption of a grant to legalize the 
possession of the lessor's father for the 
first 41 years, on which alone the les- 
sor's claim could be founded, can be 
made against that statute. And the 
jury, it seems, may presume that the 
possession of the lessor's father for the 
first 41 years, and that of the defend- 
ant (adverse to the heir) for the last 
17, were both legally holden by the 
license of the crown. 11 £. R. 488 
18 The plaintiff in ejectment under the 
several demises of two> may, after nor 
tice to ijpit, recover |hc posseasiop of 
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premises held by the defendant as te- 
nant from year to year, upon evidence 
that the common agent of the two 
had received rent from the tenant^ 
which was slated in the receipts to be 
due to the two lessors; even assuming 
such receipts to be evidence of a joint 
tenancy ; for a several demise severs a 
joint-tenancy; and, supposing the con- 
tract with the tenant to have been entire, 
no objection lies on that account to 


the plaintiff's recoveiy in this case, 
as he had the whole titfe in him. Doe 
d. Manacl^v. Read. 12 E. R. 57 

19 The lessor of ihe plaintift' in eject- 
ment is bound at the trial to prove the 
defendant in possession of the premi- 
ses which he seeks to recover, although 
the defendant has entered into the ge- 
neral consent-rule to confess lease, 
entry, and ouster. Goodright d. Batch 
v.Rich. 7T. R.327 


ERROR. 


I. IN WHAT CASES A WRIT OF ERROR 
LIES. , 

II. HOW BROUGHT, AND HEREIN OF AS- 
SIGNMENT OF ERRORS. 

III. HOW FAR A SUPERSEDEAS OF EXECU- 

TION, 

IV. BAIL IN ERROR. 

V. PROCEEDINGS. 

{a) Wlien staid pending Writ of 
Eiroi\ 

{b) hregularitp in, v^hat shall he 
and how remedied. 

I. IN WHAT CASES A WRIT OF ERROR LIES. 

1 Error lies not upon an interlocutory 
judgment. Safuuel v. Judin, {in error). 

6 E. R. 333 

S In trespass against two who sutler 
judgment by default, if plaintiff exc- I 
cute writs of inquiry against them se- 
parately, and take several damages 
against them, and enter up final judg- I 
ment for those several damages, it is 
error. Mitchell v. Milbank. 

6 T. R. 199 

P Defendants having agreed under a 
consolidation rule not to bring any 
writ of error, cannot do so, though 
there be manifest error on the record. 
But the Court will not grant an attach- 
ment against the attorney for having 
brought such writ of error, if it ap- 
pear that it was not done for delay ; 
and that he was led ituo a mistake. 
Camden v. Edie. 1 H, B. 21 

4 Aftor an award of a writ of inquiry of 
damages, if final judgment be given 
for a certain sum with the plainiif!''s 
assent, it is 40 cause of error, although 


the record contain no entry of any ia- 

I quisition executed. Gould v. Ham* 

! mersley, [in error), 4 Taunt. 14S 

5 It is not a cause of error to enter a 

judgment of mhcricordia in a qui tarn 
action for a penalty. Humble v. Bland, 
{in error). 6 T. R. 255 

6 Nor that the plaintiff is adjudged to be 

in misericordia instead of the defend- 
ant. Pullin, one Sfc. v. ihokes, one, Sfc, 
(in Cam. Scac.) 2 H. B. 312 

7 Semble, In an action on a penal sta- 

tute where the record was entitled ge- 
nerally of HU. 41 G. 3. and the fact 
was laid under a viz. on 21st of Janu* 
ary 1801, whereas the return of the 
capias must have been at latest on the 
20th of January, and so the suit ap- 
peared to be commenced, before ttie 
cause of action, contrary to the aver- 
ment in the declaration ; such repug- 
nancy is no ground of error. Lee v. 
Clarke, {in error). 2 E. R. 333 

B Scnihle, If a statute give an action 
within six months after the fact com- 
milted, (by which must be understood 
lunar months) and the declaration 
aver such fact within six calendar 
' months before, it is no error; as it 
will be presumed that the fact was 
proved within due lime, notwithstand- 
ing such irrelevant allegation. ibid. 

9 In an action on stats. 1 Jac. 1. c. 15. 3 . 
11. and 12. : 5 G. 2. c. 30. 5. 29. af- 
ter any person has been convicted on 
an indictment for false swearing to a 
debt under the commission df bank- 
rupt (on which indictment he is to 
suiler the punishment inflicted by the 
several statutes against peijury) the as- 
signees of the bankrupt may reco- 
ver from him double the sum so 
sworn to in an action in which it is 
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sufficient to stale the conviction of the 
defendant on the indictment, and no 
advantage can be taken < of anj defect 
in that judgment but by writ of error. 
Holmes v. Walsh. 7 T. R. 458 

10 The Court will not auash a return to 
a mandamus (which directed an Infe> 
rior Court to give judgment on an in- 
dictment) merely because it states an 
erroneous judgment given below : but 
a writ of error must be brought to re- 
verse that judgment. Rex v. the Jus- 
tices of the W. R. of Yoikshire, 

7 T. R. 467 

1 1 Though it appears on the return to 
a certiorari, that no bi 1 was filed in the 
Court of Kmg^s Bench against the de- 
fendant, (in a suit there by bill,) in 
the Term of which the declaration is 
entitled, but that a bill was filed against 
him by the plaintiff in the folloicinq 
vacation, it is not erroneous, if it also 
appears that the bill was filed of the 
preceding Term. Parrot v. Sprag- 
gon, (in Cam. Scac.) 2 H. B. 608 

II. now BROUGHT, AND HEREIN OF AS- 

SIGNMENT OF ERRORS. 

1 The defendant in the original action 
need not obtain a Judge’s order to 
change his attorney upon bringing a 
WTit of error. Batchelor v. Ellis. 

7 T. R. 337 

2 If the defendant in error from C. P. 
to K. B. give an eight day rule to 
certify the record, the record may be 
certified in less time, though the rule 
expire in vacation : and a sci. fa. 
quare eiecutionem non having been is- 
sued immediately upon the record be- 
ing certified returnable to first day of 
the following Term,' the defendant may 
serve the plaintiff in error on that day 
with a nile to appear to the sci. fa., 
and a rule to assign errors. Sambridge 
v.Housley [in error.) 2T. R. 17 

3 It is irregular to rule the plaintiff in 
error to assign eirors before the expi- 
ration of the rule to appear to the scire 
facias. James v. Staples [in error.) 

6T.R.367 

III. HO^ FAR A SUPERSEDEAS OF EXECU- 

TION. 

N. B. See proceedings when stayed pend-- 
ing the writ, post, 302, 

1 Though a writ of error be sued out 
before judgment signed, it cannot have 


any efJcct till the judgment is actually 
.signed. Jaques v, Nixon, 1 T. R. 279 

2 And if a copy of the allowance be 

served before judgment signed, it only 
operates as an allowance from the 
time of signing judgment. ibid, 

3 The service of the allowance is only to 

bring the party into contempt if he 
proceeds ; for the allowance is ot‘ itself 
a supersedeas, ibid. 

4 If a writ of error be sued out before 
judgment is signed, (which is frequent- 
ly the case,) and the plaintiff will not 
sign judgment till after the return of 
the writ, in order to avoid the effect of 
it, and then sues out execution, the 
Court will set aside the execution. 

1 T. R. 279 

5 The Court will not infer that a writ of er- 
ror was sued out for delay, because it was 
sued out before final judgment signed. 
And though it should be made return- 
able before final judgment, it will still 
operate as a^t^per^ederiaupon thejndg- 
ment, whicbf%hen signed in the same 
Term, relates back to the first day of it; 
and therefore, execution issued thereon, 
after such writ of error allowed and 
served, was set aside for irregularity. 
Somerville v. White. 5 E. R. 145 

6 A writ of error may be made return- 
able before the day on which the 
judgment is actuallv signed, if the 
writ of error and judgment are of live 
same Term. JJifl v. Tebh. 1 N, R. 298 

7 And the teste of a writ of error need 

not be on a seal day. ibid, 

8 A writ of error may operate as a stay 

of proceedings, though sued out be- 
fore interlocutory judgment. Ema- 
nuel V, Martin. 2 M. £: S. 334 

9 Two things are requisite to make a 
writ of error a supersedeas of execu- 
tion, viz. the allowance, (i. e. the de- 
livery of the writ to the clerk of the 
errors) and putting in bail. If the 
WTit of error be allowed before judg- 
ment, the time for putting in bail 
(four days) runs from the judgment ; 
if after judgment^ from the time of 
the allowance. Gravall v. Stimpson. 

1B.&P.478 

10 The allowance of a writ of error may 

be served before the plaintiff is entitled 
to sign final judgment. Payne v. 
Whaley. 2 B.,& P. 137 

11 But the allowance of the writ ot'errot, 
previous to the judgment being signed, 
is an irregularity permitted for the 
oomenience of the party ^for the joclg- 
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ment in the action is the true founda- 
tion of the writ of error. Gravall v. 
Stimpson 1 B, & P. 479 

13 A writ of error operates as a superse- 
dcas from the time of the allowance 
though it be not served till after exe- 
cution* Meagher v. Vandyck. 

2 B. k P. 370 

13 So, though it be not returned. Samp- 
son, V. Brown. 2 £. R. 439 

14 So, tliough the plaintiff be proceeding 
at a distant place in ignorance of the al- 
low .mce. IlawkinsvJones. 5 Taunt. 204 

15 If a defendant in an action of cove- 
nant, sue out a writ of error in a plea 
of trespass on the case, and obtain an 
allowance of error, whereupon the re- 
cord of the plea in covenant is tran- 
scribed : Sembfe, that it is no superse- 
deas; although the plaintiff, after re- 
ceiving notice of the allowance of er- 
ror, gave a rule to transcrilie, and sued 
out two writs of scire facias quare ex- 
ecutiomm non. Sampa^o v. De Paj/ba 

5 Taunt. 82 

16 If the plaintiff after obtaining a ver- 
dict in ejectment, sues out a writ 
of habere facias possessionem without 
waiting to tax his costs, the defendant's 
writ of error will not operate as a su- 
persedeas. Doe d. Mess iter y, Dynley. 

4 Taunt. 289 

IT If defendant bring a writ of error, 
and plaintift' bring another action on 
the judgment and recover; he cannot 
sue out execution on the second judg- 
ment till the w\’it of error be deter- 
mined. Bcnwdl V. Black. 

3T.R.643j 

18 A rule for setting aside an execu- ! 

tion, sued out after the allowance of a 
writ of error, discharged without costs, 
the writ of error having been taken 
out agdiast good faith. Cates \. West. 

2 T. R. 183 

19 But it is not enough that the defen- 

dant’s attorney has declared the debt 
would be settled, and that time was 
all the defendant wanted. Rawlm v. 
Perry. 1 N. R. 307 

20 So, on such declaration by the attor- 
ney, the Court of C. P. refused to set 
aside an execution issued after notice 
of the allowance oi‘ a writ of error. 
Mitchell V. Wheeler. 2 H. B. 30 

21 The Court refused to set askle an ex- 
ecute issued pending a writ of error, 
where after judgment against defen- 
dants, their attorney proposed to give 
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a cognovit for the debt and costs, pay- 
able at a future time, and oilered to 
sign it, obsetving that it would save 
expense to the parties, as he should 
otherwise be under the necessity of 
bringing a writ of error to obtain the 
time he had requested in the cognovit^ 
for that he must obtain time, ^ooner 
V, Garland. 2M. & S. 474 

22 Where defendant on being served 
with process declared to plaintiffs at- 
torney he could not pay, that it was 
useless to go on with the action, as he 
w^ould delay all he could, and when he 
had got judgment, would bring a writ 
of error and put it off all in his power, 
and afterwards brought a wrrit of error, 
and on the plaintiffs proceeding to 
execution, requested him to keep it 
secret, and acknowledged that he had 
shewn him lenity, and requested that 
he might pay the money by instal- 
ments : Held, that the defendant had 
admitted that the writ of error was 
for delay, so as to prevent its being 
a supersedeas. Hawkins v. Snuggs, 

2M.&S. 476 

23 The Courts have refused to set aside 

a defendant's execution for the costs 
of a nonsuit sued out after notice of 
allowance of a writ of error, on the 
ground that the writ of error could 
only be for delay. Ketnpland v. Mac- 
auley, 4 T. R. 436 

And Box V. Bennett. 1 H. B. 432 

24 Tlie Coiwt will not set asfde an ex- 
ecution sued out before, but executed 
after the allowance of a writ of erroi* 
served on the sherift' and the party, if 
the plaintiff in error has not regularly 
put in bail. Lane v. Bacchus. 

2T. R. 44 

Secus, if bail be put in in time. ibid. 

25 The Court will not permit execution 

! to be taken out pending a writ of er- 

I ror in Parhament, on the ground that 

i the writ of error is brought for delay; 
merely because the defendant sutlered 
the judgment to be affirmed in the 
Exchequer Chamber without any ob- 
jection. Harrison v. Grote. 

6 T. R. 400 

26 The Court will not allow a plaintiff 
to issue a test, fi. fa. tested* in the 
last Term on the return day of the ori- 
ginal Ji. fu. which was after the al- 
lowance and service of the writ of er- 
ror and before the death of the plaintiff 
in error. Kimaird (Lord) v. Lyall. 

7E.K.296 
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57 And after the writ of error allowed^ 
though afterwards abated by the 
death of the plaintifFin error, the de- 
fendant in error cannot take out exe- 
cution without the leave of the Court. 

7 E. R. 296 

58 Where a first writ of error abates, or 
is put an end to by the act of the 
plaintifiT in error, a second writ of error 
brought in the same Court is not a 
supersedeas of execution as the first is : 
and execution may then be sued out 
without leave of the Court. But in 
error of matter of fact coram vobis, 
which is not within the statutes re- 
quiring bail in error, the writ of error 5 
is or is not a supersedeas according to 
circumstances; and the Court must 
be moved for leave to sue out execu- 
tion pending it. Birch v. Triste, 

8 E. R. 412 

29 The Court will not set aside a testa- 
tum capias ad satisfaciendum, sued out 6 
without an original capias to warrant 
it, though a writ of error has been 
brought, if a capias ad satisfaciendum 
has been afterwards sued out, return- 
ed and entered on the roll. Milstead 
V. Coppard, 5 T. R. 272 

IV. BAIL IN ERROR. 

N. B. See the diffeicnce of the foi'm 
ef the recognizance on writs of error in 
Cam, Scfic, and K. B. 2 T. R. 59, n. 
And see post, tit. scire facias. 

1 Bail in error are not chargeable in an 
action upon their recognizance with 
mesne profits, where they have not 
been ascertained by writ of inquiry, 
pursuant to 16 & 17 Car, 2. c. 8. Doe 
V. Reynolds {in ert'or), 1 M. & S. 247 
^ Where a ca. sa, is returnable against 
the principal on a particular day, be- 
fore which a writ of error is allowed 
and served; that operates as a super- 
sedeas to any proceeding against the 
bail, though the ca, sa, has lain four 
days in the office before the allow- 
ance of the writ of error. Perry v. 
Campbell, 3 T. R. 390 

3 A writ of error allowed is a superse- 
deas m law to all further proceedings 
' in the Court below ; and therefore pro- 
ceedings were set aside with costs for 
irregularity where the ca,sa, (being re- 
turnable qn a day after the allowance 
of the writ of error) was returned after 
notice of such allowance, on the same 


day; and sd, fa, afterwards taken out 
against the bail. Miller v. Newbald, 

1 E. R. 662 

A writ of error allowed, though not 
returned, is of itself a supersedeas; 
and may be pleaded by the bail to 
have been issued and allowed after 
the issuing and before the return of 
the ca, sa. against the principal, so as 
to avoid proceedings against them in 
scire facias upon the recognizance of 
bail prosecuted after a return by the 
sheriff of non est inventus made pend- 
ing such writ of error. Sampson v. 
Brown. 2 E. R. 439 

The Court refused to stay proceedings 
against the bail, pending a writ of 
error on the judgment against the 
principal, where the principal had con* 
fessed that the writ of error was 
brought purely for delay. Pool v. 
Ckamock, 3 T. R. 79 

Upon a writ of error, sued out by the 
principal after the bail are fixed, and 
proceedings against them in scire fa* 
cias, the Court will only stay pro- 
ceedings against the bail pending the 
writ of error, on the terms of the 
bail’s undertaking to pay the con- 
demnation money, and the costs of 
the scire facias, and, (if it be a case 
in which there is no bail in error) to 
pay the costs also of the writ of error, 
if judgment should be affirmed. Bu* 
cliannan v. Alders, 3 E, R. 546 
7 On the quarto die post of the return of 
the ca. sa. against the principal the bail 
are fixed ; and if after that time they 
apply to stay proceedings against 
themselves pending a writ of error, 
the Court of C. P. will not grant the 
application unless they undertake not 
only to pay the condemnation money, 
but also the costs of the action against 
themselves, of the application, and 
(where there is no bail in error) of the 
proceedings in error. Copous v. Bly* 
ton. 1 N. R. 67 

Where a writ of error is allowed be- 
fore the expiration of the time per- 
mitted to the bail to render their prin- 
cipal, the bail are entitled to stay the 
proceedings against them pending the 
writ of error, on the terms of under- 
taking to pay the damages recovered, 
or to surrender the defondant within 
four days of the determination of the 
writ, if determined in favour of the 
original plaintifil Sprang v. Mon* 
privatt, ll E. R. 316 
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9 The same persons who were bail in the 

Court of King^s Bench may justify 
again as bail upon a writ of error 
returnable in parliament. Martin v. 
Justice. 8 T. R. 639 

10 A recognisance entered into by the 
bail in error without the principal is 
good. Dixon v. Dixon. 2 B. & P. 443 

11 If^ona bond debt; double the sum 
secured by the bond be the sum 
for which the bail bind themselves in 
the recognizance in error, it is suffi- 
cient; though a further sum be due 
for interest and costs, and nominal 
damages have been recovered. ibid, 

12 Bail in error must be put in within 

four days after final judgment signed, 
without reference to the time of the 
allowance, or serving the copy of it. 
Jacques v. Nixon. 1 T. R. 279 

13 A defendant has four clear days after 

final judgment to put in bail in error. 
Bennett v. Nichols. 4 T. R. 121 

14 Where the plaintiff in error within 

four days after bein^ ruled to put in 
better bail, viz. on me day after Hi- 
lary Term, gave notice that he should 
justify the same bail on the first day of 
the ensuing Term, and two days before 
the first day of that Term gave notice 
of fresh bail: Held, that the latter 
bail were not entitled to justify, there 
being no reason assigned for the non- 
attendance of the former bail. Lunn 
V. Leonard. 1 M. & S. 36G 

15 Where the plaintiff in error was 

ruled in vacation to put in better bail, 
and took no notice of it until four 
days before the next Term, when he 
gave notice of added bail for the day 
of the Term : the Court would not 
permit the bail to justify, Ostfeick v. 
Wilson. 1 M. & S. 367, notd 

16 Where a writ of error is sued out 

before final judgment, the four days 
for putting in bail in error, are to be 
reckoned from the time when the tax- 
ation of costs is completed by the in- 
sertion of the sum. Blackburn v. Kil- 
mer. 1 Marsh. 278 

17 It is not necessary under slat. 3 Jac. 
1. c. 8. to give bail in error on a judg- 
ment, though in debt, for goods sold 
and delivered, and on an account 
stated. Alexander v. Biss. 7 T. R. 449 

18 Though such judgment were by de- 
faiill. Ahktt V. Ellis. 1 B. 3c P. 249 

19 Nor on such judgment on a count on 

a promissory note. Trier v. Bridge 
pwn. 2 £• R., 359 


20 To bring a case within the stat. 3 Jac„ 
1. e. 8. the Court of C. P. must see dis- 
tinctly that a specific contract has been 
entered into! Ahleti v. Ellis. 1 B. & P. ^49 

21 The statute should be construed li- 
berally, ibid. 

22 A writ of error upon a judgment in 
debt on a reco^izance of bail Is a stay 
of execution; not being within the ex- 
ception of the stat. 3 Jac. 1. c. 
either as a judginent upon an obliga- 
tion conditioned for payment of mon^ 
only ; (the recognizance being to pay 
money, or do something else ;) or as a 
judgment upon a contract which is 
there used in contradistinction to an 
obligation. Dell v. Wild. 

8E.R.24a 

23 The Court held that bail in error 
was not necessary upon the statute^ 

3 Jac. 1. c. 8.* in debt on bond, con- 
ditioned for the payment of money, 
and also for performing all covenants in 
a mortgage deed. Butler v. Brush* 
field. • lOE. R.40T 

24 A mortgare deed, containing a co- 

venant for the re-payment of the mo- 
ney, is within the meaning of the 
stat. 3 Jac. 1 . c. 8. ; a contract upon 

which bail in error is necessary. 

Buckney v, Metham. 3 Taunt. 383 

25 If there be one count in the declara- 

tion for which debt would wot lie at 
the time of making stat. 3 Jac. 1. c. 
8. no bail in error is required. Trier 
v. Bridgman. 2 E. R. 360 

Webb V. Geddes. 1 Taunt. 540 

26 Where a writ of error is brought up 

on a judgment on demurrer in the case 
of a scire facias sued out pursuant to 
the statute 8 8c 9 W. 3. c. II. s. 8* 
bail in error is not required. Sparkes 
V. O^Kelly. 1 Taunt. 168 

27 As the bail in error cannot surrender 
the principal, they are not entitled to 

. relief, though the principal become a 
bankrupt pending the writ of error. 
Southcote V. Braithwaite. 

1T.R.624 

28 A recognizance of bail in error for a 
less sum than double the sum reco- 
vered by the judgment, does not stay 
the execution ; and the Court of C. P. 
will not permit the bail-piece to be 
amended by enlarging the pe*n8lly, in 
order to defeat the execution. Reid 

Cooper. 5 Taunt 320 

29 If a defendant, (the plaintift’ in the 
action) upon judgment being affirm^, 
take in execution the body of the plain- 
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tiff in error, for debt, damages, and 
costs in error, he does not thereby dis- 
charge the bail in error, but may sue 
them on their recognizance. Perkins 
V. Petit, 2 B. &. P. 440. 

30 Bail in error, who were excepted to 
and did not justify, were relieved from 
proceedings against them, though no 
pier bail had been put in ; but they 
were made to pay the costs to the time, 
the plaintiff having been induced by 
former cases to proceed against them. 
Gould V. Holmstr om. 7 E- R. 580 

31 Where bail in error was put in in va- 

cation, and excepted to, and the plain- 
tiff in error gave notice that they 
would justify on the first day of next 
Term, and before that day non-prossed 
his own writ of error, and the bail did 
not justify : Held, that the bail were 
not entitled to stay proceedings in an 
action against them upon the recog- 
nizance, nor to have an exoneretur en- 
tered on the bail-piece. Dickenson v. 
Heseltine. 2 M. & S. 210 

V. PROCEEDINGS. 

(a) When staid pending Writ of Error. 

1 The Court stayed the proceedings in 

an action on a judgment, pending a 
writ of error brought to reverse that 
judgment, notwithstanding the plain- 
tiff swore that the writ of error was 
brought for delay, and that he ofiered 
to the defendant's attorney to wave the 
judgment if he would point out any 
error, which was refused. Christie 
Bichardson, 3 T. R. 78 

But see Entwistle v. Shepherd. 

2 T. R. 78 

2 Where defendant's attorney, in cfiiect 

told the plaintiff that the writ of error 
was brought for delay, the Court re- ■ 
fVised to stay proceedings pending it. 
Law V. Smith, 4 R. 436, rf. 

And Miller v. Cousins, 2 B. & P. 329 

3 The same on a similar declaration by 
one of the bail Evans v. Gilbert, 

4 T. R. 436, n. 

4 The Court will not stay the proceed- 

ings pending a writ of error on a jodg- 
menu of nonsuit, without some decla- 
ration of the party, that the writ 
of error was brought for delay. Xe- 
vett V. Perry. 5 T. It 669 

5' Where the defendants attorney bad ‘ 
used e)j!pressions equivalent to such 
a declaration, the Court refused to stay 


the proceedings pending a wrii of 
error. Masterman v. Grant. 5 T. R. 7 1 4 

6 The defendant in an action on the 
judgment cannot apply to the Court 
to stay Ac proceedings pending a writ 
of error on that judgment, until he has 
put in hail. Smith v. Skeplrerd. 

5 T. R. 9 

7 And the bail must be perfected be- 
fore he can make such application. 
Bickncll v. Longstaffe. 6 T. R. 455 

8 Where an action is brought on a 
judgment recovered in K. B. and 
after judgment the defendant brings a 
writ of error, and obtains a rule to 
stay proceedings in the mean time, 
and the plaintiff* dies before judgment 
affirmed, the Court will not permit 
judgment to be entered nunc pro tunc. 
Bates, q t. v. Lockwood, 1 T. R. 637 

9 Blit if the action be brought on a 

judgment recovered in the Common 
Pleas, the Court will not stay pro- 
ceedings pending a writ of error with- 
out the Gcfej^ant’s giving judgment 
in the secotid action. ibid. 

I (5) Irregularity, in, what shall he, and how 
remedied. 

1 On writs of error, the question whe- 
ther the Judges below were properly 
constituted cannot be entered into : it 

1 is sufficient that they were Judges de 

facto in a Court having jurisdiction of 
the subject-matter. Milward 

Thatcher. 2 T. R. 87 

2 When a record is removed to K. Vl. 

from a County Palatine Court by a writ 
of error, and that writ is non-prossed, 
this Court will award execution. Coir- 
perthwnite v. Owen. 3 T. R. 657 

3 A writ of error in parliament may he 
non-prossed without carrying over the 
transcript to the Court of Error. 
Milbom V. Copeland. 1 Mv & S. 104 

4 Afler the return day of the scire facias 
quart exeemitmem non, ifc, sued out 
by the defendants in error, and a four- 
day rule to assign errors served on the 
plaintiff in error, though judgment 
of non-pro# were entered up, and ex- 
ecution sued out before the expiration 
of the rule to assign errors, yet if 
error were not assigned in lime, the 
execution stands good; Wright v. 
Ptekkam {in error). 15 E. R. 204 

5 After the rule to certify t lie record in 
em>r has run out, the defendant in 
error may luc out his writ of seire fa* 
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cias quare executionem non, ^rc. though 
the transcript was not then actually 
delivered and filed, as it ought to have 
been. Branscombe v. Hughes {in error), 
15 E. R. 646 

6 The clerk of the errors in C. P. in 

transcribing the record, by mistake 
entitled it generally instead of speci- 
ally, and error wag assigned thereon ; 
after which he amended the transcript 
by inserting the special memorandum ; 
the Court would not restore the tran- 
script to the state in which it stood at 
the time when the plaintiff in error 
assigned bis error. Randole v. Bailey ^ 
in error, 1 M. & S. 

And see Dickinson v. Plaisted. 

0. 7 T. R. 474 

7 If there be a bill of exceptions to the 
rejection of evidence in the Court of 
Great Sessions in Wales, and upon 
error in K. B. the evidence is deemed 
admissible, the Court will award a 
venire de novo into the next English 
county. Davies v. Pierce, 

2 T. R. 125 

8 A bill may be filed to warrant judg- 
ment after the want of a bill has been 
assigned in error. French v. Cook {in 
error), in Cam, Scac, , 1 Taunt. 126 

9 If judgment be given for the plain- 
tiff on one count in a declaration, and 
a distinct judgment for defendant on 
another, and the defendant bring a 
writ of error to reverse the judgment 
on the first count, the Court of Error 
cannot examine the legality of the 
judgment on the second count, no 


error being assigned on that part of 
the recora. Campbell v. French {in 
error), « 6 T. R. 200 

10 Where judgment for the defendant 
on a special verdict is reversed in the 

’ Exchequer Chamber, that Court, on 
motion, will give a final judgment for 
the plaintiff Denn d. Mellor v. 
Moore {in error), 1 B. & P. 30 

11 If the plaintiff recover a judgment 
against two defendants in K, B,, and 
one of them bring a writ of error in 
Cam, Scac, the plaintiff cannot charge 
the other defendant in execution till 
the record be remitted into the Court 
of K. B. notwithstanding the writ of 
error might have been quashed imme- 
diately, because not brought by both 
defendants. Laroche v. Washhorouglu 

2 T. R. 737 

12 If a writ of error is sued out before 

final judgment, but the allowance not 
served until after the writ of error is 
spent, the plaintiff may afterwards re- 
gularly sign final judgment. Stevens v. 
Ingram, 3 Taunt. 384 

13 Where a verdict is given for a greater 

sum than the amount of the damages 
laid in the declaration, and for that 
cause a writ of error is brought, the 
Court of C. P. will permit the plaintifi' 
to enter a of the excess above 

the sum laid in the declaration, on pay- 
ment of the costs of the writ of error. 
Pickwood V. Wright, 1 H. B. 643 

14 Neglect to deliver paper* books in 
error punished by payment of costs. 
Johnson v. Prescote, 4 Taunt. 147 


escape. 


I. WHAT SB ALL BE. 

II, FOB^ BV WHpM, BROUGH^. 

III. ^ABILITY OF SHERIFFS AND OTHER 

OFFICERS. 

IV. WHEN A TEISOKRR MAY BE RBTAREN. 

y. 

Vi. EVICFNCR. 


I. WII 4 T RUAl .1 f «• 

I Aw Escape from the rules of the 
King*s fynch prison without the mar- 


shal’s knowledge, is not a voluntary 
escape. Bonqfous v, Walker, 2T.R.136 

2 If a sherifTs officer^ having taken a 
prisoner in execution, permit him to 
go about with a follow er of his befbre 
he takes him to prison, it is an escape. 
Benton v, Sutton^ IB. & P.21 


3 Whether it wppjd not have been 
an escape bIsq^ if the officer himself 
bad ^cc^mpaoie^ him? ^ 

4 A vchmlacy ratmTi of a prisoner, 
after' ac meape, before action brought, 
is aqqal^ a rotabmg a ffe#b pursuit ; 
bspt it mm hf pliwkd. 

Walker, 2T.R.126 
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IL ACTION FOFt, BY WHOM BROUGHT. I 

1 An administratrix ma;^ maintain 
action in^er own name agaiiiBt the 
marshal for the escape of a prisoner 
who ia in execution on a judgment 

' obtained by her as administratrix. Bo* 
7U{fous V* Walker.' 2 T. R. 126 

% The nominal plaintiff in ejectment, in 
whose name the mesne profits have 
been recovered may sue for an es- 
cape ofthe defendant in execution for 
such mesne profits. Doc v. Jones. 

2M.&S.473 

III. LIABttlTY OP SHElllFFS AND OTHER 
OFFICERS. 

1 If a sheriff) (having arrested a defendant 
on mesne process,) keep him in his 
custody afier the return of the writ, 
and then carry him to prison, he is not 
liable to an action on the casC'as for an 
escape ; if the Jury find that the plain- 
tiff has not been delayed or prejudiced 
in his suit. Plank v. Anderson.. 

5T. R. 37 

2 In an action against the sheriff for 
the escape of a prisoner on mesne pro- 
cess, the plaintiff was nonsuited, be- 
cause he could not prove any debt 
against the prisoner who escaped. 
Alexander v. Macauley. 4 T. R. 61 1 

3 Tlie bailiff of a liberty, who has the 
return and execution of writs, is lia- 
ble to an action of debt for an escape, 
if he remove a prisoner taken in exe- 
cution to the county gaol, situate out 
of the liberty, and there deliver 
him into the custody of the sheriff. 
Boothman v. Surrey (Earl,) 2 T. R. 5 

4 An action of debt will lie against a 

gaoler for the escape of a prisoner in 
execution, though the escape were 
without the knowledge or fault of the 
gaoler, who in such case can avail him* 
self of nothing but the act of God, or 
the King^s enemies, as an excuse. 
Alupt v. Eyles* 2 H« B. 108 

$ In debt against a sheriff or gaoler for 
an escape of a prisoner in execution, 
the Jury cannot give a less sum, than 

. the creditor * would have reayvered 
against the prisoner, nafnely, the sum 
indorsed on the writ, and the legal fees 
of execution. Boncifous v. Walker. 

2 T: R. 126 

^ If a mob demolish a ga<4 by which 
the debtors escape, the sheriff or .gaol- 


er is answerable to the ’'creditors for 
such escape. Elliott Y. Norfolk 
(Duke.) 4T. R. .789 

7 If , upon the execution of a writ of 
capias ad satisfaciendum, which re* 
quires the sheriff to take, and keep the 
body, 80 that he may have it on the 
return-day of the writ at Westminster 
to satisfy the plaintiffs of their damages, 
costs, and charges; the sli^iff before 
the' return-day receive the money due 
from his prisoner, and thereupon libe- 
rate him, before he has paid it over in 
satisfaction to the party entitled to 
it, he is answerable as for an escape ; 
and his return under the common 
rule of cepi corpus, and thart, he de- 
tained the prisoner until he satisfied 
him (the sheriff) the lei^-monfey 
indorsed on the writ, which he had 
ready, as commanded, &c. is of no 
avail. Blackford y. Austin. 14E.R.468 

8 A sheriff who carries a prisoner taken 
in execution to a lock-up-house within 
his own bailiwick, and keeps him there 
14 days before die: return of the writ, 
is not thereby guilty of an escape. 
Houlditch V. Birch. 4 Taunt. 608 

9 If a sheriff's officer pn an arrest take 
an undertaking for the appearance of 
the party, instead of a bail-bond, with- 
out the plaintiff's assent, and bail 
above is not duly put in, the sheriff is 
liable to an action for an escape, and 
the Court will not relieve him by per- 
mitting him to put in and justify bail 
afterwards. Fuller v. Prest. 7 T. R. 109 

10 B. being in custody^ at the suit of A. 
ill a joint action against B. and C, B. 
justifies bail in an action entitled by 
mistake " A. against R." only, and a 
rule 80 entitled is served on the mar- 
shal of K. B. who thereupon dis- 
charges B. out of custody, he not being 
charged in custody in any more than 
one action at the suit of A.: Held, that 
the marshal was liable in an action for 
an escape. White v. Jones, 

5 E. R. 292 

11 The sheriff having arrested a party 

permitted, him to go at large without 
taking a bail-bond, returned cepi corpus, 
and before the expiration of the rule 
to bring in the body put in bail : Held, 
that he was not liable either to an ac- 
tion of escape or false retu rn. Parienta 
y. Pktmbtree. ' 2,B. &P. 35 

And see Hamilton v* Wilson. 

l£;.R.d83 
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Mmiingh 

IV. WBEFT A MAY BE RSTAKfi^. ' 

1 A bailiff, who has arrested a prisoner ! 
on mesne process, may retake him 
before the return of the writ, though 
he voluntarily permitted the prisoner 
10 escape immediately after the arrest. 
Atkinson V. MaUcsan. 2 T. R. 172 

2 After a voluntary escape, the sheriff 

cannot retake a prisoner. Atkinson 
V. Jameson. 5 T. £• 25 

V. BLEAOtMCS. 

1 loan action aitninst the sheriff for an 
escape on mesne pt^^ess, it is sufTicient 
to aver that the Sieriff had not the 

. l>ody at the return of the writ, with- 
out negativing the appearance of the 
party,w his putting in bail. Stovin 
V. Perring. 2 B. & P. 561 

2 If the writ issue from the K ing’s Bench 

and the declaration for an escape aver 
that the defendant had not the body 
" before our said Lord the King*' on 
the return day, it i$ lilid on special de- 
murrer. ^ ibid 

3 A plea to an actilb against the mar- 

shal, for the escape of a prisoner in 
custody for a debt, after stating the 
return of the prisoner into custody 
after such escape, before action brought 
&c. ought to shew a detention of him 
by tbeoiBcer down to the commence- 
ment of the aciion, or a legal discharge 
from that detention : and therefore, 
though the plea only stated, dial after 
the return of the prisoner into custody, 
the defendant did thereupon then and 
qflertvards keep and detain the said 
prisoner in his custody in execution.&c. 
under and by virtue of the commit- 
ment, See. ; and the replication tra- 
versed, that after the prisoner's return 
the defendant did keep and detain him 
in custody in execution, &c. in man- 
ner and form as stated in the plea; a 
detention down to the conmemement 
of the action t or until a legal discharge 
from such detention, is virtually im- 
plied in the plea and included in the 
traverse; and therefore the plea is ne- 
gatived by shewing in evidence, that 
after the prisoner's return he again 
escaped and died out of custody. 
Chauibersv. Jones. ^ ^ 

4 To debt on an escape, dercndant 
pleaded a negligent escape, and volun- 
tary retiicn, since which the prisoner 
bad been safely kept ; plaintiff in his 
repiicatiou admitted the negligent es- 


cajie and voluntary return, but alleged 
that the prisoner had not been safely 
kept since ,^that time, having again 
escaped^ which was a different escape 
from that mentioned in the plea, and 
the aamc for which the action was 
brought; defendant in his rejoinder 
traversed the allegation that the pri» 
soner had not been safdy kept, and 
then pleaded to the latter part of the 
rqjlicalion as to a new assignment, a 
negligent escape, a voluntory return, 
and safe keeping since, in the same 
manner as in the plea. This latUsr 
part of the rejoinder the Court of C. P. 
refused to strike out on motion, but 
held it bad on special demurrer. 
Griffin v. Eyles. I B. & P. 41^ 

VI. EVtDEKCE. 

1 Under a count for a voluntary escape,* 
the plaintifl' may give evidence of a 
negiigatu escape; and the defendant 

. may plead a retaking on a fresh pur- 
suit to such a count, without tra- 
versing the voluntary escape. Bona- 
fjusv. Walker. 2T. R. 126 

2 In escape against the sheriff^ if the 
plaintiff aver in his declaration, that 
J. S. was arrested " under a writ in- 
dorsed for bail by virtue of an affidavit 
now on record," he must produce the 
alhiiavit in evidence, tliough the latter 
part of the averment was unnecessary. 
Webb V. Herne, (Sheriff of Middlesex.) 

1B..& P.281 

3 In an action against the marshal for 
an escape, it being alleged in the de-> 
claration that the prisoner was arrest- 
ed on mesne process, and brought 
before a Judge at chambers by virtue 
of a writ of habeas corpus, and was 
by him thereupon committed to the 
custody of the marshal, as by the re- 
cord thereqf now remaining tn the court 

. appears, &c. such allegation is either 
impertinent and surplusage; (for pro- 
perly speaking, such documents are 
not I'ccords nor capable of burning 
so) or, considering them as fooH qf 
record, the allegation i$ sufficiently 
proved by the production of thent 
from the office of the clerk of the pa- 
pers of the King's Bench prisop, with 
whom they were properly d^osited. 
Wigky V. Jones. 5 £. K. 440 

4 In an action for an escape out of 
execution, the declaration alleged 
the prisoner was, by habeas corpuh 
brought before a Judge of K. B. ani 
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by him committed to the custody of 
tlie marsbah as by the said writ of 
habeas corpus, and the said commit- 
luent thereon now rerhaining in the 
$aitl court more fully appears held 
that evidence of a coniinitmcnt by a 


Judge of K. B. but not filed of record, 
would not support the action. Turner 
V. Eyles. S B. & P. 45G 

5 lield also that the above allegation 
(even if unnecessary) must be prewed 
as laid. ibid. 


ESCHEAT. 


1 The statutes S IL 6 . 16: &I8 11. 6. 

c. 6., prohibiting the granting to farm 
of lands seised into the king's hands, 
upon inquest before escheators, until 
such inquest be returntd in the Chan- 
cery or Exchequer, and for a month 
afterwards, if the king's title in the same 
be not found of record, unless to the 
party grieved who shall have tendered 
his traverse to such inquest; and 
avoiding all grants made contrary 
tliereto ; extend to the case of an 
escheat upon the death of the tenant 
. last seised, without heirs, where no 
immediate tenure of the crown was 
found by the inquest. And as the 
crown could not grant to a stranger in 
such a case without office, neitlier can 
the plaintiff’in ejectment recover upon 
tlie demise of the crown. Doe d. 
Jlayne, Sf Hex v. liedfein. 

12 E. R. 96 


2 The 8th section of Stat. 2 Sc 3 

E(/.6. c. 8.(which is in general terms 
and notconffneii to the particular in- 
quisitions mentioned in other clauses of 
the Act,) extendsto avoid any such in- 
quisition on office before escheators,not 
finding of whom the lands are holden ; 
in the same manner as if the jury bad 
expressly foupd their ignorance of the 
tenure; and i melius inquirendwn shall 
he avoided. 12E. R. 96 

3 Queere, Whether at common law, upon 

the death of the tenant last seised of 
the land, wi^odt h^rs, the right and 
possession must be presumed to be 
immediately in the crown, without 
office, as tbousrh the person last seised 
were the king's irnm^iate tenant ; the 
king's title not appearing by any mat- 
ter of record, and the possession not 
having been vacant from the death ol 
the tenant last seised ^ ibid. 


ESSOIGN. 


1 There cannot be an cssoign in a per- 
sonal action. Argent v. The Dean and 
Chapter qfSt. FauVs, 2T, R. 16, n. 

And see 16 E. R. 8 

2 When a corporation are defendants, 
♦ they are not entitled to an essoign. 

ibid. 

3 Where an cssoign is not adjourned to 
a particular day, and no motion made 
to quasli it, the declaration cannot be 
deHverad till the first day of the Term. 

2T. R.16 

4e The essoign day is considered for many 
purposes the first day of the Term. 
Belkv. Broadbent. 3 T. R. 185 
5 And if a WTit be pleaded as sued out 


on a day between the essoign day and 
the first day of the Term, and there be 
a special demurrer for that cause, the 
objection will not prevail, though the 
Court do not in fact sit till tlie quarto 
die post. ibid. 

6 If, on the return of a writ in a personal 
action the defendant cast an essoign, 
which is not adjourned to a particular 
day, and it is not quashed,and the plain- 
tiff' deliver Ifis declaration on the first 
day of the following Term, the defen- 
dant is not entitled to an imparlance. 
Rooke V. The Earl of Leicester, 

» T. R. 16 
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ESTOPPEL. 


1 In general, the grantor is estopped by 
his deed to say he had noJmterest. 
Fairtitk d. Myiion v. Gilbert, 

2T. R. 171 

2 But that principle does not apply 

where the grantor is a trustee for the 
public. ibid, 

3 Still less can it apply where the #us- 

tee, deriving his authority under a 
public Act of Parliament, grants that 
which the Act doli^laot empower him 
to do. 2T.R. 171 

4 A, asserting that he had a right to a 

patent tnachine, covenanted with B. 
that he should use it in a particular 
manner, in consideration of which B. 
covenanted that he wolild not use any 
other ; in an action by A. on the co- 
venant, B, is not estopped by his co- 
venant from pleading in bar to the 
action, that the invention was not new, 
or that thepatenUexDasHkilt the inventor ; 
but he may thus shew that the patent 
was void, .and consequently that there 
was no consideration to him. Hayne 
V. Maltby, 3 T. R. 438 

5 But in an action by the assignee of 
(he patentee against the patentee him- 
self, he is estopped from shewing that 
it was not a new invention against his 
own deed. OldhaiH v. Langmead. 

3T.R. 439 & 441 

C Plaintiff agreed to serve as a seaman 
during a voyage to and from the West 
Indies : on his arrival there he was 
claimed as a runaway slave, and de- 
livered up to his master ; whereupon 
it was agreed between the plaintift’ 
his master, and the captain, that upon 
payment of a sum of money by the 
captain unto the master, the latter 
should 7nanufnit i\\c plaintiff; he co- 
venanting to serve the captain as a 
seaman for three years, at certain sti- 
pulated wages ; plaintiff was accord- 
ingly manurntwed, and jiaving served 
the captain on the homeward voyage, 
brought an action against him to re- 
cover wages for that voyage on a 
fuantum meruit : Held, that he was 
estopped by his covenant from claim- 
ing more than tlie sum stipulated. Wil- 
liams V. Bropn. 3 B. & P. 69 

7 A lessor is not estopped by his deed 
from going into evidence to shew that 
a cellar, which is situate under the 


demised premises particularly de- 
scribed, was not intended to be demi- 
sed. Doe d. Freeland v. Bent. 

1 R. 701 

8 If the heir apparent of a copyholdet. 
in fee surrender in the lifetime of bis 
ancestor, and suiTive hbn, the heir of 
such surrenderor is not estopped by 
that surrendor of his ancestor from 
claiming against the surrenderee. 
Goodtitle v. Morse, 3 T. R. 3G5 

9 SliKtre, Whether in the case of a 
freehold estate, if the heir had made a 
feoffment under such circumstances, 
his heir would not be estopped ibid. 

10 An assignee of a lease by indenture 
is estopped by the deed which estops 
his assignor. Taylor v. Needham, 

2 Taunt. 278 

1 1 Devisees of contingent remainders in 

a copyhold, not being in the seisin, 
cannot make a surrender of their 
interest ; nor will such a surrender 
operate by estoppel against the parties 
or their heirs. Doe d. Blacksell v. 
Tomkins. ^ HE. JR. 185 

And see Doe d. Lushlngton v. Landaff', 

2 N. R. 491 

12 A lease executed by the tenant for 
life in which the reversioner, who was 
then under age, was named, but it 
was not executed by him till after the 
death of the tenant for life ; queere. How 
far the lessee might have been es- 
topped ill an action of covenant 
brought by the reversioner if he had 
not himself shewn these facts by his 
declaration ? Ludford v. Barber, 

1 T. R. 86 

13 If a verdict be found on any fact or 
title, distinctly put in issue in an aCti^ 
of trespass, such verdict may be plea* 
ed by way of estoppel in another ac- 
tion between the same parties or their, 
privies, in respect of the same tact or 
title. Outram v. Morewood, Clerk, 

3E.R.346 

14 N. B. Where plaintiffs are estopped 
from maintaining an action for money 
had and received on an illegal CMtract. 
See De Mitton v, De Mdlo, ante, page 
70. 

15 A defendant is estopped by the con- 
dition of u bond from pleading an in- 
denture of lease, Horin v. Scarte, 
ante, page 168. 

X2 
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16 Defendant is estopped by tbc recoc- 
nizanee of bail entered into for him by 
the name in which be^ is sued from 


pleading a misnomerthoujrh he himself 
be no party to the recogniisanoe. 
Meredith v. Hodge$. 2 N. E. 459 


EVIDENCE. 


I; RECOabS. 

Where evidende, and how pT&eed, 

IL JUDICIAL PROCEEDINGS. 

When admissible, 

III. STATE PAPERS. 

Where evidence. 

IV. PUBLIC INSTRUMENTS. 

When^ and how far ddinissihle. 

V. PRIVATE WRITINGS. 

(a) Where evidence, and herein 

of the proof and execution 
of Deeds. 

(b) Handwriting. 

VI. HEARSAY AND REPUTATION. 

In what cases admissible. 

VII. PAROL. 

(a) To explain written Inttru^ 
ments, 

(b) Vary or discharge them. 

VIII. ADMISSIONS. 

(a) By parties. 

{h) — Wife. 

(c) — Partners^ 

(d) — Agent. 

IX. DEGREE OF EVIDENCE. 

(a) Best or secondary. 

(5) Presumptive. 

X. NEGATIVE averments. 


• L RECORDS, 

Where evidence, and how proved. 

N. B. See the respective titles in the Di^ 
gest to which the head qf eyiobnce 
fuay apply. 

1 Upon an appeal against a rate made 
under a private Act of Parliament, the 
respondent appearing to answer the 
appeal, and admitting that he had made 
the rate by virtue of the Act of Parlia- 
ment, a pointed copy of which was i 


I produced in Court hy the appellants ; 

1 and the Sessions having thereupon deci- 

ded on themcrits of the appeal, notwith- 
standing an objection df the respondent 
that the piinteirl copy was not examined 
by the rolls of Parliament ; the Court 
refused to qiiash the order, which was 
removed thither by certiorari. Rex 
v.Shaw. . 12K. R. 479 

2 A judgment of ouster against one cor- 
porator is cohclusive evidence against 
another who derives title tinder him. 
Rex V. The Mayor qf York. 

5 T. R. 65 

3 Sa. WhetweT a judgment of acquittal 

in rem in the Exchequer, is conclusive 
as to the illegality of the seizure of the 
goods in a subsequent action to reco- 
ver them from the seizing officer ? 
Cooke V. Shall. 5 T. K. 256 

4 A judgment of condemnation in rem, 

in such case is conclusive. ibid. 

.5 To prove a copy of a record, it is 
sufficient to prove that the paper agrees 
with what the officer of the court read 
as the contents of the record : it is not 
necessary for the persons examining, 
to exchange papers and read tberii 
alternately. Rolf v. Dart. 

2 Taunt. 52 

6 An averment of a judgment obtained 
against A. B. is not proved by evi- 
dence of a judgment against A. B. and 
C. B. HeadshaW v. Wood. 

4 Taunt. 13 

7 A conviction of^a justice of |.)eace 
having competent jurisdiction, upon 
which the plaintiff was arrested and 
imprisoned, is, till reversed or quash- 
ed, conclusive evidence in favour of 
the justice against whom an action of 
trespass and false impHsonmeiit was 
brought. Strickland v. Ward. 

7T. R.63S,». 

8 In case, against a judgment creditor 
fur maliciously suing out an alias fi.fa. 
after a sufficient execution levied upon 
the plaintiff's goods under the first 
Ji. fa. held that the sberifT a return in• ** 
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dorsed upon: the two writs (which 
writs haid hVen produced in evidnbce 
by the plaintiff as part of his ca^e,) 
wherein the hheriff stated that he had 
forborne to sell under the first , atu! had 
sold under the second writ, bytnere- 
quest and with the consent of the now 
plaintiff were prhnd facie evidence 
of the facts so returned ; credence 
being due to the offniial acts of the 
sheriff between third persons. Ci^Qrd 
V. Woodgate. U E.k. 297 

9 The Sheriff's return to a writ of ffa. 
that he has levied the money, is not 
sufficient evidence to prove that he has 
paid it over to the judgment-creditor 
so as to charge the latter with the re- 
ceipt of it, in an action for money had 
ana received. Cutor v, jStokes, 

r M. & S. 599 

IL JUDICIAL VROCELDINGS. 
ff’he/i admissible, 

1 A bill in Chancery is evidence of 
the facts contained in djt, not even of 
those on which the prayer of relief is 
founded. Docil. Boxvennanv, Sybonrn 

7 T, H. 2 

2 Except in the instance of a hill filed 
by an ancestor, vvliich may be evi- 
dence of a family pedij^rce therein ^et 
forth. Taylor v. Cole. 7 T. 11, d, n. 

3 If a deieiulant give in evidence an 
answer in Chancery of the plaintiff it 
will not entitle the pjaintiff to avail 
himself of any matters contained in 
such answer which are only slated as 
hearsay. Jioc d. Pcllett v. Terrors, 

2 13, & P, 548 

4 Where the plaintifls filed a bill in 
Chancery for the examination of a 
witness de bene esse, to which the 
defendant <]id not put in any answer, 
and the plaintifl> afterwards obtained 
an order ol lhe Court for the examina- 
tion of the witness, and gave notice 
thereof to the defendant, and of the 
interrogatories intended to be put, and 
on the same evening examined the 
witness, who left Londoii the ni^xt day 
for a foreign country, and never re- 
turned } and the plaintifls afterwards 
obtained a further order that the 
deposition of the witness should be pub- 
lished in order that it might be read 
in evidence at the trial : Held, that the 
deposition w as admissible ev idence at 
the trial, for, as the defendant had no- 
tice of the time of the examination, he 
plight have cross-examine J at ihui 


time, or applied for further time for 
that purpose ; and it must be presu- 
med from his not having done either, 
that he did not wish to cross-examine. 

* . V, Vaughan, 1 M. & S. 4 

5 Tbe^Judgment book Is not evidence 
of the judgment entered therein, 
though the record has not been made 
lip, and though the person interested 
in proving the judgment be no party to 
the action, dyri^ v. DavenPO}^, 

2N. R.474 

6 The examination of a pregnant wo- 

man, taken before a justice of, peace 
under stat. 6 G, 2. c, 31., is admissible 
evidence on an application to the 
Quarter Sessions to make an order of 
filiation on the putative father, if the 
w'onian die before such application is 
made ; and ifnot contradicted, ought to 
be Tonclusi ve. Ilex v. The Inhabitants 
of Ravenstone, 5 T. R. 373 

7 A certificate by justices of the peace 

that a highway (indicted) is in repair, 
i.s a legal instrument, recognized by the 
courts of law, and admissible in evi- 
dence after conviction whai the Court 
are about to impose a fine. Hex v. 
Maivbey, Burt. 6 T. R. 619 

8 And consequently it is illegal to con- 

spire, to pervert the course of justice, 
by producing a false certificate in evi- 
dence to influence the judgmeut of the 
Court. ibid, 

9 The origin of these certificates is not 

now to be traced. 6 T. K, 635 

10 Certificates of bishops with respect 
to marriage are received in evidence. 

6 T. R. 637 

1 1 So were formerly certificates from the 

captain of Calais, 6 T. R. 637 

12 So are the certificates of the Judges 

in IVales, respecting the practice of 
their Courts. 6 T. R.638 

13 In an action on a foreign judgment 
it IS not sufficient to prove the Judge's 
hand-writing subscribed to it, witlmut 
proving that the seal affixed thereto is 
the seal of the Court. Henry v. Adey, 

3 E. R. 221 

14 The certificate of a British vice-consul 
at the Brazils, of the amount of the pro<r 
ceeds of damaged goods, which by tb^ 
law of that; country are cpmpellable to 
be sold under his inspection, is not evi- 
dence. Waldron v. Coombe, 

3Ti^n^ 162 

15 An inquisition made by the shcrifl's 
jury to asot-rttiin to whom the property 
of goods taken under a ji.fd. belongs. 
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thoug^h found in favour of A, is not ad- 
missible evidence in an action of tro- 
ver for the goods brought by A- against 
the sheriff. Latkow v.; Earner, 

2 H, B. 437 

16 In an action by plaintiff claiming un- 
der an elegit for use and occupati- 
on, an examined copy of the judg- 
ment roll containing the award of ele- 
git and return of the inquisition, is 
evidence of plaintift^'s title, without 
proving a copy of the elegit and of the 
inquisition. Ramshottomx, Buckhurst. 

2M. &S. 565 

17 Upon ah indictment against the pa- 
rish of H, for not repairing an high- 
way, an award made by commissioners 
under an Inclosure Act, which awarded 
the highway to be in a diflerent parish, 
was holden not to be admissible evi- 
cnce for the defendants without shew- 
ing that the commissioners had given 
the previous notices required by the Act 
before they ascertained the boundaries ; 
it appearing that the usage had not 
been pursuant to the award, the de- 
fendants having since the award, as well 
as before, repaired the highway. Rex 
V. The Inhabitants of Haslingfield, 

2 M. & S. 558 

III. STATE PAPERS. 

Where evidence, 

1 A gazette is evidence of all acts of 
state. . Rex v. Holt, 5 T. R. 436 

S And therefore a gazette, in which was 

^ stated that certain addresses had been 
presented to the king from different 
bodies of subjects, expressing their loy- 
alty, &c. was admitted in evidence to 
prove an averment in an information 
lor alibel, that divers addresses, &c. 
had been presented to his Majesty by 
divers of his loving subjects,^' &c. ibid, 

3 The journals of the House of Lords 
are evidence to prove, not only the 
address of the lords to the king, but 
the king^s answer also. 5 T. K. 445 

4 The articles of war, as printed by the 
king's printer, are evidence of such 
articles. Rex v. Withers, 

5 T.R. 442, 446 

• IV. PUBLIC INSTRUMENTS. 

When, and how far admissible. 

1 The prison books of the Fleet and 
King*s Bench prisons, though admis- 
sible evidence to prove the period of 
the cominitment and discharge of a 
prisoner, are not admissible to prove 


the cause of his commitment. Sake 
V. Thotnas, 3 B. & P. 188 

2 The entry in the register book of the 

I custom-house of the certificate of a 

I transfer of a vessel to a particular per- 
son, is not even primd facie evidence 
for a stranger to charge that person 
as owner, unless the entry be shewn to 
be ivade by the authority of the per- 
son named in it. Frazer v. H^kins. 

2 Taunt. 5 

3 The ^try fin the South Sea Compands 
books of the minutes of a licence 
grant^jp,^ them, is admissible in evi- 
denc)&, ii bei a declaration adverse 
to their interest, without calling as a 
witness the officer who made the en- 
try. Hodgson V. Fullarton. 

4 Taunt. 787 

4 The certificate and affidavit of a ship's 
registry are not evidence to cloarge as 
owners any of the persons therein 
named as such, other than those who 
have joined jn the affidavit on which 
the regi^ti^ is obtained. Cooper v. 
South. r' , 4 Taunt. 802 

5 Property in a ship must be proved by 
evidence of possession in the plaintifl^ 

I his vendors, or bailees, accompanied 

! with a certificate of registry. Firie v. 

I Anderson. 4 Taunt. 652 

6 By the 51 G. S. c. 60. (Local Act) 
the register book of the Bristol Canal 
Company is evidence, in an action 
brought by them for calls, of the de- 
fendant's being proprietor of tlie num- 
ber of shares affixed to his name. The 
Bristol and Taunton Canal Navigation 
Company v. Amos. 1 M. S. 569 

7 Proof of the execution of a bill of sale 

of a ship to the defendant is not evi- 
dence to charge him as an owner with 
stores furnished to the ship, without 
shewing his assent to such sale. Nei- 
ther is the registei^of the ship, naming 
him as a part-owner, made by and 
upon the oaths of others, primd facie 
evidence to charge him as owner^ 
without his assent or adoption. Tink- 
lers, Walpole. 14 E. R. 22G 

8 Aa;|iitry in the Court-rolls of a ma- 
nor, stating the mode of descent of 
lands in the manor, is admissible eviT 
dence of the mode of descent although 
no instances of any person having 
taken according to it be proved* Roe 
d. Beebee v* Parker, ‘5 T. R. 26 

9 A customary of a manor, appearing 
to be of ^eat antiquity, and delivered 
down with the court-rolls from stewr 

z “ 
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ard to steward^ although not aigned 
by any person, is good evidence to 
prove the course of descent witliin the 
manor. Denn v. Spray. 1 T. 11. 466 

JO Parchment writings preserved among 
the muniments of a manor dated 1698 
and 1717, purporting to be signed by 
several copyholders of the manor, 
stating an unlimited right of common 
in the commoners, which having been 
found inconvenient, they ha^ agreed to 
stock the common if* a iC^lriain re- 
stricted manner, uere admitted by the 
Court as evidence . of lo^.ation as to 
the general right of conMoh. Chap- 
man V. CovtiluH. 13 E. R. 10 

11 Ancient grants are not to be received 
in evidence, unless they can be ac- 
counted for ; as coi^iing from tin* 
hands of some one coraiected with the. 
estate to wliich they ndate. Sv^inner- 
ton V. Marqids of Stafford, 

3 Taunt. 91 

12 The mere productio|» in Court of a 

diploma of Doctor of under the 

seal of oiieojfllie UhlteMties, is not in 
itself evidence to shew that the party 
named in the diploma is entitled to 
that degree. Mokes v. Thornton. 

8T. R.303 

13 Proof of a curacy augmented is made 
by shewing an order for the augmen- 
tation of it, entered in a book, and 
signed by the governors of Queen 
Anne's bounty, according to stat. 1 G. 

1. St. 2. c. 10. s. 20. ; witliout going on 
to prove that the money was after- 
w'ards laid out in land, and allotted by | 
deed under the corporation seal of the 
governors to be annexed to the curacy, 
and that such deed was enrolled with- 
in six months after its execution, ac- 
cording to that statute, s. 21. and 9 G. 

2. c. 36. Doe d. Graham, {Clerk) v. 

Scott, {Clerk). ^ - 11 E.R.478 

V. PniVATE WRITINGS,/ 

{•a) Where JEvi^ence, and herein of the 
proof ani execution of Deeds . 

N. When secof^flary etidenceiis admis- 
sible, see post, page 319. Ahiisee post, 

tit. STAMPS, 

I A receipt is not conclusive evidence 
against the party signing it ; but be 
may shew tnai be did not receive the 
sum or thing in question, Straton v. 
Rastall. 2T.R.36a 

g If the pl^intiff^s attorney, previously 
to bringing an auction lox a distress 


under the Varrant of a raagi>trate 
make out two papers precisely si- 
milar, .purporting to be demands of 
a copy of tne warrant pursuant to 21 
G. 2. c. 44. s. 6. and having signed bcitli 
for his client, deliver one to the defen- 
dant, the other is sufficient evidence 
at the trial. {Dksentiente Rooke J.) 
Jory V. Orchard. 2 B. & P. 39 

3 There is no diflerertee between civil 
actions and criminal prosecutions as 
to the evidence 'of papers. In nei- 
ther case is the party bound to pro- 
duce evidence against himself ; but 
even in a criminal prosecution, notice 
may be given to him to produce pa- 
pers in his possession, and in case of 
ins refusal or neglect, other evidence 
may be given of their contents. The 
a *4 General v. Le Merchant. 

2T.R,20l, «. 

4 And notice to the defendant’s agent 
or attorney in such case is sufficient. 

ihid. 

5 A copy of an attorney’s bill, the ori- 
ginal of which has been delivered to 
the defendant, may be admitleti in 
evidence without proof of notice to pro- 
duce the original ; and is conclusive 
as to the rea^ionableness of the items. 
Anderson v. May. 2 B. & P. 237 

6 An averment in a declaration on .the 
stat. 8 Afm. e» against the master of 
an apprentice for not inserting the true 
consideration in the indenture, ‘‘ that 
A. B. the apprentice, by a’ certain in- 
denture, executed on, ficc, put hiLiself 
apprentice to jdie defendant,” &c. may 
be proved by the production of that 
part of the indenture executed by the 
defendant, in which it is recited that 
A. Ji. had put himself apprentice, &c. 
Burleigh s.Stihbs. ' 5 T, R. 405 

7 In trover, for the certificate of a ship’s 
registry, the certificate may be proved 
by the production of the registry from 
which it was copied, though no notice 
has been given to prepuce the certifi- 
cate itself. Bucher v.Jarratt. 

3 E. & P. J43 

8 A deed coming out of the hands of 

the opposite party after notice to pro- 
duce it, must primd facie be taken 
to be duly ea:ecuted, and will be, re- 
ceived in evidence without proof of 
the execution. Rex \. The InJiabitants 
qfMiddiezoy. 2 T. K. 41 

9 Where an instrument is produced at 
the trial by one of the i^arties, in con- 
sequence of notice from lUe other; 
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which wlicn produced appeared to 
have been executed by the parly pro- 
ducing* it, and third peg ons, and to be 
attested by a subscribing witness ; the 
Court held that the production of 
it in that manner, did not dispense with 
the necessity of proving the instru- 
ment by means of the subscribing wit- 
ness, though unknown before to the 
party calling for it. Cordon v. Secret 
8 E. R. HS 

10 Every instrument, to the signing of 
which tiiere is a witness, should he 
proved by that witness, if living, or by 
proving the handwriting of tbe^ witness 
in case he is domiciled in a foreign 
country, or in case he cannot be found, 
so that there may be a presumption of 
his death. (Per Kenyon, C\ Barnes 
V. Trompov:sky. 7 T. li. 2G6. 


ll Tbe answer of the obligor of a bond 
to a bill filed for a discovery, in which 
he admitted the bond to have been 
executed by him, is only secondary 
evidence and cann<»t be received as 
evidence of the execution; w ith- 
out shewing that due diligence had 
been used to discover who the subscri- 
bing witness was, who was alleged tobe 
unknown* CuiL Bart, v. JDuunin^, 

. T iE,n:5s 

13 Jn trover by the assignees of a bank- 
rupt tQ recover goods taken by tlie 
defenclant under a fraudulent bill of 
sale given by the bankrupt to the de- 
fendant*; (and which was an act of 
bankruptcy,) the defendant’s exarnina 
tion before the commissioners, in 
which be admitted the execution ol 
the deed, is sufficient evidence tc 
prove the execution, and supersedes 
tbe peceasity of calling the suhsci ilnng 
witness* Boules v, Langwofthy, 

5 T. K. 3G€ 


J8 -Where, in an action on a bond, evi- 
dence wasofleied that diligent inquiry 
had been made after one of the sub- 
scribing witnesses the places of re- 
sidence of the obligors and obligee, 
and that no account could'^be obtained 
^fsuch a person, who be was, where 
hehved, or any circumstance relating 
to him ; held sufficient to let in proof 
of Jhe hand- writing of the othet siib-' 
rfCi;ibmg witness, who had since be- 
come interested as administratrix to 
the obligee, and was a plaintiff tb the I 
feewj/. Cuniiffe Srfion. 


14 An instrument executed abroad^ and 
witnessed by a foreigner residing there, 
may be proved by evidence of the 
hand-writiog of the witness and of 
the contracting party, but not by the 
latter alone. Barnes v. Trompowsky. 

1 T. R. 

15 If a defendant calls on a ^aintiffto 

produce at the trial a deed in his cus- 
tody to which the plaintiff is a party, 
and under, which he claims a t^oeh- 
cia) estaljl; it is not necessary that the 
defei)daiit should call the attesting 
witness to Drove the due execution of 
the deed "^hen produced. Pearce v. 
Hooper. ' 3 Taunt. GO 

16 The Court of C. P. fper BuUtr Jj 
held that in debt on a bond executed 
abroad, where we of tlie attesting 
witnesses dead and the other be- 
yond the process of the Court, it was 
sufficient to prove the hand-writing of 
the deceased witness, without pioving 
the hand-wTiting of the other witness 
or of the obligor; the hand-writing of 
the attesting witness when proved, be- 
ing evidence of every thingon the face 
of the paper. Adam Ux v. Kern 

1 B. & P. 360 

17 If, on fair, seriour, diligent inquiry, 
without evasion, an attesting witness 
to an intermetiiate assignment of a 
lease is not to be found ; having ab- 
sconded from his creditors, evidence 
of his hand-writing is admi.ssible to 
prove the attestation. Crosby v. Percy, 

\ ] 'I'aunt. 304 

18 If a subscribing witness to a deed l>e 
abroad, out of jurisdicticn of the Court 
and not amenable to its process at the 
time of the tr.al, evidence of his hand- 
writing is admissible ; ihoiigh it do not 
appear wliethcr he be domiciled or 
settled abroad. Prince v. Blackburn. 

3 E. R. 250 

19 If an attesting witness basset out to 
leave the kingdom, his absence is suf- 
ficienliy accounted for, although in 
fact bis vessel may unaxpectedly have 
been beaten Ufdi into m EngUsk port 
by contfary winds^just at the time of 
tbe trial. Ward v. Welie. 1 Taunt. 461 

20 A bond having been executed by A., 
an4 attested by one witness, was coty 
riedioto an adjoiiiiug rootp audahewn 
to p., who vras desurud tp att^t it 
also, which be accordiuffly did in the 
prince of A. : IWd, that was a 
g<wd witness to prove r. the execution, 
Parke^v„Sfepr^ 
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21 If subcribinjr witness to a bond 
be interested therein as well at the , 
time of the attestation as at tlic trial, ‘ 
be cannot be examined as ia witness ; 
to prove the execution; nor is proof- 
of iiis hand-wpitinq^ sufficient for that 
purpose. Sxvire WmBell. ^ T. R. 371 

22 But the hand-writing of theohligor 

having been proved, the C’ourt refused 
to set aside a verdict given for the 
plaint ifil ,4* zbid. 

23 Where a subscribing' wil:ift?s js ap- 

pointed executor to the proof 

of the haud-writinjj of tln|Vorrher may 
be ci\cn in an aciion %h tlie bond. 

5 T. 11.371 

(6) Hand-writing. 

1 A Clerk of the Posf^Offige, accustomed 
to inspect franks for tW detection of 
forgeries, may be examined as a wit- 
ness to prove that the hand- writing of 
an instrument is an imitated, and not 
a natural hand, though he never saw 
the supposed person write ; and also 

. to prove that two writings, suspected 
to he imitated hands, were written by 
the same person. Coodtule d. lUveit 
V. hraham, (trial at bur.) 4T K. 497 

2 Where a person had l>ten dead a great 
number of years, whose hand- writing 
was required to be proved, ii was done 
by shewing the similarity of liie hand- 
writing ill question to the hand-writing 
of his will ; and no objec tion was taken 
tont, cither at the bar or by the Court. 

. Mporexiiood V. IVood. 

14 E. R. 327, iH Twtd* 
& P. Dde d* Brunc v. Rawliaa, 

7 E. R. 282, n. 

VI. HEARSAY AND REPUTATION. 

In what cases admissible^ 

1 — If there bp «iny other instance 

In wbmh hearsay evidence is adniis- 
bible but these two, namely, the cases 
• of pedigrees aiul prescriptions ? Rex v. 

Inhabitants q( Erisiveli 3 T. R. 707 
2' A ct ruiir paper bei|ig found along 
with other papers noting to the pri- 
vate concerns of the persurtr|ast seised, 
after lita- death, in a drawer in his 
lu>iMe ; v which paper purported to be 
iIk. will of a person answering the de- 
rcriptioa of hia- grandfather, made in 
l73i^ but wfaich was found cancelled, 
and iio evid^ce was given of its ever 
bavit)g4ieeii acted upon, or probate 
of it taken out; is yet evidence of its 
recoguitioji by ibe ^ixty lest SiCiscdj as 


the declaration of bis ancestor con- 
cerning the i'tate of his family, so as to 
let in the contents of it for the purpose 
of shewing that that ancestor acknow- 
ledged a brother of the name of 
Thu 7 nas to he older thiin anotlier bro- 
ther of the naUie of WilLipm; assu- 
ming the Jury to be sati.^fiediif the fact, 
that the paper so found was kept there 
by the person last seised with a know- 
ledge t>f its codteiils, and tiiat no im- 
position was practised. Bn^ d. JbAA- 
SQH V, The Earl of Pembroke. 

11 E R. 504 

3 Hear)»ay evhlence of the declaration 

ot‘ a deceased father, as to ibepla^e of 
birth of his bastard chi Idi is not ad- 
missible to prove tile birth-settleinent 
of such child. Rex V. The Inhabitants 
of Eritli, 8 £. 11. 539 

4 Declarations by tenants are admis- 

sible evidence after their death, to shew 
that a certain piece of land is parcel 
of the estate which they occupied; 
and proof that liiey exercised acts of 
ownership in it, not resisted by con- 
trary evidence, is decisive. Davies v. 
Pierce. 2 T. R. 5i 

5 Where the plaintiff claimed as devisee 
in remainder under a will 27 year$ 
ago, juiiSler which there was no pos- 
session ; declarations by the tenant, 
who was in possession at that time, 
that lie held as tenant to the devisor, 
are admissible evidence to prove sei^ii 
in the devisor. Holloway v. Rakes. 

2 Tilt. 5? 

6 Where the right ter the soil is in issue/ 
entries written in a book by the sfew- 
aid of a former owner, from Whom 
title, is deiived of receipts of moiiey, 
by the steward for that owner, ' as~ a W 
tisfactkin fgyr tiiespasaes cemmiaed * on 
the plac^e in question, are adftiiisibki 
evidence if. the steward be dead. 
Bany w. Bebbi^gton. r 4 T. R. 514 

7 An entry of the receipt of naoney by 

officers of a township irom the ofiicers 
of another townsliip of a proportiori 
of churcb-^rates inade in a parish liqok, 
is evidenc*e,to charge lbe< latter officers 
with the same proportion in future. 
Stead Y. Beaton. 4 T. R. 669^ 

8 And Another entry^ explaining the 
proportions, ^ade on the same page, 
is alM> mipiissibie evidenoR itHd. 

9 Vppn a QU^on whether certain an* 
cient bodu, from 1586 lo 1693, pre- 
served in ibe archives of the dean and 
chapter of Exeter, intituled Retd(d^» 
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and containing columns of the names . a ^ower to lease in possession, and not 
of their estates, with ^le rents reserved in reversion, which lease bore date the 
on each, and so/r>?>s written in difierent Slst of August, 1770, and purported 

hand- writing: agjainst such rents, were to p:rant a terra from tlte 29/A qf Sep^ 

entries made by the receivers of the tember then next ensuing, was not in 

dean and chapter, charging themselves * fact executed till after the 29th of Sep^ 
with the receipt of the rents, parol tember, inasmuch as the charge for 

evidence cannot be received to prove drawing and engrossing the tease was 

' them to be receiver's books, by shew- ui|d^ the date of ** October, 1770." 

ing that the receivers of t^e dean and Doe v .Robson* 15 E. R. S2 

chapter for the last sixty years had 14 A biH "of lading signed by a master 
kept their books of accounts in the of a ^^essel, since deceased, for goods 

same form. Doe d. ^ebber v. Tby^j^ne to b# delivered* to a consignee or his 

(Lord)* ' lO E. R. 206 assigns, he paying freight, is admissible 

10 But it appearing that sonnte of the as evidf^r^ of the consignee having 

entries in such books, (though not the an insuj^ate interest in the goods. Per 

entries as to the rent of the estate in ques- Lawrence, J . liuddoxo v. ^prry. 

tion)containedinternalcvideuc^oftheir r ' 3 Taunt 303 

being the books of icceivers, by such 15 But if the nlaster guards his acknow- 
entries as solvit mi/ii und** sohif ledgment by saying^ contents un- 
per me," signed with the initials N.W. ; known," so that he does not charge 

which entries imported that N. W. was himself with the receipt of any goods 

therein accounting to the deaii5;4ind in particular ; the bill of lading alone 

chapter for money paid to himself^ and is not evidence, either of the quantity 

with the receipt of which he debited of the goods, or of property in the 

himself: the Court directed a new consignee. ^ ibid* 

trial in order to have the inspection of 16 fJpon an issud^ between A. and JB, 
the books again' submitted to the whether C* died possessed of certain 

Judge at Prius. ibid. property, evidence may be given of 

11 Entries made by a third per^n de- declarations made by C. that she had 

ceased, in his books irf reqeipts of assigned the property |o A. Ivat v. 

rent troiu his tenant for a particular Finch* 1 Taunt 141 

estate, are not evidence to prove tlik 17 ^^Vbat a dead witness has sworn on a 
identity of the land in a c^sc between former trial between the same parties 

two others. Oiitram v. 3Iorewood, is evidence m the cause» and may 

5 T. R. 12 1 either be read from the fudge's notes^ 

13 If a person have peculiar means of or proved upon oath by the notes or 

knowing a fact, and make a declara- recollection of any person who Ijcard 

tion and written entry of that fact, • it. The Mayor of Dmensier v. Day, 

which is against his interest at the 3 Taunt. 262 

time; it is evidence of the fact, as be- 18 2udTe . — Whether the declarations of 
tween third persons after his death, if a pauper ^ to his settlement be adniis- 

he could have been examinel to it in sible evidence to prove his settlement 

his lifetime; and therefo^ an entry after bis death ? i2cx v. The Inhabit 

made by a man- midwife ih a book, of tarUs of Friswell* % 3 T. U. 707 

having delivered a woman of a child 19 Where a testator, between fifty ^ud 
on a certain day, referring to hu ledger sixty years ago, devised land to his 

in which he had made a charge for his son for life, remainder to his grand- 

attendance, which was ma^ed a&paid, son for life, i^npaiiider to ibo heirs of 

is evidence upon an issqr^lo age the body of tfaif grandson, remainder 

of such child at the time of l||^ 4 ifier* ta tbe tessor of |fai|||glaintift* in:Uil ; 

wards sufiering a recovery. Higkam between which latter %nd the defend- 

V. Ri^gway. 10 E. R. 109 ailt, the devisee ialee of the aon, the 

13 Entries ^ charges made by an at- tjuestion was whether the iu dis- 

torney in his books, shq^ing the lime pufee, which bad been occuj^ed^by the 

when a eertain lease p^pared for a • son in the lift tinie of rtfae testate 
client of his was executed, which put of the et^aied ^ 

charges were sliewnto have been paid oeen acquired by hts own^urobase ; 

are evidence after the attorney's death, evidence of reputation that the land had 

to shew that ih& lease executed under belonged to Sir J. anivtds pwrebasei 
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iif him by the first testator, h not ad- 
missible, thoo<^h coupled with corro- 
borative parol evidence that thfe land 
bad belonged to Sir J. S. before the oc- 
cupation of it by the son, and also by a 
deed of conveyance of another farm 
in the same place from the first testa-^ 
tor to a younger son about the same 
period, in which it was recited that the 
land thereby conveyed had been then 
lately purchased, antongd other lands, 
by the testator, of Sir Doev. 

Thomas. li E. R. 323 

20 Qu . — Whether general evidence of 
reputation as to a presc^tive right of 
digging stones on the waste, an- 
nexed to a particular estate, be admis- 
sible ? Tvvb Judges against two. But 
one of those who h^^ .the affirmative 
thought it required Jinei* evidence of. 

, the right to be first laid as a fo^ndl^ 
lion. It seems, however, that such 
evidence may be given as to a parti- 
cular custom, though not as to a pri- 
vate pres^cription : by three to one. 
Moorci^ood V. Wood. 

#14 E. R. m?notd. 

21 Traditionary reputation is evidence 
of boundary between two parishes and 
manors; and this, though the old per- 
sons decealed making tlie declarations 
claimed rights of coininon on the res- 
pective wastes, which might be enlarged 
by such evidence ; tl>ere being no liti- 
gation pending or in%:ontemplation at 
the time; which coukl induce a belief 
that they liad in view to make evidence 
for themselves, though the boundary 
had long before been and afterwanls 
contitiued to be vexata questio. Ni- 
diollsv. Parker. 14 E. li. 331, notu. 

$2 But evidence of reputation of a 
boundary between two estates was re- 
jected. Clothier y. Chapman. 

14 E. R. S31, no/d; 

23 Tp an action of tres|>ass for cutthig 
down and converting trees, which the 
defendant justified as growing upon 
his soil and freth|:4f|, the plaintiiF re- 
plied that /reA were \m freehold, 
and not tbe^ehold of the defendant ; 
and this was lield to be proved by 
shewing that they grew on a ibertain 
woody belt, 15 feet wide, which sur- 
louxided the plaintiff's land, bat was 
undtvidedjby any fenbes from the se- 
veral elosesadjobiiiig, of which it form- 
ed^ party babiiging to different own- 
ers ; and that from time to time the 
plaintiff andt bis ancestors, at their 


pleasure, cut down, for their own use# 
the trees growing within the belt ; and 
that the several owners of the d ifKrr^t 
closes inclosing the belt never felled 
trees there, though they felled them in 
other parts of the same closes; and 

, tliat when they made sale of their es- 
tates, the trees in the belt were ne\ er 
valu^ by their agents, hecaiise they 
were reputed and considered to belong 
to the plaintiff and bis ancestors ; in 
which 4he several owners acquiesced. 
,Stanley, Bart. y. White. 14E. R. 332 

24 Evidence that the tenants of defen- 
dant$ estate for 30 years and upwards 
had publicly, and without interrup- 
tion from the lord, and with his know- 
ledge, cut and sold the planted wood 
on the estate in large quantities, was 
held to be admissible in this case, and 
therefore a new trial was granted : but 
evidence of reputation that the tenants 

defendant's estate had the right of 
^ cutting arfd selling planted wood, was 
held not to be admissible. Blackett, 
iart. V. Lowes. 2 M Sc S. 49 

25 Evidence of reputation of the custom 
of a manor that in default of sons, the 
eldest daughter, and in default also of 
dau^liters, the eldest sister, and in case 
of ibelleRth of all the descendants o{ 
the ieldest daughter or sister, the de- 

‘ scendants ©f the other daughters or 
sisters respectively of the person last 
seised should take ; is proper to be left 
to the Jury of the existence of such a 
custom as applied to a great nephew 
(the grand-son of an eldest sister) of 
the person last seised; although the 
instances in which it was proved to 
have been put in use extended no fur- 
ther than those of the eldest daughter 
and %l(lest sister, and the son of an 
eldest sjister : the existence of s^eb 'ex* 
tended Custom in adjacent manors 
seems to be no evidence of the custom 
in the particular manor. Doe d. Foster 
V. Sisson. 12 JE. R. 62 

26 An alfejation, in an action for a false 
returh tb ^ mandamus, of a custom of 
pd^ment by the chapel wardens .of 

to tile churchwardens of B., may be 
supported by evidence of a custom of 
payment to ^cers acting only ibr the 
township of B., mot* oo*eictensire with 
theparisii of B., but who have always 
been described as the churchwardens 
of B. Stead y* Ifeuton. 4 T. R- 669 

27 Upon a question whether the lord 
of a manor was entitled to the cqals 



S16 


Tarot. [EVIDENCE. VI. Vlr.J To explain Wills. 


under a freehold tenement within tlic 
manor, it is competent to him to shew 
hy parol evidence that ‘there was a 
known distinction within the manor 
betwt en old and new land, and that 
in fact the plaintid'^s lands lay within 
the boundary of the neut laud; and 
also to shew by evidence of general 
reputation, as well as acts of taking 
coal under the lands of other freehold- 
ers within the same boundary, that 
the right to the coals under the plain- 
tiff's lands was m t^e lord. Barnes v, 
Plcwson, ' 1 M., & S. t7 

28 Trespass quare clausum fregit. Plea 
of prescripiive right of common over 
the locus in quo at all times for his 
cattle, levant and coiicliunt ; replica* 
tion prescribing in right of his mes- 
suage to use the locus in quo for til- ^ 
lagevvith corn, and until the taking in 
of the com to hold and Cnj%/the 
same in every year, and traversed the 
defendant’s prescription ; on which 
issue joined : Held, that many persons 
besides defendant having a right of 
common over the ipeus in rywo, evidence 
of reputation as to the right claimed 
by plaintiff* was admissible, ^ founda- 
tion being first laid by evidkmce of the 
cryoyment of such right^’^aii& that 
plaintiff'’s right might legally exist as 
a qualification of dt fendant’s right, and 
was not repugnant to it. ' Weeks v. 
Sparke. . ] M. £; 679 

VII. PAROL. 

(a) 7*0 explain mriUen Instruments, 

1 Parol evidence may be admitted to 
explain a written instrumentiir agree- 
ment which on the face ofiit appears 
to be equivocal. Ji^son v^k^maird, 

8 T. R. 379 

2 No parol evidence can be received to 
explain an agreement, in which there 
is no latent ambiguity. Cqker v. Oup, 

d Parol evidence may be admitlM 
explain a latent ambiguity in a will, 
or codicil. Thomas d. Bvans v. Tho- 
ma$. • 6T. R. 671 

Lord Walpole v. 77^. Earl qf Choi- 
^nondekp. 7 T. R. 138 

4 Parol evidence may be admitted to 
shew that at tlie time of making a will 
the devisor gave instructions to the at- 
’ Varney U> insert the name of A. in the 


will, when the attorney inserted that of 
£. by mistake. Thojnas d. Evans v, 
ThoHms. 6 T. R. 671 

5 But parol evidence of declarations 

made by the testator before the ma- 
king of a will cannot be received to 
contradict the will. ibid, 

6 If a devise be to A, by name, with a 
description annexed not applicable^ to 
A., but shew n by parol evidence to be 
applicable to B», so that it is uncertain 
which vof them was intended, tlie de- 
vise is ^void, and the heir at law shall 
tike; and no parol evidence can be 
admitted to shew, that previous to 
the makii^ of his will, the de- 
visor had declared that l>e meant to 
leave the premises to A> 6 T. R. 67 1 

7 But if the deicription annexed to A.^s 

name be not appUcabie to any other 
person, it may be rejected as surplu- 
sage ; and then w'ili take under the 
devise. ibid, 

8 Parol evidence may be admitted to 
shew that the name of A, was inserted 
by mistake for the name of B. 

6 T. R. 671 

9 But where the devisor made one will 

in 1732, and another in 1736, without 
disposing of his personalty, or ap- 
pointing executors by a Codicil (reci- 
ting that by his last vail dated in 1732, 
he> had made no disposition of his 
personally) disposed of it, and ap- 
pointed executors; it was held that 
there w as no latent ambiguily so as 
to let in parol evidence to shew that 
the testator intended by the codiril to 
confirm the will of 1736, and not to 
republish that of 1732. ibid, 

10 A, by his will devised lands toff., 

aiHJ afterwards upon his marriage 
conveyed tliem by lease and relea:>e 
to trustees to other uses, with the usual 
limitationa in marriage settlements ; 
on a trial at bar the Court of C. P. re- 
fused, to admit parol evidence to shew 
that A, meant his will to remain in 
force, unless revoked by the subse- 
quent conveyance, Goodtitle d. Hok 
jordi^- Otway, . 2 H. B. 316 

\l devised his estdXt zi Lushill in the 
couwty of Wilts, and Upirne and 
Buckland in the county of kent, ** to 
itis son in fee at the time of the 
devise A, had, lands in life parish of 

V' IJearne, and also in the several parishes 
of C. W, S, R, znd S, all which he 
purchastxl l»y one contract of one per- 
son, ai<d uicd to call his Hearnc 
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estate,” or " 7feame»Bay estate;*^ the ! 
estate at hushili in Wilts, and also a 
farm called Bnckland Farm in Kent, 
were sold before the testator's dealh> 
and at the time of his death he had 
no estate in Kent, except that which 
lay in the parishes of Heame, €, W, 
S.R. and 5.; Hu. Whether the above 
facts Were admissible in evidence to 
shew that the testator intended to pass 
the land in the several parish pf C, 
W* 5. jR. and S, as well as that irt the 
parish of Heame f Whitbread ^. May. 

V 9 B; k P. 59:i 
12 Upon a devise to the testator V wife 
of all his wines, &c^ for housekeep- 
ing, in addition to the: eeitlement he 
had made her upon' his copyhold 
estate ; and to hid niece M. the rents 
and profits of his pew inclosed free- 
hold cow pa^ure close in North Col^, 
iingkam, during the life oi' his wife f 
and then to two nepljews all his per- 
sonal estate, to be divided between 
certain nephews and nieces, and their 
sons and 4au;>;hters : and ffter the de- 
cease of Ms wife, he devised to the 
same two nephewjs all his furhlture, 
plate, &c. and ** dll his copyhold es- 
tates in North and Soitih Coliingham,*' 
and all other his personal estate, to sell 
and divide amonjj^st his nephews and 
nieces, &c., ineJudins^ T. 3. who, he , 
declared, should he an equal sharer in 
this division of his real and personal 
estate: Hpld, that extrinsic evidence 
could not be ^iven, that the settle- 
ment on his wife included a ciitain 
freehold close, mistakenly there enu- 
merated as one of several copyhold 
closes settled, and which was in fact 
intermingled w’ith tlie copyholds, (as 
were also some other f^ehold closes, 
the hounds of which were no longer 
distinguishahle from the copyhold, 
and all of which freeholds were in- 
cluded in the settlement;) fur the 
jiurposQ:of shewing that by the devise 
of “ all his copyhold estates i;i North 
and South Collingham^* after his wfc*s 
decease, in trust to be divided, &c. the 
fceekold dose in question passegf ; as 
meant to include all his rea/^es^e in 
settlement upon; his wife, nnd-%hich 
settlefuent was rrferred to in the first 
devise to the wife. And as the settle* 
ment wbidi was thus ^ferred to in the 
former part of the. will was not evi-' 
dence fur that purpose, so neither 
were other instruments and papers, 


not referred to, admissible for the 
same purpose ; such as, 1st. a bond of 
the same date with the settlement, and 
I in aid of it* speaking only o7 copyhold to 
[ be settled ; 2ndly. the rough draught of 
the settlement altered by the testator ; 

I Sitily. a book indorsed " CoUingham 
estate survey,*' kept with the muni- 
m»its of his property, and including 
the freehold in question, without dis« 
tingoishing it frdm the copyhold 
closes; end 4thly. a rental kept in the 
same place, and on which was indorsed 
.hy the testatw^^ that all the rents of 
the copyWef iandiS in North and South 
CoUingham, &c. were settled on his 
wife for life." Doe d. Brawny. Brown, 
HE. R. 441 

: 13 Where there is an estate sufficient to 
I satisfy a devise according to one mean- 
1 '^ ing of the description of the premises, 
l' collateral evidence is not admissible 
I to ^ew that the testator meant to use 
m description in a more extensive 
sense. Doe d. Chichester, Bart. v. 
Oxenden, , 3 Taunt. 147 

14 Devise of my estate of Ashton,*^ 
the testator having a maternal estate 
comprehending a manor and capital 
farm, and lands, in the parish of Ash^ 
Ion, as yp ell as several other estates, 
sorn^, in the adjacent parishes, some 

, iO aiid 15 miles distant ; evidence is 
not ailinissihle to shew that he was 
accustomed to call all his maternal es- 
tate, his- Ashton estate, {o raise the 
inference that he meant to devise the 
whole by that name. S Taunt, 147 

15 Devise of all that my farm called 
Trogues fann, now in the occupation 
of A. C.," is not necessarily limited 
to the lands of Troguesfarni in the oc- 
cupation of A. C., hut may be shewn 
by ei^fdence to extend to other lands 
of Ti'Ogiiesfarm not in his occupation. 
Goodtitle d. Radford v. Southern, 

1 M. & S. 299 

(5) Vary or discharge written Instruments, 
1 Parol evidence has been admitted of 
questions asked by the testator, at the 
tiittc of executing* his will, whether the 
contents were the same as those of a 
former will, to which he was|inswere(i 
in the affirmative ; in order to set 
aside the latt^ will on the ground of 
fraud. Jibed, Smalt y. AUen.H T.R.I47 
^So evidence may be given to shew that 
one will was subidtuted for another# 

ibU 
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2 The hand-writing of one dend> who 
was an attesting witness to the sup- 
posed execution of a bond being prov- 
ed in an action on the bond. Heath J. 
permitted the defendant to give in 
evidence that the deceased had in his 
dying moments acknowledged that he 
hud been coiicei ned in forging the 
bond, cited by Lord Ellenhorou^h. 

6E.R. 195 

3 In trover for a bond, the plaintifF may 
give parol evidence of it to support 
the general description of the instru- 
ment in the declaration, without hav- 
ing given the defendant previous no- 
tice to produce it ; as the nature of the 
action gives sufficient notice to the de- 
fendant ofthe subject of inquiry to pre- 
pare Iiimself to produce it, if necessa- 
ry, for his defence. How v. Hall. 

14KR.274 

4 After proof of the loss of an order of 

removal, parol evidence may be given 
of it. Bex V. The Inhabitants of lHe- 
thcringham. 0 T. R. 556 

5 Evidence of an usage at the Navy Of- 
fice to pay bills indorsed by an at- 
torney in his own name, and negoci- 
ated by him, under such a povver, 
cannot be received to enlarge the ope- 
ration of the power. Hogg v. Snalth. 

1 Taunt. 3 17 

6 The verbal declarations or warranting 

of an auctioneer at the time ofthe sale, 
arc not admissible evidence to contra- 
dict the. printed conditions. Gunnis 
V. Erhart, 1 II, hi. 

And Powell V. Edmunds. 12 E. R. () 

7 Where the plaintilLs having contract- 
ed by cliarter-parly sealed, to let a 
ship, then in the Thames, to freiglit for 
eiglit months, from the day of her 
sailing from Gravesend, and that she 
should sail from the Thames to any 
British port in the Channel, to lade 
goods and sail to the West Indies, &c. 
afterwards agreed by parol that the 
ship should lade in the Thames, and 
that freight should commence from 
her entry outw'ards at the custom- 
house ; the Court held, that the parol 
contract was distinct from and not in- 
consistent with that by deed, and 
migbt.be enforced by action of as- 
mnpsit. White v. Parkin. 12 £. R. 578 

VIII. ADMISSIONS. 

(a) By Parties, 

1 The whole of the account which ^ 
party gives of a transaction must be 


taken together, and his admission of a 
fact disadvantageous to himself shall 
not be received, without receiving at. 
the same time his cotemporancous as- 
sertion of a fact favourable to himself; 
and that, not merely as evidence that 
he made such a counter claim, hut 
admissible evidence of the existence of 
the matter in his discharge, which he 
asserts. Randle v. Blucklmrn. 

5 Taunt. 245 

2 The defendant may give in evidence 
the declarations or admis.sions of tlui 
plaintiff on the record to defeat the 
action, although such plaintiff* appear 
to he only a trustee for a third person. 
Bauerman v. Radenius. 7 T. R. 60-^ 

3 Declarations of a party accompanying 
an act done, and tending to explain 
such act, are mdflcnce for the latter 
purpose, as part ot‘ the res gestw. 

Ax'cson V. Lord Kinnaird. 6 E. R. 104 

4 A rated parishioner not being bound, 

upon an appeal touching the settle- 
ment ot‘ a pauper, to give evidence 
against his owm parish, the opposite 
parish may give evidence of his decla- 
rations as to the facts in issue; the 
weight due to which must depend 
upon his mean- of knowledge as to the 
facts so declared, and the genuincnc^.sof 
the declarations, to V)e colltcled from 
circumstances. Hex v. Inhahltants of 
Hardwick. II ]•. R. 57's 

5 Upon a)>peal against an order of re- 
moval, the declarations of a rated inha- 
bitant of the appellant ])'irish are evi- 
dence again>t that parish, without call- 
inglhe inhabitant and shewtag that he 
refused to be examined. !kcx v. The 
Inhabit a?us of Whitley Lower. 

1 M & S. 63G 

{h) By wife. 

1 In an action by husband and wife in 

right of the wife as executrix, no de- 
clarations of the wife can be given in 
evidence by the defendant. Alban v, 
Pritchett. G R. 680 

And see Rex v. Cliviger {Inhabitants), 

2 T. R. 263 

2 In an action by the husband u])on a 
policy of insurance on tlie life of his 
wife, declarations by tiic wife made 
by her when lying in bed apparently 
ill, stating the had state of her health 
at the period bf her going to M, (tvhi- 
ther she went ^ few days before in 
order to be examined by a snrgeot), 
and to get a certificate from kirn of 
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good health, preparatory to making the 
insurance) down to that time, and her 
apprehensions that she could not live 
ten days longer, by which time the 
policy was to be returned, are admis- 
aihle in evidence to shew her own 
opinion, who best knew the fact of the 
ill :.tate of her health at the time of 
cfllcting the policy, which was on a 
day intervening between the time of 
her going to 3/., and the day oli 
wliich such declarations were made ; 
and particularly after the plaintlft had 
called the surgeon as a tvitness to 
prove that she was in a good state of 
health when examined by him at 3f. ; 
his judgment being formed in part 
from the satisfactory answers given 
by her to his inquiries, and this being 
but a sort of cross-eicairiination of her. 
Avesoii V. Lord Kmnaird. 6 E. R. 188^ 

(c) By Partner* 

1 Where a contract was made by one of 
several partners in his individual ca- 
pacity, who at the time declared that 
the sui)jcct-matler of the contract was 
his property alone : field, that his de- 
claration was evidence against all the 
partners, and therefore they could not 
sue jointly upon such a contract. Lu~ 
cas V. De la Cour, 1 I\L & S. 219 

(d) By Agent, 

1 Offers made by the plaintiff’s attorney 

in the hearing of a third person to do 
an act relative to the defendant, which 
lay within the scope of his authority, 
are not admissible evidence to aflect 
the plaintiff with such ofler. Wlhon 
V. Turner, 1 Taunt. 398 

2 Letters of an agent to his ])rinci])al, in 

which he is rendering him an account 
of the transactions he has performed 
for him, are not admissible in evidence 
against the principal. Langhorn v. 
Allnutt, 4 Taunt. 51 1 

3 Letters written by an agent in making 
a contract, which form part of the 
contract or of the res gestce, are admis- 
sible in evidence against the principal. 

ibid, 

4 Tne letters of an agent of the as- 
sured in a foreign country^ stating the 
contents of letters froni another agent 
of the assured, are not evidence against 
the principal. Kahl v. Jansetu 

4 Taunt. 505 


5 Letters written to the assured by his 
agent or correspondent on the conti- 
nent, are not admissible as evidence 
• against hiin. Reyner v. Pearson, 

4 Taunt. 662 

IX. DEGREE OF EVIDENCE. 

{a) Best or secondary, 

1 WHiere plaintiff declared on bond with 

a profert, on non est factum pleaded, 
secondary evidence of the bond by 
means of a copy, and shewing that the 
defendant had taken away the origi- 
nal, and before action brought said 
that he bad burnt it, is not sufiicicnt 
to sustain the declaration. Smith v. 
Woodward, 4 E. R. 585 

2 If two parts of an instrument are pre- 
pared, but one only is stamped, the 
party having the custody of the iin- 

' stamped part may give secondary evi- 
dence of the contents of the agree- 
ment, if the other party refuse, on 
nbtice, to produce the stainjicd part. 

G anions v. ^wift. 1 Taunt. 507 

3 If an attesting witness appears upon 

search made at the Admiralty to be 
serving in the navy, his absence is suf- 
ficiently accounted for to render second- 
ary evidence admissible. Parker v. 
Hoskins,. 2 ’faunt. 223 

4 if a licence to trade is lo^t, the next 

best evidence is the register of it in 
the books of the Sccrela? y of State. 
Rhind Vi Wilkinson, 2 daunt. 237 

5 Upon appeal against an oKicr of re- 
moval, the appellant township, h .ving 
produced one of its inhabitants as a 
witness, who, being examined upon 
the voir dire, stated that he was the 
occupier of a cottage there of the an- 
nual value of 25 shillings, but that he 
was not rated to nor paid any pxiblic 
rate or tax; such answer must In 
taken to be true tor the purpose; and 
it cannot be objected to his examina- 
tion in chief, that the best evidence of 
the fact was not given, by the pro- 
duction of the rate itself. Rex v. The 

, Inhabitants of the Toivnship of Gis- 
burn, 15 E. R. 57 

And see Williams v, E. I, C,, next page. 

(h) Presumptive, 

1 If it be stated that the justices of our 
lord the king were assigned by letters 
patent under his seal of Great Britain, 
it will be presumed to be tlie Great 
Seal, Rex y. YandelL 4 T. R. 521 
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2 Kotbinp: is lo b€ presumed after ver- G A deed whereby a person conveys 
ciift to have betn pioveo but what is •• one full moiety/* isprmd^flC 2 V evi- 

expri i^sly staled in the declaration, or dence that the ^Vantor is owner of the 

w i;at*is necessa! ily inipled fr<»m those other moiety, and a notice of the con- 

fat ts which are stated. Spieres v. tents of a deed is not to be presumed 

’Parkeri IT. R. 141 from the fact of attesting another |>er- 

S If a peison, claiming a toll for passing son's execution thereof. Peed v. Wil- 

. over an highw ay, cun show that the Hums. iTttunt. 257 

liberty of })assing jover the soil, tmd 

Ihe tafcinsr of tr.n for such passage. necative aveemekts. 

are both immemorial, and that the 

soil and the toll were before the time 1 Where the law presumes the afiirma- 
©f legal memory in the same hands, tive of any fact, the negative of such 

though severed since, it W’ill be pre- fact tmist be proved by the party 

suoi<^ that the soil W’as originally averring it in pleading So, where any 

granted to the public in consideration act is rtquiriil to be done by one, the 

of the tolls, and such original grant is omission of which would make him 

a good consideration to support the Pf^dty of a criminal neglect of duty, 

demand. Ld* Pelham v. Pkiersgill the law presumes the affirmative, and 
I T. R. G60 throws the burthen of proving the ne- 

4 The Sessions presumed that an inden- gative on tlie party who insists on it. 

lure of apprenticeship (executed i>0 Tht refore where a plaintilT declared 

years before, and under whic^i the ap- that the deft ndants who had chartered 

prentice had regularly served his time his ship, pul on Iward a dangerous 

for seven years, when the indenture commodity, by which a loss happened, 

was given up to him, and proved to without due notice to the captain or 

be lost, and when the parh^h in whieli any other [>erson eniployed in the na- 

be w’as settled under such indenture vigation, it lay upon him to ]»rove 

had relieved him the last 12 years), such negative averment. And it being 

v/ZA properly stumped in proportion to shewn that the commodity was deli- 

the apprentice fee of 12/. received by vered by the defendants* officer, and 

the master ; although the deputy re- received by the first mate of the plain- 

gistrarand comptroller of the stamp- tiffi's .ship, (w hich first mate was dead, 

duties proved that it did not appear in and no other person was present to 

the office that any such indenture had depose to the conversation which 

been stamped or enrolled during that passed between them) : Held, that the 

period. And the judgment of the liest evidence of the tact could only be 

justices was confirmed in K. B. Rex given by the defendants* officer, who* 

Long Buckby Inhabitants, delivered the commodity on board to 

7 E. R. 45 such first mate, and that the action 

5 On a question whether a creek he a could not be sustained by secondary 

public navigable ri\eror not, instances evidence. Williams v. The East India 

-of persons going up it for the purpose Company. 3 E. R. 192 

-of dulling reeds, and on parties of 2 Where the issue is on the life or death 

pleaiure, without the consent cl the of a person once existing, the proof 

person claiming exclusive property in lies on the party asserting the death, 
the creek, are evidence sufficient for Wilson v. Hodges, 2 E. H. 312 

the. jury to presume it a public river. And see Dickson v. Evmis, G T. R. 57 
Miles V. Rose, 1 Marsh. 313 ^ 



See tits. Action IV. (5) ante, 10, llic excise laws, (who by the 26 

Conviction, ante, 191, III. c.77. s. 18. and 35 Geo. HI.) arc 

OffiCEx, post, to be committed to gaol in case they 

^ cannot find bail ; and in whose names 

1 Persons charged with ofllnces agaio&t an appearance, and the plea of 
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not guihy, are to be entered with- 
in a time to be limited by this Court, 
to any indictment or information ex- 
hibited against them for the same, 
unless they ap}iear and plead,) are al- 
lowed by rule of Court six days to 
enter an, appearance and plead, in case 
they are confined w'ithin 40 miles of 
London, and 8 days if above 40 miles. 
Jteg. Gen, T, 35 G. 3. 6 T. R. 400 

2 On 91st June an excise-officer granted 
a permit to the defendant to bring 
into his cellar 64 gallons of liquor ; on 
the 95th he went to the defendant's 
cellar where he found a cask contain- 
ing 76 gallons, for which quantity no 
permit had been obtained ; the defen- 
dant being thereon convicted in the 
penally of 90/. undejr slat. 9 G, 2. c. 
23. s. 7. together with the value of 
the whole 76 gallons of liquor : Held 
a good conviction. Rex v. Bass. 

5 T. R. 251 

3 The information being required to be 
laid within three months after the of- 
fence committed* by 24 G. 2. c. 40. s. 
29. referring to prior statutes, (1 W, 

M. c. 4. «. 16. & 19 & 13 W. 3. c. 
11. s, 17.) and the information in that 
case having been laid on the 15tli Sep^ 
tember, and the discover}^ made on the 
25ih June, it is to be presumed that the 
liquor was then brought in, unless 
the contraiy appear ; in which cast 
the information would be exhibited in 
time. 5 T. R. 951 

4 A person who sells spiriliious liquors 
by retail without a licence from two 
justices of the peace, is liable to the 
penalties o1 stat. 5 6'. 3. c. 46. though 
he has a licence from the commission- 
ers of the excise to retail spirituous 
liquors. Rex v. Downs, 3 T. R, 560 

5 The exception in stat. 96 G. 2. c. 98. 
that nothing in that Act shall extend 
to alter the time of granting licences in 
cities and towns corporate, does not 
exempt such places from the operation 
of other parts of that Act ; but ma- 

. gistrates in such districts must give 
the same notice of their meeting to 
grant licences, as justices for a county 
give. ibid. 

6 ^utere, Whether Westminster be a city 
within stat. 26 Q. 2. c. 28 ? 3 T. R. 560 

7 A person who intends to become a 
dealer in foreign wine must take out 
his licence and enter his warehouse, 
before he lays in his stock ; and a 
dealer in wine is not entitled to a per- 


mit to remove wine sold, which wine 
was laid in before he took out his li-^ 
cence. Re£ v. The Commissioners of 
Excise. 2 T. R. 381 

8 Dealing means buying, in stat. 26 Gr, 

3. c. 59. ibid. 

9 A peitnit for the removing of wine 

from one place to another under stat. 
26 G. 3. c. 59. dated 9 o'clock in the 
morning of one day, and giving the 
party one hour for removing it 
out of the stock of A., and two days 
more for delivering it into the stock 
of B., expires at ten in the morning of 
the second day after it is granted. 
Cooke v. Sholl. 5 T. R. 255 

10 After the duties of excise are charg- 
ed on wash made for extracting spirits, 
by stat. 26 G, 3. c. 73. if any part of 

V the wash is lost by accident, the ma- 
nufacturer cannot be relieved from 
the respective proportion of the doty, 
as for an overcharge. Rex v. Sikes, 

7 T. R. 56 

11 The stat. 26 G. 3. c. 77. s. 13. which 

enacts that no person shall prosecute 
** any action, bill, plaint, or informa* 
tion, in any of the King*s Courts,** foe 
the recovery of any excise penalty 
&c.unles8 prc»seculed by the Attorney- 
General, or some revenue officer, *is 
confined to the supto'ior Courts of re- 
cord; and therefore an information 
for a penalty for removing wax can- 
dles from the place of manufactory 
before the duty paid (by 10 of the 
same statute) may be prosecuted be- 
fore the commissioners of excise by 
one not averred to be such officer. 
Rex V. Steventon, 9 E. R. 369 

19 And the information stating in effect 
that the candles were home-made can- 
dles seems to be sufficient, without ex* 
prcssly naming them British camReSp 

* the words of the Act being ** British 
s]>irits, soap, and candles though 
supposing this would have been a 
gi ound for error or appeal in the ori- 
ginal information, it is no objection to 
an information in a collateral proceed* 
ing for conspiring to prevent the exa* 
mination of a witness before the corn* 
missioners of excise on such prior in- 
foHnation^ which is only stated by way 
of recital in the informatioo for the 
conspiracy. ibttL 

13 The same answer applies to an unm 
certainty (if any) in the charge of 
the first information recited ; in uega* 
living the excuse of a prior coxideip^ 
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nation a® tveH as prior payment of the 
duty before removal ; tlioiiy^h that 
seems proper enough. Rex v. Steven 
ton 2 E- R. 362 

14 So the issuing of process against the 
original defendant, or the joining is- 
sue on the information recited, is im- 
material as to the charging the i^ffence 
of the subsequent conspiracy*. ibid. 

15 Neither is it necessary, (ai least in 
such collateral proceeding,) to recite 
that tile original informatKm was pro- 

^ secuted before the commissioners by 
name, though it be not averred to have 
been before three or moreW them, 

' according to slat. 1 G. 2. stat. 2. e. 16. 

ibid. 

16 Neither is it neoessaryiti in reciting 

such prior information, -liverTed to 
have been made within thr^ months 
after the offence commit tdd,ii:cording 
to statute 1 fV, Sc M. c. 54> 13i also 

to aver notice thereof to the original 


defendant within a week, as is directed 
to be given by the same statute. 

2E,R. 363 

17 Where the stat. 7 & 8 IE. 3. c. 30. 
24. enables the commissioners of ex- 
cise to summon witnesses before them, 
upon a charge exhibited against ano- 
ther for an oflence against the excise 
laws, and an information in a collate- 
ral proceeding recited such summon? 
to have been duly made ^jproof of a 
printed summons distribiltted aiid is« 
sued in blank by order of the com- 
missioners to their agents, and after- 
wards filled up by one of the latter, 
without any special directions from 
the hoard is sufficient, although not 
signed by any of the commissioners, 
nor issued in their individual names : 
such having been the constant usage 
in that respect since the introduction 
of the excise. Jiex v. Steventon. 

2E. R. 


EXCOMMUNICATION. 


1 A writ de excommunicato capiendo, 
stating that the defendant was excom- 
municated in a cause of ** defainalioii 
and slander merely spiritual,'* is 
good. Rex V. Payton, 7 T. R. 153 

2 If the sentence of the greater instead 
of the lesser excommunication be pro- 
nounced, it is only a ground of appeal ; 


end the Court will not qua.Hh a writ de 
exco7mnuni€aio capiendo for that objec- 
tion. 7 T. R. 153 

3 It is not necessary that the defendant 
should be resident in the diocese at 
the time of the excommunication ; it 
is sufficient if he were there at the 
time of the citation. 7 T. R, 153 


EXECUTION. 


I. CAVIAS AD SATISFACIKlCnuat^ 

lloiv far considered as Saiirfac^ 
tion, 

JI. riEKI FACIAS. ^ 

(a) Relation of, and how rued out, 
{by What may be taken under it 
(c} Sheriff duty vn execui^g, • 
{d) Landlord's claim for Rent. 

ni. tEVARI OR SKaUESTRARl FACIAS. 

How sued out and executed, 

IV, EXPEHSES, HOW LEVIED, i 


I. CAFIAS AD SATlsrACIliNOUM. 

, How far coHsiderai as S<Jiti^action. 

fl A separate ca, sa, against one defen- 

• dam on a joint judgment against two, 
cannot be supported. Clark v . Clement, 
6T.H.525 

12 If the plaintiff consent to discharge 
one of several defendants taken' oii a 
joint ca. sa, he caimot afterwards re« 
take him, or take any of the others. 

6 T. R. 525 

3 If one of two defendants on a 
joint ca sa. be discharged under an 
Insolvent Debtors* Act, that will ttot 
operate as a discharge of the other ; 



Fien facias^how sued out. [EXECUTION. II.] What may he taken under, 323 


the discharge t>l‘ the former not being 
with the actual consent of the plain- 
tifi: Nadin v. Battle. 5 E. li. 147 

IT. FtERI FACIAS. 

{a) Relation qf, and hova sued out. 

See post, tit. 

1 A judgment signed in any part of the 
Terni> or the subsequent vacation, re- 
lates back to tl>e firtt day of the Term, 
notwithstanding the death of the de- 
fendant before judgment actually 
signed ; and an execution against the 
defendant's goods may be taken out 
upon it, tested the first day of the 
Terra. Bragner v. Langmeaa. 

% 7 T. R, 20 

2 But if the execution te not tested un- 

til after the defendant’s death, it is ir- 
regular. 7 T. R. 24 

3 Judgment on a warrant of attor- 

ney, entered in Easter vacation 
against a defendant who died in Easter 
Term, is good ; but a writ of execu- 
tion, tested after the defendant’s death, 
cannot be sued out upon tlie judgment, 
till it be revived against the defendant’s 
representative by scire facias. Hcapy 
V. Parris, 6 T. R. 

4 If a ^ 1 . fa, be tested before defendant’s 
death, but delivered to the sheriff and 
executed after, the execution is regu- 
lar. Waghorne v. Langmead. 

1 B. &P. 571 

5 Tlie statute of frauds only secures the 
possession of innocent vendees under 
an execution ; but as to the rest of the 
world, the goods are bound from the 
delivery of the writ to the sheriff 
Hutchinson v. Johnson. 1 T. R. .729 

6 The defendant having given a war- 

rant of attorney to confess judgment, 
took the benefit of an Insolvent Act, 
then became bankrupt, and obtained 
his certificate ; after which the plain- 
tiff entered up a general judgment, 
and sued out a general execution : 
Held regular, no dividend appearing 
to have been made. Edmonson v. 
Parker. 3B.&P.185 

And see post, tit, insoltent. 

7 An execution agaiust the goods of a 

bimkrupt, taken out after his eertift- 
cate ifi signed by the creditors, and 
beftire it is allowed by the Chancellor, 
is vaUdXU/en v. 1 T, R. 361 

A usuumnji* fa. was set aside for ir- 
regularity, m original fi, fa^ having 
issued to waiTaat is. Brond e, Mears. 


9 But such an irregularity may be cured 

by the subsequent production of a 
fieri facias*. 3 T.R. 388, and Cowper^ 
thwake v. Oicen, 3 T. K. 658 

10 A writ of fieri facias, directed in the 

first instance to the bailiff of the Jsle of 
Ely out of the Court of King’s Bench, 
is erroneous and void, and the bailiff 
executing the same is guilty of a tres- 
pass against the party whose goods 
are taken in execution. Grant v. 
Bagge, 3 E. R. 128 

11 A plaintiff may sue out execution by 

a different attorney from the attorney 
in the cause, without an order of 
Court for changing the attorney. Tip* 
ping V. Johnson. 2 B. & P. 307 

12 If judgment be entered up for the 

penalty of ' a bond given to secure an 
annuity^ ind the defendant be taken 
in execution thereon, when the war- 
rant of attorney under which such 
judgment was entered up only autho- 
rized the taking out execution for the 
arrears, the Court will set aside the 
execution in toio, and not merely 
charge the defendant pro tanto. Tilfiy 
V. Best. 16 E. R. 1G3 

13 If a plaintiff consent to the defend- 

ant’s being discharged out of execu- 
tion on his undertaking to pay at a 
future day, he cannot afterwards sue 
out any execution on that judgment, 
in the event of the defendant’s not 
fulfilling his uuderUkiog. Tanner v, 
Hague. 7 T. R. 420 

14 A defendant cannot be taken in ex- 
ecution twice on the same judgment, 
though he were discharged the first 
time by the plain till ‘'s consent upon 
an express undertaking that he should 
be liable to be taken in execution 
again, if he failed to comply with the 
terms agreed on, which he did. Black-- 

’ hum v. iftupari. 2 £. R. 24$ 

(5) Whaf may be taken under it. 

\ A mere equitable interest in a term of 
years cannot be taken in execution 
by the sheriff under a writ of fi.fa. at 
the suit of a judgment creditor. &ptt 
- V. Scholey. $ ]^. 467 

And ilfc/cn(f ?. Scholey. 2 N* ^1 

2 If 4 * lend money on the security of 
a ship, and uke possession before ex- 
ecution executed at the suit of B-, the 
vessel cannot be seized under BJs ex- 
ectttioD^ Badbroke y. Criekett. 

2 T.R. 649 

3 Goods of a testator in the bands of his 

y 2 
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executor cannot be seized in execu- 
tion of a judgment against the execu- 
tor in his own fight. Farr v. New- 
man* ' ^ 4 T. R. 621 

(But see Whaley, Booth, 4 T. H. 625, n. 
and the opinion of the Court of C. P. 

1B.& P.295) 

4 If an executrix " use the goods of her 
testator as her own, and 'afterwards 
marry, and then treat th^ as the 
goods of her husband, she shil! hot* be 

^allowed to object to their being taken 
in execution for b^ hiisbahd’s debt. 
ititick Uxi V. Siainti, ( Knt.) 

1 B. & P. 293 

5 A J* /n. having issued agaihst the ef- 
fects of the defendant, wIk> was jointly 
concerned in a manufactory with 25 
other persons to whoni hC' was in- 
debted to a greater amount Iftiaii his 
who^e share, and the slieriff having 
seized the whole of the partnership 
property, thfc Court of C. P. refused to 
refer it to the prothonotary to inquire 
what was the defendants interest in 
the eflects seized. Chapman v. Koops. 

3B.&P. 289 

6 Money] the surplus of a former exe- 
cution against the defendant's goods, 
was refused lo be stayed in the late 
sheriff's hands Tor the pur}>ose of sa- 
tisfying another execution at the suit 
of the same plaintiff against the same 
defendant, who had no other edects on 
which the sheriff in office could levy. 
Fieldhouse v. Crqft, 4 K R. 510 

7 The Court will not order the sheriff' 

to* retain in satisfaction of a present 
writ of fi. fa. issued by the plaintiff 
against the defendant, money or Bank- 
notes, which the sheriff had before tct 
ceived for the use of the defendant,, in 
discharge of an execution levied by 
the defendant agaiast another, and 
which the sheriff had not paid over. 
Knight y.Criddle. 9 E. R. 48 

8 Defendant having recovered a verdict 
against the sheriff for seizing his goods 
under a distringas in an action at the 
suit of J, S., and having given a cog* 
novit to the plaintiff, on which nfi.fa, 
issued, the Court of C. P. refused to 
order the sheriff to pay orerthe dam- 
ages recovered by defendant egainst 
him to the plaintiff, iti satisfaction oi 
the fi.fa.. Willows r. Ball, 3 N. R. 376 

9 Where the husband of the plaintiff's 
tnotbec assigned his effects to trustee^^ 
for the benSt of his creditors, and ab- 
sconded, leaving his wife in possession 


of his house and goods, and notice of 
such assignment was advertised in the 
newspaper, and the goods were after- 
wards sold by the trustees at public 
auction, and the plaintiff putchafsed 
them in order to accommodate his 
\pother, and paid for them at a fair 
valuation, and removed some, but left 
the greater part in her possession : 
Held, that such purchase by tlie plain- 
tiff would protect the goods against a 
judgment afterwards obtained, and ex- 
ecution levied by a creditor of the 
husband, who had notice of the assign- 
ment at the time ; although the plaiii- 
tifl* permitted his mother lo continue 
in possession : and therefore he was 
entitled to recover them from the 
sheriff. J^eonard v. Baker, 

1M.&S.251 

10 The plaintiff having purchased a 
ublic-house, for which he could not 
imself obtain a licence, because he 

resided in another tavern, put B. : an 
insolvent person, into the house as his 
servant, to keep it for him, and sup- 
plied him with money to pay for the: 
licence, which was granted to B,: Held , 
that the sheriff was not entitled to 
lake, under an execution against B., 
the plaintiff's liquors and chattels in 
the house, committed to R.'s custody. 
Dawson v. Wood. 3 Taunt. 256 

11 An outgoing tenant having agreed to 

assign the remainder of his term to 
the incoming tenant, the shcrifti before 
an actual -assignment made.rnay, under 
an execution against the outgoing te- 
nant, sell his interest in such remain- 
ing term, and set upon it the same va- 
lue that the incoming tenant had 
agreed to give for it. Sparrow v. Eari 
of Bristol, I Marsh* lO 

(c) Sheriff* s duty in executing* 

1 A sheriff having entered at the open 
doors of an house, need not demand to 
liave the inner doors opened to him 
before he breaks them, in order to take 
under a writ of feri facias, good& which 
are within them* JJutciinson v. Birch. 

4 Taunt 619 

2 Where two writs of jSm/acinf ugainst 
the same defendant are delivered to a 
sheriff on different dxys^\ 0 iid no sale is 
actually made of the d^E^^t's goods, 
the firstexecQtion must have apri- 
ority ; even though the seizure was ftest 
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made under the subsequent execution. 
Hutchinson v. Johnson. 1 T. R. 729 

3 lAiid if the person claiming under the 

second execution, pay the sheriR the 
amount of the debt under the first exc- 
ecution for his security, the Court will 
not compel the sherifl' to refund the 
money on motion. ihid. 

4 But where the sheriff had given a 
bill of sale to the person claiming un- 

< : dcr the second execution ; that was held 
to bind the sheriff. Ry^i v. Peckham. 

1 T. R. 781, «. 

5 Though a writ of fi.fa. bind the goods 

as against the defendant, yet the pro- 
perty is not devested out of him till 
execution executed : and therefore an 
execution and sale under a subsequent 
writ delivered to the sheriff^ will 
bind the goods: but the plaintiff in 
the first execution has his remedy 
against the sherifl, if the non-execution 
did not proceed fiom his own laches. 
Payne v. Drew. 4 E. R. 523 

6 Qu. Whether the sheriff, who sells a 
term in possession of the debtor under 
a Ji. fa. may not put the vendee in 
possession ? Taylor v. Cole. 

3 T. R. 295. 298 

7 Semble. Where a tenant is in possession, 

and the execution is against the land 
lord, whose term is to be sold, the 
sheriff cannot turn the tenant out 
of possession, 3 T. R. 298 

8 Where the late sheriffs of London, hav- 

ing taken the defendant’s goods in 
execution under a writ of f. fa. 
were ruled, on the 8th of February 
18H, to return the writ ; and return- 
ed on the 11th that they had the 
goods in hand for want of buyers; 
after wliic h the plaintiff) without issu- 
ing a writ of venditioni exponas, lay by 
till after a commission of bankrupt 
against the defendant, founded on an 
act of bankruptcy prior to the execu- 
tion, and till after the then sheriffs had 
delivered the goods up to the assignees 
of the bankrupt on the 16th of March, 
and hod gone out of office in the Sep- 
tember following ; and then in Ja7iuary 
I 12, issued a writ of distringas to the 
present sheriffs to distrain the late 
ilierifis for not selling the goods ; the 
Court set a-ideihe last mentioned writ, 
leaving 4her plaintiff' to his remedy by 
action, if the commission were frau 
dOlent, as alleged by him. Clutter buck 
V. Jones. 15E. R. 78 

9 If the Crown and a subject are con- 


I tending for priority in an execution, 
the Court of C, P. w ill not compel the 
sheriff to rtlum the writ of feri facias 
at his own peril of rightly deciding 
the law, but upon application, will en- 
large the time for the making his re- 
turn, till the Court of Exchequer shall 
have dacided the point. . Thurston y. 
Ti0v0Qn. n . 1 Taunt. 120 

lO If a issue against one of several 
partners, the Court of C. P. will not, at 
the request of the partnership credi- 
tors, give the sheriff time to return the 
writ, until an account can be taken of 
the several claims upon the partner- 
ship property. Parker v. Pistor. 

8B.&P.28S 

(jd) fiandlord^s claim for rent. 

1 A mant, having committed an act 

of bankruptcy in October 1810, upon 
whicha commission issued on the 21st 
of January 1811, and the sheriff haying 
on the 7th of January levied an execu- 
tion at the suit of the landlord, for a 
judgment debt of 600/. under which 
he sold the goods of the' tenant on the 
21st and 22d of January for 520/. ar|d 
out of that sum when received, paid 
the landlord 1 40/. for one year’s rent 
in arrear ; held, in an action for money 
had and received, brought by the as- 
signees of the bankrupt tenant agairisc 
the sheriff, to recover the whole amount 
of the sum levied, that the properly m 
the goods being, changed by the act of 
bankruptcy and commission,, , Lnd 
transferred to the assignees, it lay up- 
on the sheriff to prove that he had 
paid over the money to- the landlord 
and execution creditor before he had 
notice of the commission issued ; and 
not giving such proof, that be was lia- 
ble tor the amount to the assignees ; 
and that he was not entitled to deduct 
the 140/. paid over to the landlord, as 
for the year’s rent in arrear, under the 
statute 8 Ann. c. 14. s. l.( a commis- 
sion of bankrupt not being an execution 
within the meaning of that statute,) 
which directs that no goods upon 
demised premises shall be taken by' 
virtue of any execution, unless the exe- 
cution creditor shall, before the^removnl 
of suchgooAsfromqff the premises, pay 
to tile landlord all arrears of rent not 
exceeding a year’s rent, Lee v. Lope.';, 
Bari, 15 E. K.230 

2 The landlord of premises, upon which 
Uie goods of his tenant are taken in 
execution, can only claim from the 
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party suing the execution,* the rent 
due at the time of taking the goods, 
and not that which acciues after the 
taking, and during the continuance of 
thesherifVin possession. Hoskins v. 
Knight, Basset v. Same, 

IM. & S. 245 
3 Semble, that a shei'i^ is not bound to 
find out what rent is due to a^l^idlord, 
and pay it him, under 8 AftA, 1c. 14., 
unless the landlord give him notice. 
Smith V. Russell. 3 Taunt. 400 

111. LEVARI OR SEQUESTRARI FACIAS. 

How sued out and executed, 

1 Though a levari'factas de bonis ecclesi- 
asticis is a continuing execution, and 
a levy under it may be made time 
to time afleritisretumahle^^^ the 
sum indorsed be satisfied yet ifit be ac- 
tuaUy returned, i\ie authority of the bi- 
shop is at ap end : Therefore,\^ere such 
a writ remained ill the hands of tjie 
bishop long after it was returnable, 
who sequestered the profits of a vicar- 
age accruing as well before the return- 
day, as after ; and being ruled to le- 
turn the writ, returned only the 
amount of the sum levied up to the re- 
turn-day', the Court of C. P. would not, 
for the purpose of securing the plain- 
tifPs priority, order the writ and retui n 
to be taken off' the file, but would only 
permit the return to be amended, by 
inserting the sum levied up to the time 
when the writ vvas actualh/ returned. 
Marsh, Knt, v. Fawcett, Clk, 

2 H. B. 582 

2 The proper way to have proceeded 
would have been to have ruled the 
bishop from time to time, to know 
what he bad levied. ibid. 

Allowing that the award of a w rit of 
sequestration out of Chancery, (which 
is the process of that Court to compel 
appearance and the performance of 


decrees) has the same obligatory effect 
to bind the goods as a writ oifi,fa. at 
common law; yet, if the party at 
whose prayer such sequestration is 
issued, take no measure to compel the 
execution of it in due time, and tlie 
sequestrators do not in fact possess 
themselves of the goods ; \t is no excuse 
to a sherifif', to whom, at a distance 
of 18 months, a writ of/. /a. is direct- 
ed against the goods of the party, 
defendant in the suit in ChaiKery, for 
not executing such writ, and selling 
the goods ; the plaintiff) in the seques- 
tration having at all events lost his pri- 
ority by such laches. And therefore 
the sheriff) who had seized under the 
having, on notice of such suppo- 
sed obstacle returned nulla bona, was 
holden liable to the plaintiff' m an ac- 
tion for a false return. Payne v. D> ew€. 

4E H. 523 

IV. EXPENSES, HOW LEVIED. 

See post, tit, sHEUiFF,/t’« of. 

1 In actions on simple conliacts and 

judgments for a debt certain, the ex- 
penses of levying must lie j)aid ny the 
plaintiff’; so that if the i»lieriir over- 
charge, the pliimtiff is tlio ; irty 
grieved under the statute 29 EUz. 
c, 4. which limits hherifr» fees : but if 
the judgment be for a penatiy, the de- 
fendant must i^ay the expenses ofle- 
vj’ing, and is the party grieved if the 
sheriff overcharge. IVoodgate v, 

Knaichbull. 2 T. It. 157 

2 Where the defendant suffers judgment 

by default in an action olVIebl on j*im- 
pie coniract, the plaintiff’ is nut enti- 
tled to levy the expenses of the execu- 
tion; notwithstanding tho.se expenses, 
together with the debt and costs of the 
action, do not exceed the sum confess- 
ed iiftm record. Thornton v. Merre- 
dew. 3 B. 8c P. 3(>2 


EXECUTORS AND ADMINISTRATORS. 


I niGHTS AND INTERESTS. 
If. paWERS AND DUTIES. 
III. LIABILITIES. 


IV. EXECUTOR DE SON TORT. 

V. PLEADINGS BY AND AGAINST. 

(f*) Declaratipn. 

(b) Fkas. 


VI. EVIDENCE. 

Administration and Assets, how proved. 

I. RIGHTS AND INTEREST^. 

I An executor’s right is derived from 
the will ; the probate is only evidenc,e 
of it : therefore he has a constructive 
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poiiaesgion from the testator’s death . 
^Smith V. Milks. 1 T. R. 480 

2 A probate^ as lon^ as it remains un- 
repealed, cannot be impeached in the 
temporal Courta. Allen v. Dundas. 

3 T. R. 125 

3 Payment of money to an executor, who 

has obtained proljate of a forged 
will, is a discharge to the debtor of the 
intestate, notwitlistanding the probate 
be afterwards declared null, and admi- 
nistration l)e granted to the intestate’s 
nex.t of kin. ibid. 

4 And the only way of proving a right to 

pf;rsonal property under a will is by 
the orohale. Rex v. The Inhabitants 
of Setherseal. 4 T. R, 258 

' 5 in a ca^e of a tenancy from year to; 
year as long as both parties please, if] 
t he tenant die intestate, his admmistra- | 
tor has the same int* rest a, the land 
which his intestate had. Doe d Shore j 
V. Porter. o T. H. Id 

G Wiiere one devises land to five trustees 
to sell and apply tlie inont y to certain 
uses, and vifierwaids aiakes the same 
per>ons hi. executors ; they do not 
p.ke the land ei editors, but as de- 
ti.se€s in trust and joint- tenants. And, 
at any r.te, the case is not helped by 
the -.talute 21 // H. c. 4. so as to pass 
the whole estate upon production of a 
conveyance purporiiug to be executed 
by the five, but tiie execution of which 
by ihree only could be pioved. But 
taking It to he a conveyance by the 
thre^ only, it would sever the joint-te- 
nancy and convey 3-5ths of the estate 
to Ix^ held in coaunoi) with the two 
rt inaining' parts. Dcnne el. Boivyer v. 
Ju ^ge. 11 E. li. 288 

7 If money belonging to a testator be 
received by one after the testator’s 
iieath, his executor may niaintain an 
action for money had and received 
in his own right. Smith v. harrow. 

2 T. R. 476 

8 An administrator cannot have an ac- 

tion for a breach of promise of mar- 
riage to the intestate, where no special 
damage is alleged. Lhamberluin v. 
Williamson. 2 M. Ik S. 468 

9 P>v indenture tripartite between A 
h. nd C. 4-> tenant for life, demised to 
C., and C. covenanted with B. (a re- 
ceiver} and otiier .the receiver or re- 
ceivers fw the time being, and to and 
with such other person, who, for the 
time being, shouid becntiLled to tlie 
fnxhokl, and to fatd witli every of 


them. A. died : Held, that his execu- 
trix could not maintain covenant for a 
breach in her testator’s lifetime, but 
that the action was joint, and survived 
to B. Soutkeote v. lloare. 

3 Taunt. 87 

II. POWERS AND bUTIES. 

1 If executors carry on trade, they must 
do it as individuals; unless they cany 
it on under the direction of the Court 
of Chancery. Barker v Parker. 

1 T. R. 295 

2 The administratrix of an executor can- 

not sue for the double value of lands 
held over, after notice to quit under 
a ilomise from the tf'stator, contrary to 
4 G. 2. c. S. without taking out admi- 
nistra^n de bonis non : even though 
the tenant has attorned to her. Tin^ 
gre^ V. BrGi'jii. 1 B & P. 310 

3 The authority of an administrator a|v 
pointed according to the provisions of 
38 G. .3. c. 87, during the absence of 
an executoi' from this country, does not 
become actually void upon the death 
of such executor, i)ut only voidable. 
Taynton v. Hannay. 3 B. & P. 26 

4 An executrix gave an acceptance for 
a debt due from her testator, tak.iig 
an engagement from the dmwer, to 

I renew the bill from time to time, until 
sufficient efiects were recci ve \ from the 
estate of the testator : Held, that this 
meant sufficient effects in the ordinary 
course of administration ; and that she 
had not preclnd* d herself from first 
applying assets to pay 3000/. to trus- 
tees for her own use, in discharge of 
a bond given by her husband before 
marriage to that efR ct, before she paid 
tlie acceptance. Bowerbunk \. Mont^ 
tiro. 4 Taunt. 844 

III. tlABlLlTIES. 

See COSTS, ante, 217. 

1 Debt does not lie against an adminis- 
trator upon a single contract of his 
intestate. Barry \. Robinson. 

1 N. R. 293 

2 Semble, that a letter of attorney given 
by an executor to A., enabling bun to 
transact the affairs of the testator in 
tlie name of the executor as e^^ecutor^ 
and to pay, discharge, and satisfy all 
debts due from t/te testator, conveys 
sufficient authority to .4., to accept a 
hill of exchange, in ihi' name of the 
executor, drawn by a creditor for the 
amount of a debt due from the tc'^ia- 
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tor, so as to make the executor person- 
ally liable. Howard v. Baillie. 

' 2H. B.618 

3 But clearly, if the execotor admits 

that such a bill, which has been so 
accepted by A., with the knowledge 
of the executor, is for a just debt, and 
that it ouffht to be paid, it affords suf- 
ficient evidence of an authority given 
by him to A., to accept that particu- I 
lar bill, trithout resorting to the letter 
of attorney. 2 H. B 618 

4 But it was held by the Court of King’s 
Bench, that a power of attorney given 
by an executrix to act for her as execu- 
trix does not authorize the accepting 

- bills of exchange, to charge her in her 
own right, though for debts due for her 
testator. Gardner v. Baillie, 

6 T. R. 591 

5 A promise by an administrator to pay 

the debts of the intestate, if there be 
no assets, is nudum pactum. Pearson 
v. Hr^my. • 5 T. R. 6 

6 In an action against an administrator, 
on promises of the intestate, an insi- 
niul cpmputassent mth the aclminislra- 
tor as such, of money due from the in- 
testate, does not make him personally 
liable. Secary. Atkinson. 1 H. B. 102 

7 An executor cannot be charged as 

such either for money had and receiied 
by him, money lent to him, or on an 
account stated of money due from him 
as such ; those charges making him 
fiersonal'iy liable. Rose ^ Ux. v. Bow- 
ler. 1 H. B. 108 

8 Though, by the statute of frauds, an 
executor is not liable personally with- 
out a written proini.'€, yet such writ- 
ten promise does not render him liable, 
at all events, unl^s there be an ade- 
quate consideration. Ram v. Hushes. 

1 T. R. 350, n. 

9 An executor having once received 
assets of his testator, and paid over 
money to his co-executor for the pur- 
pose of satisfying a bond creditor, but 
who misapplied the money by retain- 
ing it to satisfy his own simple con- 
tract debt, is liable for such misappli- 
cation of his co-executor in an action 
brought by such bond creditor, and 
canndt discharge himself from tmeh 
action by pleading thereto ;i/e/ze admi- 
nistravit. Cross ^ Vx. v. Smith, 

7 E. R. «46 

10 If an arbitrator under a reference be- 
tw^n and j^. administrator, award 
that B. shall pay a certain sum as the 


amount of A.^s demand, B. cannot 
afterwards object that he had no assets, 
but may be attached for non-payment. 

! Worthington v. Barlow. 1 T. R. 453 
1 1 A. declared against B. and his wife, 
administratrix of C. deceased ; for that 
whereas C. died intestate, possessed of 
South Sea Stock, which she held in 
trust for A. and upon which certain 
dividends were due, in consideration 
that at his own expense would 
procure administration to be granted 
to the wife of B. as next of kin to C. 
and would furnish evidence to enable 
B. and his wife to receive the divi- 
dends ; B. and his wife as such admi- 
nistratrix promised to pay over 
to A. the amount of the dividends 
when received : Held, that as the di- 
vidends never made part of the intes- 
tate’s estate, the action against B. and 
his wife as administratrix could not 
he maintained. Parker v. Baylis ^ 
Ux. 3 B. & P 73 

13 A feme covert, having an estate set- 
tled to her separate use, gave a bond 
for re-pa 5 ^mcnt by hef executors, of 
money advanced at her reipiest, on se- 
curity of that bond, to lle^ son-indaw. 
After her husband’s decease, she wrote, 
promising that her executors should 
settle the bond. Held, that 
will lay against the executors on this 
promise of the testatrix. Lee \ . Mug- 
geridge. 5 Taunt . oG 

13 If a debtor make his creditor and an- 
other person executoi's, and the credi- 
tor neither proves the will nor acts as 
executor, he may maintain an action 
against the other for his demand on 
the testator. Rawlinson v. Shawe. 

3 T. R. 557 

14 An action at law lies against an exe- 

cutor, to recover a specific cliattel be- 
queathed afler his assent to the bequest. 
Doe V. Guy. 3 E. R. 120 

15 Where the executors of a deceased 
partner, continued liis share of the 
partnership property in trade for the 
beneht of bis infant daughter : Held, 
that they were liable upon a bill 
drawn for the accommodation of the 
partnership, and paid in discharge of 
a partnership debt ; akhoagh^ iheir 
names were hot added to the firtn, but 
Ibd trade was carried on by the other 

f iartners under the same firm asbe- 
ore, and the executors when they dir 
vided the profits and loss of the trade, 
cai^ried*tbe aaiiie4DO the account of Ihe 
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infanU and took no part of the profits 
themselves. Wightman v. Townroe. 

1 M. & S. 412 

IV. EXECUTOR DE SON TORT. 

1 What acts make a person liable as 
executor de son tort is a question of 
law : the Jury are to say whether the 
acts be sufficiently proved. Padget 
V. Priest. 2 T. R. 97 

3 The slightest circumstance of inter- 
meddling with the intestate's goods, 
will constitute a man an executor de 
son tort. Edwards v. Harben. 

2 T. U. 97, & 597 

3 Therefore if A., the servant of B,, sell 

the goods of C., an intestate, as well 
after his death, as before, though by 
the orders of C., and pay the money 
arising therefrom into the hands of B., 
B. may be sued as an executor de son I 
tort. ibid, 

4 If a person, having intermeddled in 

the intestate's affairs, has money be- 
longing to him in his hands at the 
time when an action is brought against 
him as executor for a debt due from 
the intestate, he is liable as an executor 
de son tort. 2 T. R. 597 

5 If a creditor take an absolute bill of 
sale of the goods of his debtor, but 
agree to leave them in his possession 
for a limited lime, and in the mean 
time the debtor die, whereupon the 
creditor takes and sells the goods, he 
will be liable to be sued as executor de 
son tort for the debts of the deceas- j 
ed ; for the debtor's continuing in pos- 
session is inconsistent with the deed, 
and fraudulent against creditors. 
Edwards v. Harben. 2 T. R. 587 

6 A creditor of an intestate, who receiv- 

ed goods of the intestate, after his 
death, from his widow, in payment of 
the debt, cannot protect his possession 
against an action of trover by tiie law- 
ful administrator, upon the ground of 
such delivery having been made by one, 
who had, by such intermeddling, made 
herself executrix de son tort ; no fact 
appearing to give colour to her having 
acted in that respect in the character 
of e^ecutrix^ except the single act of 
wroiig complained oft in which defen 
dant participated. Mountford v. Gib^ 
son. 4E.R.44] 

7 How far any paymeDt by an exe- 

, cutor de son tort to a creditor can be 

set up as a bar to an action of trover 
by the lawful executor, &c. though if 


it be such as the latter would have been 
bound to make^ it shall be recouped in 
damages. • 4 £. R. 441 

8 An executor de son tort cannot dis- 
charge himself from an action brought 
by a creditor, by delivering over the 
eftects to the rightful executor qfter 
the action is brought. Curtis v. Vernon. 

3 T. R. 587 n. 
Affirmed in Cam. Seac. (in error.) 
Vernon v. Curtis. 2 H. B. 18 

9 Nor can he retain for his own debt 

of an higher nature by consent of the 
rightful executor, given afterihe bring- 
ing of the action by the creditor. Cwr^ 
tis V. Vernon, 3 T. R. 5H7 

10 Nor can he plead that such delivery 
over and retainer were after action 
brought, but before plea pleaded; 
though, in fact, no administration was 
granted until after the action was 
brought. Vernon v. Curtis. 2 il. B. 18 

V. PLEADINGS. 

(a) Declaration. 

1 A declaration against an executor 
suggesting a devastavit, brought in tlie 
detinet only, is at any rate cured by 
verdict. But semble, that independent 
of the verdict the plaintifi'ou such a 
declaration may take judgment de 
bonis testatoris. Hope v. Bague. . 

3E.R.2 

2 In assufHpsit brought by an adminis- 
trator de bonis non, the promise may 
be laid to have been made to the first 
administrator. Hirst v. Smith. 

7 T. R. 1S2 

3 Where executors pay a sum of money 

on the testator's account, wiiich they 
need not have done, and afterwards 
bring an action to recover it back 
again, they must declare in their own 
right, and not as executors. Munt v. 
Siokes. 4 T. R, 5(i5 

4 Where a payee of a bill of exchange 
indorses it to and B. as executors, 
they may declare as such in an action 
against the acceptor. King v. Thom. 
The same v. M*Linnan. I T. R. 487 

5 In an action against executors, in their 
own right, on a covenant for good title 
and quiet er^opment against any pa'son 
OV' persons wJmtever, contain^ in an 
flisignihcnl (by way of mortgage ) the 
deckration mtllt ^ shew a breach 
some aet qf the covenantors ; or tliat 
the evidor's title commenced prior lo 
the assignment made by them. Noble 

V. 
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6 Wlierc the plaintiff, as executrix, decla- 
red that the defendant, by deed, C4>n- 
veying to the plainlifrs testator certain 
lands in fee, snbject to redemption on 
payment of a sum certain, covenanted 
•with the testator that he was at the 
time of executing the deed seized in 
.fee, and had a right to convey. &c. ; 
and assigned for breach that the defen- 
dant was not seised, &c.,, and had not 
a right to convey, &c. : this was held 
ill upon special demurrer, and that the I 
executrix could not maintain an action 
for such breaches of covenant, without 
chewing some special damage to the 
testator in his lifetime, or that the | 
plaintiff claimed some interest in the i 
premises. Covenant upon request of the 
testator, his heirs or assigns, to make 
further assurance to the testator, his 
heirs and assigns, and breach assigned 
that the plaintif}^ as executrix, reqtiest- 
ed the defendant to execute a release 
between the defendant, the plain- 
tiff) and S. A., for farther assuring 
the premises to the uses mentioned 
in the deed, which the defendant refu- 
sed ; witliout shewing that the plain- 
tiff claimed an interest, or to whose 
use the release was to enure, or why 
iS. A. was a party to it ; was considered 
ill on special demurrer. Kinqdon v. 
Noitle, 1 M ^ S. 355 

7 Where the goods of the testator never 
were in the possession of the executor, 
he mu^t, in an action of trover, declare 
as executor. Cockerill v. Kyncu^ton. 

4 T. R. 280 j 

S And wdiether Ifie conversion happen I 
before or after the testator's death ; if 
the goodswhen recovered w illbeawff/j 
in the hands of executors, he may sue 
for them in that character. ibid, 

{b) Pleas and JD<rw«rrcr^. 

1 Upon a devastavit against executors, 
not guilty may he pleaded as w'ell as nil 
debet. toppin q.t. v. Carter, f T. R. 462 

2 Assumpsit by several as executors; 

plea in bar, that the promises were 
made by the defendant jointly with 
one of the plaintiffs and held good 
on demurrer. Moffatt v. Van Mil- 
lingen\ 2 B.& P. 124. ra. 

3 Where the defendant hound himself, 
as administrator, to abide by an award 
to be m^de touching matters in dispute 
between his intestate and another; 
and the arbitrators awari^d that he 
as administrator, should pay, &c. he 

2 


cannot plead plenc administravit to debt 
on the bond. Farfy v. RusA. 1 R. 691 

4 To assumpsit against an executrix she 

pleaded that the testator became bound 
to A. in 2800/. conditioned (among 
other things) to indemnify him against 
another bond for 800/. which A. had 
executed jointly with the testator to 
h., but for the proper debt of the tes- 
tator : that the 800/. became due 
in the testator's lifetime, and was still 
unpaid ; that upon the testator’s death 
the indemnity bond became forfeited, 
and the money therein contained was 
still unpaid ; and that the defendant 
had administered all (except so much 
as would satisfy the indetnnily Uon \ :) 
this was held a good plea. Cox v. Jo^ 
seph. 5 T. K. 307^ 

N. R. In the above case the plauiliff 
might have taken issue on the allega- 
tion in tlie plea that the original bond 
for 801)/. became due and payable m 
the hletiiTie of the testator, id. 309 

5 It is not enough for the executor of 
an executor, sued for breach of cove- 
nant made by the original testa- 
tor, to plead plene administravit of all 
the goods and cliaUch> ol the original 
testator at the lime of Ins death come 
to the hands of the liclenclant, 6 lC. 
without also pleading pkne adnunisira^ 
vit by the hi si ext color ; or at Ica^t 
that he, the second executor, had i o 
assets of the fnvt; so as to shew that 
he had no t und, mit of w hich any devus- 
tavit by tlie first executor could be u.ade 
good. Wells V. lydclL 10 E. R. ^15 

6 Debt on bond against an administra- 

tor, to which he pleaded a bond debt 
due to himself and retainer: Held, that 
it was not necessary to aver in tlic plea 
that such bomi was given to himself 
for a just and true debt; nor to set 
out tile letters of aiuninistration : lor 
the plaintiff by his declaration admits 
him to be a Lavvtul administrator. 
Picard v. Bi'own. 6 T. R. 550 

7 A plea of judgment recovered on a 

simple contract, pleaded by an admin- 
istrator to debt on a bond, must aver 
that such recovery was had before 
notice of the bond debt. v. 

Mercer. 1 T. A 090 

8 A debt on a judgment against a testa- 
tor or intestate, not docketed ac- 
cording to the directions of stat. 4. & 

5 W. Us, M. c. 20, is put by that Act 
on a level with simple contract ddits. 
Hickey v. Haytev* *6 T. R. 384 
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9 Therefore such judgment not. docketed, 
cannot ije pleaded by an executor or 
administrator to an action on a simple 
contract. Settle v. Rorke. 1 B. & P. 307 

10 A judgment confessed by an execu- 
trix to a creditor of the testator, as well 
for his own debt as in trust for the 
debts many of the creditors, cannttt 
be pleade d in bar to an action brought 
against her by another creditor of the 
testator. TolptU v. Wells. 1 M.&S. 395 

11 Plea, that M. recovered a judgment 

against defendant as executrix for 
1 990/. claimed to be due to him from 
the testator ; rejoinder that tlie judg- 
ment was confessed to M. for that sum 
Jbr his own debt and as trustee for the 
debts of many other creditors : Held, 
that the rejoinder was a departure 
from the plea. ibid. 

12 Siu. if a plea of judgment recovered 
ought to state the cause of action ? j 

1 M.&S. 401 

13 To an action against an executor for | 
goo^.ls sold to the testator, the del'endant 
at nuiprius pleads a pica puis darrein in 
co7iiinuance of judgment recovered in 
a plea of debt on the simple contract 
of the testator, commenced since tlie 
pre.';ent action ; On demurrer. Held, 1st, 
that it was no answer to this plea, that 
the judgment pleaded was in a plea of 
debt on the testator’s simple contract ; 
ano 2dly, that the plea was not invali- 
dated by the defendant having suffered 
judgment to pass against him volunta- 
rily. Prince Nicholson. 1 Marsh. 280 

14 A demurrer for cause of misjoin- 

der of breaches of covenant must be to 
the whole declaration, and not to the 
breach alone which is misjoined. A7«.g- 
don V. Nottle. 1 M. & S. 355 

VI. EVIDENCE. 

Administration, and Assets, hoxv proved. 

See post, tit. stamp. 

1 The original book of Acts, directing 
letters of administration to be granted 
with the surrogate’s fiat for the same, 
is evidence of the title of the party to 
whom ihie administration is directed 
to be granted of the intestate’s effects, 
without producing the letters of admi- 
nistration themBeives ; notwithstanding 
subsequent letters of administration 
grant^ to another ; the first not being 
recalled. Mfden v. KfiddelL 8 E, R, 187 
9 An examined copy of the Act- Book 
in the registry of the Prerogative Court 
of Canterbury, stating that adminis- 


tration was granted to the defendant 
of her husband’s goods at such a time, 
is proof of her being such administra- 
trix, in an action against her as such, 
without giving her notice to produce 
the letters of administration. Davis v. 
Williims. 13 E. R. 232 

3 If, loan action brought by a creditor of 
a testator, the executrix plead judg- 
ments recovered, and no assets beyond, 
ifc. : to which the plaintiff’ replies per 
fraudem generally ; it is not conclusive 
evidence of fraud, that the judgment* 
as pleaded were confessed for more 
than the jiiBt debts ; but the defendant 
may shew that they were entered up 
by mistake for more than was due, 
and that that circumstance was made 
known to theplaintiff'before the action 
was brought. Pease v. Naylor. 5T.R.80 

4 Where the plaintiff had recovered 
judgment against a testator in his life- 
time, and afterwards had judgment of 
execution against the executors in scire 
facias, upon which judgment he sued 
the executors in debt in the detinet, 
suggesting a devastavit ; Held, that the 
executors being fixed concliisivelj^ with 
assets by such latter judgment, the 
issue, upon non detinet, lay upon them 
to prove the due administration of such 
assets \ otherwise the plaintiff* was enti- 
tled to recover. Hope Hague. 3 £. R. 2 

5 Paying interest on a bond due from 
testator, is not conclusive evidence of 
assets. Cleverly v. Brett. 5 T. R, 8 n. 

G The question whether there be assets or 
not in the executor’s bands is settled by 
the judgment given on a plea of plene 
administravit ; and as on that issue no 
evidence can be given of assets after 
the writ sued out. ^u. Whether the 
ordinary mode of entering up a judg- 
ment of assets tpiando acciderint be 
correct? for that leaves an interval be- 
tween the suing out of the writ and 
the judgment, in which, if the executor 
received any assets, they could not l)e 
taken at all. Mara v. uluin. 6 T. R. 1 

7 If an executor plead (to an action oi| 
bond) jpay inent,aiid omit to plead plene 
administravit, and a verdict be given 
against him on such plea, it operates 
as- an admission of assets in an action 
founded on that judgment, suggesti ng a 
devastavit. Ervings. Peters. 3T.R.G85 

8 But if he plead ^n€ administravit, liC 
is only liable to the amount of the assets 
in his hands, Harrison v. Bceeles. 

3 T. li, 088, ih 
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9 On plea of plene administravit, proof 

of an admission by the executor that 
the debt was juiit, and sh&uld be paid as 
soon as he could, is not evidence to 
charge him with assets. Hindsley v. 
RusselL 12 E. R. 232 

10 A submission to an award by an 
administrator^ is not an admission oi’ 


assets. Pearson v. Henry. 5 T. R. 6 
1 1 On a plea of plene administravit to 
debt on a judgment against a testator 
not docketed, the defendant may give in 
evidence payment of specialty debts 
which exhausted all the assets. Hic- 
key V. Haytor. 6 T. R. 384 


EXTENT. 


Force, operation and priority of, 

1 If goods be taken in exectilion on a 

fi, fa, against the King’s debtor, and 
before they are sold, an extent come 
at the King’s suit, grounded on a bond 
debt tested after the delivery of the 
f. fa, to the sheriff*, these goods can- 
not be taken upon the extent. Rorke 
V. Dayrell. 4 T. R. 402 

2 The stat. 83 H, 3. c. 39. 5. 74. does 

not extend, but abridge, the King’s 
prerogative. 4 T.R. 413 

3 Process sued out by the Crown against 
a defendant to recover penalties, upon 
which judgment for the Crown is after- 
wards obtained, entitles the King’s 
execution cn such judgment to 
have priority within the statute 33 
Hen, 8. c, 39. s. 74. before the 
execution of a subject whose cxeculicn 
had issued and been commenced on a 
judgment recovered against the same 
flefeudant prior to the King’s judg- 
■mentjbut subsequent to the commence- 
ment of the King’s process ; the King’s 
;writ of execution having been deliver- 
ed to the sheriff* before the actual sale 
of the defendant’s goods under the 
plaintiff’s execution. Butler y. Butler 

I E. R. 338 

S. P. Attorney General v. Aldersey, 

4 The lands of every person who has 


received money belonging to the 
Crown, or for wnicb he is accountant 
to the Crown, are liable to an extent 
under the stat. 13 Flix. c, 4. Per Mans- 
field, C. J. Wilde v. Fort, 

4 Taunt. 334 

5 And at common law also. Per 

Heath, J. ibid, 

6 Where goods were taken in execution 
by the sheriff on a f . fa-, and whilst 
they remained in his hands unsold, 
an extent came at the King’s suit tested 
after the entry of the sheriff under the 
fi,fa,; and that the sheriff* thereupon 
seized the said goods subject to the 
former seizure, and afterwards sold 
them t/wder venditioni exponas issued 
upon such extent, and paid over the pro- 
ceeds of such sale by order oft he Court 
of Exchequer : Held, that at all events, 
without determining whether the 
King’s extent was under the circuit- 
stances entitled to priority, the plain- 
tiff’coiild not maintain money had 'and 
received atrainst the sheriff'for the pro- 
ceeds of such sale. Thurston v. Mills. 

1(> E. R 254 

7 Goods seized under nf.fh. at the suit 
of a subject, are before sale liable to be 
taken by virtue of the Kin»*’s extent, 
tested after the delivery of the /a. 
to the sheriff. Rex v. IVells, 

16 E. R. 278, in notd. 


FERRY. 


1 An exclusive right to a ferry fcpm A, 
to B, does not prevent persons going 
by any other boat from A. directly 
to though it be near to B,, provi- 


ded it be not done fraudulently and 
as a pretence for avoiding the regular 
ferry. Tripp v. Frdnk.^ .4T.il.. 666 
And see tit, poor’s UATE^pof^r- 
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continues in possession, is void as 
against the lord. Roe v, Hellier. 

3T. R. 162 

^ The Court of C. P. will not permit a 
fine to be levied, in whiOh it appears 
that the conusor is an alien enemy. 
Ckuttenden v. BororbelL, 1 Taunt. 146 

3 When the estate of a married wo- 
man has been regularly sold with the 
consent of her husband, the convey - 

. ance, executed by him, and the pur- 
chase-money paid, the Court ofC, ]^. 
will not prevent the wife from levying 
a fine » because her husband has since 
become non compos. Stead v. Izard. 

I N. R. 312 

4 But that Court refused to interfere to 
authenticate a fine levied by a married 
woman in the absence of her husband, 
though he become a bankrupt, and 
omitted to surrender himself, and was 
gone beyond seas. Ex-parte Abney. 

1 Taunt. 37 

5 If a fine be levied by a tenant for life 

which turns the estate of the rever- 
sioner to a right of entry, and the re- 
versioner devises it without entering ; 
if the devise be of any eflcct, the de- 
visee must enter within the same time 
within which the devisor, iflivitig, or 
his heir, must have entered. Good- 
right d. Burton v. Forrester (in Cam, 
Scac. in error.) ^ 1 Taunt 578 

6 He who will take benefit of the second 
fiaviiig in the stat. 4 H. 7. must, 1st, 
W other than a party or privy to the 
fine. 2ndly, Ihe right must first 
come to him. 3(lly. It must first come 
after tlie fine and proclamation. 4tbly, 
It must come by matter before the fine. 

1 Taunt. 578 

7 A fine sur concessit may be levied 
when the intention is to pass several 
mesne particular estates and a rever- 
aiou in lee. Jjudloxv Ux. Conusors ; 
Drummond Conusee. 2 Taunt. 84* 

8 A fine must certainly express what 
estate it purports to grant ; therefore 
the Court of C. P. will not permit a 

mr concessit to be levied of a du- 
bious estate under the words of a 
descriptk>n of "all and whatsoever the 
said * in the tenements.^^ Nor 
will that Court permit two operations 
as that of a fine sur concessit, and one 
9ur conusance de droit, to be combi- 
ned in the same fine, Seymour v. Bar~ j 
her if Use, 2 Taunt, 198 

Wbene a fine wai levied of Michaelmas 
Term, relating to the 6th vf November, | 


though in fact levied on the 8th ; it 
is sufficient evidence of the seisin in 
fact of the eognizor at the time of the 
fine levied, that a writ of possession 
after a recovery in ejectment was exe- 
cuted on his behalf on the evening 
of the 6th, by the officer's entry on 
the land and claiming it for tlW cog- 
nizor, but without any actual change 
of the tenant in possession, who after- 
wards paid rent to the eognizor. And 
so it seems the receipt by a lawful 
possessor of rent due after a fine levied, 
for a period antecedent to stich fine, 
IS primd facie evidence, if no covin 
appear, of his possession during the 
period for which the rent is i^ceived. 
Doed, Osborn v. Spencer. 11 £. K. 495 

10 When once the five years allowed to 
an infant to make an entry for the 
purpose of avoiding a fine begin, the 
time continues to run, notwithstat^ing 
any subsequent disability. Doe d. 
Count Duroure v. Jones. 4 T. R. 300 

11 Neither will subsequent insanity stop 
the running of a fine once commenced. 
Doe d. Griggs v. Shane. 4 T. R. 306, n. 

13 A., seised in fee of lands, dies leaving 
B, his heir a feme covert. Upon his 
death a stranger makes a tortious entry 
on the lands, continues in possession, 
and levies ^finc sur cognizance de droit 
conic ceo, with proclamations. B. after- 
wards dies under coverture, no en- 
try having been made on her be- 
half to avoid the fine, leaving C. her 
heir of the age of twenty -one, of sound 
mind, out of prison, and within the 
realm. The fine is a bar to the right 
of C. unless he make his claim within 
five years after the death of B. pit- 
I on V. Leman, % H. B. 584 

13 The fine of a tenant for life devests 
the estate of the remainder-man or 
reversioner, leaving in him only a right 
of entry, to be exercised either then, 
by reason of the forfeiture, or within 
five years after the natural determina- 
tion of the preceding estate. And the 
eliect of the slat. 4 if. 7. c. 24. is only 
to save to all the remainder-men tiieir 
respective rights of entry within five 
years after their respective titles ac- 
crue, without a subsequent reftiainder- 
man being prejudiced by the laches of 
another remainder-man wlio preceded 
hixn.Goodrightv. Fon'cster. 8 E. R. 553 

14 The effect of a fine by tenant for life 
of parcel of* a manor, the reversion of 
which parcel was in the tenant in fee 
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in possession of the other parts of the 1 
manor, is to sever such parcel from j 
the manor. Goodright 7, Forreste}' 

8 L. R. a52 

la Tenant for life having levied a fine, 
and afterwards devised the premises 
and died seised ; the entry and con> 
tinning possession of the devisee (the 
defendant in ejectment) is no disseisin 
of the reversioner ; disseisin importing 
an ouster of the rightful tenant freai 
the possession, and an usurpation of 
the freehold tenure. And therefore no 
question could arise whether, consider- 
ing the devisee of the reversion as a 
disseisor, a fine sur cognizance de droit 
come ceo levied by her, before entry 
to a stranger without any declaration 
of uses, would bar her right of entry 
by estoppel, and fortify the estate ot 
the disseisor, or whether it would sim- 
ply enure to her own use or be alto- 
gether inoperative. William d. 
IlughesSf Ux.v. Thomas. 13 E. R. 141 

Ifi A* tenant for life, with remainder to 
his own executors for 40 years, with 
remainder to B. in fee, levies a fine 
\vilh proclamations. Alter the fine, 
B. without entering, devises to C. for 
life, w ith remaiiuler to D. in tail, and 
dies, living A, A, dies. C. does not 
enter thereon within five years after 
the expiration of the term of 40 years. 

D. is barred, and cannot enter within 
live years after the death of C, Good- 
right V. Forrester, in Cam, Scac. 

1 Taunt. 578 

17 R, D. being tenant for 99 years de- 
terminable on his life; remainder to 
trustees to preserve conlingeut remain- 
ders; remainder to his first and other 
sons in tail male; with remainders 
over; it was quesiioned'al first whe- 
ther a fine levied l)y the tenant for 
years in possession, and his eldest son 
the first tenant in tail in remainder, 
was void against the remainder-man 
over, by reason that the trustees to 
preserve contingent remainders, in 
whom it was contended that a present 
freehold was vested during the life of 
the tenant for years, were no parties 
thereto; but it was held afterwards 
that the trustees had a vested, and not 
a contingent remainder; and that the 
present freehold invest was in them, 
to commence in possession upon the 
determination of the terra of years 
by forfeitarc or other means, during 
the life tenant fer years ;• and there- 


by that such fine was void rjgfnnst the 
remainder- man. Neither tlie es- 
tate of such remainder-uian ov< » dis- 
continued, or hiH litrht of ( with- 
in five years taken finodicr 

fine levied by the dau:: Jitr t - of tiif first 
tenant in tail maV ; w! o. uixu? ' bis 
death, wrongfully entcretl ?»7d w re 
possessed, and thereby dr:<se‘«ed the 
remainder-man over. B&nngion v. 
Farkhiint* Id E. R. 489 

II. WHEN AND HOW^ P.VSSED. 

1 Every fine, at the time of signing the 
Judge’s allocatur thereon, shall have 
the wu*it of covenant sued out and an- 
nexed thereto. Reg. Qen. C, P. 

1 H.B.536,7 

2 No fine, which appears to have been 
acknowledged more than 1 3 months, 
can pass the King’s SHver Office, 
without a rule of Court or Judge^s or- 
der. In such case, if the conusors be 
living, an aifidavit must be made 
thereof. If dead, the affidavit must 
state the time of their death. Afid 
the application for a rule or order, 
that U>e fine may pass the King's Sil- 
ver Office, sliall be made, on motion, 
to the Court, if in Term time ; if in Va- 
cation, to a Judge at chambers; and 
the rule or order must be filled with 
the prctdpe and concord at the King's 
Silver Office. Reg. Gen, C. P, 

1 R.&P.530 

3 All fines to be left at the chirograph- 
er’s office within 14 days after passing 
the King’i? Silver Office, on ]iaiu of con- 
tempt. Reg. Ge?i. C. P. 4 Taunt. 600 

4 A fine may pass as to all the conusors 
except one, who may be omitted on 
motion. Anonymous. 5 Taunt. 249 

5 Any person may interfere t4 prevent 
a fine passing in a manner detrimental 
to the interests of the revenue. 
pleyard, Plaintiff, Brown, Drforckmt. 

5 Taunt. 265 

6 Any number of personsi having sepa- 
rate interests in one teneoient, of 
whatsoever value, may concur to pass 
their interests to any number of pur- 
chasers by one fine. The Court of C. P. 
will not usually entertain tjMections 
to the passing ra a finO raisediv per- 
sons claiming an interest in the land. 

5 Taum. 265 

7 The Court of C. P. wifi allow a fine 
cessit for conveying a life estate, aira a . 
fine sur coghitmee de draii idniiitmr fot 
conveying a reversioncffy hUtcr^ in 
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the same premises, to pass as one and 
the same fine. Fridcaux v. Gijbrd 

1 Marsh. 422 

S If, under a dedimus potestatan to take 
the acknowledjvment of nine persons 
to a fine, the commissioners take die 
acknotrledp^ment of six on one piece 
of parchment, and of three on another, 
the Court of C. P. wid not allow the fine 
to pass. Batch v. Fhelps* 3 B. & P* 36G 

9 All fines acknowledged in Westmimter 

must be acknowledged before a J udge 
or Serjeant, if there is a Judge in town. 
Nokes, Plaintiff; Styles, Widow, Dffor- 
ciant. 3 Taunt. 49 

10 And if it be acknowledged before 

any other commissioners, it is irregu- 
lar; whether it appear by the caption 
that it was ackupwleciged in IVesimin- 
ster or not. ibid, 

1 1 The coiKiord of a fine being lost be- 
fore it Ivad passed the custus brcviujyi 
©3nricc,theCuuriof C. P. permitted a new 
concord and acknowledgment to be 
prepared, and the fine to be perfected. 
Wright, Plaintiff; Wright, Deforciant, 

4 Taunt. 195 

13 One of several conusors having been 
misnamed in one pracipe and writ of 
dedimus potestatem, under which his 
acknowledgment had been taken, and 
he having acknowledged under a new 
prac/pe and dedimus potestatem, in 
which he was rightly named, hut to 
which the acknowledgment of another 
of the conusors, who was then abroad, 
could not be obtained, the Court of C.P. 
permitted one fine to lie compounded 
of the acknowledgments under the two 
several writs, but at the peril of the 
parties. Sewell, Plaintiff ; Fleming, 
Deforciant, 4 Taunt. 817 

13 The affidavit of acknowledgment of 
a fine mode by one of the commission- 
ers, in France, but not signed, ap^jearing 
to be the same hand-writing as his 
tignaiore to the acknowledgment at 
the loot of the pracipe, and concord, 
and indorsement on the writ; and such 
affidavit baviiig been taken and attest- 
ed in Frmce by two English magis- 
trates on account of an exorbitant 
demand of per eentage on the part 
of <nhe FhoicA officer authorized to take 
affidavits; the Court of' C. P. allowed | 
the fine to pass. jLotiibond v. Mors- 
hmd, Bart, ^ Us. S N. K. 57 

14 The notarial certificate, required in j 
the ease ef a fine acknofwkdged in a 
foreifti w»tvy» inusi be under seal ; I 


a defect in this particular cannot be supk 
plied by proof of the hand- writing of* 
the . cognizers. Ccuttenden v. 
bell, 1 Taunt. 144 

15 Afiklavits of: the acknowledgments 

of fines and recoveries taken abroad 
must, be authenticated by a notary 
public ; but if a foreign notary niak(^ 
lliis riik an instrument of extortion to 
draw property into an enemy’s 

country, the Court of C. P. will dis- 
pense with the notarial certificate. 
Rtiding V. Manning. 2 Taunt. 313 

16 But it must be upon afiidavit of tlie 

circumstances. 2 Taunt. 313 

17 if an attorney employed to levy a 
fine, mislays the papers, and does not 
complete it within the time required 
by the rule of Court, T.T. 52 6r.3. the 
Court of C. P. will not permit the 
fine to be afterwards periected, but 
Will, if all the parties be alive, direct a 
new fine to be levied at tiie expense of the 
attorney. Stone v. Stone, 4 Taunt. 601 

18 If a fine lias been delayed by the 
attorney’s neglect beyond the time pre- 
scribed by the rule of Court, the Court 
of C. P. will not permit it afterwards 
to pass. Undo v. — — . 5 Taunt. 305 

III. AMENDMEXT. 

1 In a fine where the original writ is 
insensible, the Court of C. P. will per- 
mit il to be amended. Cook, Plaintiff; 
Mules, Diforciant, 4 Taunt. 644 

2 The Court of C. P. refused to amend a 

fine passed two years hack by altering 
the burnaiiies of the deforciants, though 
it was sworn that a wrong name had 
been inserted by mistake. Ex-parte 
Motley 4“ 2 B. & P. 455 

o A mistake having been made in the 
concord of a fine, in the number of 
messuages to be conveyed, the writ 
of covenant is altered in conformity 
to it, but is afterwards restored to its 
original form ; the Court of C.P. w ill not 
amend the concord by the writ of co- 
venant so altered, but leave the party 
to his remedy by a new caption, or by 
re-acknow)edgingthe concord. Clutter^ 
buck V. Brabant, D^orciant. 

1 Marsh, 406 

4 Fine amended by inserting tbfe word 

advowson ; the- word rectory being 
thought Writtificient* Manley v. Fat- 
ttrsail. 4 Taunt. 257 

5 W one of the deeds to leii^d the uses of 
a fine(v«z^ the lease), contaiiaihe word 

tithes,’’ but the other deed, (a?«. the 
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^^lease), omit that word, the Court of 
C. P. will not amend the writ of entry by 
inserting the word tkhes," tlioug^h 
the release has the words, and also all 
bouses, ways, &c. hereditaments and 
appurtenances whatsoever, to the said 
messuages, lands, &c. belonging, or in 
any way appertaining/’ Phillips v. 
Janes. 3 B. & P. 362 

SeeSN. R. 431 

€ A fine is passed of thirty acres of land, 
twelve acres of meadow> and twenty - 
five, acres of pasture ; in the deed to 
lead the uses tlie estate is described as 
consisting of thirty-five acres in the 
whole. The Court of C. P. refused to 
amend the fine by increasing the quan- 
tity of each species of land, so as to 
make eacli cover the whole quantity 
intended to be conveyed. Bartram 
V. Towne, 1 Marsh. 446 

7 The Court of C. P. permitted a fine to 

he amended by inserting the name of a 
parish in which part of the premises 
lay; upon its appearing from the deed 
to lead the uses that these premises 
were intended to pass. Gladwin v. 
Brown. 2 Taunt. 1 

8 Fine amehded by inserting a parish 
not named in the deed to lead the uses ; 
it being certain by the deed specifying 
the quantities and occupiers that the 
land was intended to pass. Lcnnbe, 
Plaintiff; Reaston 4' Ux., Deforciant.' 

5 1 aunt. 207 

9 If a deed to lead the uses, correctly 
describe land by its quantities and 


occupiers, though it describe it as being 
in a parish in which it is not, the land 
shall nass by the deed. 5 Taunt. 2l I 

10 The heir of the conusqrwas heard to 
oppose a fine being amended to his dis- 
herison. Lambe v. Reaston. 5 Taunt. 307 

S. C. I Marsh. 23 

11 Fine amended by inserting a parish 
according to the deed to declare the 
uses, dated subsequently to the fine. 
Rowliit V. Orlebar. 1 Marsh. 452 

12 Where a deed leading the uses of a 
fine, no otherwise ascertained part of 
the premises omitted in the fine than 
by referring to a devise, which refer- 
red to a deed of partnership, which 
contained a covenant to purchase 
lands, which covenant had been per- 
formed, and lands had been purchased, 
the fine was permitted 16-^ amended 
by the insertion of the lands so pur* 
chased thereunder. Gill v. Yeates. 

4 Taunt. 708 

13 Fine amended by insertion of newly- 
crected works and buildings. ibid. 

14 Fine amended in clerical misprisions 
which made it insensible. ibid. 

15 A writ of covenant cannot be trans- 

ferred from one county to another, nor 
can parishes comprized ^ in wTong 
counties be transposed to the right 
counties ; but additional parishes in the 
same county may be iuseited, where 
it is seen by a clear relation, that land 
in those pari.^hes was intended to pass. 
Gill V. Yeates. 4 Taunt. 708 
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1 Prime facie, every subject has a right 

to take fish found upon the sea-shore 
between high and low water-mark. 
Bagott V, Orr. 2 B. & P. 472 

2 Bui such general right may be abridg- 

ed by the existence of an exclusive 
right in some individual. ibid. 

3 if there be a primd facie right in 

every subject to take fish shells found 
on the sea-shore between high and low 
water-mark ? 2 B. & P. 472 

4 The stat. 3 Jac. l.c. 12. which pro- 
hibits persons willingly taking, des- 
troying, or spoiling any spawn, fry or 
brood of any sea-fish in any wear or 
other engine or device whatsoever, 
seems not to comprehend shell-fish, and 
if it does, it means a taking .for des- 


FISHERIES. 


truction, and not a taking of oysters 
spawn for the purpose of removing it 
to beds, for further growth and hmh 
turity to make it marketable. Bridget 
q. t. V. Richardson. 2 M. £c S. 568 
5 There may be a prescriptive right in a 
subject to a several fishery in an arm 
of the sea. Mayor SfC. of Orford v, 
Richardson. 4 T. K. 439 

G Where one has a right under ancient 
deeds to have a wear across a river for 
taking fish, when such wear had there- 
tofore been made of brushwood through 
which fish could escape, he cannot 
convert it into a stone wear, whereby 
the fish are prevented from escaping* 
Weld V. Hornby {Clk.) 7 E. R. 195 
7 And an acquiescence in such alteration 
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for 20 years, will not bind the party 
from seeking his remedy after that 
period, where the public are interested 
in the right. 7 E. R. 195 

8 A stream of water running by the 
side of a piece cf ground, which is en- 
closed on every side, except that on 
which it is bounded by the water js 
not a stream in inclosed ground, ,with- 
in the meaning of the 5 Geb. 3. c, 14. 

3. so as to subject a person fishing 
therein, to the penalty Inflicted by that 
Act* Little V. Bro’can. 1 Marsh. 1^7 
And see Rex v. Edwards. 

1 E.R.278. ante 192 


9 By the custom of the Greenland wliale 
fishery he who strikes a whale with 
a loose harpoon is entitled to receive 
^half the prepuce from him who kills it. 
Fenmngs v. Lord Grenville, 

. 1 Taunt. 241 

10 But unless he who strikes a fish con- 

tinues his dominion until he has re- 
duced it into possession, any Other 
person who kills it ac;.quires the entire 
property. ibid* 

And see Littledalc v. ^aith. 

1 Taunt. 243^ n. 


FOREIGN ATTACHMENl*. 


1 A sum of ^dhey directed to be paid 
by A, to B. by the master's allocatury 
cannot l>e attached in hands by 
process out of the siierilV’s Court in an 
action against R. Coppellv. Smith. 

4 T. R. 3J2 

*2 Neither can money aw'arded under a 
rule of Court be attached. Grant, v. 
JIawefing. 4T. R. 313, «. 

3 A. proceeds by foreign attachment 
against B, who surrenders, and pleads 
to the junsdiclion ofthe Court, /f.di^^- 
continues the foreign altachnient, and 
arrests B. by process out ot the Court : 
lleld, that the foreign attaclMUcnt wa.s 
not such an arrest as to entitle B. to 
be discharged out of cu>tody in tiic 
[>rcsent suit, on entering a eominon 
apptiarance. Wood v. Thompson. 

I Marsh. 395 

I A deposits goods witli B. as a t^eenri- 
ty lor money advanced by B. with a 
])romise to deliver the bill of lading, 
when it stnnild arrive, indorsed to U. 
C. i?» etu ployed as a br4)k' r to dispose 
of ^he goods fo^* ff.’s benefit. Before 
the bilrof lading arrive.-;, the goods are 
JifiLiciied in the ]Ma\or*s Court in 
the hands of C. by a creditor of A. 
Meld, that the trnnster ofthc property 
1.0 ii. wilts complete, thotigh the bill of 
fading h.ad Clever been indorsed, and 
that, therefore, the foreign aftaehmenl 
was no answer to an action by B- \ 
agai“-t C. for the proceeds. Giles v. 
Nathan. 1 Marsh. 225 

5 it a pica of foreign altaelnncnt (in 
London) state the custom to be ** that 
if ony person be or hath beeii indebted 
to any other person tsithin the said city 


iyc." it ought to aver that the defen- 
dant in the plaint was indebted to the 
plaintiir within the city. Morris v. 
Ludlam. 2 H. B. 362 

6 But it is not necessary that the debt 

should irise within the jurisdiction, 
or that the def ndant in that Court 
should reside within it, or he ac- 
tually summoned. Harrington v. 
3Tac morris. 5 Taunt. 232 

S. C. 1 Marsh. 33 

7 Neither is it necessary to aver the cus- 
tom that thcplainliirix'low shall swear 
to the debt, or the fact that he did 
swear to it t nor that the plaintifi'in 
the principal case was indebted to the 
plain! iff below within the jurisdiction 
of tlie Mayor's Court; nor that a 
writ of scire facias issued against the 
garnishee ; it is enough that he was 

warned to shew cause." Banks v. 
f^elf. 5 Taunt. 234, ». 

N. B. This case contains the plea. 

8 A garnishee, against w'hom a recovery 
was ha<l in the Mayor's Court on fo- 

. reign attach nVent, after a summons to 
the defendant and nihil returned, may 
protect himself by giving such pro- 
ceedings in evidence upon wo/i-crf- 
sumpsit in au action to recover the 
same debt brongln by the defcrK^nt 
, below', without proving the debt oTlhe 
plaintiir below who attached the money 
in ins hands : aitiiough by the course 
of proceedings in the Maybr's Coyrt^ 
bail not having been put in, the 
plaintiff below was not obliged to 
prove the debt to entitle himself to 
I recoveragainstthe garnlahee. McDa- 
niel V, Hughes. 3 E. H. 
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FOREIGN LAWS. 


1 A. and B. bein^ inhabitants of the 

United State® of America^ while those 
states were colonies of Great Britain 
and hel'ore the war broke t)ut between 
the two countries, B. executes a bond 
to A. Durinjj the w'ar, but after the 
declaration of independence by the 
Congress, both parties are attainted, 
their property cotifiscated, and vested 
in the respective States of which they 
were inhabitants, by the legislative 
acts of those States, and zfvnd provided 
for the payment of the debts cf B. in 
America, A, may maintain an action 
on the bond against B, in Ermland. 
Folliot V. Ogden, 1 H. B. 123 

2 The several acts of attainder and con- 
iiscatioi( being considered as passed I 
by Sovereign independent States do not 
disable A. from suing, nor exempt B. 
from being sued in England. 

,1 H. B. 123 

3 It is not a good plea in bar of an action 

at law, that an ample fund was provi- 
ded out of the effects of B. in America 
for the payment of his debts, to which 
A. might and ought to have resorted, 
and out of which he might have been 
paid. ibid. 

4 But it is good ground for relief in 

equity, 1 il. B. 123 

5 An injunction was granted by the 
Court of Chancery, to prevent 
execution being taken out on a 
judgment obtained in an action at law, 
on a promissory note, the circum- 
stances of which resembled those of 
the above case. Wright v. 

1 H. B. 136, n. 

6 But sec Wright v. Simpson, where a 
bill to have bonds delivered up, or to - 


I compel the creditor to resort, in the 
first instance, to the fund arising from 
the conhscation, was dismissed by 
Lord Eldon C, 3, on the ground that it 
did not appear that the creditor had 
the clear means of making his demand 
eflcctual against that fund : the Lord 
Chancellor also expressing an opinion 
in favour of the right to sue person- 
ally was in that case against the aiitho- 
rdy of If right v. Nutt. 6 Ves. jun, 714 

7 I’he penal laws of foreign countries 

are strictly local, and eflect nothing 
more tlian they can reach, and can he 
seized by virtue of their authority. 
Eolliott V. Ogde7i. 1 II. B. 13.5 

8 The JudgmenL in tl>e case of Folliott 
V. Ogden, was aftirmed by the Court of 
Kirig^s Bench, on a writ of error, but 
on grounds different from those on 
whicli the Court of Common Pleas 
proceeded. — 'fhe former Court hold- 
ing that the acts of confiscation passed 
in several states of North America, 
after the declaration of indcjiendcnce 
and before the treaty of peace, by 
which this country acknowledged their 
independence were to be considered 
as a nullity in the courts of law in llii^^ 
country. Ogden v. Folliott. 

3 T. R, 72G 

And see Dudley v. Folliott. 3 T. R. 584 
And Pari, Cases, 8vo. 4. 111. 

9 As to the eftect of judgments in fo- 
reign courts, upon properly of British 
subjects within their jurisdiction, and 
how far such judgments .shall he allow- 
ed to interfere with the atfiiirs of this 
country, see the opinion of Fyre, C. J. 
of C. P. Philips V. Hunter f in error) , 

2 11. B. 409, 


FORESTALLING AND ENGROSSING. 


N. B. The following were declared lobe 
offences at common law, and not done 
%way by the repeal of the statute 5^6 
Ed, 6. c. 14. 

1 Spreading rumours with intent to en- 
hance the price of hops, in the hearing 
of hop-planters, dealers and others, 
that the stock of hops was nearly ex- 
hausted, and that there would be a 
scarcity of hops, &c. with intent to in- 
duce’ them not to bring their hops to 
market for sale for a long time, and 


thereby greatly to enhance the price. 
Rex V. Waddington, 1 E. R. 143 

2 Sjireading sucli rumours generally, 

with intent to enhance the price of 
hops. ibuL 

3 Endeavouring to enhance the price by 
persuading divers dealers, &c. not to 
take their hops to market, efnd to ab- 
stain from selling* for a long time. 

ibid, 144 

4 Engrossing large quantities of bops, 
by biiyingfrom many particular persons 
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by name, certain qviantities, with in- 
tent to re-sell the same for an iinrea- 
sonaUk* profit, and thereby to enhance 
the price. Rcxy, Waddmgton, 1E.R.143 

B Ad idem, stating^ the particular con- 
tracts. ihid» 

6 Procuring large quantities, by con- 

tracting with various persons for 
the piircliase, with intent to pre- 
vent the same being brought to mar- 
ket, and to re-sell at an unreasonable 
profit, and thereby greatly to enhance 
the price. ibid. 

7 Buying large quantities with like in- 
tent. id. 145 & 168 

8 Buying large quantities with intent to 
re-sell at exorbitant profit, &c. ibid. 

9 Unlawfully engrossing, by buying 
large quantities with like intent, ibid. 

10 Engrossing hops of divers persons 
by name, with an intent to rc-sell at an 
unreasonable profit, and thereby en- 
hance the price. Rex v. Waddington. 

1 E. k- 167 

11 Engrossing hops, then growing, by 
forehand bargains with like intent, id. 


12 Buying all the growth of hops in se- 
veral parishes by forehand bargains, 
with like inteQt. Rex v. Waddington. 

1 E. R. 167, id. 

13 Buying all the growth of hops on 

certain lands in certain parishes, hT 
forehand bargains, with intent to sell 
at an unreasonable price, and to en- 
hance the price. ibid. 

14 Engrossing, by buying large quanti- 
ties of persons unkti' wn, with intent 
to re-sell at an exorbitant price, &c. 

id. 169 

15 Buying hops, then growing, with in- 

tent to re-sell at an exorbitant price 
and lucre. ibid. 

16 To forestall any commodity which 

is become a common victual and ne- 
cessary of life, or used as an ingredient 
in the making or preservation of any 
victual, though not formerly used or 
considered as such, is an offence at 
common law. 1 E. R 169 

And see Bristow v. Waddington, (m 
eiror.) 2 N. R. 355, ante, page 76. 
Rex y. Gilbert. 1 E. R. 583 


FORMER RECOVERY. 


1 It is no bar to an action of assumpsit 
that there was a former action of as- 
sumpsit between the same parties, in 
which the plaintiff recovered one de- 
mand, and might also have recovered 
tile present demand ; if in point of fact 
the present demand were not the sub- 
ject of inquiry in the former action, 
Seddon v. Tut op. 6 T. R. 607 


2 Secus, if the present demand were 
inquired into iii the former action. 

6 T. R. 607 

3 If several military officers falsely im- 

prison a man, who recovers in tres- 
pass against one of them, he cannot 
afterwards sue another of them for 
the same wrong. Per Lawrence J. 
Warden v. Bailey, 4 Taunt. 88 


FRAUDS, STATUTE OF. 


I. LEASES. 

11. AGREEMENTS. 

(a) Promises on behalf of third 
persons. 

[b) Sale or interest in lands, 

({?) Sale of goods. 

111. WILL OF LANDS. 

I. LEASES. 

1 The first section of the statute of frauds 
as construed by the second, is meant 
to vacate parol leases, &c. conveying 
a greater inierett in land than for three 


years, and whereon a rent is reserved. 
Crosby v. Wadsworth. 6 £. R. 602 

2 Thougli by the statute of frauds, it » 
* enacted 111 at all leases by parol for more 

than three years shall have the eOect 
of estates at will only, such a lease now 
enures as a tenancy from year to 
year j the meaning of the statute being 
that such an agreement should not 
operate as a term. Clayton Blakely. 

8 T. R. 3 

And see Doe d. Rigge v. Bell. • 

oT. R. 471 

3 The mere cancelling in fact of a lease, 
is not a surrender of the term thereby 
granted within the statute, which re- 
quires such surrender to be by deed or 

Z2 
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note in writing, or by act or operation 
of law. Roe cl. Berkeley (Earl ) v. 
Archbishop of York, 6 E. R. 86 

II. AGREEMENTS* 

fa) Promises on behalf of third Persons. 

1 No person can, by the Statute of Fraud?, 

be charged upon any promise to pay 
the debt of another, unless the agree- 
ment upon which the action is brought, 
or some note or inemoranduni thereof, 
be in writing; l>y which word agree- 
ment must be understood the conside- 
ration for the promise, as well as the 
premhe itself: And therefore, where 
one promised in writing to pa}' the 
debt of a third person, without stating 
on what consideration, it w as ho’den 
that parol evitience of the con.sidera- 
tion w as inadmissible by the Statute of 
Frauds; and consequently such pro- 
mise appearing to be w ithout conside- 
ration upon the fare of the written 
engagement, it was nudum pactum, 
and gave no cause of action. Wain 
V. Wallers, 5 E. R. lO 

2 There niust he a good consideration 

for i promise in writing to pay the 
debt of another, as well as for any 
other promise ; and a count averring 
that J, A, made a bill of sale of gootls 
to the plaintiff, in consideration of a 
debt of 122/. 195., due from J, A, to 
the plaintiff^ and that plaintiff being 
about to sell the goods in satisfaction 
of his debt, the defendant undertook 
to pay him 122/. 19 a-. if he w'ould 
forbear to sell, does not shew that this 
is a promise to pay the debt of another 
w'ith sufficient distinctness to bring the 
case within the Statule. Barrdi v. 
Trussell, 4 Taunt. 117 

And see Rann v. Hughes. 5 T. R. 350 

3 If the person, for whose use gcods are 

furnished, be liable at all, any other 
promise by a third person to pay thkt 
debt must be in writing, otherwise it 
is void by the Statute of Frauds. Alat- 
son V. Wharam, 2 T. R. 80 

4 There is no distinction betw een a j>ro- 
mise to pay for goods furnished for the 
use of another made before they arc 
delivered, and one made after, "ibid, 

5 A promise in these words, ** if yuu 
do not know him, you know me, and 
I will see yon paid,"^ not being in 
writing, is void by the Statute. 

2 T, R. 80 

S* So is this, you must supply my mo- 


ther-in-law with bread, and I will sec 
you paid/^ Jones v. Cooper, 

2 T. R. 80 

And see Cowptr's Rep, 227 

7 A tradesman delivers goods to A, at 
the request and on* the credit of B., 
who says before the delivery, '' I will 
be hound for the payment of the money 
as far as 800/. or 1000/.'^ This pro- 
mise of B, not being in writing, is 
void by the Statute of Frauds, if it 
appear that credit was given to A, as 
well as B, Anderson v. Hay man, 

1 H. B. 120 

8 A parol promiFc to pay the debt of 

another, and also to do some other 
thing, is void by the Statute. Chater 
V. Beckett, 7 T. R. 201 

9 The plaintiff^ a broker, having a lien 

on certain policies of insurance ef- 
fected for his principal, for whom he 
had given his acceptances ; the de- 
fendant promised that he would pro- 
vide for the payment of those accep- 
tances as tliey became due, upon the 
plaintiff’s giving up to him such po- 
licies in order that he might collect 
for the principal the money due there- 
on from the undervvrilers; which wa? 
accordingly done, and the money was 
afterwards received by the deft-ndant : 
Held, that this w’as not a promise for the 
debt or dcfniilt of another within the 
Statute of Frauds ; and that the ]>Iaiu- 
tifl* might recover against the defend- 
ant as well for the breach of agrec- 
nient in not providing for the payment 
of the acceptances, as aUo ii]3on :t 
count Yor money had and received. 
Castling v. Aubert, 2 E. R, o2o 

10 A, hemg insolvent, a verbal agn t - 
ment was entered into between st verwl 
cf his creditors and B., whereby B. 
agreed to pay the creditors 10.?. in 
the pound, in satisfaction of their 
debts; which they agreed to accept, 
ami to assign their debts to B. : Meld, 
that this agreement was not within the 
Statute, not being a collateral promise 
to pay the debt of another, but an 
original contract to purchase the debts. 
Anstey v. Mardeu, 1 N. R. 124 

11 A letter addressed by the defendant 
to IVIr. 6'., who was the plaiiUilf’s 
attorney, stating that ** the bearrr 
D, Williams lias a sum of inotiey to 
receive from a client of miue some 
day next wetk, and I trust you will 
give him indulgence till tliat day. 
when 1 undertake to see you paid,’' 
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and signed by the defendant ; is evi- 
dence within the fourth clause of the 
Statute of Frauds, to charge him with 
the debt due from Williams to the 
plaintifi* upon parol proof of its 
amount, and that Mr. G., to whom 
it was addressed, was the attorney of 
the plaintiff’ and received the letter in 
that character from Williams the 
bearer, and not as the principal and 
creditor. Bateman v, Phillips. 

15 E. R. 972 

Sale or Interest in lands. 

1 If A. agree with B. to let him laiid 
rent free, on condition that A. shall 
have a moiety of the two succeeding 
crops, the agreement need not be in 
writing under the Statute of frauds. 
Poulier v. Killitigbroke. I B. & P. 897 
And see Bristoxi} v. IVaddington. 

2 B. & P. 452 

2 A contract with the owner of a close 

for the purchase of a growing crop of 
grass there, for the pur|)Ose of being 
iv\o\vn and made into hay by the ven- 
dee, was held to be a contract or sale 
of an interest in or concerning land, 
and voidable by the 4tli section of the 
Statute of Frauds, if not reduced to 
writing, and may be discharged by 
parol notice from the owner before 
any part execution of it, Crosby v. 
Wadsworth. 6 E, R. 602 

3 A contract by the owner of a close 

cropped! with potatoes, made on the 
2 1st of November, to sell to the de- 
fendant the potatoes at so much per 
sack ; the defendant, to get them out 
of the ground immediately ; w as held 
not to be a coiilract fur any interest in 
land within that section ; but the same 
as if the potatoes, which had done 
growing and were to be taken up im- 
mediately, had been sold in a ware- 
house, from whence they were to be 
removed by the defendant. Parker v. 
Staniiand. 1 1 E. R. 862 

4 Where defendant on the 1 2th of Oc- 
tober agreed to sell to plaintiff' {an 
infant) all the poUloes then growing 
on three acres at so much per acre, to 
l»e dug up and carried away by plain- 
tiff! and plaintiff paid 40/. to defend- 
ant unuer the agreement, ami dug 
a part and carried aw'ay a part of those 
dug, but was prevented by the de- 
fendant from digging and carrying 

the residue ; Held, that he was 
mtitled fp recover for this breach of 


the agreement, and that such agree- 
ment (being hy p^rol) was not within 
the 4th section of the Statute. War- 
wick V. Bruce. 2 M. & S. 205 

5 A sale of growing turnips, no time 

being stipulated for their removal, 
and the degree of their maturity not 
being positively found ; was held to be 
a sale of an interest in land. Emmer- 
son V. Heelis. 2 Taunt. 38 

6 A sale of lands, though by auction, 
is within the Statute of Frauds. 
Walker \\ Constable. 1 B. & P. 366 

7 A tenant having agreed with his land- 
lord, that if he would accept another 
tenant be would pay 40/. out of lOO/. 

ood will^ and having received the 
00/. is liable in an action for money* 
had and received ; the consideration 
being executed and the case thus 
taken out of the Statute of Frauds as a 
contract for an interest in land. Grif- 
fith V. Young. 12 E. R. 5J8 

8 Where one was alleged to have* 
bought an estate for another, which 
he had articled for in his own name, 
but there was no written agreement 
between them, nor any part of the 
purchase-money paid by the plaintiff^ 
parol evidence that the estate v/as pur- 
chased for the plaintiff’ was refused, 
and equity refused to compel a con- 
veyance. Bartlett v. Pickn'sgill. 

4 E. K. 5Tr, n, 

(c) Sale qf Goods. 

1 If it appear to have been the under- 
standing of the parties to a contract, 
that it was not to be completed within 
a year, though it might be and was in 
fact in pari performed within tliat 
time, it is within the 4th clause of the 
Statute of Frauds ; and if not in writing 
signed l)y the party to be charged, 

it cannot be enforced against 
him. And his signature in a book 
inlitled ** Shakespeare subscribers, their 
signatures,^’ not referring to a j>rinted 
prospectus which contained the terms 
of the contract, and which was deli- ' 
vered at the time to the subscribers 
to the Boyddl Shakespeare, cannot be 
connected together, so as to take the 
case out of the Statute, as such con- 
nexion conld only be established by 
parol evidence. Boyddl y- Drummond. 

1 1 E. K. 142 

2 A guaranty in writing to pay for an> 
goods which the vendor delivers a 
third person is good, within the itU 
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sect, of the Statute of Frauds, as con- 1 
tainin^ a sufficient description of the 
consideration of the promise, (namely, 
the delivery of the goods when made) 
as of the promise it^^elf ; both of which 
are included in the word agreement, 
required by that section lobe reduced 
into writing, &c. Stadt v. Lill. 

9 E. R. 348 

3 The Statute of Frauds will prevent a 
parol agreement to buy goods, with- 
out either earnest or delivery, from 
giving the buyer any property in them. 
In such case, theretore, the buyer can- 
not maintain trover against the vendor 
who sells them to another person. 
Alexander v. Comber. 1 IL B. 20 

4 N. B. It was in this case said by 
Mr. J. Wilson, that where a sale 
is not immediate, as in case of a con- 
tract to purchase a carriage when 
built, it is not within the Statute. 

1 H. B. 20 

5 But in a sulisequent case where A. 

and J5. had entered into a verbal agree- 
ment for the sale of goods to be deli- 
vered to A. at a future period, (there 
being no earnest paid, nor any note 
in writing, nor delivery of any part 
of the goods). Lord Loughborough, 
Gould, and Heath, Justices, held this 
contract to be void within the Statute, 
though it had been admitted by J5. 
in his answer to a bill in chancery, 
filed for the performance of it ; at the 
same' time pleading the Statute. Ron- 
deau V. Wyatt, 2 H. B. 63 

[Mr. J Wilson, (absent as a com- 
missioner in chancery), expressed his 
adherence to his former opinion.] 

6 A sale of goods for more than 107. by 

sample at one place, to be after- 
wards delivered at another, is within 
the Statute, if no part of the 
goods contracted for were delivered, 
nor any thing given by the buyer to 
bind the bargain, nor any memoran- 
dum thereof in writing. Cooper v. 
Elston. 7 T. R. 14 

7 Where goods are ponderous nnd inca- 
pable of being handed over by actual 
delivery, it may be done by that 
which is tantamount, as by delivering 
the key of a warehouse in which they 
are. Therefore, after a bargain and 
•ale of a stack of hay between the 
parties on the spot, evidence that the 
vendee actually sold part of it to 
another person, by whom, though 
against the vendec^s approbation, it 


was taken away, is sufficient to war- 
rant the jury in finding a delivery to 
and acceptance by the vendee there- 
by taking the case out of the Statute 
of Frauds. Chaplin v. Rogers. 

1 E. K. 193 

8 If a man bargains for the purchase of 
two horses, and desires the vendor to 
keep them in his possession at livery 
for an especial purpose for the vendee, 
and the vendor accepts the order, and 
in consequence thereof removes the 
horses out of the sale stable into ano- 

, ther stable, this is a Sufficient delivery 
^ the horses within the Statute. 
Mlmore v. Stone, 1 Taunt. 45S 

9 A. having sent to B. a bale of sponge 

(under a verbal order from the latter), 
for which he charged 1 Is. per pound ; 
B. returned it, and at the same time 
wrote a letter to^. stating that he had 
examined the sponge, and finding that 
it was not worth more than 6«. per 
pound, he had sent it back. Held, that 
this letter did not amount to such an 
acceptance of the goods as would take 
the case out of the Statute. Kent v. 
Huskinson. 3 B. & P. 233 

10 Where the defendant agreed by a 
written contract to purchase of the 
plaintiffs 300 hogs of bacon, to be 
delivered at fixed times and in speci- 

! fied quantities, and after a part of the 
bacon liad been delivered, requested 
the plaintiffs, as the sale was dull, not 
to press the delivery of the residue ; 
to which the plaintiffs assented: ibis 
was to be understood only as a parol 
dispensation of the performance of the 
original contract, in re-spect to the times 
of the delivery, and therefore was 
not affected by the Statute; the de- 
fendant was held liable for not ac- 
cepting the residue within a reason- 
able lime afterwards. Cuff v. Penn. 

1‘ M. & S. 21 

1 1 Sugars being advertised for sale by 
auction, samples were produced to the 
bidders assembled : after the biddings 
closed, these samples were delivered to 
and accepted by the purchaser as part 
of the purchase, to make up the quan- 
tity of sugars ; and a fire having eon- 
surned the sugars before the <ie]iveiy 
thereof to the purchaser: Held, that 
at common law there was a sale to 
change the property at the time and' 
place of auction : and that the delivery 
to and acceptance by the buyer of tho 
samples, as part of the sugars pur- 
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ehased, took the case out of the Sta- 
tute of Frauds, Hinde v. Whitehouse. 

7 E. R. 558 

Is It seems that taking sales of goods by 
auction to be within the 17ih section, 
the auctioneer or broker, who is a 
middle-man, must be taken to be the 
agent of both parties, so as to bind the 
purchaser by his signature. Hinde 
V. Whitehouse. 7 E. R. 558 

13 And it is now determined that an 

auctioneer is an agent lawfully autho- 
rized by the buyer to sign a contract 
for him, and his authority is given by 
the buyer bidding aloud ; and Ae 
name of a purchaser of divers lots at 
an auction l^ing written down on the 
sale bill opposite to such lots, for 
which the purchaser was declared to 
be the highest bidder, is a note or mc- 
inorandiim in writing sufficient to sa- 
tisfy the intent of the Statute. Emmcr- 
son V. IJeelis. 2 Taunt. 38 

14 A memorandum, signed by the de- 
fendants, whercl)y they agreed to give 
so much f )r goods, takes the case out 
of the 17th sect, of the Statute, 
though not signed by the seller, 
nor expressing any consideration 
for the defendant's promise, otherwise 
than by inference from their own ob- 
ligation. Egerton v. Matthews. 

6 E. R. 307 

15 But a note signed by the seller only, 

and not expressing the name of the 
buyer, is not sufficient. Champion v. 
IHimmer. 1 N. R. ^52 

16 A bill of parcels^ in which tlie ven- 
dor's name is printed, delivered to the 
vendee at the time of an order given 
ior the future delivery of goods, seems 
to l)e a sufficient memorandum of a 
contract within the Slatute, Sunn- 
derson v. Jackson. 2 B, & P. 238 

17 At all events a subsequent letter, 
written and signed by the vendor, re- 
ferring to the order, may be connect- 
ed with the bill of parcels so as to take 
the case out of the Statute. ibid. 

18 A bill of parcels, in which the name 

of the vendor is printed, and that of 
the vendee written by the ‘ vendor, 
is a sufficient memorandum of the 
contract within the Statute of Frauds 
to charge the vendor. Schneider v. 
Norris. 2 M. & S. 286 

}9 A memorandum in writing of a con- 
tract for the purcffii.-e of flour by the 
defendant of the plaintiil) a miller. 


taken by the plaintiff's rider in his 
common, order-book in these terms ; 
** 1 9th Fehrdary 1811, oiJohn Smith * 
641., (which was explained by the 
witness to mean so much received of 
the defendant in satisfaction cf a for- 
mer order,) '‘do. 40 of 3 — 58/.,'' 
(which was explained by the w itne ss 
to mean a new order for 40 sacks <»f 
flour, called thirds^ at 585. a sack,) and 
this without any signature, is not a suf- 
ficient memorandum in wTiting of the 
bargain within the Statute of Frauds, 
5.l7.to bindthedefendant,thoughit was 
read over to him by his desire at the 
time it was written. And such defective 
memorandum cannot be supplied by 
a letter written afterwards by the de- 
fendant, in which, though he recog- 
nized the order, yet he insisted that 
the flour had not been delivered in 
time, and therefore he was not bound 
to take it. And it was not competent 
for the plaint ifl* to prove, by the parol 
te .timony of tiie person wIjo took the 
order, lhat-ihere was no such term in 
tlie contract as to deliver the flour 
within a given time. Cooper v. Smith. 

15 E. R. 103 

20 An order for goods, written and 
signed by the seller in a book of the 
buyer's, but not naming the buyer, 
may be connected with a letter of the 
seller to his agent mentioning the 
name of the buyer, and with a letter 
of the buyer to the seller,* claiming 
the perlbrmance of the order, to con- 
stitute a complete contract witl.in 
the Statute. And it is no oi>jec- 
tion to the validity of a contract for 
the sale of goods signed by the sel'er, 
that the stiier cannot enforce the same 
contract against tlie buyer, because 
the buyer has never signed it. Allen 
v. Bennet. 3 Taunt. 169 

III, WILL OF LANDS. 

1 A will to direct the uses of a surren- 
der of a copyhold or of a customary 
estate, passing by surrender, is iKJt 
within the Statute of Frauds, and need 
not he signed unless such signature l»e 
required by the terms of the surren- 
der to the uses of the will. JBoe d. 
Cook ^ Ux. y. Danvers. 7 E. R. 298 

2 Instructions for a will taken in writing 
by another in the presence and froi# 
the oral dictation of the deceased 
though w itliout any signature oi aUL4 
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tation, is a will in writing within the 
Statute, and complies with the terms 
of a surrender, directed to be to such 
uses, as A. B« in or hy her last will or 
testament in writing sh Md Ihnit, 6(c, 

7 E. R. 399, 334 

3 It is not necessary to the validity of 

the execution of a will of land> by a 
blind man, that it should be read over 
to him in the presence of the attest- 
ing witnesses. Longchamp d. Good- 
fellow V. Fish. 3 N. R. 415 

4 The 99 Car. 2. c. 3., which requires a 
will of lands to be attested and sub- 
scribed in the presence of the devisor, 
means tliat he should be in a situation 
that he may see the witnesses attest : 
therefore, where the attesting witness- 
es retired from the room where the 


testator had signed, and subscribed 
their names in an adjoining room, and 
the jury found that from one part of 
the testalor^s room, a person by in- 
clining himself forwards with his head 
out at the door might have seen the 
witnesses, but that the testator was not 
in such a situation in the room that 
he might by so inclining have seen 
them : Held, that the will w^as not 
duly attested. Doe d. Wright v. Ma<- 
nifold. 1 M. & S. 994 

5 The w’ife of an acting executor taking 
no beneficial interest under the will, is 
a Competent attesting witness to prove 
the execution of it within the descrip- 
tion of a credible witness in the Sta- 
tute of Frauds, Beltison v. Bromley^ 
Bart. 12 E, R. 950 


FRAUDULENT CONVEYANCE. 


See ante, debd III. 946, 7. 

1 If A., being indebted to B. and C. 
after being sued to judgment and ex- 
ecution by B., go to C. and volunta- 
rily give him a warrant of attorney to 
confess judgment, on which judgment 
is immediately entered and execution 
levied on the same day on which B. 
would have been entitled to execution, 
and had threatened tP sue it out, the 
preference so given by A\ lo C. is not 
unlawful, nor fraudulent within the 
meaning pf the sbit. 13 Eliz. c. 5. 
Holbird y. Anderson* 5 T. R. 235 

2 After a creditor has distrained for 
rent the goods of his debtor, who was 
also under engagement w ith the cre- 
ditor's agent for the sale of his goods, 
for the purpose pf discharging the 
rent, and also certain book debts due 
to such creditor and his agent, the 
debtor confessed judgment to the de- 
fendant, another creditor, for a large 
nominal sum, with a d^eazance that 
execution should only issue for such 
^tn amount as would cover the debt of 
the defendant, and all the other cre- 
ditors, amongst whom a rateable dis- 
tribution was to be made : Held, that 
such judgment confessed, being in 
fact made bond fide, and upon good 


consideration, was not covenous or 
fraudulent within the statute 13 Eliz. 
c. 5., although its effect might be to 
delay er hinder such first-mentioned 
creditor from recovering the whole 
amount of his demands. Neither 
could it be said to delay or hinder at 
all his recovering the rent due to him, 
and for which he had distrained ; such 
distress having a legal priority. But it 
seems that the penalty given by the 
third clauf'e of the Statute attaches as 
well upon a covenous judgment as a 
covenous bond, though the latter alone 
be named in that part of the clause, 
MetfX q. t. V. Howell. 4 E. R. I 
3 A voluntary settlement of lands, made 
in consideration of natural love and q/V 
fection, is void against a subsequent 
purchaser for a valuable consideration ; 
though with notice of the prior settle- 
ment before all the purchase-money 
was paid, or the deed executed \ and 
though the settler had other property 
at the time of such prior settlement, 
and did not appear to be then indebt- 
ed, and there was no fraud in fact in 
the transaction : for the lavv,^ which is 
in all cases the judge of fraud and 
covin arising out of facts and intents, 
infers fraud in this case, upon 
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construction of the statute. 27 Eliz. c. 
4, Doe d. Otley v. Manning. 

9 R R. 69 

4 The title of a purchaser for a valuable 
consideration cannot be defeated by a 
prior voluntary settlement of which he 


had no notice, though he purchased of 
one who had obtained a conveyance 
by fraud, but of which fraud he, the 
purchaser, was ignorant. Doe d. Bo- 
thell V. Martyr, 1 N..R. 333 


FREIGHT. 


I. WHO ENTITLED TO. 

II. HOW PAYABLE BY TERMS OF CHARTER- 
PARTY.' 

JII. UNDER BILLS OF LADlNp. 

I. WHO ENTITLED TO. 

1 The mortgagee of a ship cannot main- 
tain an action for freight against a 
third person before he takes possession. 
Chinnery v. Blackbourne. 

1 H.B. 117, n. 
3 The plaintiff contracted to carry the 
defendant, his family, and luggage, 
from Demerary to Flushing; and in 
the course ol the voyage, within four 
days^ sail of Flushing, the ship was 
captured by an English ship of war, 
and brought into England» and the 
ship and cargo libelled for Prize in 
the Court of Admiralty, and the cargo 
condemned, and proceedings still 
jending against the ship ; but the de- 
cndaiit, and liis family, were liberated, 
and their luggage in fact restored to 
their possession : Held, that however 
the fjucstioii might be as to the plain- 
tiff's right to recover passage-money 
upon an implied assianpsit pro rata 
itiiieris, if the ship were restored, yet 
pending the proceedings against the 
ship as Prize in the Admiralty Court, 
no suck action could be maintained; 
for no7i constat, but that the ship 
might be condemned, and the freight 
decreed to the captors. Muloy v. 
Backer. 5E. U. 31G 

b A ship bound for London, alter taking 
in her cargo, but btibre breaking 
ground, was cut out of her port of 
lading in Jamaica by a French priva- 
teer; hut was afterwards re-capiured 
and carried into another port in the 
same island, where the cargo was sold 
by order of the Court of Admiralty, 
for the benefit of the freighters : Held, 
that the pwners of the ship were not 


entitled to any part of the freight, 
though by the usage of the trade, 
the ship was freighted at their ex- 
pense. Curling v. Long. 

1 B.& P.634 

4 An Order of Council permitting the 
consignee of goods corning from an 
enemy's country without a license, to 
land them here, on condition of im- 
mediately re-exporting them, does not 
so legalize the voyage, as to enable the 
master of the ship to recover his 
freight. Muller v. Gernon. 

3 Taunt. 394 

5 The flag officers of a fleet have no right 
to any share in the gratuity of onc- 
half per cent, which is given to the 
captains of ships of war for carrying 
public treasure on board their ships. 
Nor in the freight received by cap- 
tains for carrying the treasure of in- 
dividuals. Montagu v. Janverin. 

3 Taunt. 442 

C It is illegal for the commander of one 
of his Majesty 'ss>ships of war to carry 
on board her, as freight, the bullion of 
private merchants, without an order 
from an authority competent to coint 
maud him to perform tliat service. 
Brisbane, (Knt.) v, Dacres. 

5 Taunt. 143 

H. HOW PAYABLE BY TERMS OP CHARTER- 
PAKTV. 

1 In covenant on a charter-party of af? 
frcightmeiit iii which defendant co- 
venanted to j^ay so much for freight 
for goods aelivertd at A.," the de- 
livery of goods at J. being considere4 
as a condition precedent : It was held 
that freight could not be recovered 
pro raid itin^is it* the ship were 
wrecked at B. before her arrival at A.,. 
tin High the defendant accepted his 
goods at B. Cooke v. Jenniigs. 

7 T. R. 381 
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4 Where in a charter-party, freight was 
to be 'paid at so much per ton, on a 
right and true deliveiy of ^he homeward 
hound cargo, from Honduras Bay to 
London, and the ship and cargo, after 
capture and recapture, having been 
wrecked at St. Kitts, into which she 
was carried by the rc-captors, a sale 
of the cargo was directed by the Vice- 
Admiralty Court there, on the appli- 
cation of the master, acting bona fide 
for the benefit of all concerned, but 
without orders from any ; and the 
proceeds of the sale were remitted to 
the ship owners: Held, that the 
freighter might recover such proceeds 
in assumpsit for money had and re- 
ceived, without allowing freight pro 
raid itineris. For such form of action, 
for the proceeds of an illegal sale of 
goods, is only a waver of any claim 
for damages for the tortious act; ta- 
king the actual proceeds of the sale as 
the value of the goods (subject to the 
legal consequences of considering the 
demand as a debt ; which admits of a 
lel-ofF, &c.) but does not recognize 
the right of the vendor so to convert 
the goods. And here, the act of con- 
version, (for such it must be taken to 
be), being made by the master, who is 
the general agent of the ship-owners, 
(and not, as in Baillie v. Modigliani, 
cited 6 T. R. 421. by the act of a Court 
of competent jurisdiction), was unlaw- 
ful, and’ discharged the claim of the 
ship-owners for freight pro rata itine- 
ris. Hunter v. Prinsep. 1 0 E. R. 37S 

3 But' the plaintilF could not recover 

against the ship-owners upon special 
counts framed upon the bills of lading 
signed by the master ; as well because 
they contained exceptions of the very 
perils by which the loss happened ; as 
because the defendants, having ex- 
pressly contracted with the plaintift' 
under seal, could not be charged in 
respect of the same subjectr matter by 
a contract not under seal, and signed 
by their master only, and not by 
themselves. • lO E. R. 378 

4 If a ship freighted to H. under a char- 
ter-party, is prevented by restraint of 
princes from arriving, and the con- 
signees direct the master to deliver 
the cargo at G., anAaccept it there, 
be may maintain assumpsit upon an 
implied contract to pay freight pro 
rata iti^ris, Christy v. How. 

I Taunt. 300 


5 And if the master be prevented by the 
default of the consignees or restraint 
of princes, from delivering the whole 
cargo there, he shall be entitled to 
freight pro ratd for the part delivered. 

I Taunt. '^00 

6 If a ship be freighted on a single voy- 

age outwards, and be prevented (; <* )» 
delivering her cargo, scmhle that she 
shall be entitled to receive from tiic 
owner of the cargo freight for bring- 
ing it back. ibid. 

7 And henihle, that the master W'ould not 
be entitled, upon losing the delivery, 
to cast away the residue of t he cargo. 

, ; l Taunt. 300 

8 .^4. wishing to send goods to B. at X. 
emjployed C, to carry and deliver tlicni 
to B., and engaged to pay C. for the 
freight; C. on delivering them aceord- 
ing to the order, took a hill of ex- 
change from B. drawn on A., which 
bill was never paid : Held, that A. was 
liable to pay the amount of the freight 
to C. notwilhstanrling the bill of ex- 
change. Tapley v. Martens. 

8 T. R. 451 

9 A covenant in a charter-party of af- 

freightment, to pay freight to the 
owner for the hire of the vessel, is not 
transferred to the vendee by a bill of 
sale of the ship, made during the 
voyage ; and such owner afterwards 
becoming bankrupt, his assignees, and 
not the vendee of the ship, have tlie 
legal right to receive the freight and 
demurrage due from the freighter 
upon the charter-party. Splidt \\ 
Bowles. 10 E. R.279 

10 If a British merchant charter a Swer 

dish ship on a voyage to St. Michael's 
for a cargo of fruit, and the charter- 
party contain the usual exception 
against the restraint of |)riu(.es, and 
the ship be prevented from reaching 
St. Michael's within the fruit season 
by an embargo laid on Swedish 
vessels by the British government, 
the Swedish owner cannot i)Y pro- 
ceeding on the voyage after the em- 
bargo is taken ofti entitle hunself 
to recover the freight against the 
British luf-rchant. Touteng v, Plub^ 
bard. 3B.&P. 291 

1 1 If 4> contract with B. to fetch a car- 
go of corn from C. and on his arrival 
there find that the government has 
prohibited the exportation of corn, 
and therefore, after staying out his de^ 
murrage days, return in balUst, B. is 



flow payable [FREIGHT. IL] hy Term of Charter-party • 


notwithstanding liable lo pay freight ; 
blit not demurrage, if A. knew of the 
prohibition before he entered the port 
of C, though demurrage were allowed 
by the contract. v. Page, 

S B. & P. 295, n. 

12 If the owner of a ship, having char- 

tered her for a voyage, assigns her be- 
fore the voyage, though he afterwards 
assigns the charter-party lo another, if 
she earns freight, the assignee of the 
ship is entith-d lo the freight, as inci- 
dent to the ship. Morrison v. Par- 
sons, 2 Taunt. 407 

13 But he cannot sue on the charter- 

party otherwise than in the name of 
the assignor. 2 Taunjfc. 407 

14 Where the master and freighter of 
a vessel of 400 tons mutually agreed 
in writing, that the ship, being every 
way fitted for the voyage, should with 
all convenient speed proceed to St, Pe- 
ter shurgh, and there load from the 
freighter’s factors a complete cargo of 
hemp and iron, and proceed therew ith 
to l%idon, and deliver the same on 
being paid freight for hemp 5/. per 
ton, for iron 5.5. a ton, &c, : one-half 
to be paid on right delivery, the other 
at three mbnths : Held, that the deli- 
very of a complete cargo was not a 
condition precedent ; but that the 
master might recover freight for a 
short cargo at the stipulated rates per 
ton; the freighter having his remedy 
in damages for such short delivery. 
Ritchie v. Atkinson, 10 E. R. 295 

15 Under an agreement in the nature of 
a charter-party, whereby the plaintiff 
let his ship on freight to the defend- 
ants on a voyage from Shields to Lis- 
bon, with convoy, the freight to he paid 
on right delivery of the cargo : The 
ship having sailed from Shields with 
her cargo, and joined convoy at Ports- 
mouth ; and after being detained near 
a month off Lymington, her sailing 
orders being recalled by the convoy, 
in consequence of the occupation of 
Portugal by the enemy ; and the de- 
fendants having refused lo accept the 
cargo at Portsmouth, to which the ship 
returned, it was unloaded by the plain- 
tiff after notice to the defendant, and 
then was sold by consent of both par- 
ties, without prejudice : Held, that the 
plaintiff could not recover freight pro 
rata, or demurrage. Liddard v. Lopes 

10 K. U. 523 

10 A ship having been let to freight hy 


charter-party for twelve months, and 
for such longer period as 'the freight- 
ers should* detain her, for which cer- 
tain proportions of the freight were to 
be paid at the end of 2, 6, 10, and 14 
months, &c. ; it is no answer to a 
breach for non-payment of six months’ 
freight, due at the end of the ten 
months, that the owner had cove- 
nanted to keep the vessel in repair du- 
ring the time she was freighted, and 
that she was not in repair when the 
freighter shipped goods on board her 
during the 12 months, which made 
it necessary for him to unload and re- 
pair her, whereby she was unservice- 
able for part of the six months ; and 
that he had paid the freight for all the 
time she was serviceable ; and that she 
was not in bis service for ten months 
in the whole : for non constat, hut tliat 
after she had been used by the freight- 
er, she wanted repair, without any de- 
fault of the owner; or that he was 
guilty of any delay in making the re- 
pairs ; and the freight would still run 
on during the time of repair. Have- 
lock V, Geddes. 10 E. R. 555 

17 The freight being reserved at so 
much per month, was earned at the end 
of each month, although the stipulated 
time of payment were from four 
months to four months (beginning at 
the end of two months) and the ship 
W'ere lost before the end of 14 months. 

■10E.R.555 

18 An allow'ance for extra men being 

covenanted to be paid by the freighter, 
the residue of which (afler part pay- 
ment) was not to be paid till the ship*s 
discharge, or return f'om her voyage, 
and the ship having sailed on a voyage 
lo St, Domingo where she arrive<i, but 
was burnt before her return: Held, 
that such loss was a discharge of her 
from the freighter’s employment, as if 
by the act of the freighter on which 
such extra-allowance became paya- 
ble. IOE.R.555 

19 A ship was let to freight for a voy- 
age, to take out a small cargo of lead 
to P. and to bring home a relurn car- 
go, for which freight was to be paid at 
eleven guineas a ton for fhe whole 
ship's admeasurement. If from po- 
litical circumstances she should be 
unable to discharge her cargo, aiul 
consequently to obtain a return carg(', 
the freighters agreed to pay a gross 
sum, less than the amount of ibc 
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freight per ton ; the ship being pre- 
rented from discharging, and the 
freighter supplying no* homeward 
cargo, the master took in goods on 
freight, and brought them home toge- 
ther with the lead : The Court of C. P. 
held that be was entitled to receive the 
gross sum stipulated, and also to re- 
tain the freight which the ship had 
earned. Bell v. Puller, 2 Taunt. 285 
S. C. 12 E. R. 496, n. 

20 Where the master of the plaintifis* 

ship entered into a charter-party, as 
agent for the plaintiffs, with the de- 
fendant, a partner in the house of M, 
and Co., for the delivery of goods upon 
a stipulated freight, and the goods 
were delivered to M, and Co., who 
were the consignees named in the bill 
of lading : Held, that the plaintiffs 
could not maintain assumpsit against 
the defendant for the freight. &:hack 
V. Anthony. 1 M. & S. 573 

21 Semble, If a master sails under a 
charter-party, stipulating for a voyage 
of which a part is illegal, that this 
does not prevent his insuring on, nor 
subject him to forfeiture for the part 
antecedent to the illegal act, for as he 
cannot be compelled to perform, nor 
enforce the payment of freight on the 
illegal part of the adventure, it may be 
presumed that he will abandon it. Sew- 
ell V. The Royal Exchaimc Company, 

4 Taunt. 856 

III. UNDER RILLS OF LADING. 

1 A, and J5., merchants 'abroad, ship to- 
bacco for Liverpool^ consigned to A. 
birnsdf there, to whose order th.e bills 
of lading are made: One of these bills 
is sent enclosed in a letter from the 
shippers to C. at Liverpool, advising 
him of such consignment to A., and 
that A, intended to proceed to Liver- 
pool, but in case he should not arrive* 
in time, desiring C. to do the lK*st for 
them. The tobacco having arijiyed in 
a damaged state before A., is rctjuii ed 
to be landed, and is deposited in the 
King’s warehouse pursuant to the sta- 
tute; and afterwards C, acting as 
agent for A, within the knowledge of 
the capfain, makes an entry of it in 
his own name in the custom-house, to 
avoid seizure: Held, that this was not 
such an acceptance of the cargo by C, 
as would make him liable to the cap- 
tain for the ffeighu Ward w Felton. 

1 E. R. 507 


2 If the master sign a bill of lading, ex- 
pressing, that upon the delivery of the 
cargo freight is to be paid by the 
consignees, he does not thereby re- 
nounce his claim for freight against 
the consignor. Christy v. Row, 

1 Taunt. 800 

3 Semhle, that the master's right to 

exact payment of any part of the 
freight from the consignee, does not 
arise till the delivery is completed, or 
determined. 1 Taunt. 300 

4 The master of a ship, having contract- 

ed by the bill of lading with the ship- 
pers to deliver goods to certain per- 
sons or tlieir assigns, /i<? or they paying 
freiAit for the same; the'' demanding 
and° taking of such goods from the 
master by a purchaser and assignee of 
the bill of lading, without the freight 
having been paid, is e\ idence of a new 
contract and promise on tlie part of 
such purchaser, as the ultimate ap- 
pointee of the shippers for the purpose 
of such delivery, to pay the freight ; 
and he is liable for the amount in an 
action of indebitatus assumpsit brought 
against him by the ship-owner. Cock 
V. Taylor, 13 E. R. 391) 

5 Where the consignees of a West India 
cargo, deliverable by bill of lading to 
them or their assigns, he or they pay- 
ing fivigbt for the same, indtirstd it to 
the defendants, their brokers, tor ad- 
vances made by them, and the cargo 
on its arrival was landed at the West 
India docks in the names of the c<n!- 
signccs, but was entered at the custom- 
house by the defendants In tlu ir on n 
names, and aflcrwards the defi iidants 
obtained delivtiy from the Jf'est India 
docks under au order from tlir con- 
signees for that purpose, and mit 
under the bill of lading : Held, that 
the receipt of the cargo by the de- 
fendants, under the order of the con- 
signees, was not a snlFicient ground to 
ra'.se an implied assumpsit on thei^ 
part to pay the freight, and tlie entry 
at the cuvstoiu- house made no diUer- 
ence ; but, as it appeared from pre- 
vious dealings, that the defendants liad 
been in the habit of receiving goods in 
the same niunuer and paying the 
freight for them, that was considered 
suliicient to raise such an implied, prp- 
misc. The lien of the plaintili.^ (the 
ship-owners) for freight, continued 
after the landing of the cargo at th^ 
West India dock'^, although they did 
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Viot give notice to the company to re- 
tain the cargo until payment of the 
freight, Wilson v. Kymer. 

1 M.&S. 157 

6 The in<]or&ee of a bill of lading, which 

directs the goods to be delivered to or- 
der or to assigns, paying freight, is li- 
able for the freight, though he be only 
acting as broker for the consignee; 
and tliough twelve months have elap- 
sed since the landing of the goods, 
without any demand of freight, he is 
bound not to deliver the goods till he 
knows that freight has been paid. 
Bell V. Kymer, 1 Marsh. 146 

7 Where a ship was chartered on a voy- 
age out and home for a specified time, 
at a certain rate of payment on the 
homeward cargo in full for the hire 
of the ship for the said time to be 
paid in part by an advance on the 
ship’s clearing for the outward voy- 
age, and the rest on her return, by 
bills payable at a future day, and 
on the loading the homeward cargo, 
a bill of lading was signed to deliver 
the goods to the charterers, or their 
assigns, he or they paying freight for 
the said goods, as per charter-party; 


Held, that the indorsees of the bill of 
lading for valuable consideration were 
not liable^to the ship-owner upon an 
implied assumpsit to pay the freight 
arising out of the receipt of the goods 
under the bill of lading. Moorsom 
V. Kymer. 2 M. & S. 303 

The bill of lading of a cargo, shipped 
at Dantzic on board a Prussian, ex- 
pressed it to be 100 lasts in 2092 hags. 
The consignee had purchased it mr 
that quantity, English measure, but it 
did not amount to that quantity by the 
Dantzic measure, which is larger: 
Held, that the master was entitled to 
freight according to the measure in 
the bill of lading, and exceeding the 
Dantzic measure. Moller v. Living. 

4 Taunt. 102 
The owner of a vessel and part-owner 
of the cargo sanctioning a pledge by 
his partners of the bills of lading, 
which were signed for the delivery of 
the goods on payment of freight, 
pledges the goods and the frcii^ht of 
them together, unless the frei^t be 
expressed to be excepted. Grote v. 
Milne. 4 Taunt. 133 


FRIENDLY SOCIETIES. 


I It seems that no society is within the 
intent and meaning of the Friendly 
Society Act, 33 G. 3. c. 51. so as to 
require the Justices in Sessions to allow 
and confirm their r^les, &c. in the 
manner therein provided for, if it ap- 


pear that the genera] objects of siiclt 
society are not confined to-the charita- 
ble relief and maintenance of its old, 
sick, and infirm members, ^heir 
widovvs, and children. Rex v. Staf- 
fordshire {Justices). 12 E. R. 2S() 


GAME. 


I. PROPERtY IN WHOM VESTED. 
11. QUAUFfCATION. 

(«) By Estate. 

{b) — Degree. 

III. PENALTIES. 

(a) Where they attach. 

{b) How recoverable. 

IV, CONVICTION. 

\ Form and Requisites qf. 


I. PROPERTY IN WHOM VESTED. 

1 The plaintiff's dogs having hunted 
and caught, on the defendant's land, 
a hare started on the land of another, 
the property is thereby vested in the 
plaintiff) who may maintain trespass 
against the defendant for afterwards 
taking away the hare. And so it would 
be, though the hare, being quite 
spent, bad been caught by a iabourer 
of the defendant for the benefit of the 
hunters. Churchward v. Studdy. 

14 E. a. 2 k) 
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IL aUAUFlCATrON. 

{a) By Estate!: 

1 An estate of the value of 150/. per 
unn* bolden by the defendant in his | 
own right, under a lease for 99 years ! 
to trustees, if the defendant and others j 
should «o long live, is a sufficient qua^ 
lihcation to kill game, under the stat. 
29 & 23 Car. 2. c. 25. s. 3. The 
Earl qf Ftners v. Renton. 

8 T. R. 506 

S On a question of the qualification of 
a defendant for killing game, the con- 
victing magistrates may ground their 
opinion of his not being qualified, on 
the fact of the defendant's having, on 
a former day, sworn (under the In- 
come Act) to an estate under lOO/. a 
ytar. Rex v. Clarke. 8 T. R. 220 

3 An estate, the rents of which are re- 
duced under 100/. a year, by paying 
the interest of a mortgage, gives no 
qualification for killing- game. We- 
tkerilly.Hall. 8 T. R. 221, w. 

(5) By Degree. 

-1 A diploma conferring the degree of 
Doctor of Physic, granted by cither of 
the universities in Scotland, does not 
give a qualification to kill game under 
stat. 22 & 23 Car. 2. c. 25. Jones \. 
Smart. 1 T. R. 44 

2 Keillier is a Doctor of Physic of the 
English universities qualified as such. 

1 T. R. 53 

3 An esquire, or other person of highci* 
degree, as such, is not qualified to kill 
game under tlvat statute ; but the son 
of an esquire, or the so?i of oi her per- 
son of higher degree is. 1 'P. R. 44 

4 A commission of captain of volun- 
teers, signed by tLc Lord Lieutenant 
of a county, does not confer the de- 
gree of an esquire; and, therefore, 
the eldest son of such captain is not 
qualified to kill game. Talhot v. Eag/e. 

1 Taunt. 510 

III. PENALTY. 

(ft) Where they attach. 

1 It isjio defence to an action of debt for 
penalties on tlie game laws that I be de- 
iendant acted bond fide as game* keeper 
of tl^e manor in which the offence was 
committed, under a deputation from a 
person claiming a right to appoint tlie 

5 


II. III.] Penalties — where they attack. 

game-keeper, there being no ground 
for the claim. Calcraft v. Gibbs. 

5 T. R. 19 

2 Questions respecting the boundaries of 
a manor cannot be tried in an action for 
penalties on the game laws. 

Calcraft v. Gibbs. 4 T. R. 681 : 

Hankins v. Bailey, 

And Blunt v. Grimes, there cited. 

3 In debt for a penalty, under the game 
laws, if the defendant shew a deputa- 
tion as game-keeper of the manor from 
the lord, it may be presumed, if no- 
thing appear to the contrary, that the 
game killed by him there was for the 
use of the lord under l)ie stat. 3 G. 
I. c. 11. Spujrierv, Vale. lOE. R. 413 

4 The |M>ssession of game by a servant 
employed to detect poachers, who 
took it up after it had been killed by 
strangers on the manor, in order to 
carry it to the lord, is not a possession 
within the penalty of the game laws. 
Warneford v. Kendall. 10 E. R. 19 

5 An unqualified person going out with 
the qualified owner of greyhounds to 
course a hare, which was killed by the 
dogs, is not liable to the penalty of 
5/., given by stat. 5 Ann. c. 14.,* for 
using a greyhound to kill game ; aU 

I though he look an active part in the 

I sport by beating the bushes in order 

I to find a hare, and took it up after it 
W'as killed, Lewis v. Taylor. 

10 E. R. 49 

6 The mere fact of keeping a sporting 
dog is no evidence of keeping it for 
the purpose of de^'-troyirig the game, 
w'illiout some; evidence of its being 
used for that purpose. Read v, Phelps. 

15 E. R. 271 

7 A groom, alleniling his. cjualificd 

j inaslcr while using dogs for killing 

the game, and pursuing it by his 
master's command, is not liable to the 
penalty of the slat. 5 Ann. c. 14. Rex 
V, Taylor, 15 E. R. 400 

8 Bui It does not appear that unquali- 
fied persons can be piotected by join- 
ing qualified persons, without irivita- 
tion, and taking an active part in 
killing the game. 15 E. K. 402, n. 

(b) How recoverable. 

1 Assuming it to be necessary in sb 
action for a penalty by a common in- 
former that the count should refer to 
the statute giving the remedy, as well 
as to that creating ih offence md giv- 



recoverable^ [GAME. 

ing the penalty ; yet a count for a pe* 
nalty on the stat. 5 Ann. c. 14.* stat- 
ing? that the defendant kept a snare to 
kill f»ame against the form of the sta^ 
tute in such case made, &c. ^ reason 
whereof and hy force of the statute in 
such case made, Sfc., an action hath 
accrued, S^c. is sufficient ; for the first 
statute mentioned refers to the 5 Ann. 
c. 14. creating the offence and giving 
the penalty; and the statute lastly 
mentioned refers to the 2 G. 3. c. 19. 
whereby the whole penalty is given to 
the common informer, the half only 
of which had been given to him by an 
intervening statute, Clanricarde {^rl) 
V. Stokes. 7 E. R. 516 

9 The stat. 13 G. 3. c. 80. gives a pe- 
nalty in case of killing game on a 
Sunday, and directs that it shall be j 
forthwith paid on conviction ; and that I 
in case of neglect or refusal to pay, or ! 
give security for the payment of it, the j 
justice shall, hy warrant under his hand 
and seal, cause the same to be levied 
by distress and saile of the oflender^s 
goods ; and that it shall be lawful for 
such justice to order such offender to 
he detained in custody, until return 
may conveniently be made to such 
warrant of distress, unless the party 
convicted shall give security for his 
appearance, &c,; Held, that such 
order to detain in custody until the 
return of tlie warrant of distress may 
be by paroL Still v. IValls ^ Harris, 
7 E. R. 533 

S Senible, that a declaration for a pe- 
nalty on killing game in an action 
brought for the whole penalty on the 
statute 2 G. 3. c, 1 9. s, 5. and prior 
statutes, need not allege the fact to 
lia\ e been committed within two terms 
before the action commenced, accord- 
ing to stat. 26 G, 2, c. 2, ; the stat. 
2 G, 3. having allowed six months. 
Lee V. Clarke (in error), 2 E. R. 333 

4 A Joint action may be maintained 
again>t several, to recover a penalty 
upon the game laws. ' Hardyman v. 
Whitaker* 2 E. R. 57 3, 0 otd. 

IV. CO!»yiCT10N. 

Form and requisites of 

1 A conviction on the 4th section of the 
stat. 5 Am, c, 14. for keeping a dog 
and gun to kill game, without being 
qualified, must be made within three 
mouths alter the oilenec committed* 
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and if the hearing of the matter be 
adjourned over that time, though with 
the consei^ of the defendant, a con- 
viction afterwards is bad. Rex 
Tolley. 3 E. R. 46T 

2 A conviction of the defendant on the 
stat. 22 & 23 Car, 2, c. 25. as ** not 
being the eldest son of an esquire, or 
of other person of higher degree,^^ is 
good. King v, Ut/eyi 

I T. Rr45, 8, 51, 

3 A conviction wherein the informattoa 
does not negative the defendant’s quali- 
fications set forth in the statute 22 fc 
23 Car. 2, is bad. Rex v. Jarvis. 

1 £. R. 643, 

4 A conviction on the game laws, which, 
in negativing the qualifications of the 
defendant under the stat. 22 & 23 Car. 
2, c. 25. 8 . 3. only alleged that the de* 
f aidant had not, at the time of the 
offence committed, " lands or tene- 
ments, or any other estate of inheri- 

. tance of the clear yearly value of 
100/., or fcfr term of life, &c., or was 
in any other manner qualified,” &c. 
is not sufficient, without also specifi- 
cally negativing that he had an estate 
of inheritance of the clear yearly 
value of 100/, in right of his wife. 
But it is sufficient to state that he kept 
and used a dog called a lurcher to kill 
and destroy the game. Rex v. Earn^ 
shatv. 15 E. R, 456 

I 5 It is no objection to an informalion on 
the game laws that it is not qui tarn, 
Rex V. Lovet. 7 T. R. 153 

6 A magistrate should state all the jvi- 
dence m the conviction, and not merely 
the result of it. Rex v. Lovet, 

7 T. R. 153—8 T. R. 222 

7 Though it be proper for a magistrate 

in drawing up a conviction on tlie 
stat 5 Ann, c, 14. to state the parti- 
cular evidence of the fact on whicii his 
judgment is founded; and not merely 
the legal effect of such evidence, in 
the words of the statute ; y/jt a convic- 
tion in' the latter form is Valid in law, 
but the magistrate subjects himself to 
an information if he endeavour to 
shelter himself from detection, by 
mis-stating such legal result when the 
evidence would not warrant ,ii. Rex 
V. Pearse, 9 E. R. 358 

8 If the evidence be given on the same 

day that the defendant appeared and 
pleaded, it will be intended that the 
evidence was given iu his presence. 
Rex V. Lovet. 7 T. R. 152 
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9 In a conviction on stat. 5 Ann, c, 14. 
for killing game, ihk coidence need not 
negative every specific qualification un- 
der stat. S2 & ^ Car, % e, 35. Rex 
V, CrowtUer, I T. R. 135 

ip In a conviction on s, 4. of the stat. 
5 Ann, c. 14. evidence that the de- 
fendant kept and used a gun to kill 
and destroy the game/' u as held suf- 
ficient. Rex V, Tncmpson, 2 T. R. 18 
But see 7 T. R. 152 : and 8 T. R. 222 
1 i Proof that the defendant<^" did keep 
and use 'a gun to kill and destroy the 
gamc/^ Is sufficient evidence to sup- 
' port 4 tjonvictioii on the game laws, 
though the witness had his reasons for 
' believing it, “ that the gun was fired 
by the defendant, who was walking* 
about a piece of ground at H. with 
that apparent intent;" Rex v. Davis. 

6 T. R. 177 

12 If a conviction before a justice of the 
peace on the game laws state that the 
defendant was present at the time 
when the information was read and the 
\Vitiies8 examined; and that when 
called on for his defence, he produced 
no evidence, and did not require any 
further time; that is sufficient, without 
stating that he was previously sum- 
moned to antwer, 4i c. Rex v. ^one, 

1 E. R. 639 


IS IQu , — ^Whether it be necessary fot 
the prosecutor to negative by evidence, 
as well as in the information, the qiiali- 
fications of the defendant to kill 
game ?— ^and Qu, Whether the nega- 
Sve of such qualifications must be re- 
peated in the adjudicatory part of the 
conviction, or Whether it be not siiffi- 
cieiitnto convict the defendant of the 
offeneit aforesaid, referring to the pre- 
vious part of the conviction, which 
sets forth tlie information in which such 
qualifications wer^ specifically ncga- 

1 tived. 1 E. R. 639 

14 On an information on the game laws, 
charging the defendtint with keepitig 
and using a dog and also a gtin on the 
same day, he can only be convicfed 
in one penalty. Rex v. Lovet. 

7T. R. 153 

15 Two persons cannot be convicted in 
separate penalties under statute 5 Ann. 
a. 14. s, 4. for using a greyhound to 
destroy game. Rex v. Bleasdale. 

4T. R.809 

16 .4. being convicted of sporting con- 

trary ta the game laws, is required to 
bring bis dog to the magistrate, who 
orders it to be immediately shot : Held, 
that the magistrate was justified under 
the 5 Annk. 14. 4. ' Ki^gsdorik 

V. Bfetton, 1 Marsh. 166 


GAMING. 


See tit. WAGER, post, 

N. B. When money paid on a gaming 
contract may he recovered back in 
the action of assumpsit, see ante 69. 

1 Money fairly lost at play, cannot be 

recovered back in an action of debt 
for money had and received iKit 
founded on the statute. Thistlexxood 
V. Cracroft. 1 M. & S. 500 

2 llie statute 9 Ann. c. 14. which avoids 
all securities for goods or money lent at 
unlawful games, and gives tlie loser 
a power to recover back the same 
within three months, does uot make 
the contract void, but voidable only ; 
and, therefore the loser cannot recover 
thenx after three months, though the 
winner can shew no title to them ex- 
cept what arises from having won 
them at play- Vaughan v. Whittomb. 

2,N..K,,413 

S If the jury, on an indictment on the 
slat, Ann. c. 14., find that the as- 


sault \%Rs on account of money won at 
ploy, the case is wilhiti t|iy|} statute, 
though the assault wer-e committed at 
a subsequent time and place, and alter' 
abusive language beLw^een the parties 
; in respect of such money won* Rex V* 
HUl Darleyx , 4 E.R.J74 

4 Insuring in the lottery is not gaaiing 
wdtliiu stat. 5 G, % c, 30. a, 12^ which 
will prevent a bankwpt’s CCFUficatc 
being allowed. Letvis v,, Piercy. t 

4, H. B.29 

5 The statute 27 c. 1. which takes 

Rfvay the sbiiunury jurisdiction of ma- 
gistrates over ofiences concerning the 
lottery, only extends to Slate lotteries ; 
and does not repeal their power over 
games uf chance *or loltcries pvohi- 
biied by staU l2.Cr. 2. c, 28. Rex 
Liston. 5 T. R. 338 

6 bor the evidence required to support 
a.i:harge fur keeping, a gaimng-table. 

See 5 T. R. 33hf 
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7 Where, by the terms of a horse-race, 
the eMtaiice^money is to be ;Tivcn to 
the second best horse, and it is doubtful 
on the wording of those terms, whe- 
ther all the money paid at the enter- 
ing each horse, is to be considered as 
entrance-money, the Court of C. P. 


GAOL AND 


See tits. HABEAS corpus 

PRISONtR, post. 

I The lord of a franchise is not, as such, 
bound to repair a gaol within it; 
but he may be subject to such a charge 
by immemorial usage. Rex v. The 
Earl of Exeter. 0 T. R. 373 

3 All the prisons in the kingdom are 
the King^s prisons. The House of 
Correction for the County of Middle- 
sex, built by virtue of slat. 2b U. 3. 
e. 35, and adapted to the separate re- 
ception of felons pursuant to slat. 23 
G. 3. c. 64, and other Acts, is a 
legal prison for the safe custoily of 


will put such a construction on the 
terms, as will conclude the whole in 
the description of entrance -money to be 
given to the* second best horse, being 
most agreeable to stai. 13 G. 2. c. 19. 
s. 2 8c7, Dowson v. Scriven. 

1 H. B. 21® 


GAOLER* 


persons under a charge of high trea* 
son. Ex-parte Evans. 8 T* R. 172 

3 The hulks and penitentiary-houses are 
appointed by jrarticular statutes for par- 
ticular descriptions of convicts. 

8T. R. 172 

4 A gaoler is bound to receive a prisoner 

tendered to him after the return- day of 
the writ on which he is arrested. 
Brandling v. Kent. 1 T. R. GO 

5 Sn.— Whether a gaoler would be an- 

swerabte for receiving a prisoner ten- 
dered where Uie arrest was ille- 

gal on the face of the warrant ; hke the 
case of a pound-keeper ? 1 T. R. G2 


GRANT. 


N. B. For the ri^t of Way^ by 
Grant, see tit. way, post. 

1 Where there is a grant of a particu- 
lar thing once sufficiently ascertaineck^ 
by some circumstance belonging to 
it, the addition of an allegation, mis- 
taken or false, respecting ir,*‘will not 
frustrate the grant ; but whero^a grant 
is in g<fi»errt/ terms, there the addition 
of a particular circumstance will ope- 
rate by way of restriction and modifi- 
cation of such grant: Therefore, where 
one having customary tenements, com-^ 
pounded and uncompourtclid, surpcn- 
dered to the use of his will all and 
singular the lands, ttmemenis, Sfc. 
whatsoever, in the manor which he held 
if the lord by copy of court-roll, in 
whose teniure or occupation soever the 
same were, being of the yearly rent to 
the lord in ike whole of 4:1. Ute. 84d., 
and compounded for:** Held, that 
the words " and compounded for,** 
restrained the operation of the sur- 
render to that description of copy- 
holds then belonging to the surren- 
deror. And that the words “ being 
if the yearly rent, d^c.cf^l. 1()«. %\d.^** 
whick weit; not referable to any ac- 


tual dmount of his rents, either com- 
pounded or uncompounded, though 
nluch nearer to the whole than to the 
^ edinpounded only, could not qualify 
or impugn that restriction. Roe d. 
Conolly V. Vernon. 5 E. H. 51 

(.^?id see DEVISE, IX, 1, ante, 271.) 

2 being mortgagee in fee of certa.n 
lands, and B, the mortgagor entitled 
to the equity of redemption, by lease 
and releases^!, conveys and B. releases 
the lands to C. in fee, who by the 
same instrument covenants with and 
* grants to B. that it shall be lawful for 
B. his heirs and assigns at all times to 
enter upon the lands to search aftd 
dig for coal, and to take ar.d carry 
away the same to his and their own 
use: this is only a licence, and conveys 
no interest in the soil, so as to ex- 
clude C. and tliosc claiming undtr 
him from getting coal there nor could 
it operate as an exception or reserva- 
tion out, of the grant in respect to B., 
who had not the legal title in him at ilie 
titiiC. Cheatham V. Williams. 

4 E. R. 46 

And see Spyve v Topham. 

3 E. H. 115. ante, 245 

A A 
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► A: and severally aeisecl of 

parcels of woody {rrotind ; ' and B. 
having other lands adjoining to his 
woody ground; and intending to make 
a colliery under his ground ; A, grants 
to /?., his heirs and assigns,, liberty 
for him, his heirs nnd assigns, to carry 
up a soiigh or drain through A.^s 
woody ground intoR woody ground, 
nnd also liberty for IB., his heirs and 
iissigjis, to make tiuo little sough pits 
ill A.^a Woody ground, 'for the more 
easy and safe carrying up the tail of 
the sough, one of w'hich was to be 
CO veered in as soon as con'senienily 
might be -^afier making the sough,' and 
llie other^to be kept open for c^xamin- 
ing the sough so long as uas necessary 
for that purpose and no longer: and 
B, covenanted that he, his heirs and 
assigns, would not damage the trees 
growing on u4/s woody gTound, nor get 
any of the coals under it, except what 
should arise in thedrift of the intended 
sough ; and that A., his heirs and as- 
signs, from time to time, and at all 
times after, might go down into any 
pit or pits of It, his heirs or assigns, 
to discover whether any coals of A., 
his heirs or assigns, should lie gotten; 
and that B,, his heirs .and assigns, 
should repair any Injury to A,*» fence, 
&JC,: Held, tliat by the grant to B.,his 


heirs, Sfc of the liberty of making the 
sough in A/s land, the liberty of making 
sough pits at any time afterwards, while 
the object of the grant remained, being 
necessary for the putpose of repairing 
the sough, passed as incident thereto : 
and that the use of such sough, for the 
carrying up of which into R/s woody 
ground liberty w^as granted, was not 
confined to the getting of coals under 
B/h woody ground, but extended also 
to tbe adjoining laUds of B , ; and that 
the liberty of making new sough pits 
for necessary repairs of the sough, 
after the two original sough pits had 
been covered up by mutual consent, 
was not controlled by the special li- 
berty given for making such original 
sough pits, the uses of which were 
limited by the grant; it appearing 
upon the face of it that the grant of 
4 he sough was intended to have con- 
tinuing operation while any coals in 
jB.’s woody ground and adjoining lands 
remained to be gotten. Hodgson v. 
Field. 7 E. U. 613 

4 A grant of immunity to burgesses, 
their heirs and successors, was ex- 
pounded by usage, to be a grant to the 
burgesses corporators only ; and not 
to the burgage tenants and their heirs.’ 
hciiliffs of Teivkcibury v. Bricknell. 

2 Taunt. 12# 


GUARANTIE. 


1 The statute 43 G, 3. c. 153, .v. 15. 
having enabled the King by Order in 
Council to license the importation of 
certain goods being British xnv neutral 
property, from the * enemy/s co4intry , 
in neutral ships ; a contract made by 
A. and jB., British (Ihe 

plaintifis) for the purchase of brandy 
from a house of trade in France (an 
enemy), to be shipped from thence in 
a ncuUal, on account of i^. and JB. ; 
which contract was made in. contem- 
plation of obtaining u licence ior that 
purpose: ' which licence vva» accord- 
ingly obtained soon after tbe making 
o/ such contract, and before, it was 
begun to be executed, is a legal con- 
tract: and may lawfully be guaran- 
teeil in the first instance by C. and JD. 
other Britidi sdbjccts • (the defend- 
vanbi). And after such lict nce ob- j 
tained, the guarantees are liable in 


damages for (he non-ship iiicnt of the 
goods by the bouse in France on board 
a neutral sent there for that purpose. 

Though it were objected to the li- 
cence legalizing such trade, that it 
was not made out to A. and B. by 
but only to C. and D. and other 
British merchants; and that neither 
C. and Z>. nor even A. and B. had any 
property in the goods: whereas the 
licence required the goods to be im- 
ported to;, be the property of the said 
persons oi;,so7?ie of them, and until ship- 
ment the property continued in the 
bouse in Fmnce, 

For neitl^er the Act of Parliament 
nor the King's licence, required the 
owners of Uie property to be indU 
vidually named; and even if the li- 
cence were to be so construed, as it 
only required the goods itpporled to 
be- the properly of “ the said persons 
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or some of them as may be specified 
in their bills of lading ;** and as no bills 
o^ladin$^were made onb which mi'^ht 
liaVe been made in the names of C. 
.and D., and if so, would have conveyed 

► to them a legal or special property in 
the go< ds ; the defendants, C. and D. 
were ai 11. Viable to answer in damages 
upon thdr giiarantie, as for the non- 
peiformiioce of a legal contract. 
Timson v. Merac, 9 E. R. 35 

2 A, having sent an order to B. for cer- 
tain goods, C undertakes to guaranty 
payment to B., upon an undertaking 
of D, to indemnify C. ; B, accordingly 
informs C, that the goods are prepar- 
ing, and afterwards ships them for A. 
without giving notice to C. that they 
are ship^ied : afterwards D. desires to 
recall his indemnity, upon which C. 
writes to B., to know whether he had 
executed the order, to which n6 an- 
swer is given by B. for a considerable 
time, he having gone abroad in the 
interim. Upon this C, supposing 
from the silence of B. that the onler 
was not executed, gives up his indem- 
nity to D : C. still remains liable to 
B. on bis guarautie. Oxley v. Young. 

2 H. B. 613 

.3 Jf A, subscribe a guarantie to B. for 
the honesty of C. who efnbezzles 
money, B. may maintain an action on 
the guarantie, though three years 
have elapsed without notice having 
been given of the embezzlement by 
B. to A, if A. was acquaiiited with 
the circumstances from any other 
quarter, and B. did not conceal it 
from him industriously. And in such 
case B, will not be discharged from 
the guarantie, though B. appear to^ 


have given credit to C. for the amount 
of the sum embezzled. Peel v. Tat^ 
lock. . I B. & P. 419 

4 A guarantie bjr the defendant to the 

plaintiff for any goods he hath or 
may supply W. P, with to the amount 
of 100/.^' is a continuing or standing 
guarantie to that extent for goods 
which may at any time have been 
supplied to fPn P, until the credit was 
recalled, although goods to the amount 
of more than ICO/, had been before 
supplied and paid for. Mason v. 
Pritchard. IS E. R. 227 

5 A paper-writing was given by the de- 

fendant to A. (to whose house th^ 
plaintiils had declined to I’untish 
goods on their credit alone) to this 
efttci : " I understand A. and Co. have 
given you an order for rigging, &c., 
I can assure you, from whal I know 
of .^.’s honour and probity, you will 
be perfectly safe in crediting them to 
that amount : indeed / have no objec- 
tion to guaranty you against any loss 
from giving them this credit ;** W'hicli 
paper was handed over by A, to the 
plaintiffs, together with a guarantie 
from another,^ house, which they re- 
quired in addition, and the goods 
were thenupon furnished : Held, that 
the paper did not amount to a guaran- 
tie, there being no notice given by 
the plaintiffs to the defendant that 
they accepted it as such, or any con- 
sent of the defendant that it should 
be a conclusive guarantie. Mlver v. 
Richardson. I M. & S. >57 

6 Upon a contract to guaranty a bill of 
exchange for a given sum, the guaran- 
tee would not be liaide to that extent on 
a bill given fora larger sum. Philips v. 
AsHing, 2 Taunt. 206, ante, page 153 


HABEAS CORPUS. 


I. HOW, and os WHOSfi APPLICATION 
GRANTED. 

II. RETURNS— -MOW MadJI 

HI. officers* fees and duties. 

1. HOW, AND 6.S WHOSE application 
GRANTED. 

1 Application for a habeas cerptts under 
43 (?. 3. e. 149. ought to br made 


to 4 Judge ont of Court. Gordon^ s 
case, 2 M. & S. 582 

2 Wiiere application bad been made for 
the discharge of an impressed seaman 
before the two years of his protec- 
tion by the stat. Id G. 2. c. 17. were 
expired : which was then ineffiCt lal, 

1 becau^ the facts were not vcrifktl 
with sufficient certainty; yet the 
doubt being now removed i'y another 
affidavit, the Court granted a writ of 
habeas corpus for the purpose of lib«* 
A Ad 
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rating ;him, though the two years 
were expired. BrnCe ex-parte. 

8 E. R. 27 

And see post, /iV. impressment. 

3 The Coiirt, on affidavit sug^restfng j?ro- 
hable cause to believe that «i helpless 
and ignorant female foreigner was ex- 
hibited for money against her consent, 
granted a rule on lier keepers to shew 
cause wliy a writ of luiheas corpus 
sliould not issue to bring her l)eforp 
the Court; and directed an examina- 
tion before the coroner and attorney 
of the Court in the presence of the 
parties applying and applied against. 
CutsC of the Jloiiaiiot Venus. 

13 E. R. 195 

4 The Court gratited a rule nisi for a 
habeas corpus on belialf of an officer 
under military arrest for charges of 
misconduct on an affidavit complain- 
ing that he had not been brought to 
trial pursuant to the 2:^1 Article of 
War as soon as a Court Martial could 
be conveniently assembled ; biit it 
being stated upon the affidavit of the 
■Judge Advocate- General in answer, 
that proceedings were instituted as 
soon as cmihl conveniently be, and ac- 
cording to the course of office* and 
that the trial had been postponed 
]>artly on account of the absence of 
llie prisoner’s witnesses, the Court dis- 
charged the rule. Blake^s Case, 

2 IVl. & S. 428 

5 The House oF liords having voted the 

defendant guilty of a breach of privi- 
lege, in publishing a libel upon a ineru- 
ber of their house, and having ^tn- 
teiiced him to pay a fine of and 
to be imprisoned six months, and until 
such fine was paid, whicli coinmilnient 
was returned into the Cot^rt of King's 
Bench upon a haheas eprpus sued out 
by the defendant ; ,that Court refused 
to discharge him out of custody. Rex 
V. Flower, 8^E. R. 314 

6 The Court will grant a habeas corpus 
to bring up the body of a bastard 
child, within the age of nurture, for 
the purfKise of restoring it to the cus- 
tody of the mother, from whose quiet 

ossession It was taken, at one time 
y fraud,, and afterwards by force; 
and this without prejudice to the ques- 
tion of guardianship ; which belongs 
to the Lord Chancellor repres^tiiig 
the Ring in Chancery. Rex v. Hopkins 
^ Ux. 7 11, H. 579 

7 If an appi’^ntice of above the age of 


eighteen, having been impressed, after- 
wards voluntarily enter into the King's 
service, his master is not entitled to sue 
out an habeas corpus to bring him up 
to be discharged. Rex v. Reynolds. 

6 T. R. 497 

8 So, where the apprentice is protected 

from being impressed by the statute 
13 G. 2. c. 17. but is willing to enter 
into the King's scTvice. Ex-parfe 
Lansdown, 5 E. U. 58 

9 So, w here the apprentice has entered 
into the King's service, but is as anxi- 
ous to return, as the master is to have 
him. Rex v. Edwards, 7 T. R. 745 

10 N. B. It seems therefor^ from the 
above cases tliat without refertnee to 
the desire of the apprentice to stay 
or to return, the Court will not grant 
Xhc habeas corpus on the application of 
the master ; for the object of that writ 
is the personal liberty of the party. 

11 A prisoner under criminal process in 

the House of Correction cannot be 
brought up by habeas corpus ad re- 
spondendum, for the purpose of being 
charged with a declaration on a bail- 
able writ, and re-committed to his 
former custody so cliarged ; for the 
Court have no power to make a gaoler 
of such prison liable for the escape of 
a prisoner on civil process. BraiAoii 
V. Davis, 9 Ek li. 154 

12 Sccus in the case of a sheriff or 
gaoler of the Court. 9 E. E. 154 
And see gaol and gaoler, ante 353. 

13 The Court of C. P. will not grant a 

habeas corpus to bring up a prisoner in 
custody upon a criminal matter, in 
order to have him Charged with a de- 
claration in a civil action. Walsh v. 
Davres. 2 N. R. 245 

14 A habeas &orpus ad tcstijfcandum 

issued to bring up a prisoner to give 
evidence before an election committee 
of the House of Commons, on affida- 
vit of service of a rule to shew cause 
on the diflerent persons concerned, 
and no cause shewn. Jn re Sir Ed- 
ward Price, 4 E. R. 587 

15 The Court, on the application of the 
defendant's bail, granted a habeas cor- 
pus to the siK'riif of II., in whose cus- 
tody thedefemlant was under a charge 
of felony, to bring him up, in order 
that he might be surrendered by his 
bail. Sharp v. Sheriff, 7 T. R. 22ti 

16 A lunatic may be brought up by ha- 
beas corpus from St, Lukds Hospital to 
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be surrendered in discharge of his 
bail. Pillop V. Sexton, 3 B. & P. 5.50 

17 One, who was committed to Neiv- 

gate by commis-sioners of a bankrupt, 
must, for the purpose of beinj^ sur- 
rendered b}^ bis bail in a civil suit, be 
i)rou<Tht up b}’’ habeas corpus issued on 
the Crown side of the Court, on which 
side also must be taken the subsec|iieiit 
rule for his surrender in the action, 
his commitment proforma to the mar- 
shal, and his recommitment to Kexv- 
gate, charged with several matters. 
Taylor's Case, 3 E. R. 232 

18 The Court on application by the bail 
of the defendant, who was in custody 
on a charge of obtaining money upon 
false pretences, will grant a writ of 
habeas corpus to the gaoler, to bring 
him up, in order that he may be 
rendered in discharge of his bail. 
Daniel v. Thompson, 15 E. R. 78 

19 The defendant being in custody of a 
rnesseuger under an order of the Secre- 
tary of State for the ])urpose of being 
sent out of the kingdom by virtue of 
the Alien Act, 43 G, 3. c. 155., the 
Court refused to issue a habeas corpus 
on the application of his bail to bring 
him up that they might render him 
jn tlieir own discharge, on account of 
public inconvenience and the probable 
risk of his passage. Folkein v. Critlco, 

13 E. R. 457 

II. RETURNS, HOW MADE. 

1 Return to an habeas corpus, “ 1 had 

not at the lime of receiving*' this writ, 
nor have I since had the body oH 4- B. 
detained in my custody, so that / cqiild 
not have her, was held a bad 

return, and an attachment granted 
against Uie party who made it. Itex 
V. Winton, 5 T. R. 89 

2 It seems a sufficient return to a habeas 
corpus, that the defendant is iii cu.s- 
lody under the sentence of a Court of 
competent jurisdiction to imjuire of 
the olJence, and to pass such a sen- 
tence, without setting forth the parti- 
cular circumstances pecessary to war- 
rant such a sentence. Jtfex v. Snddis. 

1 E. R. 3or> 

3 A return to a habeas corpus for the dis- 
charge of an apprentice above the age 
of 21, staling the custom of I^ndon, 
that every citizen and freeman of the 
city may take as an apprentice any 
person aboye the age of 14 aud under 


21, to serve for seven years and more ; 
must shew that the apprentice wa« 
within tlios^ages when he bound him- 
self apprentice; for the Court will 
not intend that from matter dehors 
the return. Ec-parte Eden, 

2 M. & S. 226 

4 Wliere, upon a habeas corpus to bring 
up the body of an apprentice, the 
keeper of the House of Correction re- 
turned, with the body of the party, a 
regular comiclion of biin by two ma- 
gistrates on the stat. 20 G. 2. c. 19. 
for a misdemeanour in absenting him- 
self as an apprentice from his master’s 
service; it is no answer to shew by af- 
fidavit that the party had hound him- 
self when an infant to serve till twen- 
ty-five, and that when he came of age 
he elected to avoid the indentures, 
after which the oftence imputed had 
been committed; for this was proper 
matter to be shewn to the magistrates 
below, who, if the matter shewn to 
them were true, acted at their own 
peril in committing the party; but 
the Court have no power to discharge 
an apprentice from his indentures ; 
and are bound, by the return of a re- 
gular conviction, where the objection 
does not appear on the face of the re- 
turn, to remand the parly. Ex-parte 
Gill, 7 E. R. 376 

in. OFFtCF.US’ FEES AND DUTIES. 

1 The Warden of the Fleet cannot de- 

mand an additional fee for expedition, 
in returning a writ of habeas corpus, 
Johnson V. Smifh, 1 H. B. 105 

2 Service of a demand of a copy of the 
commitment on the turnkey of a 
prison is not sutricient't'o'support an 
action agaipst the gaoler for the f)e- 
nulty incurred by him under the Ha^ 
bens Corpus Act, for not delivering tlie 

. copy to the prisoner within due time 
after demand made, if tlte gaoler 
himself were in the prison, flwjlei/ 
V, Luscomhe. 2 B. & P. 53 J 

3 — Whether a commitment in exe- 
cution for a penalty on conviction be- 
fore a magistrate for an offence against 
the excise laws be a commitment for 
" a criminal matter,’* within the pro- 
visions of the Habeas Corpus Act, so 
as to entitle a prisoner to an action 
against the gaoler for not delivering 
a copy of the commitment within a 
.certain lime after dem^ti'd made } 

2 B. & P. 53(1 
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4 The Court will not compel the mar- 
slial to affile of record a writ of 
habeas corpus cum causes by virtue of 


JIow repaired, 

which a person is committed to hi* 
custody in execution. Cowper v. Jones. 

2 M. ^S. 202 


HIGHWAYS. 


I. HOW CONSTITUTED. 

II. St’RVEVOJlS, HOW APPOINTED. 

III. BY WHOM, and in what MANNER 

repaired. 

IV. HOW changed or diverted. 

V. assessments, now levied. 

VI. presentment by magistrates. 

VII. indictment for non-refair. 

VIII. pleadings and evidence. 

IX. limitation or actions. 


I. HOW constituted. 

N. B. For the cases relative to right 
qf way, see tit. way. 

And see tit turnpike, post, 

1 Thi? owners of land suffering the pub- 

lic to have the free passage of a street 
in London, though not a thoroughfare, 
for eight years, without any impedi- 
ment ; such as a bar shut at times to 
denote the limited dereliction of the 
soil for the purpose, is sufficient for 
presuming a g< neral derehction of it 
to the public : and six years has been 
held Rijfficitiit. Fu^hy Charity v. 
Merryweather. 11 E. R. 3/ 6, n. 

2 But if the land had been out in lease 

all the time, or even for much longer, 
the acquiescence of the tenunt Wivukl 
not, it vRcems, have bound the land- 
lord, without evidence of his know- j 
ledge sufficient to presume a grant 
from him. ibid. 

3 The plaintiff' erected a street, lca<iing 
out of a highway, across his own 
close, and terminating at the edge of 
the defendant's adjoining close, which 
was separated from the end of the 
street for 21 years (during 19 of 
wh ch, the houses were competed, 
and the street puhlicly watched, 
cleansed, and lighted, and both foot- 
ways, and half the hor>eway thereof, 
paved at the expense of the inhabi- 
tants J, by the derendant’s fence : 
Held, that this street was not so dedi- 
cated to the public, that the defend- 
ant pulling d wn l^is wall might enter 


it at the end adjoining to his land, and 
use it as a highway. Woodyer v. 
Hadden, A Taunt. 125 

11. SURVEYORS, HOW APPOINTED. 

1 The magistrates are not bound to ap- 
point surveyors of the highways from 
the list of fH'rsOiiH returned to theqa 
nndfTsUt. 1-3 (V. 3. c. 78. if in their 
opinions the pt^rsons named in the list 
are not c^iialiffed: but they may ap- 
point other persons of the parish who 
are nualiffcd. Rex v, haldwin, 

7 T. R. 1G9 

2 If the magistrates, upon proper lists 

returned to them, omit to appoint a 
surveyor of the highways ar their first 
special sessions after the Michaelmas 
quarter sessions as directed by the 
slat. 13 G. 3. c. 78. s. 1. they are bound 
to make such appointment at a subse- 
quent .<pt cial sessions. Rex v. Justices 
of Derbyshire, 4 E. R. 142 

III. BY WHOM, AND IN WIIAT MANNER 
REPAIRED. 

1 The parish at large are primd facie 
bound to repair all liighways lying 
with in it, unless by prescription they 
can throw the onus on particular per- 
sons by reason of their tenure. Rex 
V. The Inhabitants of Sheffield, 

2 T. R. 106 

2 If the inhabitants of a township, 

hound by pres>cT'iption to repair the 
roati.' within the township, he expressly 
exempted by the provisions of a road 
Act from ihe charge of repairing new 
roads to be made within the township ; 
that charge must necessarily fall on the 
rest of the parish. 2 T. R. K'6 

3 The camiidssioners appointed by stat. 
6 G. o, c. 78. (an Act for dividing and 
inclosing certain lands in the parish of 
C.) which enacts, that the public roads 
to be set out by them should be re- 
paired in such manner as other public 
roads are by law to be repaired, and 
that the private roads should be re- 
paired by such person or persons as 
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they should award, have no power to 
impose on the parish at large the bur- 
den of repairing any of the private 
roads set out in pursuance of the Act. 
Rex V. The Inhabitants of Cottingham. 

b T. R. 20 

4 The stat. 13 G, 3. c. 78. s. 27, 29. au- 
thorizingsurveyorsof highways to take 
and carr> materials for repair of high- 
ways, making satirfaction for damage 

. done to the land by carrying away the 
same, to be ascertained in cast 
qf dispute by order of justices ; 
and providing tliat no damages 
shall be recovered for any trespass, 
if tender or payment into Court of 
, amends be -made by defendant: 
Held, that where surveyors had 
made a new way to carry materials, 
and afler action brotight had paid 
money into Court as amends, the 
sufficiency of such amends could -not 
be questioned at nisiprius; but ought 
to have been ascertained by justices of 
peace. Boyfidd v. Porter, 

. . 13 E. II. 200 

5 But if such new w'ay were made 

wantonly or unnecessarily, it seems 
that the plaintiff 'could not he con- 
cluded by such ameiids tendered or 
paid into Court. 13 E. R. 200 

IV. HOW CHANGED OR DIVERTED. 

1 That branch of 5 . 19. of katiUe 13 
3. c 78. (the General Highway Act) 
which directs that “ when any high- 
way hath been diverted above twelve 
months, &c. if a new highway hath 
been made in lieu thereof, and the same 
hath been acquiesced in, &e. every 
such new highway shall, fr<^rq dance- i 
forth, be the public higlivviiy,” is /cirro- 
spective only : and it is not ext,eii^td I 
by s. 7. pt 34 G. 3. c. 74, incur po- ' 
rating aH the clauses and prpvi>ions ol 
the Act 13 WaUe y, ,S7nitlt, 

8 1\R. 133 
N. B. Another part of*’. 19. of 
statute 13 G, 3w c, 78. ^ftrovides for . 
the diverting of bighw'^s .for the 
future. 8 ;i;. R. 133 

3 UndeiMhe i9th sect, of the General 
Highway Act 13 G, 3. c, 78. a new 
higi.way must be set out before an old 
one can be stopped up ; and it is not j 
sufficient that another old highway ' 
was widened in parts to answer the 
purpose of a new road. And if a new ' 
highway be not set out before the old . 


one be stopped up, the legality of the 
order of the justices for diverting lli^ 
old road am} stopping it up, may be 
ciuestioned in an action of trespass, 
notwithstanding such orders were con* 
firmed by the Sessions on appeal, 
stating the fact of a new road being 
set out in lieu of the old one. Welsh 
V. Nash* 8 E. R- 894 

3 Where an order of justices for the 
diversion and turning of a road, recites 
that they had viewed the new road 
and found it to be in good condition 
and repair: Held %o be a sufficient 
certificate thereof under stat. 13 G. 3. 
c. 78. s. 19. — If the certificate be depo- 
sited with the Clerk of the Pence, 
that is an enrolment of it within the 
same section. — Where a road is stopped 
up by order of justices, and a new 
one is substituted, partly over the 
ground of a stranger, and partly over 
an accustomed road, that is a sufficient 
. compliance with the Act, provided the 
new road convey the public to the same 
place as the old one did. Dc Pon- 
iliieu V. Pennyfeather, 1 Marsh. 261 
Sec post, turnpike, i 

V. .-\SSESS!V;ENTS— HOW LEVlfeo. 

t An. aiqilication uqdcr the flighway 
Ai'l, 3. c, 78. s, 47. for a rate 

to rci lubqrst; two inhabitants of a parish 
on whom a fine for the non-repair of a 
highway ndd been kvied, after a con- 
viction upon an indictment against the 
parish for non-repair, ouglit to be made 
within a reasonable time after such 
levy, before any material change of 
inhabitants : and the Court of Kirig^s 
Bench refused a mandamus to the jus- 
tices to make such rate after an interval 
of eight years, though applications 
had lieen from time to time made to 
the magistrates below in the interval, 
who iiad declined to make the rale, 
on the grohnd that the parish at large 
“had been improperly indicted and 
convicted, the onus of repair being 
thrown by immemorial custom on 
an interior district; and though sa 

‘ lately as the year before this applica- 
tion, the 'magistrates had ordered an 
account to be taken of the quuntwn 
expended upon the repairs ou^ of tlie 
money levied. Rex v. The Justices of 
Lancashire, 12 E. R. 306 

And see post, turnpike. 
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VI. PRESENTMEKT. 

• 

1 A presentment of a road under stat. 
13 G, 3. c. 78, s. 24. against a smaller 
district than a parish^ must state ex- 
pressly how they are liable. Rex v. 
The Inhabitants of the Hamlet of Pen- 
derryn, 2 T. R. 513 

0 If it do not, the judgment may be 

arrested. 2T. R. 513 

9 A presentment by a magistrate under 
the above statute of a nuisance in a 
highway must expressly allege the of- 
fence to be done against the form of 
the statute. Rin v. IVhiter. 

13 E. R. 258 

VII. IJJDICTMENT FOR NON REPAIR. 

1 If a parish be situate, part in one 
county and the rest in another, and a 
highway lying in one part be out of 
repair, an indictment against the inlia- 
bitants of that part only is bad. Rex 
V. The Inhabitants <f Clifton. 

5 T. R. 498 

2 In such case the indictment must be 
against the whole parish. 5 T. R. 498 

8 An indictment against the parish of 
B. for not repairing a road leading 
from A. to B., is exclusive of B., and 
therefore bad ; and it is not aided by 
a subsequent allt*gatiun that a certain 
part cf the safne higfnvay i^huate in B. 
is in decay, ^c. Ilex v. (runtiin^^uy 
(Inhab.) ' 3 T. R. 513 

4 If tlie Commissioners, under an Inclo- 
sure Act, set out a private road for the 
use of the inliaiiitants of nine parisbe.^, 
directing the inhabitants of six of those 
parishes to keep it in repair, no in- 
dictment can be supported against the 
latter for not repairing it, it not con- 
cerning the public, Rex v. Richards. 

8 T. R. () >4 

5 Indictment for non- repair of a high- 
way within certain limits, charging 
tlie Corporation of Liverpool with a 
prescriptive liability to repair all com- 
mon highways, &c. within such limits, 

excepting siich as ought to be re- 
paired according to the form of the 
several statutes in such case made,*' is" 
bad, for want of shewing tiiat the 
highway in question was not within 
any of the exceptions. Rexv, The 
Mayor, Sfc. of Liverpool 3 E. 86 

6 A count stating the defendant’s lia- 
, biiiiy to arise by virtue of an agree- 


ment with the owners of houses 
alongside of the highway, is also had ; 
for the parish who are primd facie 
liound to the repair of all highways 
within their boundaries cannot be dis- 
charged from such liability by any 
agreement with others. 3 E. R. 86 

7 To an indictment against the inhabi- 
tants of a parish fot non-repair of a 
highway. within it, a pica, stating that 
the parish was iinincmorially divided 
into seven townships, the inliabitants 
of which respectively were imrnemo- 
rially bound to repair the highways 
within their respective townships ; and 
that part of the highway indicted wjis 
within the township of G, B. &c. and 
that the residue, &c. was within the 
town.ship of L. B. &c.; and that the 
respective parts ought to be repaired 
by the inh ibitants of the respective 
townships, &:c., is bad : without spe- 
cifying what part of the highway lay 
within one township, and what part 
within the other. Rex v. The Inhabit 
tants of Bridtkirk. 1 1 E. R. 304 

VIII. PLEADINGS AND EVIDENCE. 

1 It is sufticient in pleading a public 
highway to allege that it is a common 
public highway, without shewing how 
it became so, or that it has been such 
time immemorial. AspindaU v. Brown. 

3 T. K. 265 

2 In pleading a public highway, it is 

not necessary to slate ^mny termini. 
Therefore, a plea of justification in 
trespass, staling that a public high- 
way led from another highway (lead- 
ing from A. to B.) in, throngk, over, 
and along, the locus in quo, to a cer- 
tain other highway (leading from C. 
to D.), was held by tlie Court of C. P. 
{dissent. Loughborough, C. J.) to he well 
snupofted by evidence, proving that 
the way in question led from the ter^ 
minus a quo, viz. the way leading from 
A. to B. over the locus in quo, to a dif- 
ferent way called E., and along that 
way into the way leading from C. to 
X)., the terminus ad quern. Rouse v. 
Burdiru 1 H. B. 351 

:3 terminus ad quern, being laid to 
be a public highway, is proved by evi- 
dence of Ql public footway, though such 
description of the terminus might 
have been bad on special demurrer, as 
not being sufficiently certain. Allen 
V. Ormond. 8 E. R. 4 



{HIGHWAYS. IX -^HUE 


IX. ^IMITATION OF ACTIONS. 

1 Though the General Highway Act, 
13 G. 3. c. 78. s. 81. directs that 
actions against any persons for any 
thing done or acted in pursuance 
thereof, shall he commenced within 
three calendar months after the fact 
committed, and not afterwards ; yet 


AND CftY.-^JEOFAILS.] S01 

if surveyors of highways, in the exe- 
cution of their office, undermine a 
wall adjoining to the highway, which 
does not fall till more than three 
months aften^ards, they are subject 
to an action on the case, for the con- 
sequential injury within three monihs 
after the falling of the walk Ho* 
berts V. Read. 16 £. R. 213 


HUE AND CRY. 


1 In following up a writ of execution to 
its con*^ummation under the Statute 
of Hue and Cry 8 G. 2. c. 16. which 
the subsequent statute of the 19 G. 2. 
c. Sk refers to and adopts as the mode 
of proceeding in case of a penalty re- 
covered by the executor of a revenue 
officer, killed in the pursuit of smug- 
glers, against the inhabitants of the 
hundred, (or of a lath in Kent,) it is 
sufficient for the sherift* to whom the 
writ had been delivered to return, 
even after the expiration of 60 days 
given him by the Act to return the 
writ, that he had delivered it to the 
justices of the peace of the hundred. 


&c. (who are charged with directing 
the levy on the inhabitants,) and that 
they had done nothing upon it; and 
the Court will not thereupon attach 
the sheriff’ for not returning the writ, 
but the next proceeding is against the 
magistrates to oblige them to do their 
duty. Wright v. St. Augustine's lath 
(Kent). 13 E. R. 544 

2 Stt. — Wlietlier, before the statute of 
hue and cry, the party robbed could 
have had an action against the hun- 
dred to recover damages for not keep- 
ing watch and ward? Jackson v. 
Caleswortk, Inhabitants. 1 T. R. 72 


.lEOFAlLS. 


1 If a Ipcal adion be brought and tried 
in a wrong county, the defect is aided 

.after verdict by 16 & 17 Car. 2. c. 8. 
The Mayor, bee. of London v. Cole. 

7 T. R. 583 

2 Statute of Jeoftiils will not assist on a 

writ of error from an Inferior Court, 
where one of two counts in a declara- 
tion is not laid within the jurisdiction, 
and the damages are general. Trevor 
V. Wall. 1 T. R. 151 

3 Where, in debt on bond by an admi- 

nistrator, the declaration alleged that 
administration was granted by the 
Bishop of Litchfidd and Coventry, and 
the venue in the margii^ was laid in 
London, but the liond was stated to be 
made at Derby, which is within the 
diocese, the Court on a general de- 
murrer held that to be sufficient, and 
that the bad venue in the margin was 
cured by the Statute of Jeofails^ MeU 
lor V. Barber. 3 T. R. 387 


4 In an action on statute 34 G. 3. c. 23. 

for pirating a pattern for printing ca]- 
lico, the omission of an averment in 
the declaration, “ that the day of first 
publishing the pattern was printed at 
each end of the piece of callico,^* 
(which, togjether with the name of the 
proprietor, is required by that statute, 
the monopoly being limited for three 
mouths from the day of first publish- 
ing the pattern), was holden to be 
aided by verdict; it being stated in 
the declaration that the defendants 
pirated the pattern within the term of 
three months from the day of the first 
publishing thereof, and while the plains 
tiffs were entitled to have the sole right 
of printing the same, S^c. Maemurdo 
V. Smith. 7 T. R. 518 

5 The statute 16 & 17 Car, 2. c. 8. 
which says that judgment shall not be 
arrested for want of the words vi et 
aarmis, or contra pacem, in actions of 
trespass, only applies to those cases 
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9&t Who protected from. 

tl^at appear on the face of the declara- 
tion to have beet^ evidently intended 
to be actions of trespass ; and not to a 


case where the memorandum is of 
''an action of trespass on the case/^ 
Savignac v. Eoome, 6 T. Ri. 125 


IMPRESSMENT OF SEAMEN. 


1 A seafaring man, servins: the office of 
headboroiigh, is not thereby exempted 
from being impressed. Ex-parte Fox, 

5 T. R. 27f> 

2 The Freemen and Livery of London 

are not exempted from being impress- 
ed for the sea-service, if in other 
respects fit subjects for that service'. 
Eex V. Young. 9 E. R. 466 

3 A carpenter belonging to a vessel em- 

ployed in the coal and coasting trade, 
is not exempted from being impressed 
by any statute now in force. Ex-parte 
Boggin. Id E. R. 549 

4 It docs not appear that the master of 
any vessel is merely, as such, exempted 
by law from being impressed; and 
where it appeared to the Court that a 
person, whose father was stated to be 
acting as mate on board a coasting 
vessel of 52 tons, had been just before 
appointed to act as master, upon a 
supposition that he would be thereliy 
exempted from being impressed, the 
Court refused even a rule to shew 
cause why be should not be brought 
up by habeas corpus to be discharged 
from on board a King’s ship, where he 
was placed after having been im- 
pressed. Barrow’s Case. 14 E. R. 346 

5 The slat. 6 & 7 IF. 3. c. 18. .y. 19. 
which allows to the master of every 
ship, engaged in the coal trade, two 
seamen free from being impressed, 
was said by the Court to be still in 
force. Ex-parte Dry den. 5 T. R. 416 

6 But in a subsequent case the Court 

determined that this section and others ] 
of the Act were merely temporary, 
and are no longer in force. Ex-pane 
Oallite. 7T. R.673 

7 And it was held that if the master 
nominate those seamen before the ship 
sailed, and they were afterwards im- 
pressed, the Court would grant a ha- 
beas ^corpus to the officer impressing 
them, to bring them up. that they 
might be discharged. 5 T. R. 416 

8 SecHs, if the men were not nominated 
until after they were impressed. Ex- 
parte Atl^son, 5 T. R, 419, n. 

9 A kecloian. employed in navigating 


down the river Tyne to the port of 
Shields, at the mouth of that river, is 
liable to be impressed, and cannot af- 
terwards bring himself within the 
protection of the 13 G. 2. c. 17. s. 2. 
exempting every person, not having 
before used the sea, who shall bind 
himself apprentice to serve at sea, 
from being impressed for three years 
from such binding. Ex^parte Softly, 

1 E. R. 466 

10 An apprentice in the Greenland 
fishery is no otherwise exempted from 
being impressed than under the general 
Act of the 13 G. 2. c. 17. which ex- 
empts all persons from being impressed 
before the age of 1 8, and every per- 
son who, not having before used the 
sea, shall bind himsdf ' apprentice to 
serve at sea for the first three years of 
such apprenticeship. Ex-parte Brocke, 

6 E. R. 238 

1 1 The 50 G. 3. c. 108. s. 2., w hich ex- 
empts certain persons who shall be 
employed in the fisheries of these king- 
doms, from being impressed, Extends 
to a lobster fishery, (Earned on by 
British subjects upon the coast of 
Heligoland for the purpose of suj>- 
plying the London market With that 
fish : and therefore, the Court dis- 
charged a mariner and an apprentice 
w ho bad been impressed out of one 
of the vessels engaged iiv4:hat>fishery. 
Payne and Tkorou^good^s Case. 

12 The Court discharged who 

had been impressed out of a fishing- 
smack ; he havihg hrfair impress pro- 
tection granted to him^hyjlhe Board of 
Admiralty, under the di«pi;tions of the 
stat. 50 G. 3. c. 108. though by the. 
accident of flie vessel’s sailing before 
it reached him, he bad it hdt to pro- 
duce to the impress officlf'it the time, 
as he ought to have had^ whiirh war- 
ranted the offieex in impi^esiiing him : 
and llioijgh the master had afterwards 
received a greater number of niaViners 
on board than were described m Uie 
Act. Prau's Case. IB E* R. J67 
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13 A protection from the impress scr- impress warrant is of a prior date to 

vice, granted by the favour of the such protection. Herbert's Case, 

Board of Admiralty, though for a cer- • 16 E. R. 165 

tain timCi may l>e set aside at plea- 14 A seaman, serving in the merchant 
sure, whenever in their judgment the service, is not exempt from being im- 

exigericy of the public service re- pressed i>ecause he is a freeholder, 

quires it: and it matters not that the | Rex v. Douglas, 5 £. R. 477 


INDICTMENTS. 


I. TREASON. 

II. FELONY. 

(a) Burglary, 

{b) Forgery, 

(c) Jncilemeni to Mutiny. 

(d) harceny and Robbery. 

(e) UnlaufuUy administeringOaths, 
ill. MISDEMEANOURS TO THE PERSON. 

(o) Assault, false Imprisonment, 
and Rescue. 

(b) Challenge. 

(c) Conspiracy. 

IV. MISDEMEANOURS TO PRIVATE PRO- 
PERTY. 

(o) False Pr0ences. 

(6) Forcible Entry, 

(c ) Threatening Letters, 

V. MISDEMEANOURS AGAINST PUBLIC 
JUSTICE. 

(a) Perjury. 

VI. MISDEMEANOURS AGAINST PUBLIC 
AND OTHER OFFICERS. 

(o) Disobedience qf Orders. 

(Jj) Extortion or Fraud. 

(c) Refusing Offices. 

VII. MISDEMEANOURS AGAINST PUBLIC 
TRADR. 

VIII. AGAINST THE PUB- 

LIC HEALTH, POLICE, OF ECO- 
NOMY. 

IX. NUISANCES. 

X. FORM OF INDICTMENTS. 

XL DEMURRERS. 

XII. WHEN QUASHED. 

XIII. JUDGMENTS. 


I. TREASON. 

1 Any intelligence sent to an enemy in 
order to serve them in shaping their 
attack or defence, though its object be 
to dissuade them from an invasion, is 
high treason. Rex v. Stone. 

6 T. R. 529 

2 On indictment for high treason in 
sending intelligence to the enemy, a 
letter sent by one of the conspirators 
in pursuance of the common design, 
with a view of reaching the enemy, is 
evidence against all engaged m the 
same conspiracy. Rex v. Stone, 

6 T. R. 527 

IL FELONY. 

(a) Burglary. 

1 Indictment for a burglary, laid in the 
first count to have been committed in 
the house of M. R. B., in the second 
of J, B., and in the third of A". 
It appeared that the place where the 
robbery was committed was the centre 
of a building, having two wings ; that 
in the centre building the business of 
M. R, B., J, B , W. N, and several 
other persons was carried on; that in 
part of one of the wings was the dwel- 
ling of M. R. B., and in the other 
part that of J. B . ; neither having any 

. internal communication with the cen- 
tre, except by a window in the dwel- 
ling of J. B., which looked into a pas- 
sage that ran the whole length of the 
centre, and that the other wing was 
occupied by W. N, from which there 
was no communication with the cen- 
tre. Setnble, that the robbery did not 
amount in law to a burglary. Rex v. 
^ggington. 2 B. &*P. 508 

2 The servant of three partners in trade 
had weekly wages, and three fooms 
assigned to him for lodging, over the 
bank and brewery office of the part- 
ners, with which it communicated by 
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a trap-door and a ladder ; a btirglary 
heiugcomaiitted in the bank injr- room, 
it was held that it was well laid to be 
in the dwelling-house of the three 
partners. Rex v. Stock. 2 Taunt. 339 

(/o Forgery. 

1 The counterfeit making of any part 
of a genuine note, which may give it 
a greater currency, is forgery : /riicre- 
fore, if a note be made payable at a 
country banker^s, or at his banker^s in 
London, who fails, it is forgery to 
alter the name of that London banker 
to the name of another London banker, 
with whom the maker makes bis other 
notes payable after the failure of the 
first. Rex v. Treble. 3 Taunt. 328 

2 If a person engraves a counterfeit 
stamp similar in some parts, dissimi- 
lar in others, to the legal stamp, and 
cutting out the dissimilar parts, utters 
the similar parts as genuine, con- 
cealing the space whence the dissimi- 
lar part is cut out ; this amounts to a 
forgery and uttering. Rex v, CoUicott. 

4 Taunt. 300 

3 In describing the offence of forging a 

stamp, it is enough to de^c^ibe it as 
a stamp provided and used in pursu- 
ance of an Act of Parliament, with- 
out setting out the impression or in- 
scription, or naming the amount of 
duty denoted thereby. Rex v, O?/- 
licQtt, 4 Taunt. 300 

4 In an indictment for feloniously dis- 
posing and putting away counierfeit 
bank-notes, it is not necessary to aver 
to whoffi the note was so disposed of, 
for the intent to defraud the Bank con- 
stitutes the olfehce, and it is not done 
away , by the circumstance that the 
notes were furnished by the firisoner 
in consequence of an application 
made by an agent employed thereto 
by the Bank, and that they were de- 
livered to him as forged notes for the 
purpose of being disposed of by that 
agent. Rex v. Holden. 

2 Taunt. 334 

5 An indictment, charging the defendant 
witli having in his possession a bill of 
exchange, purporting to be directed 
to one J. king, by the name and de- 
scription of J. Ring, forged the ac- 
ceptance of the said J. King^ &c. is 
bad ; because purport means what j 
appears on the face of the instru- 


ment, and the bill did not purport td 
be drawn on J. King. Rex v. Reading. 

I E. R. 180, n. 

S. P. Rex V. Gilchrist, ih. 

6 So where the indictment charged 

that the bill purported to be directed 
to Richard Down, Henry Thornton, 
John Freer, and John Cornwall, Jun. 
by the name and description of 
Messrs. Down, Thornton, ^ Co. Rex 
V. Esdall. id. 

7 An indictment for forgery must set 
out the forged instrument in words 
and figures. Rex v. Mason. 1 E. R. 180 

8 But upon an indictment for pub- 
lishing a forged receipt for money, 
witli the name Suphen Withers, &c. 
for the sum of 1 1. 4^. it was holden 
sufficient to set forth only the receipt 
itself as follows : “ 8th March, 1773. 
Received the contents above, by me 
Stephen Withers;^* without setting 
forth the account itself to which such 
receipt referred, and at the foot of 
which it was subscribed ; that account 
being only evidence to make out the 
charge. Rex v. Testick. 

1 E. R. 181, 

9 In an indictment for forging a bill 
of exchange, all the Judges held that 
it need not be stamped in order to.be 
received in evidence ; though in stal. 
23 G. 3. c. 49. imposing a duty on 
such instrumentfif'it is said that no bill 
of exchange shall l>e received as evi- 
dence unless it be first duly stamped. 
Rex V. Hnwkswood. 2 T. R. 006 

10 Upon an indictment fur disposing of 
and putting away a forged bank-note, 
knowing it to be forged, the prosecu- 
tor may give evidence of ot|ier forged 
notes having been uttered by the pri- 
soner, in order to prove his knowledge 
of tlie fprgery. Rex v. Wylie. 

1 N. R. 92 

S. P. Rex V. Tattersall. 1 N. R. 93, n. 

11 A forged bill was found upon A. 
who then resided in Wiltshire, and 
had resided there about a year under 
a false name, but which bill bore 
date* at a time when A. lived in 6a- 
mersetshire, in the neighbouihood of 
the person whose signature was forged, 
and more than two years previous to 
the bill being found upon him. On 
an indictment against A. for forgery 
of the note in Wiltshire, this \yas held 
not to be sufficient evidence of the 
ofience hiiving been committed ii; 
that county. Rex v. Crocker. 2. N. R. 
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(c) Incitement to Mutiny. 

1 In an indictment on 37 G. 3. c. 70. 
making it felony to endeavour to se- 
duce a soldier or sailor from their 
duty, it is sufficient to charge an en- 
deavour, &c. without specifying the 
means employed. Rex v. Fuller^ (in 
Cam. SCac.) 1 B. & P. IBO 

It Under a charge that A. endeavoured 
to excite B. to mutiny, being a 
soldier, knowledge of B*s being a 
soldier is implied. The word ad- 
visedly in such case is equivalent to 
scienter. 1 B. & P. IBI 

And see -Rex v. Higgins. 52 E. R. 12 

{d) Larceny and Robbery. 

1 A stockbroker having advised a pro- 
prietor of stock as to the proper time 
of disposing of it, sold the stock for 
him, and received the proceeds. The 
principal instructed him to purchase 
exchequer bills to the amount, but it 
being too late an hour on that day, 
the broker lodged the money with his 
own bankers, and gave the bankers of 
his principal a check for the amouiU. 
On the following day the principal 
drew a check on his bankers for a 
larger sum, and gave it to the broker 
to purchase exchequer bills. The bro- 
ker received of them bank-bills for 
tlie check ; with a part he bought ex- 
cheejuer bills for hfs principal, and de- 
livered them to the bankers of the 
principal, and with part of the resi- 
due he paid for American stock and 
foreign coin, which he had previoudy 
purchased with intention to abscond, 
and paid away the rest in discliarge of 
other d<?bts of his own> and absconded : 
Held, that this was no felony. Rex v. 
IValsh. 4 Taunt. 258 

But see 52 G. 3. c. 63. which now 
makes the oflence felony. 

^ ill an indictment on the 39 G. 3. c. 
85. against a servant for embezzling 
money received on bis master’s ac- 
count, it is not sufficient to follow the 
words of the statute, but there must 
be a positive allegation that the mo- 
ney was the property of the master as 
in the case of larceny. Rex v, Mc Gre- 
gor. 3B.&P. 106 

3 If a servant receive money for his 
master m the county of A., and being! 
called upon to account for it in the 
county of B., there deny the receipt 
of it, he may be indicted for tl)e em- 


bezzlement in the latter county. Rex 
V. Taylor. 3 B. & P. 596, n. 

4 Excheoiier bills, purchased by the 
Bank for good consideration, but 
signed in the name of the auditor of 
the Exchequer by a person not le- 
gally authorized, are securities, or, at 
least, effects, within the meaning of 
stat. 15 6r. 2. c. 13. s. 12.: and if a 
sei*vant of the Bank embezzle such 
bills, he may be convicted of felony 
under that statute. Rex v, Aslctt, 

1 N. R. 1 

5 If a servant, being solicited to become 

an accomplice in robbing his master’s 
house* inform his master thereof* w ho 
thereupon tells him to carry on tlie 
business* and consents to his opening a 
door leading to the premises, and being 
with the roblHers during the robbery, 
and also marks liis property, and lays it 
in a place where the robbers are expect- 
ed to come; this conduct of the master 
will not amount to a defence in an in* 
diclineut against the robbers. Rex v. 
Fggington. 2 B. & P. 508 

6 The defendant, who had been commit* 

ted for having ** with force and arms 
made an assault upon the prosecutor 
with intent feloniously to steal, take, 
and carry away from the person,,” kc. 
was bailed, because he was not charg- 
ed with any oOence within the statute 
7 (t. 2. c. 22* which enacts that if 
any person shall make an assault with 
an otKnsive weapon, or by menaces, 
or in a forcible matmer, demand mo- 
ney, kc. from any other person, with 
a felonious intent to rob such person, 
he shall be guilty of felony.” Rex v. 
Remnant. 5 T. R. 169 

7 Persons receiving any goods, &c. be- 
longing to a vessel m the Thames, 
knowing the same to have been stolen, 
may be prosecuted for felony utidcr 
stat. 2 G. 3. «*. 28. Rex v. Wyer, 

2 T. R. 77 

8 A banker clerk enters a bctilious 
sum in the ledger to the credit of a 
customer, and tells him he has paid that 
sum to his account; and on the faith 
of it obtains from the customer his 
check ^ the bankers, which the pri- 
soner pays to himself by bank-notes 
from lue till, and enters in thenvaste- 
book a true account of the check, 
drawer, and notes, as paid to a man.” 
This was held a felonious taking of the 
notes from the till. Rex v. Hummon. 

4 'iuunt. 394 
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9 In an indictment a^inat a receiver of 
»tolei!» ^)ds Jbr a m^sdemenmntr, un- 
der 6tat. 92 G. 3. c. 58. s, e31. it is not 
necessary to aver that the principal has 
not been convicted ;* but such a fact is 
matter of defence to be proved iiy the 
defendant. Rex v. Baxter. 5 T. R. 83 

(e) Unlawfully administering Oaths. 

1 The unlawfully administerinj^, by any 
associated body of men, of an oath to 
any person, purporting to l)ind him 
not to reveal or discover such unlaw- 
ful combination or conspiracy, nor 
any illegal act done by them, &c. is 
felony within the statute 37 G. 3. c. 
123., though the object of such asso- 
ciation were a conspiiacy to raise 
waires and make regulations in a cer- 
tain trade, and not to stir up mutiny 
cr sedition Rex v. Marks. 

3 E.R. 157 

2 The stat. 37 G. 3. c. 123. makes it felo- 
ny for any ]ierson in any manner or 
form whatsoever, to admini8ter,&c. any 
oath purportingor intended to bind the 
party to engage in any seditious pur- 
pose, or to disturb the public peace, or 
to be of any society, &c. formed for any 
such purpose, &c. or not to inform or 
give evidence against any associate, &c. 
And by s. 4. it shall not be necessary 
in an indictment for any such oflence to 
set forth the words of the oalb, but it 
shall be sufficient to sxt forth the pur- 
port of it, or some material part here- 
of: Held, that an indictment char- 
ging that the defendants administered 
to j. H. an oath inl^ided to bind him 
not to inform or give evidence against 
any member of a certain society form- 
ed to disturb the public peace, for any 
act or expression of his or theirs, &c. 
is good without alleging the tenor or 
purport of the oath "to be set forth, j 
and without shewing in what manner 
the public peace was meant to be dis- 
turbed by such society. Rex v. Moors. 

6E. R. 411) 

3 Upon ai| indictment on the statute 
37 G. 3, c. 123. making it felony to 
administer certain unla\ijpjl oaths, 
where the vrilness swcaang to the 
wofds spoken by way of oath bv the 
prisoner when he administered the 
same, said that he held a paper in bis 
ttand at Ae same time when he ad- 
ministered the oath, from which it 
was supposed that be read the w ords j 


et held that parot evidence of what 
e in fact said, was sufficient without 
giving him notice to produce such pa<« 
per. Rex v. MboH. 6 E. R. 421 

4 And where the oath on the face of it 
did not pilrpoit to be for a seditious 
purpose ; yet hekl, that evidence might 
be given to shew that the brotherhood 
therein referred to was a seditious so- 
ciety. ib. 

III. MISDEMEAJJOUns TO THE fERSOJT. 

(o) Assault, fake Imprisonment, and 
Rescue. 

And see post. tit. liuel. 

1 An indictment for an assault, false im- 
prisonment, and rescue, stated that 
the Judges of the Court of record of 
the town and countu, S^e. of P., issued 
their writ, directea to T. B. one of the 
Serjeants at mace of the said town and 
county, to arrest W., by virtue of which 
T. B. was proceeding to arrest W., 
within the jurisdiction qf the said 
Court, but that the defendant assaulted 
T. B. in the due execution of his office, 
and prevented the arrest : Held such 
indictment was bad ; it not appearing 
that T. B. was an officer of the Coui't ; 
and that there could not be judgment 
after a genera/ verdict on such a count 
as for a common assault and false im- 
prisonment, because the jury must be 
taken to have found that the assault 
and imprisonment was for the cause 
therein slated, which cause appears to 
have been that the officer was attempt- 
ing to make an illegal arrest of 
another; which being a breach of the 
peace, the defendant might, for aught 
tliAt appeared, have lawfully interfered 
to prevent it. Rex v. Osmer. 

5 E. R 304 

(h) Challenge. 

1 An endeavour to provoke another to 
commit the misdemeanour of sending 
a challenge to fight, is itseff a misde- 
meanour indietabk', particularly where 
such provocation was given by a wri- 
ting containing libellous matter, and 
alleged in the prefatory part of the 
indicUnent to have been done with in- 
tent to do the party bodily harm, and 
to break the King s peace ; the send- 
ing such writing being an act done to- 
wards procuring the commission of 
the misdemeanor meant to be accom- 
plished. Rex V, Phillips. G E. R. 464 
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S If one kilV another in d deliberate duel, 
under pTcf^obatlon of charges against 
hi^ character and conduct however 
grievous, it is murder in him and in 
his second, and therefore the bare in- 
citement to fight, though under such 
provocation, is in itself a very high 
misdemeanor, though no consequence 
ensue thereon against the peace: Rex 
V. Rice, 3 E. R. 581 

(c) Conspiracy, 

4 An indictment will not lie for con- 
spiring to commit a civil trespass upon 
property (snaring hares in a preserve) 
though alleged to be done in the night 
by persons armed with oflensive wea- 
pons to res^ist any persons opposing 
them. Rex V, Turner, 13 E. R. 228 

H In an indictment for conspiring to 
pervert the course of justice by pro- 
ducing a false certificate (under the 
hands of justices of the peace, that a 
road indicted is in repair) in evidence 
to influence the judgment of the 
Court ; it is not necessary to set forth 
that the defendants knew at the time 
of the conspiracy that the contents of 
the certificate were false ; it is suffici- 
ent that for such purpose they agreed 
to certify the fact as true, without 
knowing that it was so. Rex v. Maw^ 
bey, (Bart.) G T. R. GI9 

3 Where an indictment for a conspiracy 
was laid in Middlesex, where acts done 
by some of the eonspiralors were 
proved ; acts done by others of the 
conspirators in otlier counties were 
given in evidence against them. Rex 
y, Bowes, 4E. R. 171, 

IV. MfSDEAMEANOURS TO PRIVATE PRO- 
PERTY. 

{a) False Pretences, 

1 To constitute an ofltnee within stat. 
30 G, 2. c. 24. money or goods must 
be obtained by the defendant by a 
false pretence with intent to defraud : 
and it is no objection that the pretence 
consists in a represcnlatioii, as of 
some transaction to take idace at a/w- 

• ture time. Young v. Rex, (in error). 

3 T. R. 98 

2 W iierc the pretence is conveyed by 

words spoken by one defendant in the 
presence of others who are acting in 
concert together, they may be ail in- 
dicted 3 T. R. 98 

3 Ah indictment charging the defend- 


ant with obtaining money by false 
pretences is msuflicient, if it do not 
sheiv whaUthe false pretences wenc; 
and such a defect is a sufficient ground 
for reversing a judgment against the 
defendant. Rex v. Mason. 

2 T. R. 581 

4 An indictment at common law, charg- 
ing that the defendant, deceitfully in- 
tending by crafty means and devices 
to obtain possession of certain lotteiy 
tickets the property of A,, pretended 
that he wanted to purchase them for 
a valuable consideration, and delivered 
to A. a fictitious order, &c. purporting 
to be a draft on a banker for the 
amount, which he knew he had no 
authority to draw, and that it would 
not be paid, by virtue of which he oli- 
tained possession of the tickets, and 

! defrauded the prosecutor of the value, 
cannot be maintained, inasmuch as it 
does not charge the defendant with 
having used any false token to accom- 

j plish the deceit. Rex v. Imtu. 

' ‘ GT. R.5G5 

5 A mere false assertion, unaccompanied 

by a recommendation, is not indict- 
able. 6 T. R. 5G5 

6 In an indictment on the stat. 30 G. 2. 

c. 24. for obtaining money on false pre- 
tences, it is sufficient to allege that the 
defendant unlawfully, knowingly, and 
designedly pretendea so and so; by 
means of which said false pretences he 
obtained the money ; afterwards ne- 
gativing such pretences to be trcK*. ; 
though it be not in terms alleged 
that he falsely pretended, &c. and it 
seems it would have been sufficient to 
allege that he obtained the money by 
such and such pretences, averring 
such pretences to be false. Hex \. 
Airey. 2 ll. R. 30 

7 An indictment on 30 G. 2. c. 24. for 

• obtaining money by false pretences. 

must negative by special averment tlie 
truth of the pretences, it is not enough 
to charge that the defendant falsely 
pretended, &c. setting fonh the pre- 
tences, by means of which said false 
pretences he obtained the money, &c. 
therefore, for want of such averment 
in the indictment the Court reversed 
the judgment. Rex v, Perroti. 

2M.&S.379 

8 Persons appointed by commission- 
ers, though in an infOTmal manner, 
collectors of the property-tax under 
43 G. 3, c. 122. cannot be com icled 
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i>n an indictment charging them vith 
the receipt of duties oy colostr and 
pretence qf being collectors of duties 
under ^hat Act, though the monies 
were fraud ulenlly collected arid mis- 
<ipplied ; for they were in fact ap- 
pointed collectors, and in such charac- 
ter they received the money. Rex v. 
Dobson. 7 E. R. 2\S 

9 But they ought to have been indicted 
under 5 . 19 of the Act. ib. 

{b) Forcible Entry, 

} An indictment for a forcible entry 
may be maintained at common law, 
though the statutes give other reme- 
dies to the party grieved; providtd 
that the indictment charge the defend- 
ants With having used such force as 
constitutes a public breach of the 
peace. Rex v. Wilson. 8 T. R. 357 

2 If such indictment charge the defend- 
ants with having unlawfully and with a 
strong hand, entered the prosecutor^s 
mill, and expelled him from the pos- 
session, it is good. 8 T. H. S57 

(c‘) Direateniftg Letters. 

1 Threatening by letter, or otherwise 
to put in motion a prosecution by a 
public officer, to recover penalties for 
selling Fryar's Balsam without a 
fctamp (which by stat. 42 G. 3. c. 36. 
is prohibited to be vended without a 
jitamped label), for the purpose cf ob- 
taining money to stay,the prosecution, is 
nut such a threat as a firm and pru- 
denf man may not be expected to re- 
sist, and therefore is not in itself an in- 
dictable offbice at common law, al- 
though it be alleged that the money 
was "obtained ; no reference being 
made to any statute Which prohibits 
such attempt. Rex v. Southerton. I 

6 E. R. 126 

2 But it seems that such an offence is 
indictable upon the stat. 18 £lit. c. 5. 

.s, 4. for regulating common inform* 
ers, which prohibits the taking of mo- 
ney, without consent of Court, under 
colour of process, or without process, 
from any person, upon pretence of 
atiy offence against’a pepal Igw. tb. 

3 But no indicimenl for any attempt to 
confmit such a statutable misdemean- 
our can he sustained as a misdemean- 
our at common law, without at least 
bringing 0le offence intendfrd, within, 
und uying it to be against, the statute. 

6RR;126 


4 Though if the party so tlireatened bad 
been allieged to be guilty of the of- 
fence imputed wkhin the statute im- 
posing the duty and creating the pe- 
nalty, such an attempt lo compound 
and stifle a public prosecution for the 
sake of private lucre, in fraud of the 
revenue, and against the policy of the 
statute, which gives the penalty as 
auxiliary to the revenue and in fhr- 
therance of public justice for example 
sake, might also, upon general princi- 
ples, have been deemed a suflicieni 
ground to sustain the indictment at 
common law\ Rex v. Southerton. 

6 E. R. 126 

V. MISDEMiANOURS AGAIKST PL'^UC 
JUSTICE. 

(fl) Perjitry, 

1 To foiind an indictment for perjury, 
the miuisite circumstances are these: 

I the oath must be taken in a Judicial 
proceedings before a competent jurisdic^ 

I tion : and it must be materiai to the 
question depending, and false. Rex v. 
jlyktt. 1 T. 11 69 

2 Any person making or knowingly 

using a false affidavit taken abroad, 
(tiiough a perjury could not be as- 
signed on it here) in order to mislead 
our own Courts, and to pervert public 
justice, is punishable by indictment 
as for a misdemeanour. Omeily v. 
Newell. 8 E R. 864 

3 Perjury may be assigned on an affida- 
vit of an aitorney of the Court made 

I in answer lo a charge exhibited 

j against him in a summary way for 

having in his possession blank pieces 
cf paper with affidavit stamps, and the 
signatures of a Master extraordinary 
in Chancery and another person at 
the bottom of the papers. Rex v. 
Crossley. 1 T. H. 815 

4 It is no objection to such an indict- 
ment that it is not stated where the 
Court was holden when the original 
application was made, or when lire 
rule was made, calling on the defend- 
ant to answer the charge ; a sufficient 
venue being laid on the act of taking 
the false oath . 7T. R. 315 

5 In the indictment there must be an 
allegation of time and place, which arc 
sometimes material and necessary to 
be laid with precision, and sometimes 
not. Rex v. Aylett, 1 T. R. 69 
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6 Where time w not material, it need 

not l)e positively averred, and if unfJer a 
viddicctf may be rejected. Rex v. 
Ayktt. 1 T. R. 70, 1 

7 A complaint havin;^ been made ore 
tenus by a solicitor before the Chan- 
cellor in the Court of Chancery, of 
an arrest in returriinj^ home after the 
licarinq^ of a cause, the indictment 
stated that. ** tit. and upon the hearing 
of the a.iid complaint,** the (lefeiidant 
depose d,&c.; this i.s a sufficionCaver- 
ineiit that the complaint leus heard. 

I T. R. 70 

8 The complaint of the defendant beinc, 
that he was taken btfore he pfot to his 
own house in the parish of St. Martin 
in the Fields; innuendo his house in the 
linymarket, in St. Martin's, Ezc. The 
innuendo is only a more particiilar de- 
scription of the same house, and <;cK)d. i 

1 T. R. 70 

9 The oath btin<r, that tlicdcfemlaut was 
arrested upon the steps of his own 
door; an innuendo that it was the outer 
door isjjood. Bex wAylett. 1 T. R. 70 

10 An indictment for perjury assigned 

on an ollidavit sworn before tlie Court 
need not state, nor is it necessary to 
prove, that (he affidavit was filed of 
record, or exliihited to the Court, or 
in any manner used by t'ne party. 
Jicx V. Cross! ei/ 7 '1'. R. 3Io 

11 In an indictment for jicrjury com- 

rniltcd at tiie Admiralty Session, 
where llie commissitni was dirtcred to 
A., B., and C., and others not named, 
of whom A., U , avid C., were ainonp; 
others to be one ; the Court will take 
it to mean that, if either of the per- 
sons named of tiic ijuorum were pic- 
sent. it would be sufficient. Rex v 
Doxdin. 5 T. R. 311 

12 In such case it is not ncces-sary to set 
out the commission in the indictment. 

5 T. H. 317 

13 Rut where the prosecutor in perjury 
undertakes to set out in the indictment 
more of the proeeedinp^s tiian he need 
under the stat. 23 G. 2. c. 11. he must 
set them forth correctly. 5 T. R. 317 

Stating that at a Court of Admiralty 
Session J. K. was in due form of Ian 
tried upon a certain indictment then and 
there depending against him for mur- 
der, and that at and upon the said trial 
it then and there became and was made 
a matef'ial question whether, &c. are 
sufficient averments that the perjurv 
Was committed on the trial of J. K. 


for mni%r, and that the question 
on wdiich trie perjury was assig’ned 
was inaterial on that trial. Rex \. 
Dowlin. 5T. R. 311 

14 Ry stat. 23 O. 2. e. 11. the prose- 
cutor need only set forth In the in- 
dictment the substance of the ofibnee 
charged, and by what Court or be- 
fore whom the oath was taken (aver- 
ring such Court, &:c. to have com[ie- 
tent authority to administer the same), 
&c without setting forth the commi:^- 
sion or authority of the Court, &c, 

5 T. R. 317 

15 It is not necessary to set forth in an 

indictment for perjury so much of the 
firoceedings of the former trial as will 
shew the materiality of the question 
on which the peijurv is assigned; it 
is sufficient to allege generally that the 
particular question became a materird 
quest dm. ^ T. R 318 

IG One was indicted in Middlesex for 
perjury committed in an affidavit ; 
which indictment, after setling out sdi 
much of the affidavit as contained the 
false oath, concluded with a proni patet 
by the affidavit affiled in the Court of 
King's Rench at Westminster ,^c : tend on 
tills he was acquitted ; after whicli he 
was indicted again in Middlesex for 
the same pcijury, with this diflerence 
only, tliat the second ilKlietment set 
out lIu*^V/Y^^ of the affidavit, in which 
it was .<iutcd to have been sworn in 
London: uhicli was travcivofl by an 
a>crment that in fact the defendant 
was ^iO sworn in Aliddlestx and not in 
London: the Court of King’^ Bench held 
tliat he was entitled to plead aulrefois 
acquit'; for the Jitrnt Was not' con- 
clusive as to the place ct' swtariiig; 
and , tire same evulance as to the real 
[>lace of swearing the affidavit might 
have bech given under the first as 
finder the set’ond indictment ; and 
therefore the. defendant* had been once 
before put in' jeopardy for the same 
uflence. Rex v. Hmdeti. 9 E. R. 437 

17 Upon an indictment for perjury, in 
falsely taking the freelioldei 's oath at 
an election of a knight of the shire in 
the name qf J. W-; it aqfpcaring by 
competent evidence that the fretholn- 
er's oath was adiiiiidslered to a person 
who polled on the sep6n<! day of the 
election by the name of^ J. W.; who 
swore to liis freehold and place *of 
abode; and thJt fhefe riU'siich 
person"; and that the delenJaut voted 
B ii 
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,on ike second day, and was no free- 
holder; and some time after boasted 
* that he had done ihe iri^k, and was not 
paid enough for the job, and was 
- afraid he ^ould be pulled for his bad 
tote : and it not appearing that more 
than one false vote was given on the 
second day’s poll, or that the defend- 
ant voted in his own name, or in any 
other than the name of J. W. : Held, 
that there was sufficient evidence for 
die jury to presume that the defendant 
voted in the name rf J. W., and con- 
sequently (o find him guilty of the 
charge as alleged in the indictment. 
Rex V. Price. 6 E. R. 323 

18 The punishments directed by the 
statute IS G. 2. c. 18. to be inflicted 
upon peijury in falsely taking the free- 
holder’s oath at an election of a knight 
of the shire, are amulatite under the 
stat. 5 Eiiz. c. 9. 5. 6. and 2 G. 2. c. 
25. s. 2. to which the first-mentioned 
statute refers. Rex v. Price. 

G E. R. 327 

VI. misdemeanours AGAINST PUBLIC AND 
OTHER OFIICERS. 

(a) Disobedience of Orders. 

1 In an indictment against a public offi- 

cer, for breach of duty, it is sufficient 
to state generally that he is such offi- 
cer, without shewing his appointment. 
Rex V. Holland. 5 T. R- GOT 

2 In an indictment against a servant of 
the East India Company for ofltnees 
in India, it is sufficient to charge him 
with a wilful breach of duty without 
adding that it was coriupt. 5 T. R. 607 

3 In an indictment against an officer 
for disobedience of orders, it is not ne- 
cessary to aver that the orders have not 
been revoked, or that they are in 
force : if they be not still in force, it is 
a matter of defence. 5 T. R. 607 

4 Wiierea public officer is cliarged with 

a breach of duty, which duly arises 
from certain acts within the limits of 
Ins government, it is not necessary to 
aver, in an indictinenl against liim, 
that he had notice of those acts ; lie is 
presumed from his bituation to know 
them. 5T. R. 607 

5 A qbarge Ml an indictment against an 
officer with a 'breach of orders in not 
prosecuting a war with all ptrssible 
vigour and decision,” is too uncertain, 
even Jiviugh the charge be made in 

v( iy words of the order given to. 
him, 5 y. R. GOI 

Ti 


6 Where a duty is thrown on a body 
consisting of several persons, each is 
individually liable for a breach of duty, 
as well for acts of commission as of 
omission. Rex v. Holland. 5 T. R. 007 

7 Where two sets of magistrates have 
a concurrent jurisdiction, and one ap- 
points a meeting to grant ale licences, 
their jurisdiction attaches so as to t x- 
clude the other appointing a subse- 
quent meeting : though they may all 
meet together the first day : and if, 
after such appointment, the other set 
of magistrates meet on a subsequent 
day and grant other licences, their pro- 
ceeding is illegal and the subject of an 
indictment. Rex v. Sainshury. 

4 t. R. 4,51 

8 An indictment against certain com- 
missioners for a contempt of an order 
of Sessions in not paying the eosts of 
an appeal awarded against tlu in, sta- 
ting, generally, that the party appealed 
to tl’.e Sessions agaiiut a certain no- 
tice ill writing under the hands of five 
commi'i.'-ioners acting in the executi'ui 
of tlu: statute, and which notice was 
made, or purported to be made, under 
the powers given to them by the Act, 
seems sufficient ; for the Court will 
presume, as against the persons is- 
suing sue.li notice, that it was signed 
by them when lawfully assembled at 
a public meeting holden by virtue of 
the Act. Hex v. Kingston, 8 E. II. 4 1 

9 But counts in the indictment stating 
an appeal against a notice in writing, 
signed by A., B., €., D., and E., five 
of the commissioners, and an order by 
the Sessions that the commissioners 
acting under the statute, and being the 
respondents in the said appeal, on ser- 
vice of the said order, should pay the 
appellant 10/. costs of appeal; and 
alleging service of the order on those 
five and others acting as commissioners, 
SiC. ; and then charging, that at a sub- 
sequent meeting held by virtue of the 
Act, A., B., (omitting C.J D., and E., 
and also F. and G., commissioners, 
were present and acting, and formed 
a n»aji>rity, a demand of the lOi. cosies 
was made on those six, which they re- 
fuseil to pay : and other like counts, 
cliarging service of the order ii|x)n 
pan only of those who were indicted 
for a contempt of it, were on gen era! 
demurxer holden by the Court to U* 
baci And iJie oflence being laid 
jointly against the -several sets of tk> 
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fendhnts in each count ; the Court 
could not give judgment, on such an 
indictment even against the four who 
■were parties to tlie appeal, and on 
whom service of the order was alleged ; 
there being no ont,* count including 
those 0 lll 5 ^ Ilex v. Kingston. 8 E. R. 41 

(i) Extortion or Fraud. 

1 Public officers may be indicted for 
cnuiiling persons to pass false ac- 
counts with the pay-office in fraud 
of the revemie. itex v. liernbridge. 

6 E.R. 136, w. 

S A government storekeeper, resident in 
Aniiguii, transmitiin,.: IhlaC vouchers to 
liis agent, in London^ who delivered 
them at the cusu*in* house there, un- 
knowing of the fraud, is iudictulde in 
London, as if for his own act there. 
Rex V. MtiiUon. 6 E. R. 590, 

•I On an indictment on slat. 17 O. 3. r. 
*2€},s. 7. for Inking more than 10.9. in 
the loo/, for hrf)kcruge, &c., it is not 
necessary to prov(‘ that the (lefcndaiit 
took the exact sum laid in the indict- 
ment, though it he not laiti under a 
videlicet. Rex v. Gillham. 6 T. R. 205 

And on the trial of such indictment, it is 
to he left to the jury to consider whe- 
ther the exce.ss were really taken a.s a 
fair charge for drawing the writings, 
&c., or whether it were not so taken 
as a device to avoid the statute. 

6 T. R. 265 

(e) Refusing Offices. 

1 The Voluntary absence of a chief offi- 

cer of a corporation upon the charter 
day of election of his successor is not 
indictable ujyon the stat. 11 G, 1. c. 4. 
s. G., unless his presence as such chief 
officer he necessari/ by the constitution 
of tile corporation to constitute a legal 
corporate assembly for such purpose. 
Rex V. Corri^. 5 E. R. 372 

2 indictment that the defendant was 
a])pointed t.verseer of the poor of the 
paritdi of A., and that be afterwards 
ref used to take the said office af over- 
seer of the parish, to which he was so 
anpointCv!,’' was held good on demur- 
rer. Rxx V. Burder. 4 T. R. 778 

MI. MISDEMEANOURS ACAIKST TUBUC 
TRADE. 

S It is not an indictable nlJence to exer- 


cise a trade in a borough, contrary to 
the bye-laws of that borough. ‘ Rex 
V. Sharpless. ^ 4 T. R. 777 

2 It seems that persons putting on board 
a ship an unknown article of a com- 
bustible and dangerous nature, with- 
out giving due notice of its contents, 
so as to enable the master to use pro- 
per precautions in the stowing of it, 
is guilty of a misdemeanour. William? 
V. The East India Company. 

3 E. R. 201 

3 An indictment on the stat. 23 G. 3. c. 
13. for enticing artificers to go out of 
the kingdom, kc. alleged that the de- 
fendant contracted with the manufac- 
turer, kc to go out of this king- 
dom of Great hritt.in into a foreign 
country called America, such foreign 
country not being then within the do^ 
minion of or belonging to the crown 
of Great Britain :** And held good 
after verdict. Rex v. Myddletofi. 

6 T. R. 739 

VIII. MISDEME.AXOUns AC.MXST THt. PUU- 
LIC HE.ALTll, POLICF, OR ECONOMY. 

1 Taking up dead bodies, even though 
for the purpose of dissection, is an in- 
dictable offence. Rex v. Lynn. 

2T. R.733 

2 The stat. 26 G. 2. c. 6. s. 1. enacts that 
all persons going on board ships com- 
ing from infected places, shall obey 
such orders as the King in Council 
sfiall make, without annexing any par- 
ticular punishment; the disobedience 
of .such an order is an indictable of- 
fence, and punishable as a niisdemean- 

' our at common law. Rcr \. Harris. 

4 T. R. 202 

3 S>u. Whether the penalties in s. 5. at- 

tach on any other tlian the captain, 
seamen, ami pas-Ncngers ? db. 

4 Indictment lies agaiu.st one who was 
clerk to the agent for French prisoners 
of war, for taking bribes in order to 
procure the exchange of some of them 
out of turn. Rex v. Beale. 

1 E. R. 183, 

5 In an indictment on the 15 f?. 2. c. 
RS. s. 3. it is not necessary to aver 
that the defendant is a common utter- 
er of false money. Rex v. Smith. 

4 ’ 2 B. & P. 127 

6 The exchanging guincai^ for bank- 
notes, taking ibit guineas in such ex- 
change at a higher value than they 
were current for hv the Eirg'^s prgeJi*- 

Bad 
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mation, is not an offence ag«iinst tlie 
stat. 5 & G Ed. 6. c. 19. Rex v. Dc 
Yonge. 14 E. R. 402 

IX NUISANCES. 

See BRIDGES, ante,p. 170. 

HIGHWAYS, ant€,p. 3G0. 

1 A ^reat number of persons at Bir- 
minghavi^ (2500) admitlinj): of an ex- 
tension to 20,000, covenanted by a 
deed of co-partnership to raise a large 
caf)ital (20,000/.) by small subscrip- 
tions of 11. for each share, for the pur- 
]) 0 se of l)uy.ins corn, grinding it, ma- 
le ing bread, and dealing in and distri- 
buting flour or bread amongst the 
}^artners, under the name and firm of 
77’t Binuingham Fiour and Bread 
Company, and under the management 
of a Committee ; and covenanted that 
no partner should hold more than 20 
shares, unless the same should come 
to him by marriage, &C or act of law; 
and that each member should weekly 
. purchase of the co-partnership a ct r- 
tain quantity of bn ad or flour, not ex- 
ceeding* L?. in value, for each share, 
as the committee should appoint ; and 
that no partner should assign his share, 
unles.s the as-signee should enter into 
covenant with the other partners for 
the performance of all covenants in 
tlie original deed; and that tlie ma- 
jority of partners at u public meeting 
may make bye-laws to bind the u hole. 
Rea V. IVebF 14 E. I1.4CG 

g And upon an indictment against se- 
veral of the partners charging them, , 
upon the stui. G G. 1. c. 18. 5. 18. and 
19., as for a public nui.su nee, with in- 
tending to prejudice and aggrieve di- 
vers of the King’s subjects in tluir 
trade and commerce, under false pre- 
tences of the public good, by subscri- 
bing, colbcting, and raising, and also 
by making subscriptions toivards rai. ing, 
a large suni for establishing a new and 
nnlawful undertaking, tending to the 
ernn in on grievance, of great nuni- 

Viers of the King’s subjects in their 
trade and commerce, i. e. making sub- 
scriptions towards rai.sirig 20,000/. in 
20,001) ^llarc.s, for ti c purpose of buy- 
ing corn, and grinding and making it 
jnlt flour and bread, and dealing in 
iind di>trii)Uting the same; and also 
will) p re.su m ing to act us a corporcUe 
body and pretending to raise a ii ans- 
jerabie and assignable slock, for the 
same pui*poJes ; ibid. 


3 The jury having found sp( cially, that 
the company was originally, (uuring 
the high price of provision ) insu- 
tuted from laudable motives, and for 
(he purpose of more regularly supplying 
the town of B. and the ne igh.fi ourhood 
with flour and bread, and that the 
same was originally, and still is benefit- 
did to the inhabitants at large, but is 
€. at the time of finding the special 
verdict, which does not include the 
time of the offence charged in the in- 
dictment) prejudicial to the bakers 
and millers of the town and neigh- 
bourhood in their trades : the Court 
gave jndginent for tlie defendants, 
considering the case not to be within 
the stat. C G. 1. c. 18, 18 & 19, on 

which the indictment was framed. For, 
l.^t. The fact of any nuisance is nega- 
tived by the special verdict, du* ing the 
time to which the ojfcnres charged relate. 
2d1y, Though the defeiidaiils are found 
to have raised a lafge capital by small 
subscriptions, which is one ingredient 
of a nuisance mentioned in the Act ; 
(/. c. where referable to undertakings 
prohibited by the Act ;) and though 
the share.s were made transferable to 
a certain extent, (but to a certam exie7U 
only,) i, e. upon the vevnloes entering 
into similar covenants with the origi- 
nal partners; whicli may be another 
ingredient of a nuisance in the Act ; 
and though the delLudants have as- 
sumed certain equivocal indicia of a 
corporation, i. c. tlie taking a eoininon 
naiiic, (though tins was not found by 
the jury,) having a managing com- 
mittee, general meetings, and a power 
to make hye-laws; yet all these things 
being «lone for the purpose of buying 
corn and making it into flour and bread 
for the supply of ihc partners, which 
does not, upon liie face of it, appear 
to be a dangerous and mischievous un- 
dertaking, tending to the common 
grievance, &c. nor is found in fact so 
to he ; and not being one of the spe- 
cific nuisances pmhibited by the sta- 
tute ; namely, the acting or pretend- 
ing to act as a boiiy corporate; the 
raising or pretending to raise trans- 
ferable stock ; (even if that be a nui- 
sance per sc Within the Act, without 
reference to the nature of the under- 
taking;) the transferring or pretend- 
ing to transfer any shares in such 
stock witiiout authority l)y statute ; 
the acting or pretending to act under 
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any charter gjanted for special and 
di Derent purj)Ospr> by persons usin*^ 
sucij charier for raising and tran-flr- 
ring- stock ; or so acting under any 
oh?oIete charfr r, become void or void- 
abl !iy non ?(ser, abuser ^ or dissolu- 
tion it is not within the terms and 
intent of the i.ui sauces created by that 
statute. 14E. II. 40t) 

4 But the Court of C. P. would not de - 

cide tilt question wlietiicr the Go/Jen- 
bine Brewery were a nnisanre within 
b fr. 1 . c, 18. upon a motion to set 
aside judgment confessed to them. 
Brown v. Holt, 4 Taunt. 587 

And see Rex v. Dodd. 9 E. R. 516, post. 

5 A waggoner, occupying one side of a 
public street iu a city, before Iiis 
warehouses, in loading and unloading 
his waggons for several liours at a 
time, both day and night, and having 
one waggon at least usually standing 
before his warehouses, so that no car- 
riage could pass on that side of the 
street, and sometimes even foot pas- 
sengers were incoinrnodetl, by cum- 
brous goods lying on the ground ready 
I’or loading, is indictable for a public 
nuisance ; though there w ere room 
Ibr two carriages to pass on the op- 
posite side of the street. AV.r v. Rus- 

(i E. R. 427 

0 On an indictment for a nuisance in 
erecting a wall across a road (not for 
continuing the nuisance), it is not ne- 
cessary to jtidge Miat the nuisance i>e 
abated. Rex \. Tbc Justices of the If. 
li. of Yorkshire. 7 1’. R. 4u7 

7 But where it is >lattd in the indict- 

ment to be an existing nuisance, there 
must be judgment to iiliate it. Rex 
V. Stead. 8 T. R. 141 

8 If the Court be satisfied that a nui- 
sance indicted is already tfKctually 
abated before judgment is prayed ujion 
the indictment, they w ill not in their 
discretion give judgment to abate it. 
And they refused to give such judg- 
ment upon an indictment for an ob- 
struction in a public highway ; which 
highway, after the convictioii of the 
dellndant, was regularly turned liy an 
order of magistrates, and u certificate 
obtained that the new w ay was fit for 
the passage of the public, and on alVi- 
davits that samuch of the okJ way in- 
dicted as was still retained was freed 
from all obstruction. Rex v. Incledon. 

13 E. R. 1G4 


X. FORM OF INDICTMENT. 

I Every indictment must contain a com- 
plete description of such facts and cir- 
cumstances as constitute the crime, 
w ithout inconsistency or repugnancy. 
But, except in certain cases, where 
technical expressions, having grown by 
long use into latv, are recpiired to be 
used, the same sense is to be put on 
the words of an indictment which 
they bear in ordinary acceptation: 
and if the i^ense of any word be in 
ordinary acceptation ambiguous, it 
shall Ixi construed according as the 
context and subject-matter require it 
I to be, in order to make the ndiole con- 
sistent and sensible. The w'ord tmtil 
may therefore be construed either ex- 
clusive or inclusive of the day to which 
it is applied, according to the context 
and subject-matter. Rex v. Stevens 
and A grew. 5 E. R. 244 

2 Where an evil intent, accompanying 
an act, is necessary to constitute such 
act a crime, the intent must he alleged 
iu the indictment, and proved ; though 
it he sufficient to allege it in the pre- 
fatory part of the indictment. But 
where the act is in itself unlawful, thu 
law infers an evil intent, and the alle- 
gation of such intent is merely nialtcr 
of form, and need not be proved by 
extrinsic evidence on the part of the 
prosecutor. Rex v. Phillips. 

G £. R. 4G4 

o Time and place must be added to 
every material fact in an indictment. 
Rex V. Holland. 5 T. R. 007 

4 Slating the defendant to be late of IV., 
and laying the oftence to he at the 
parish (foresuid, was held not to be 
sullicieiitl}- certain. Rex v. Mathews. 

5T.R. 1G2 

5’ It is no objection in arrest of judg- 
iner.t, that the iiidictnient contains se- 
veral charges of the same nature in 
the diflerent counts. Young v. Rex, 

C in error). T. R. 98 

G But iu the case of fldony, if it appear 
before the prisoner has pieadt d or tliu 
jury are charged, that he is to be 
tried for separate offences, the .ludge 
iu his discretion may quash tin? in- 
dictment. 3 T. R. lOG 

7 Or if the Judge do not discover it till 
after the jury are charged, ho iqay 
put the prosecutor to his election on 
which charge he will proceed. 

3 T. R. lOG 
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8 Semble, that if one endeavour to com- 

prize two separate offences, a count 
in an indictment charging that endea- 
vour may contain those two offences. 
Rex V. Fuller, 1 B. & P. 181 

9 If in the statement of any offence by 

statute, there be any vkscription in 
the negative, the affirmative of wliich 
would be an excuse for the defendant, 
the proof of it lies on him, and it 
need not be stated in the indictment. 
Rex V. Baxter, 5 T. R. 83 ! 

10 Plea of autrefois acquit, which | 
does not state the record of acquittal, 
is bad. On writ of error, brought on ; 
a judgment of conviction for felony | 
at the General Quarter Sessions, the 
Court will only look to the record of 
conviction, although the justices re- 
turn also the record of a former ac- 
quittal. Rex V. IViiday, 1 M. & S. 183 

11 In an indictment for an otTence at 
common law, a conclusion of contra 
fonnam statuti may he rejected as sur- 
plusage. Rex V. Matheivs. 

5 T. R. 162 

XI. nEMyiiaER. 

1 Upon a demurrer to an indictment 
found in an inferior Court, oljjections 
rnay be taken as well to the jurisdic- 
tion of such Court as to the subject- 
inatter of the indictment. Rex v. 
Fearnley, 1 T. R. 316 

3 And where the caption of the indict- 
ment stated the Court of Quarter Sc s- 
sions, where such indictment was 
found, to have been held on an impos- 
sible day, it was fatal. 1 T. K. 316 


3 It is no objection, demurrer, that se- 
veral different defendants are charged 
in different counts of an indictment 
for offences of the same nature ; 
though it may be a ground for appli- 
cation to the discretion of the Court to 
quash the indictment. Rex v. 
ton. 8 E. R. 41 

XII. WHEN QUASHED. 

1 The Court will not quash a defective 
indictment on the motion of the prose- 
cutor after ydt a pleaded, before ano- 
ther good indictment be found. Rex 
v, Wy7tn, 2 E. R. 226 

XIII. JUDGMENTS ON. 

1 When a defendant in an indictment is 
brought up for judgment, his acts sub- 
sequent to the trial may be considered 
eitiier by way of aggravating or miti- 
gating the punishment, even though 
they be separate and distinct offences, 
Tor which he may be afterwards pu- 
nished. But in such cases the Court 
will take care not to inflict a greater 
punishment than the jmincipal charge 
itijclf will warrant. Rex v. IVithers. 

3 T. K. 428 

And Rex v. Walter, 3 T. R. 432 

2 A defendant in an indictment lor a 
misdemeanour cannot pie id over to the 
charge, after a plea in abatcnu nl fur a 
niisnoititr, on which issue is taken and 
found against him ; and if he demur 
to an indictment wliciher ir^ abatement 
or otherwise, the Court will not give 
judgment against him to an.ca cr over, 
but final judgment. Rex v. Gibson, 

S E.ll. 107, 111 


INFANT. 


I. PttIVILEGtS AND INCAPACITIES. 

II. CONTRACTS BY. 

(а) Where binding, 

(б) When void or voidable, 

III. GUARDIAN, HQW CHANGED, 
ly. ^LEADINGS and EVIDENCE. 

I. PRlVtLECES AND INCAPACITIES. 

1 An infant fcay consider whoever en- 


ters on his estate, as entering for his 
use. Per Kenyon, C. J. Doe v. Keene. 

7 T. R. 390 

And Ex parte Grace, 1 B. & P. 376 

2 An infant may sue on a contract in 
part executed by him, and wliicli is 
for his benefit, Warwick v. Bruce, 

2 M. & S, 20'} 

3 Assumpsit on an account stated does 

not lie against an infant. Trueman v. 
Hurst. 1 T. R. 40 

4 Even though the particulars of the 

account were for ntctssarics. Bart- 
lett V. Emery. 1 T. R. 42, n. 
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5 A plaintiff cannot convert an action 
founded on a contract into a iort^ so 
as to charge an infant defendant. 
Jennings v. RundalL 8 T. R. 3-35 

6 An infant cannot pray the parol to 
demur in any other stage of the pro- 
ceeding than at the time of pleading. 
Derislcij v. Custance. 4 T. R. 75 

7 An infant devisee sued by a specially 
creditor of the devisor cannot pray 
the parol to demur by reason of his 
nonage; such privilege of an heir who 
is in by dcvscent not being extended 
to a devisee by the slat. 3 IV, & M. 
c. 14. which charges the land in his 
hands for the specialty debts of the 
devisor. Flasket, Exor, v. Beeht/, 

4 E. R. 485 

8 The Court of C. P. refused to dis- 

charge a defendant on a common ap- 
pearance on the ground of infancy. 
Madox V. Edm, 1 B. & P. 480 

9 The Court refused on motion to dis- 

cliarge an infant, wdto had sued with- 
out prochein arny or guardian, and was 
in execution for the costs. Einlay v. 
Jovdc, 13E. li.6 

IJ. CONTRACTS BY. 

(«) Where binding, 

1 It seems that an infant may bind him- 

self by a promissory note given for ne- 
cessaries, and for instructing him in the 
business of a hair-dresser, Trueman 
V. Hurst, 1 T. K. 40 

2 An irilant, a captain in the army, is 
liable to pay for a livery ordered for 
his. servant, rts necessaries ; but not for 
cockades ordered for tlie soldiers of 
bis company. Hands v. S/aney, 

8 T. R. 578 

2 If an agreement made by au infant be 
for benefit at the time, it shall bind 
him. Maddon d. Baker v. White. 

2 T. R. 159 

(/>) When void or voidable, 

1 An infant can on no account bind him- 
sdfinabond with a penalty condi- 
tioned lor payment of interest as well 
as pi ’Mcipal. Fisher \\ Jloiehray, 

8 E. R. 330 

2 A warrant of attorney given by an 
infant was declared by the Court of 
C. P. to be absolutely void, and that 
Court refused to confirm it ; though 
the infant appeared to have given it, ^ 


(knowing that it was not valid) in col- 
lusion with another. Saunderson v. 
Marr, 1 H. B. 75 

3 An infant slave in the West Indies exe- 
cuted an indenture, by which he cove- 
nanted to serve B. for a certain term 
of years as bis servant, and B, cove- 
nanted to do certain things on his 
part ; B. then came to England with 
the slave: In an action against A, 
who had seduced him from the service 
of B., A, was not permitted to allege 
that the contract was void as being 
made by an infant and a slave, and 
therefore that the declaration, which 
stated him to have been retained as a 
servant for a terra of years was not 
proved; for the Court (ofC. P.) held 
that the effects of such a contract might 
be the manmnission of the slave; and 
consequently that it was for his own 
benefit, and therefore that it was at 
most, rmly voidable by the infant him- 
self. Keane v. Boycott. 2 11. B. 511 

III. GUARDIAN, HOW CIIANGKD. 

1 If a guardian is changed pending an 
action, the fact ought to be statecl by 
an entry on the record. Davies \. 
Lockett, 4 Taunt, 7G5 

IV. PLEADINGS AND EVIDENCE. 

1 Where the plaintiff declared that 

at the defendant's request he had 
delivered a mare to t^e defendant to 
be moderately ridden, and that the 
defendant, maliciously intending, 
wrongfully and injuriously rode ihe 
said mare so that she was damaged, ^'c. 
it was holden that the defendant might 
plead his infancy in bar, the action be- 
ing founded on a contract. Jennings 
v. RundalL 8 T. R. 335 

2 Jn replying to a plea of infancy, the 
plaintilf must shew enough in his re- 
]dieaiion to maintain every part of the 
declaration. Trueman v. Hurst, 

I T. R. 40 

3 If the plaintiff reply to a plea of in- 
fancy, that the defendant afler he had 
attained 21 confirmed his promise, and 
the defendant rejoined that he didnot^ 
the plaintiff need only prove a ^pro- 
mise, and the defendant must shew 
that he w^as under age at the lime, 
Borthwick v. Carriithei's, 1 T. R. 048 

4 Replication to a plea of infancy, that 
delendant, since the making of th# 
promises^ attained £tnd that bf- 
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fore the cxhihitintj of the bill he rati- 
fied and confinued the promises, i? 
good after verdict, thoujxh it omit to 
allege that lie ratified and confirmed 
them after he came of age. Cohen 
V. Artnsirong. 1 M. & S. 724 

5 In an action for goods sold to an in> 


fant, the issue being necessaries, if any 
part of the articles proved to have 
been furnished to the defendant, may 
fall within the description of necessa- 
ries, the evidence ought to bo left to 
the jury. Maddox v. Miller. 

I M. & S. 738 


INFERIOR COURT. 


N. B. See tit, COSTS, ante 21.; 

JURISDICTION, post, 

J Wherever a plaintift' cannot sue in an 
inferior Court, he may sue in the su- 
perior C<^-urts fur a debt under 40a. 
Bushy V. Fear on. 8 T. K. 23.5 

2 The Court of Conscience at Nexvcastle 
can only hold plea where both the 
plaintift' and the defendant ve>ide 
within the jurisdiction. 8 T. R. 235 

3 The stat 29 G'. 2, c. 37. <loes noi 
give power to the courts baron of 
Sheffield and Ecclesall to hold -uit 
agaimt persons residing within the 
jurisdiction of those Courts in causes 
arising without. Bex v. Danscr. 

C T. R. 242 

4 Where a stockbroker had uiven bond 
to the Chamberlain of London in U)/. 
conditioned for the payment of 40a., 
being the aiTiOunt of the <Iuty payable 
under stat. GAnne, c.lG,§ 4. annually 
by brokers insLoadon, and refusing to 
pay the said duty, was summoned i’ev 


the same before the Court of Reqf!e.«ts : 
the Court held that the Commission- 
ers were hound to hear and determine 
the case, and that the duty of *10 a. 
was not merged in the forfeiture of 
the bond. Bex v. London Court of 
Reciucsts. 7 E. R. 292 

5 In an inferior Court the declaration 
must allege that the money was had 
and received within the jurisdiction, 
as well as that the defendant promised 
to pay within it. Trevor Wall. 

\ T. K. 151 

6 But in an action on the case for res- 

cuing a debtor tak(Mi upon mesne pro- 
cess .«incd out of an inferior Court, it 
was holden not to be sufficient ground 
for arresting the jiidgnn nt after ver- 
dict that it was not alleged that the 
cause of aclit.n arose within the juris- 
diction : — or that it was not alleged 
that the party IhIow did not appeal- at 
the return of the writ, dkntky v. 
Donnelly. B T. li. 127 


INFORMATION. 


I. ON WHOSE APPLIC.\TION AND AO’AINST 
WHOM CHANTED. 

II. PLEADINGS AND EVIDENCE. 


I. ON WHOSE APPLICATIO.S AND AGAINST 
WHOM GRANTED. 

N. B Where the Court trill grant an 
Information against Magistrates, See 

JUSTICES OF THE PEACE, 

1 The King may recover a jicnaity given 
by, statute, by an inforiuation filed by 
the Attoruey-General. Bex v. Hymen. 

7 T. R. 536 

2 A party applying for an information 
must waive his right of action; but 
if the Court^ on bearing the whole mat- 
ier, arc of o[)inion that it is a proper 


subject for an action, they may gi^e 
the party leave to bring it. Bex v. 
Sparrotr. 2T. R. 198 

3 The defendant on an informal ion on 
slut. 24 G. 3. c. 25. § 64. respecting 
Last India delimpients, must make 
his application for a mandamus for 
the exdiriiiiation of witne.sse.‘i, wulnn 
the four first full days if at all, after 
plea pleaded. Bex v. Holland. 

4 T. R.^6G2 

4 The Court will not grant a criidinal 
information against the members of a 
corporation fur a misapplication of the 
corporation money ; but it is rather a 
subject for an application to the Court 
of Chancery. Bex v. Watson. 

9T.R.199 
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4 An order made by a corporation and 

entered in their book?, ?tatini* thur 
A. B., (atjain4<t whom a jury had fuii ! ■ 
a verdict with lar<»e damaj^cs in an ac- 
tion for a malicious prosecution for per- 
jury, which verdict had been continned 
in the Common Pleas) was actuated by 
mot ves of public justice, &c. in prefer- 
ring the indictment, is such a libel re- 
flecting on the administration of jus- 
tice for which the Court will grant an 
inforniation against the members ma- 
king thnt order. 2 T. R. 199 

<> Tilt* Court granted an informal iot 
agaiiist a person refusing to take on 
himself the ofiice of sheriff) because the 
vacancy of the office occa. ioned a stop 
of public justice, and the year would 
be nearly expired l)eforc an indictment 
could be brought to trial Rex v. 
IVoodroxv. 3 T. R. 731 

7 Infonnation granted for endeavouring 
to procure the appointimrit of cer- 
tain persons to be overseer'^ of the 
])oor, with a view to derive a private 
advantage to the party. Hex v. Joliffc 
lE.Rl5in. 

5 Whether or not the particular scliemc s 
<lenounced by the stat. 6 G. I. c. 18. 
§ 18. as manifestly tending to the 
common grievance, prejudice, and in- 
convenience of great nunYbers of sub- 
jects in their trade and other affairs, 
lie ill themselves unlawful and prohi- 
bited, without reference to the fact 
of huci) tendency in a particular in- 
stance in the opinion of a Court and 
jury ; such as the raising great .vum? 
by subscription for trading purposes, 
and making the shares in the joint 
stock trarisi’crable ; at any rate the in- 
viting of such subscriptions by hold- 
ing out false and illegal conditions, 
^ucll as that the subscribers would not 
be liable beyond the amount of tiieir 
re.xpective shares, seems to be an of- 
fence within the Act. But as the sta- 
tute had not been acted upon for a 
great length of time, and was now 
sought to be enforced by a private re- 
later, who seemed not to have been 
deluded by the project-, but to have 
subscribed with a view to an ap{>lica- 
tioii to the Court, they refused to in- 
terfere, by granting an information, 
though they discharged the rule with- 
out costs. Hex Vi Dodd. 

9 E. R, 516 

9 A criminal information having been 
granted against the defendant, he, be- 


fore the trial at NisiPrhis, distributed 
handbills in tl^c as ize town, vindica- 
ting Ills ovfn cemduct, and reflecting 
on the prosecutor’^. This matter be- 
ing disclosed to t ::e Judge at iV«i 
Prius by an affi 'avit, was held a suf- 
ficient ground to pul off the trial ; and 
that affiflavit being returned to this 
Court, they grantc I another informa- 
tion on it against the defendant for 
such criminal conduct, considering the 
aftidavit taken at Nisi Prinn as taken 
under the authority of this Court. Her 
V. Jolife. 4 T. R. 285 

II. PLn VDIXGS AND EVIDENCE. 

1 Where an information on the stat. 
33 G. 3. c. 52 § 62. prohibiting o/- 
fum of the East India Company, re- 
siding vi India, from receiving pre- 
sents, charged that the defendants be- 
ing British subjects on the l>t of Ja* 
nnarj/, 1791, and from thence for a 
long time, to wit, vntil the 29lli of 
Noreniber, 1795, held certain offices 
under the Company, and during all 
that time resided in the JCast Indie.s; 
and that ivhllst they held the said 
offices fis aforesaid, and whilst they 
resided in the hast Indies as (foresaid, 
to ivit, on the 29/4 cf November, 
1795, they received certain presents: 
Held, that the context shewed that 
the v\ord until was to be taken 2 /.- 
clasive of the 2yth of November, 1795. 
But that if it hud been incapabTle of 
receiving an inclusive coiustnictioii, 
the words under the fisrt videlicet, 

until the 2[)th of November, 1795,’" 
could not have been rtjecteJ as sur- 
plusage; for that can never be whyre 
the allegatioii is sensible and con- 
sistnit ill the place where it occurs, 

• and not repugnant to antecedent rriat- 
ter, though laid under a videlicet, 
aiul how ever inconsistent witll dn hl- 
legalion subsequent. Hex v. Stevens. 

5EvR.244 

2 An information at, common law for 
a conspiracy between the captain and 
purser of a man of war for planning 
and fabricating false vouchers to cheat 
the Crown (which planning gild fijibri. 
cation were done upon the high seas), 
is Well triable in Middlesex, upon proof 
/Acre of the receipt by the comiuis- 
siohere of the navy of the false vouch- 
ers transmitted thither liy one of the 
conspirators thr6/i‘gh the medium of 
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the po»t^ and the application there of 
a third person, a holder of one of such 
vouchers (a bill of exchange) for pay- 
ment. which he there received. Rex 
V, Brisac and Scott, 4 E. R. 164 
3 An affidavit by A, stating that B, had 
brought him a challenge from C., and 
that B, bud refused to make an affida- 
vit that C. sent him with it. is not evi- 


dence in which the Court will grant 
a rule nisi for a criminal information 
against C. for sending the challenge. 
Rex V. Willet. 6 T. R. 294 

4 Evidence to the character of a defeiid- 
ant is not admissible upon the trial of 
an information in the Exchequer. The 
Attorney-General v. Bowman. 

S B. & P. 532. «. 


INQUIRY— WRIT OF. 


I. WHEN NECESSATiY. 
II. HOW EXECUTED. 


li W'HEN NECESSARY. 

1 Defendant having suffered judgment 
by default in an action on a bill of 
exchange, the Court referred it to the 
Mai?UT to see what was due for prin- 
cipal and interest, without executing 
a writ of inquiry. Shepherd v. Charter. 

4T.R.275j 

2 In the Court of Common Pleas, it is I 
refeiTed to the protlionotary ; either on 
a promissory note or hill of exchange. 

Rashley v. Salmon, 1 H, B. 252 ; 

Andrews v. Blake, 1 H. B. 529; 

Longman v. Fenn, I H. B. 541 

3 So they will refer a bill of exchange 
to the prothonotary, to compute prin- 
cipal, interest, exchange, re-exchange, 
and costs. Goldsmid v. Take, 

2 B, & P. 55 

4 But not to compute charges and 

expenses. ihid, 

5 Where judgment has gone by default 
on a promissory note, no irregularity 
previous to the judgment can he shewn 
as cause against referring the note to 
the prothonotary. Pell v. Brown^ 

1 B. & P. 369 

6 The Court referred it to the Master 
to compute what was due for princi- 
pal and interest on a mortgage, in an 
action of covenant. Berthen v. Street. 

8T. R. 326 

7 So in covenant for non-payment of 
rent, the Court referred it to the 
Mastgr to compute what was due. 
Byrom v. Johnson, 8T. R. 410 

8 In covenant upon a deed of indemnity, 
wdiereby the plaintifis covenanted to 
indemnify the Bank of England against 
advances id L, juid B. on hills of ex- 
change, to the amount of 100,000/., 


and the defendant and others agreed 
to sub- indemnify the plaintiff to ihc 
same amount in certain aliquot pro- 
portions, of which the detVndaiit^s 
proportion was 5000/.; and the plain- 
tiffs alleged that they had been obligerl 
to pay the whole 100,000/. to the 
Bank, and demanded of the defendant 
his proportion of 5000/.; in whicli 
action the plaintiffs liad judgment 
upon demurrei* ; the Court refused to 
refer it to the Master to conqiute the 
principal and interest due on the 
deed ; considering that it was not a 
mere question of computation of prin- 
cipal and interest, hut that it was open 
to the defendant, before the sheriff's 
jury, to enter into questions of colla- 
teral satisfaction of the plaintiff's de- 
mand from securities and effects of* 
L, and B., the principals, in their 
hands. Denison v. 

14 E. R. 622 

9 Where an affidavit stated that the ac- 
tion was brought to recover the amount 
of a promissory note, hut that the can^r 
of action tlid not appear on the face 

[ of the declaration ; the Court refused 
to refer it to the Master, after a judg- 
ment by default. Osborne v. ]\'oad, 

8 T. R. 648 

10 Where the defendant suffered judg- 
ment by default in an action of as- 
sumpsit on a foreign judgment, the 
Court refused to refer it to the Master 
to see what was due, and to give the 
plaintiff’ leave to ei ter up final judg^ 
roent for such sum, without executing 
a writ of inquiry. Messin v. Lord 
Massareene Ux, 4 T. R. 493 

11 Defendant having suffered judgment 
by default in an action on a bill of 
exchange for 200/. Irish money, the 
Court refused to refer it to ihcMa^tep 
to see w to was due for principal, iu-* 
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terest, and costs* 3Tamisell v. Lord 
Massareene. 5 T. R. 87 

J2 Where interlocutory judgment was 
signed, and the plaintiff' died on a sub- 
sequent day in the Term, the Court 
granted a rule to compute principal 
and interest on the bill on which the 
action was brought. Berger v. Green. 

I M. & S. 229 

13 Upon a motion to refer it to the 
Master to compute principal, interest 
and costs upon a bill of exchange 
drawn in Scotland upon and accepted 
by the defendant in England; the 
Court will not direct the Master to 
allow re-exchange. Napier v. Schneider, 

12 E. K. 420 

14 On an interlocutory judgment in 
debt, on a judgment in an action 
brought on a bill of exchange, tlie 
Court refused to refer it to the Mas- 
ter to ascertain the damages sustained 
by the plaintiff. Nelson v. Sheridan. 

8 T. R. 395 

15 The Court would not direct a writ 
of inquiry to be executed after judg- 
ment by default in an action of debt ; 
but referred it to the Master to ascer- 
tain what was due, upon the applica- 
tion of tile defendant after execution 
executed. Taylor v. Capper, 

14 E. R. 442 

16 Where the first count in a declaration 

was on a bill of exchange, to which 
count there was a demurrer and judg- 
iiicnl for the plaintifi) though there 
was a idea to the other counts on 
which issue was joinedj the Court re- 
ftTred it to the Muster to see what 
was due on the first count. Dnperoi/ 
V. JoJn 2 .son. 7 T. R. 473 

17 Leave was given to the plaintiff in 
debt on bond conditioned to perform 
an award, after judgment for him 
upon a pica of judgment recovered,, 
to execute a writ of inquiry upon the 
stat, 8 & 9 IT. 3. c. 1 1. § 8. after a 
writ of error allowed, and to sign a 
new judgment, on the terms of paying 
costs, and putting the defendant in 
statu quo, &c. Jianbury v. Guest, 

14 E. R. 401 
And sec BOND V. VI. ante, 168, 169. 

18 After judgment by default in an ac- 

*lion ol debt on a judgment, the plain- 
tiff may have a writ of inquiry to re- 
cover interest by way of damages, for 
the detention of the debt. Black7nore 
V. Eknnjng. 7 R. 446 

19 'rijc Court may assess the damages 


in assumpsit upon judgment by . de- 
fault, with the assent of the plaintiff^ 
without ihe intervention of a jury. 
Gould V. Ha?nme7'slep, 4 Taunt. 148 

II. HOW EXECUTED. 

1 Notice of executing a writ of inquiry 
is in future to be given to the agent in 
town, and not to the attorney in the 
country. Hapes v. Perkins. 

3 E. R. 568 

2 One who was residing at an hotel in 
London, from the time of his arrest 
till he was served with notice of exe- 
cuting the writ of inquiry, was holden 
not entitled to more than eight days’ 
notice in a town cause, though his 
general residence (his home) was above 
40 miles from towti. Lloyd v. Hooper, 

7 E. R. 624 

3 Where the defendant was residing in 
London before and at the commence- 
ment of the action, eight day s’ notice 
of executing a writ of inquiry is suffi- 
cient, though the defendant had in 
the intermediate lime permanently 
removed above 40 miles from London, 
(to Tortola); if he did not give the 
plaintiff previous notice of such re- 
moval. Rochfart v. Robertson. 

12 E. R. 427 

4 If notice of a writ of inquiry, to be 
executed at a particular hour and 
place, be continued, the notice of con- 
tinuance need not express any hour 
or place. Jones v. Chune. 

1 B. & P. 363 

5 Notice of executing a writ of inquiry 

on Tuesday the 14lh of January 
instant,’’ when the 1 4th of January 
fell on a Thursday, and on which day 
the writ of inquiry was executed; the 
Court of C. P. refused to set aside the 
e.vecution of the writ of inquiry for 
this irregularity, but rejected Tues- 
day'" as surplusage, it appearing that 
the defendant was not misled thereby. 
Batten V. Harrison, 3 B.&P.Vl 

6 If a defendant sued on a bill of ex- 
change, sufler judgment by default, 
he admits that he is liable to the 
amount of the bill; and therefore 
though the bill must be produced on 
executing the writ of inquiry; it need 
not be proved. 

Green v. Hearne, 3 T. R. 301 

7 The only reason for producing the bili 
on the writ of inquiry, is to see whe- 
ther or not any part of it has been paid. 

3 T. R. 301 
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8 At the cxecnHon of a writ of in- 
quiry after judj;ment on demurrer, it 
» not competent to the defendant to 
controvert any thin^ but the sum in 
demand. 

De Gaitlon v. UAigle. 1 B. & P. 368 

9 In estimating the measure of da- 
mages in an action for breach of an 
engagement lo replace stock on a 
given day, it is not enough to take 
the value of the slock on that day if 
it have risen in the mean time, but the 
highest value as it stood at the time of 


fhe trial ; there being no ofter of the 
defendant to replace it in the inter- 
mediate time while the market was 
rising. Shepherd v. Johnson. 

2E. R.211 

10 If issue be joined on one of three 
jdeas, and judgment be entered by de- 
fault upon the two others, the plainiiff 
cannot execute a writ of inquiry on 
those picas on whicli he has judgment, 
but must award jury process tarn ad 
iriandum quam ad inquirendum. Dicker 
V. Adams, 3 B. P. 163 


INaUISITlON. 


WJIEN SET ASIDE. 

See Gulliver v, Drinkwatcr. 2 T. R. 261 
ante, 12G. 

1 The Court set aside an inquisition 
taken on a writ of inquiry because 
some of ibc jury were debtors in pri- 
son, and taken out of custody for the 
purpose of attending. Siainlon v. Beadle 

4 T. U. 473 

2 The Court will not set asirle the in- 
quisition of a jury summoned by the 


sberiflT to inquire in whom the properly 
of goods seized by him under dfi.fa. 
is vested. Roberts v. Thomas, 

6 T. R. 88 

3 Damages ultra the mere loss of service 
having been given against the defend- 
ant for debauching, and getting with 
child the adopted daughter and servant 
of the plaintdf, the Court refused to 
set aside the imjuisition, h'win v. 
Dearnian. 11 E. R. 23 


INSOLVENT DEBTORS. 


I. COMPOSITION WITH CREDITORS. 

11. DISCHARGE. 

(«) Who entitled to, 

(/;) On whose Application, and 
how obtained. 

III. WTIEN BROUGHT INTO COUKT, 

IV. HOW FAU LIABLE AFTER DISCHARGE. 

V. WHAT PROPERTY PASSES TO CRE- 
DITORS. 

VI, PLEADINGS. 


I. COMPOSITION with CREDITORS. 

1 It is sufficient evidence of insolvency 
that a person lias compounded with 
his creditors. Reader v. Knalchhull. 

5 T. R. 218, n. 

2 An insolvent assigned over his cllects 
for the benefit of bis creditors; and in 
the deed there was a proviso that the 
shares of those creditors who did not 
execute it before a given day slioiild 
be paid by the trustee to tiie insol- 


vent; an agreement made between flic 
insolvent and a creditor, even after 
that day, that the latter should sign 
the deed and the f(»rmer pay the re- 
mainder of the whole debt, fraudu- 
lent and void. Jackson v. Lomas. 

4 T. R. 166 

3 By a deed of composition between a 
trader and bis creditors, it was agreed 
that the trader should give them his 
bills, accepted by a friend, for IOj. in 
the pound, payable in certiiin propor- 
tions at fi.xed periods, and his own 
promissory notes for 5s, more, and 
that tlie creditor .s should be at liberty 
to take his owm notes only for their 
full demands if they plcii^cd ; one of 
the creditors who signed the deed, 
took the bills fruin the debtor accepted 
by his friend for the whole 15^. in tnc 
pound, payable at the same respec- 
tive times as the bills agreed to be 
given by the deed of composition : 
the payment of these bills was resisted 
upon the ground that it was u secu- 
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rity beyond that as:reed for, and 
greater than the other creditors ob- 
tained : but the transaction was ad- 
judged fair, the creditor not receiving 
by it more than the others. Feise v. 
Randall. 6 T. R. 14G 

4 A tru.st-deed is proposed to the credi- 
tors at large of an insolvent, whereby 
they all engage to accept payment of 
their ivhole debts bi/ certain instalments, 
the four first of which are to be gwa- 
ranteed by collateral security, the two 
last to remain upon the single sectirity 
of the insolvent : several of the credi- 
tors refused to sign unless the plain- 
tiffs do; and the plaintiffs stipulate 
privately with the insolvent as the 
condition of their signature that he 
shall procure them collateral security 
for the two last instalments as well as 
the prior ones ; c-onceiving that they 
had collateral securit}' originally to 
cover their debt; and upon the faith 
of such private agreement they sign 
tlio general trust-deed, whicli is then 
signed by the rest of the creditors : 
H('ld, that such private agreement is a 
fraud upon the other creditors, and 
\'oid ; although the efllict of it were 
not to secure to the plaintiffs the jxiy- 
nient of more money than the other 
creditors were to receive, hut only fur- 
ther security for the same siim. Lei- 
ceslcr V. Rose. 4 L. R. o72 

N. B. In this case, the preceding 
ease of Feise v. Randall was said to 
have been decided without particular 
conside ration, and on the ground that 
no iVaud was intended against the 
other crcnlitors. 

n If in consequence to a debtor repre- 
senting to one of his creditors, that if 
he will agree to accept a composition 
I'or his debt, all the other creditors 
will do the same, such creditor do 
agree, the agrecniont is not bind- 
ing on him if that representation be 
untrue. Cooling v. Noyes. 

6 T. R. 2G3 

G '^(vre. Whether an agreement by 
creditors to take a composition in dis- 
charge of their debts be not binding, 
though no fund be appropriated for the 
payment of the composition ? 

# 6 T. R. 263 

here plaintiff^ the drawer of a bill 
of exchange, accepted by defend- 
ant, agreed with him and the rest of 
his creditors to take a composition of 


85. in the pound, to be secured, by 
promissory notes to be given by de- 
fendant, 43ayable on days certain ; 
and that defendant should assign to 
the creditors certain debts, upon which 
they should execute a general release; 
and the assignment was executed, and 
all the creditors, except plaintiff^ receiv- 
ed each their composition and executed 
the release, and plaintiff might have 
received his promissory notes if he 
had applied for them, but it did not 
appear that defendant had ever ten- 
dered them lo plaintiff* or that he had 
ever applied for them ; and the plain- 
tiff afterwards, and after the days of 
payment of the promissory notes bad 
expired, sued the defendant on the bill 
of exchange: Held, that he was noi 
precludc'd by the agreement from re- 
covering. Cranky v. lllllanj. 

2 M. k B. 120 

IL DlSClIARCr.. 

[a) Who entitled to. 

K. B. When an insolvent is entitled 
to his discharge for non-payment of 
weekly allowance. See (it. phisom-i;, 
post. 

1 A defendant in execution for the con- 
tempt, and costs, on a (fiio warranto 
information, may he discharged under 
the Lord's Act. Rex v. Picker III. 

4 T. R. Sdf) 

2 So may an attorney in custody oa an 
altachment for not paying over inonev 
received by him in the course of \i 
suit. Rex v. Davis. 1 B. & P. j(> 

3 It is no objection lo a prisoner bcini; 
discharged under the above Act, tluu 
his creditor is dead. 1 B. & P. 33G 

4 Where a prisoner had been brought 
into the Court to be discharged under 
the Lord's Act, and upon his examina- 
tion the Court of C. P. had refused 
to discharge him; that Court would 
not afterwards discharge him under 
that Act, though he made affidavit cf 
circumstances m answ^er to the cause 
shewn, on his examination, against his 
discharge, and that those circumstan- 
ces were not then disclosed, owing to 
a mistake; that Court also h^ld that 
the 5Ui section of 26. G. 3. c. 44. 
was only meant to remedy a neglect, 
in not taking the benefit of the Lord's 
Act, within the time limited by that 
Act. Thornton V. Dunphy. IILB. JOl 
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5 The Court held, that where a prisoner 
bad lost the benefit of the Lord^s Aet, 
32 G. 2. c. 28., by the i^^norance or 
Inistake, or even misconduct^ of an 
agent, he might afterwards be dis- 
charged under 26 G, 3. c. 44., on the 
ground that that Act provides relief for 
diose who have neglected to take ad- 
vantage of the former Act through ig- 
norance or mistake, Pearce v. Taylor, 
4 T. R. 231 

0 One convicted upon an indictment 
for an assault, who, upon reference to 
the King’s coroner and attorney, was 
directed by his award to pay so mucli 
for costs and so much for compensa- 
tion to the prosecutrix, is entitled to 
he discharged as an insolvent debtor i 
under the Lord’s Act, 32 G. 2. c. 28., 
without the aid of the stat. S3 G, 3. 
c, 5. Rex V. IVakefieU, 

13E. R. 190 

7 A prisoner w’ho is taken in execution 
for a sum greater than that to which 
the ])enefitof an insolvent Act (33 G, 3, 
c, 5.) is extended, and aftcrwanls re- 
duces Ills debt below that sum, is not 
entitled to be discharged under that 
Act in the next Term after be tws so 
reduced liis debt, unless it be also 
the next Term after he was taki n in 
execution. Ex parte Hubbard, 

I 15. & P. 423 

8 A defendant in custody under a writ 
dc excommunicato capiendo, for contu- 
macy in not paying a sum for alimony, 
and also for costs, in the Ecelesiiutical 
Court, is not entitled to his discharge 
as an insolvent debtor under the slat. 

33 G, 3. c. 5. § 4., which extends 
only to persons in custody on such 
writ for non-payment of costs and ex- 
penses only, Rc'x V. Samson, 

HER. 231 

9 A prisoner in cu>tcdy for a contempt 
of Ciiancery in not answering, and 
whom that Court rtfu^ul to discharge, 
except on payment of fees, cannot be 
discharged under an Insolvent Act, 

34 G. 3. c. 09. : his contempt not 
consisting in ilio non-payment of mo- 
ney. Ex-parte La'xrencc, 

1 15. & P. 477 

10 The defendant having Iveen charged 
in exteution for the penalty of lOOO/. 
in a bond (which became lurrcited 
for Don-payuvent of the inslalinent of 
-an annuity Krcitred ibereby on iheday 
previous torne 34 fr.3,r.G9.) the Court 


refused to order that sum to be reduced 
in the Marshal’s book to the sum ac- 
tually due for the arrears of the an- 
nuity, in order that he might take tire 
benefit of that Act. Judd v, Evans. 

6 T. R. 399 

11 Only those prisoners for debt, who 
were in custody on the 12th February, 
1794, and have continued in the same 
prison to the time of their being car- 
ried to the Sessions to be discharged, 
are entitled to the relief given by the 
stat. 34 G, 3. c. 69. Rex v. Jones, 

6 T. II. 28 

12 One who was arrested at the suit of 
the plaintift) and lilx rated on bail prior 

I to ist March, 1801, and was nfler- 
wards committed in execution at the 
suit of the same plaintift* before the 
pa.ssing of the Insolvent Act of the 41 
G, 3. c. 70., is entitled to be discharged 
by the Glli section of that Act on the 
Conditions there by imposed. And this, 
wliere he was so taken in execution 
u|X)n a judgment coidesscd for the 
amount of the costs as well as for the 

• original debt, for which he had been 
arrested by writ out ( f an inferior 
Court before the first of March ; the 
34th section providing that no person 
entitled to the Ix'nefit of the Act shall 
be injprisi)ned by reason of any judg- 
luent for any deiu, costs, 6'cc. owing 
or growing due before the said 1st of 
Blarch. Billctt v. I\f Garth j, 

2 k R. 148 

13 It is not enough in an order for re- 
manding an insolvent debtor by tlie 
sessions, to state, that it appcarerl that 
he liad obt.iine*d goods of A, IJ. by 
fal>o pretences ; for either it should 
be i-tafed in the words of the statute 
41 G. 3. C.70. § 40. (by virtue of which 
the order wa.s made), that the party 
know ingly end dcugnedly by fal^e pre- 
tences oi)lained the goods; or at least, 
that he fraudulently, by false pretences, 
t>btaine(l them; t lie description of the 
ofttnee adopted by the stat. 46 G, 3, 
c, l08. § 39., with reference to the 
former statute ; (which word fraudu- 
lently is also used in the recital of the 
sect.on in the former Act). And ii 
second order of remand, however re- 
gular under the last statute, profes.siBk 
to be made uj>on view of the former 
defective order, wa.s therefore quashed. 
But it is competent to any existing 
credit#!* to ohject to tlie disclnwge irS 
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an insolvent debtor, on due proof of 
such former offence described in the 
statute; Uioujjh he were not a creditor 
at the time of such former order of 
remand made. Hex v. Tomkins. 

8 E. R. 180 

14 One who was charged in custody on 
mesne process for a sum exceeding 
1500/., on the 1st of January, 1904, 
is not entitled to be discharged under 
the insolvent debtors’ Act of the 44 
(?. 3. c. 108., though the debt were 
afterwards reduced by verdict to a sum 
which, together with the costs, did not 
amount to 1 500/. Ex-parie Ckiff'etich . 

6 E. k. 347 

1 5 So also where a prisoner was charged 

in execution on Ist of January , 1904. 
for a larger sum than the Act extended 
U). though part of such sum was com- 
posed of a debt upon a judgment re- 
covered, which the judgment creditor 
ha<J an election given to him by the 
1 .ord Chancellor to prove under a com- 
mission of l)ankrupt by a future day 
posterior to 1st January, 1804, and 
which he had elected so to prove and 
to abimdon his judgment before said i 
1 St January t though the prisoner was 
not discliargfd by a Judge’s order 
from such execution till long after 
such day : Held, that he was not enti- 
tled to the benefit of the Act. Ex parte 
King. 7 E. R. 90 

10 A |)erson in custody by attachment 
for non-payment of money under 20/. 
found due by an award, made a rule 
of Court, is not entitled to liis dis- 
charge under stat, 48 G. 3. c. 123., 
that Act being confined in its opera- 
tion to persons in execution upon any 
judgment. Rex v. Hubbard, 

10 E R. 408 

47 Defendant in custody on an attach- 
ment for non-payment of money 
awarded by the master to the pro- 
secutor of an indictment for an as- 
ault, of which defendant is convicted, 
is not entitled to bis discharge under 
48 G. 3. c. 123. after iiaving been in 
prison 12 calendar months, although 
the sum awanled for damages do not 
t xceed 20/. exclusive of costs. Rex v. 
Dmnc* 2 M. & S. 201 

18 If one of two defendants taken on 
a joint ^a. sa. be discharged under 
an insol v-ent debtors’ Act, that will 
not operate as a discharge ^of the 
outber. Hudin v. Battle. 

5 E. R. 147 


{h) On whose Application, and how ob^ 

0 tained. 

1 The statutes for the relief of insolvent 

debtors, charged in execution on pro- 
cess issuing out of any of the Courts 
of lav), extend to inferior as well as 
superior Courts. Hex v. The Bailiffs 
of Ipswich. 7 E. R. 84 

2 But the application in both cases must 

be made before the end of the next 
Term after the prisoner is charged in 
execution, except the neglect can he 
shewn to have arisen from ignorance 
or mistake. 7 E. R. 84 

3 If a defendant be arrested on a ca. sa. 

and escape, and be afterwards retaken, 
and committed to prison in the next 
Term, he may apply in the following 
Term, to be discharged under the 
Lord’s Act (32 G. 2. c. 28.) ; for tiie 
words in 5. 1 3 of that statute, “ charged 
in execution^* mean being detained 
within the walls of the prifron. Vaughan 
V. DurnelL 4 T. R. 367 

4 Notice of applying to a wrong Court 

for discharge of an insolvent is not 
cured by the plaintiff's appearing to 
oppose his discharge. Scholey v. Pow- 
ell. 1 Taunt. 64 

5 The Court of C. P. will not grant a 
one-day rule with only one day’s no- 
tice to discharge an insolvent debtor, 
though it is prayed for on the last day 
but one of the Term. Anonymous. 

4 Taunt. 588 

6 An order for the discharge of an in- 
solvent under the Lord’s Act, (32 G. 2. 
c. 28. s. 16.) cannot be made by a Judge 
in Term, though summou'ies were 
taken out in vacation, and tlje order 
only delayed until llie bcgimiing of 
Term by an irregularity in the affida- 
vits. Haskins v. 3Ionis. 

1 B. & P. 92 

7 The stat. 37 G. 3. c. 112. authorized 
the Justices of the Peace, at the 
first or second General Quarter Ses- 
sions or General Session to be holdea 
after the passing of the Ac t, or some 
adjournment thereof,” to discharge 
insolvent debtors under certain cu- 
cumstances; the Justices in S at an 
adjourned sesssion, held juit aftl*r U;e 
Act passed; (the adjouriimeul being of 
av vission holders before the Act passed,) 
owlered the keeper of the shcrilf’s 
prison to discharge an insolvent : Held, 
Isl, That tile atijourned session had no 
jurisdiction; 2J*y, 'Ihat the oliicer 
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was not justified in obey i up: the order 
of session; ^idly, That the sUenfT was 
answtrabie in damage? ^ the pfaintiflf! 
at whose suit the insolvent jy^is in Cus- 
tody, for the act of th^‘ {gaoler in dis 
charcing- the ii^olvent. Broun v 
Coitipiol ‘ ST. K/^4 

III. WHEN BROUGHT INTO COUBT, 


1 rnsdlvcfit dehfors pctitionii'.g under the 
Jx>rd*s Art, d, 9. und subsecjueul 
Acts for their further vtlief', shad he 
hro'ught into Court during Term time 
Momhtjjs and TImrsdaj/s only. Reg, 
Cen. K. i». II G, 3. 

7 T. R. 454 


9 Imoivcnts slKdl'be brought np in Term 
on tlieVirys a}>]>'>inted Ibr llie London 
hittiii'j^s, and on Saturdays only. Reg. 
den. C. W M. 4G G. 3. 9 N. K. 90 

3 Tile Court ol C. P. allowed a prisoner 
to he I>;'ought up under the Lord’s 
Act, nolvvitbstanding the body of tlic 
notice ci.ntaintd the words King’s 
Bench” instead of “ Common Pieas,’^ 
the title liaving been properly altered 
from Iving’s l^nch to Common Pleas, 
aiid there not being a sutTicient time 
to give a fresh notice. Knight v. Foiukr. 

^ 9 N. R m 

4 If a prisoner brought up to lie dis- 

ciiargeil under 16. of the Lord s 
Act, 33 G, 9. deliver a false schedule, 
and is remandotl, the Court will not, at 
Ihe iiifltancx oi’ a ci editor, even witii 
tlie prisoner’s con.sent, order him to he 
brought up a second lime, lor the pur- 
pose of amending his scliedide, and 
assigning over that property which he 
had beloro concealed. Hituhks v. 
Jkskeih, 1I5.^P. 113 


► An insolvent debtor may be bro'ugbt 
up after the ordinary lime allowed, on 
afhdavit of his ignorance of the cre- 
ditor’s place of abode till receiitly 
htforehis ap))licalion ; within the sav- 
ing clause (d the slat. 33 IV. 3. c, 5. 5. 5 
Rex V. Wakefield. 13 Ih R. 199 

\ If an insolvent debtor brought up -to 
the Sessions under the 34 G. 3. c. 69. 
be remanded on a cliarge agtiiusl him 
of having obtained inoiAey by faKe 
pretences, mider sect. 3?,, and he 
give notice that he will tlisprovc the 
charge at a snbscquent adj(nirnmcnt 
of the Sessions, he is etiuilcd to be 
brought up to the a<\iourned Ses.sion 
ibr that panpose. Rex v , 'J he Justices 
of f uny, ^ 
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FiAjB LUBfLE AFTER niSCHABCn:. 

I acquired by an insolvent 

af^r. bii? discharge uti^ 34 G, 3. 
69. are Hahle to he t^tiken in execution 
for a debt due before. Spalion v. 
Moorhouse, 0 T. R. 36(5 

9 Tile Insolvent Act (34 G. 3.'clfj9.)di>cs 
not ilischarge tbe person of an insol- 
vent (who U entitled to the bene/it of 
that Act) from the payment of the 
arrears of an annuity becoming due 
after his discharge on.a covenant made 
betbre the Act. Illarks v. Uplon, 

7 T. \{, 305 

3 But under the words of s. ;il. of that 

Act, with respect to debts grou'vjg 
due, an insolvent i.s discharged fioni 
the pnym. nl of a debt on a prorhi.^.^ory 
note or hill of exchange, given berore, 
but not payable until alter the day 
mentioned in the Act. Kin^aird 
(Lord) V. Barroxv, 8 T. R. 49 

4 A general jmigiuentf feigned by virtue 

of a warrant of atiorney given before 
the pas.sing of an Insolvent Act, of 
winch the defemlant is entitled to lake 
advantage i)y picadiug in discharge of 
his person, &c. wdl not war rant* a 
special execution under the Act : But 
the (Join t will give llte phintdf IcaVc 
to plead the insolvent .^Wt for the de- 
ieiidant, and sign a special judgment 
nn<k r it ; ior the warrant ot attorney 
will prechiJe the ch-fendant troiii say- 
ing thci e is no debt. Buxion v, IMnr- 
din, 1 T, R. 80 

And see Edmonson v. Parker. 

3 B & P. 185 

5 The Insob <Mit Debtor’s Act of the 43 

G. 3. c, 70. only discharges the fi^rr- 
son, and not the effects, of the del>lor, 
as aj>pears by s, 38., giving the plea of 
discharge ; tliough s. 4. in the terms of 
it incliuh's both, but with lefcrence to 
the subsequent provision. Bell v. 
Saundersoii. 8 L. R 5,5 

6 An insolvent discharged under tile 43 
G. 3. r. 70., cannot be holden to bail 
on a bill drawn and indorsed over by 
him previous to the 1st of March, 
1803, though not due till after that 
period. Ishurpe v. Jfgrave. 

3 B. & P. ^94 

7 Tbe gftntor of an annuitv who is di.s- 
ebarged out of custotly uuder the iu- 
solvent Act, 51 G. 3. c, l j5. is dis- 
charged both, as to his peivson and pro- 
perty from^all future paymeuls of li;« 
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annuity ; but the Act is no dischai^e 
of his ^reties, or of specific secu^ 
rities. Covole^ v» Busa^t, 

' 4 Taunt. 460 

1$ A person discharged under 51 G. 

‘ e. 125. is tlable to his surety for the 
arrears of an annuity due since his 
discharge, which the surety has been 
obliged to pay. Page v. BusselL 

2 M. & S. 551 

6 The Insolvent Act, 51 G. 3. c. 125 
is a bar to an execution against the 
person of the grantor of an annuity, 
in covenant for instalments accruing 
after the defendant’s discharge under 
that Act. Maicc v. Graves. 

4 Taunt. 854 

V. WHAT propi;rty passes to credi- 

V TORS. 

2 The profits of an ecclesiastical bene- 
fice do not pass to the assignees under 
an In.solvent Act, though included in 
the schedule of the insolvent. Arhuckle 
V. Cowtan. 3 B. & P. 321 

2 Creditors under the Lord^s Act may 
compel the debtor to include in his 
schedule every thing that he can sell 
for* his own l)enefit; but as the half- 
pay of an officer is not the subject of 
sale, the creditors cannot compel him 
' to include it in his schedule, Plarty 
v. 'Odlufu. o T. K. 681 


3 A conveyance to a creditor of an 
sohrent deb^r^s estate by the clerk of 
the peace (iti whom it is vested tq^n 
the order for the insolvent’s discharge 
by the stat. 41 G, 3. c. TO, a. 15. until 
the subsequent conveyance to the ere* 
diior), does not vest the estate in such 
creditor by relation^ either to the date 
of the order or of the conveyancei but 
only from the actual execution of such 
conveyance by the clerk of the peace. 
Therefore such creditor cannot reco- 
ver in ejectment upon a demise laid 
before the execution, though after the 
estate was out of tlie insolvent debtor, 
and the order waa made to convey the 
same to the lessor. Doe d. Whately v. 
Telling. 2 E. R. 257 

VI. PLEADINGS. 

1 To a plea of discharge under an Insol- 
vent Debtor’s Act, the plaintitF replied 
by denying-the truth of all the facts 
collectively, which were sworn to by 
the defendant in the oath which he 
took, as required by the statute, in 
order to obtain his discharge, without 
singling out any in particular : Held, 
that although this mode of pleading 
might be bad on a special demurrer, 
it did not tender an immaterial issue* 
Winstanley v. Head. 3 Taunt. 237 


INSPECTION AND PRODUCTION OF PAPERS. 


1. PUBLIC. 

11. PRIVATE. 

. I. Hunuc. 

1 See staU 32 G. 3. c. 58. s. 4. by p>hick 
members of corporations are entitled to 
inspect the book of admission of free* 

^ vien. 

2 Wliere a corporation was plaintiff in 

a civil action, the Court granted leave 
to inspect iheir books to the defendant, 
as of course. Lynn Corporation \. 
Denton. 1 T. R, 689 

3 In III. action by a corporation for tolls 
against 0 stranger, the Cour^fave the 
defendant have to inspect such part 
of the deeds, kc. in the custody of 
the corporation as related to the (jues- 
lion : and the rule was made oa the 


toiiH clerk to grant such inspection on 
oath. Barnstaple Corporation v. La* 
they. 3 T. R. 303 

(And seeST.R. 305, n.) 

4 But on consideration, and hearing 

counsel. Lord Kenyon C. J. and the 
Court delivered their opinion that such 
inspection ought not to be considered 
grantable as matter of course ; and in 
an action by a corporation for tolls, 
they refused leave to inspect the cor- 
poration muniments on the application 
of the defendant, a stranger to the 
corporation. Southampton Corporation 
V. Graves. 8T. ft. 596 

5 l-.eave to inspect the Court-rolls, kc. 
of a manor granted on the application 
of a ‘tenant of the manor, who had 
beew -refused that permission by the 
lord. Ilex V. Shelley. 3 T..R. HI 

C c 
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6? iBiH in a queHion betwecm the lord 
a stranjs;er^ such permission re- 
. &ised. J^ilboe v. VUkhiys. 

3 T. R. 142, n. 

7 And the Court said, that even a free- 
hold tenant of a manor has no right 
to inspect the Court-rolls, unless some 
cause is depending in which his right 
may be involved. Rex y. AUv^ood. 

7 t. R. 746 

8 One who has a primd facie title to a 
copyhold is entitled to inspect the 
Court- rolls, and take copies of them, 
so far as relates to the copyhold 
claimed, though no cause be depeiul- 
iiig for it at the time. Rex v. Lucas. 

lOE. R. 235 

9 A copyholder claiming an interest, 
may have inspection of the Court- 
rolls without proving an interest. 
Baieman V. Phillips. 4 Taunt. 162 

10 Where two parties bad betted upon 
a certain event, to ascertain which it 
\vas necessary to inspect the public 
i'cveniie hooks } and the proper officer 
was served with a subpoena duces te- 
cum; \.otA Mansjidd, and Mr. Jus- 
tice Jshhurst, severally licld at nisi 
prizes that the officer was not bound to 
produce them, Atherfsld v. Beard. 

2T. R. 616 

1 1 \Vliere an information Was filed by the 
Allomey -General against an officer of 
the East India Company on charges 
of delinquency in India, l'oimdc<l upon 
the report of a Board of Inquiry 
there, the Court refused to grant the 
dcitndant an insj^cclion of that re- 
port, and declared that they had no 
discretionary power to grant it. Rex 

Holland. 4 T. R. 691 

12 In cases of criminal prosecutions, 
and in an action for a penalty against 
a postmaster on stat. 9 Ann. c. 10. 
leave to inspect the books denied. 

1 T. R. 689, n. 

II. PRlVATfe. 

1 It is not necessary in penal actions to 

give notice to the defendant himself to 
produce papers, t^c . ; notice to his 
agent or attorney is sufficient. Cates 
(j, t *v. Winter. 3 T. R. 306 

2 Under a Judge's order to produce 
papers and give copies, it is sufficient 
to give extracts of those parts of letters 
which are relevant to the subject. 
Clifford V. Taylor. 1 Taunt, 167 

5 if the pari only of an indenLure ib 


executed, the Courtqf C. P. will com- 
pel the party having the custody of 
it, to produce.it for inspection, dpon 
an action cornmenbed against him by 
the other party. Blakey v. Porter^ 

1 Taunt. 386 

4 In trover for a written instrument, 

it seems that it is not necessary to give 
the defendants notice to produce it, but 
that it may be proved by description. 
Scott V. Jones. 4 Taunt. 865 

5 Tlie Court of C. P. refused to make 
a rule on a plaintiff; who brought an 
action on a bond, to an officer of the 
stamp-duties to inspect the bond, be- 
cause the defendant suspected it to be 
forged. Chetudnd v. MamelL 

1 B. & P. 271 

6 The Court of C. P. will compel the 
production by a defendant of an un- 
stamped agreement in his custody, to 
which the plaintiffi claim to be parties- 
in interest, upon the instance of the 
plaintiffs, in order that they may get 
it stamped. Although the plaintiff be 
not an instrumentary party, and al- 
though the plaintiff*'s interest no other- 
wise appears than upon their own de- 
claration, which proves a claim, but 
not an interest. Baieman v. Philips. 

4 Taunt. 157 

7 The Courts will not at a plaintiff's 
instance compel the production of an 
instrument to be stamped which is in 
the hands of the defendant, and to 
which the plaintiff' is neither an instrii- 
mentary party nor a party in interest. 
Taylor v. Osborne. 4 Taunt. 159, n. 

8 The rule restraining the production of 
inslrument.'f to the application of a 
party named therein, was much too 
strict ; for suppose a person, though 
no party to a deed, took an estate by 
way of remainder, he had neverthe- 
less a strong interest in the deed, and 
W'as entitled to compel the produclion. 
Baieman v. Philips. 4 Taunt. 161 

9 The Court of C. P. will compel a de- 

fendant in covenant on a deed which 
be holds, to produce it to the plaintiff 
for the purj)oses of the cause, and it 
diffbVs not that the plaintiff' seeks for 
inspection for the pur|)o>e of disco- 
verinMome defect in the deed. Kin^; 
V. A7^. 4 Taunt. (>66 

10 In trover for goods by llie assignees 
of a baiikruj)l, where tiie defence 
was that they were sold by the plain- 
tiffi and dcleudaiiL moved fur leave to 
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iqjspect the bankrupt's sale bools, the 
Court t?ave him time to pleaH, hi 
order that he might gain time to ob- 


tain a ifiiicoi'ery from the Court of 
Chancery the mean-while. Whitten 
V. Cazelcf. 2 T. R. 683 


‘ INSURANCE* 


U pAani-s TO THE gosthACT. 

(rt) Wto 7nay be insured. 

{b) iVho may he Insurers, 

II. EICCJ^CE TP xaAOE, 

III. SO^j&tY-MATfTttR. 

(«) Pr^nbited Goods, 

(h) Tmding with an Enemy. 

(c) Property of Master and Ma* 
finers. 

{d) Profits, 

IV. INTEREST OF THE INSURED. 

(fi) ftmHfied or Trust Property, 
{b) Prize. 

(c) Wager Policies. 

[d) Re -assurance. 

V. SHIP. 

(«) Sea- worthiness, 

(/») Employment and conduct of. 

(c) Carrying simulated Papers. 

(d) Irregular Clearance. 

VI. VOYAGE. 

(«) Illegal, 

{h) Deviation. 

Vll. RISKS. 

(«) Insured against by Policy. 

(b) Excluded by Memorandum. 

(c) Duration of Risk, 

1. On Goods. 

2. — Ship. 

3. — Freight. 

(d) Changed if ter subscription of 

Policy. 

VUI. POLICY. 

(«) Construction of, and hy whom 
effected, 

(/;) Description of Vo^e. 

(c) Alteration. 

IX. WARRANTIES. 

(a) What shall amount to, and 
how construed. 


(b) Against Confscation qr 

Capture, 

(c) To stni wiUt Convpy* 

(d) Neutrality. 

X. REPKRsENTATIONa. 

(a) When and how made* 

XI. concealment. 

{a) When material. 

XII. LOSS. 

(«) By Perils of the Sea. 

(b) — Capture, 

(c) — Detention. 

(d) — Barratry. 

(e) — Average Contributions. 

XIII. ABANDONMENT. 

(fl) Where allowed. 

[b) At what time. 

(c) Effect qf. 

XIV. ADJUSTME.VT* 

(a) How made and effect of. 
XV. RETURN OF PREMIUM. 

(«) Who entitled to. 

XVI. PLEADINGS. 

[a) Declaration. 

(b) Plea and Replication. 
XVII. EVIDENCE. 

(fl) Mode cf Proqf. 

XVIII. COSTS. 

XIX. INSURANCE BROKER. 

(a) His Rights and Duties, 

XX. BOTTOMRY AND RESPONDENTIA 
BONDS. 

XXL INSURANCE ON LIVES. 

XXII. AGAINST FIRE. 

I. PARTIES TO THE CONTJIACT. 

(«) Who may be insured. 

N. B. When aliens are protected hy the 
Licence to Tmde, see post, $89^ and 
subsequent pag^. 

See slats. 33 G. 3. c. 27. s. 4. 

34 G. 3. c*. 79. s. 17. 

I I The insurance of an alien enemy^s 
C c 2 
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property it illegal, and no action can 
sukained upon it. 

Srandoiiiy. Nesbitt. 6 T. R. 23 
JBrtstouf V. Towers. 6.T. R. 35 

2 An insurance effected in Great Bri- 
iainp on a French ship previous to the 
eomraencement of hostilities between 
Great BvMain tnA France, does not 
coyer, a loss by Briti^ capture. Fur- 
Sado y. Rodgef's. 3 B. & P. 191 

3 An tindferwrtt^ on Fre»c5 property in 

titne of peace is not liable for a loss 
occasion^ by capture by the Kiiig^s 
ships during hostilities which com- 
menced - j^ainst Great Britain and 
France subsequent to the policy being 
effected, and terminated prior to the 
action' brought. Gamha w Le Mem- 
rier. 4 E. R. 407 

4 An insurance on goods fVom London 
to Bayonr^ in Frawe, shipped on 
board a neutral ship on account and 
at the ri?k of Frenchmen, before the 
declaration of hostilities between 
Great Britain and France, bnt c.r- 
poried afterwards, cannot be enforced 
against the underwriters, even after 
die restoratibn of peace, to recover 
the loss by capture of a co-belligerent 
(though not stated to be an ally) du- 
ring tne war. For every insurance 
on alien property by a British subject 
must be understood with this iai[dicd 
exception, that it shall not extend to 
cover any loss happening during the 
existence of hostilities between the re- 
spective countries of the assured and 
the assurer. Brandon v. Curling. 

4 E. U. 410 

And see Luhhock v. Potts. 7 E. II. 449 
post, page 395. 

5 A natural-born subject of Great Bri- 
tain may liie also a citizen of a foreign 
country (America for example) for the 
purpose* of commerce, and entitled 
to all tlic advantages of an American, 
under a treaty with that country: Uie 
circumstance of his coining over^ to 
Great Britain for a temporary plur- 
pose, docs not deprive him of tliose 
advantages. Wilson v. Marryat. 

8 T. 11. 31 

(Affirmed in Cam. Saac. 1 K & P. 430) 

4 An American, who is (Owner of a ship 
only as trustee, and would not thereby 
be entitled to the privileges of the 
American flag .under the laws of his 
•wn country, has a sufficient intcj»cst 


to maintain an action on a policy. 
Rhind v. Wilkinson. 2 Taunt. 337 

7 A natural-born subject of this coun- 
try, domiciled in a foreign country in 
amity with this, may lawfully exer- 
cise the privileges of a subject of the 
country where he is domiciled to trade 
with another country in hostility with 
this; therefore, where plaintifl) a Bri- 
//«A-born subject domiciled in Ame- 
rica, eflected a policy of assurance on 
ship, freight and go^s, at and from 
Virginia to any ports in the Baltic, 
anti the ship wa!s captured in her way 
to Elsineur in Denmark, Denmark 
being in amity with America, but at 
war with this country : Held, that 
the plaiiilifl* was entitled to recover. 
Bell V. Reid. 1 M. & S. 72a 

(5) Who may be Insurers. 

1 A. B. and C. became partners in in- 
suring ships (contrary to the statute 
6 6. 1. c. 18. s. 12.) but it was agreed 
that the policies should be under- 
written in the name of A. only ; se- 
veral policies were effected, and the 
premiums received by C, and D. who 
were partners as brokers : Held, that 
A. could not recover those premiums 
from C. and D. Booth v. Hodgson. 

6 T.^R. 405 

2 Where on such a partnership A. had 

paid the whole of the losses, the Court 
of C. P. held that he coukl not main- 
tain an action against his partner to 
recover a slip re of the money so paid. 
Mitchell V. Cockbumc. 3 H. B. 379 
Aiibert V. Maze. 2 B. & P. 37 I 

And see Ei-parte Bell. 1 M. Ik 8. 751, 

post, tit. PAK rNERS. 

3 Where one of two partners under- 

writes policies of insurance upon 
ships, ti'c. in his own name, but upon 
their joint account, contrary to the 
6 G. 1. c. 18. s. 12., no action can be 
maintained to recover the premiums 
upon such policies from the assured. 
Branton v. Taddy. 1 Taunt. 6 

4 If the credit of any Company (except 
the Royal Exchange Assurance Com- 
pany,, and ihe London Assurance Com- 
pany) be in any event pledged in a 
contract, of insurance, the contract is 
void by stat. G 6’. 1. c. IH. s. 12. 
Therefore, where a company of ship- 
owners engaged to insure eacli other's 
ships, and covenanted severally^ and 
not jointlyi to pay a certain sum in 
case of IcMs in.propoilioni to their nc- 
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spective shares, but iu case of the in- 
solvency of any one of the members, 
nil tlie others were to be responsible : 
HeW, that this- contract was void. 
Lees V. Smith, 7 T. R. 338 

And see Harrison v. Miikir. 

7 T. R. 340, n. 

IL LICENCE TO TllADE. 

And see trading mlh an Inem^f, 
poet, 395. 

1 Whei'e a certain trading with an alien 
tiiieftiy for specie and goods to be 
brought from the enemy’s country, 
in his ships, into our colonial ports, 
teas licensed by tfu: King*s authority ; 
the Court held that an insurance on 
the enemy's ship, us well as on the 
goods and specie put on board for the 
! benefit of the British subjects, was in- 
cidentally le<galized ; and that it was 
competent lor the British agent of 
both parlies, in whose name the in- 
surance was effected, to sue upon the 
policy in time of war ; the trust not 
contravening any rule of law or of 
public policy, and there being no per- 
sona) disability in the plaiutUf on the 
record to sue. Kensington v. Liglis* 
8E. K. 273 

*2 If a licence be obtained from the British 
'government by A. to import from an 
enemy’s country in six ships such 
goods as should be syiecified in his 
bills of lading, and goods be imported 
on board one of the six ships on ac- 
count of B, C. and D, to whom se- 
* veral bills of lading are sent for their 
respective goods, and one general bill 
of lading for the whole cargo he sent 
to A., the whole cargo will lie pro- 
tected. Dejlis V. Barry. 3 B. & P. 3 

3 A licence to ex|X)rt goods to certain 
places witliin the influence of the 
enemy interdicted to British com- 
iucrcc, granted to if. N. on behMlf of 
himself and other British merchants, 
&c. is siifljcient to legalize an insu- 
rance on such an adventure, if it ap- 
pear that li. N, was the agent em- 
ployed by the British knerchants really 
interested in it to get the licence, 
though he had no property iii the 
goods himself, Raioliiison v. Jansen, 

12 E. R. 223 

4 Insurance on goods on board a Spa- 
nish ship from Nassau to Ct^npeachy to 
continue on the goods till discharged 
and safely lauded. 'Die ship having a 
licenco from the British governmeut 


at Nassau sailed irom CampeaeJ^s 
having arrived of!' that pQrt», made 
signals forlaunches to pome out, into 
wmch the goods were put for the 
purpose of l^ing run ashore. In this 
situation the g^ods were seizedf by 
two Spanish govemtnent brigs, it being 
contrary to the Spanish laws to import 
British goods into the Aidin. 

It seems that diego^ were protected 
by the policy while on' bmrd' ^(he 
launches, such being tilt usualinethod 
of carrying on that trade.. 

Bot/s, ia&P,23 

5 In an action on a policy of insurance 
on a ship licensed by Bust India 
Company to proceed for one voyage 
from England to the Cape ; from thence 
to the Paeijw Ocean and NortUAVest 
Coast of America, and there to sell 
the cargo from London, and trade and 
traihe and procure and afterwards sell 
the produce or manufacture of those 
parts, and to proceed from tbeoee to 
Japan, Korea, and Canton, and there 
to dispose of the cargo procured on 
the NorihAVest Coast of America, and 
then return to England, which licence 
was to Ih? in force for three years ; the 
Court of'C. P. htUl,lhat a ship which was 
lost in the Bacific O^can after having 
abandoned all intention of procettling 
to Canton was protected by the lic'ence. 
Norvilk v. St, Barbe, 2 N. R. 434 

6 A licence from the King to 7’. B, to 

import in neutrals, from au enemy’s 
country, goods being the property, of 
T, B. cannot be assigned so as lo au- 
thorize the importation of goods the 
property of the assignee. Eeise v. 
Thompson, 1 Taunt. 121 

7 Under a licence to A. to import goods, 
the property of as specified in his 
bills of lading, if the goods be con-* 
signed to others with particular bills 

’ of lading, a general bill of lading 
signed to A,, without proof of some 

^special interest in A, in the goods, will 
not entitle the eonsignment to the be- 
nefit of the licence. Feise y. Waters. 

^ taunt ^8 

8 Seeds, if A. h^d bad a special pto- 

periy in the goods. id. Ibid. 

9 Those ports of St. Domingo which are 

under th4 dominion of Chri^t^ke and 
the Heroes engaged in hostthty with 
France, are neutral ports; li- 

cence is necessary lo. legalize a trade 
with them. Johnson v; 0:siaTes. 

2<Tauut. 3 
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10 A native Spaniard, domiciled here 
in time of war, having been licensed 
in general terms by tne King to ship 
goods in a neutral vessel from hence 
to certain ports of Spain, such com- 
merce is legalized for all purposes of 
its due and efl^tual pros^ution, 
cither for the benefit of the party 
himself or of his correspondents, 
though residing in the enemy^s coun- 
try ; and such goods may, therefore, 
be insured by him, either on his own 
account, or as agent for them ; and 
he may sue and recover upon the po- 
licy in his own name in case of a loss 
by capture; and this, though the 
prize, which was taken by a French 
privateer, {France being a co-bellige- 
rent with Spain,) was atlcrwards con- 
demned by a French Consular Court 
then sitting in a port of Spain, into 
which the prize was carried ; for in re- 
spect of the purposes of such licensed 
trading, the subjects of Spain con- 
cerned in it are to be regardetl 
British subjects. Usparicha W Nohic. 

1;5 E. li. m2 

11 The statute 4'2 G. .3. c. ? 7 . has repeal- 
ed the necessity of a licence from the 
South Sea Company or East- India 
Company, for ships passing through 
the Streights of Magellan, or round 
Cape Horn, and trading in the Pacific I 
Ocean from Cape Horn to ISOd grees ; 
West longitude from London : whether ! 
they combine fishing with their tra- 
ding or not. Jacob v. Jansen. 

3 'I aunt. 534 

12 Under a licence to British brokers 

resident here, that a ship bearing any 
flag may import from an enemy\s 
country, to whomsoever the property 
may appear to bdong; three British j 
subjects not named in tlie licence, one j 
of whom resides in a hostile country, I 
may import from anotlier hostile couii- j 
try to this. Faj^le v. hour dil Ion. I 

3 Taunt, 546 

13 And the agent who effected the 

policy, may recover in trust for three 
British partners, one of whom, at the 
time of the action, resides in an alien 
enemy’s country. ibid. 

14 A licence to H. S., a British mer- 
chant, that a ship may go to an hos- 
tile port, and bring home a cargo of 
goods, authorizes the importation of 
such goods, being the jiroperty of an 
alien enemy, subject of that hostile 
country,’ aiid therefore authorizes him 


to insure and enforce his contract of 
insurance in our Cdurts. Morgan v. 
Oswald. 3 Taunt 554 

15 Under a licence to a British merchant, 

by name; on behAlf of himsdf and 
others, to export to P. and to import 
a cargo thence, an alien enemy may 
lawfully be interested in the export 
cargo as well as in the import cargo. 
Feise V. Bell. 4 Taunt. 4 

16 A wrong description of the person, 

to whom a licence from the Crown to 
trade with the enemy is granted, in- 
validates it. As wlu re he was <le- 
scrilied to be “ oi' London, merchant 
whereas he w'as rcsiddii at the lime 
at Heligoland; from whence he passed 
into Gertnary, intending to return im- 
mediately and settle in London. Klin- 
gender v. Bond. 14 E. R. 484 

17 A licence to trade with an enemy 

granted to F. and f’o. and others may 
be used by tbc* person for whom F. 
and Co. were the acting agents in pro- 
curing such licence, and in currying 
on tbe adventure, though the person 
was a foreigner residing here under an 
alien licence at the time. Feise v. 
Ncwnfumi. 1(>E. K. 197 

18 If a merchant, British by domicile, 
and two neutral merchants, his partners, 
export gooils from London to an hos- 
tile port under a licence granted to 
their broker on bchall* ot several 
British niercbants, and insure, al- 
tbougli the uciiinils become eneiincs 
before action brought, tbc broker 
may, upon a loss incurred, maintain 
an action against the underwriters to 
recover the value of the joint interests 
of the three. I)c Tastet v. Taylor. 

. 4 Taunt. 233 

19 A licence to J. II. of London, mer- 

chant, on behalf of liimself and other 
British or neutral merchants, to im- 
port a cargo from certain limit-', with- 
in which an enemy’s ])ort is situate, 
in any vessel bearing any Hag except 
the French, will protect a ship trading 
from that port, in whicli ship J. H. 
and an alien enemy are jointly inte- 
rested ; and therefore such inUrest 
was held iusuraiile, Hagedom v. 
Reid. IM.&S. 567 

20 A licence to import direct from any 
port in Noway, or to sail in ballast 
from jypy port North of the Scheldt 
to any port in Norway, and in either 
case to import from thence, autho- 
rizes by the first clause a sailing from 
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a British port, wliether North or 
)Soiu/i of the Scheldt, to fetch the car- 
go, Le Cheminant v. Pearson, 

4 Taunt. 367 

Si A licence to sail without convoy to 
a port which a ship must pass on lier 
voyage, is not a sufficient licence to 
authorize her to run, without licence 
or convoy, for the residue of her 
voyage, after she has touched at that 
port. H'ainhousc Cowie. 4 Taunt. 178 

22 A licence to Gibraltar, will not le- 

galize a voyage to Palermo, Messina, 
and Malta, touching at Gibraltar, 
and finding there neither licence or 
convoy. id. ibid. 

23 An Admiralty licence obtained under 
the Convoy Act, 43 G. 3. c. 57. for a 
ship to sail without convoy, describing 
her as bound on a voyage to Gibraltar, 
when in fact she sailed fioni hence 
with instructions to make the best of 
her way direct to Palermo, without 
touching at Gibraltar, unless ordered 
into the bay by any cruizers which 
she might meet in passing by it, is 
fraudulent and void, and will not le- 
galize an insurance by the charterer 
of such ship sailing without convoy 
upon goods put on board and insured 
from lienee to Palermo, &c. w ith li- 
Ijcny to proceed to any ports to set k 
convoy, &c. ; and therefore will not 
cover a loss which happeiud in the 
latter part of the voyage ; though the 
ship did in fact go into Gibraltar, 
being compelled to it by stress of 
weather against the master’s inten- 
tions; and though no convoy was to 
be procured there, nor licence to 
proceed without it. Imj^ham v. Agnciv. 

^ 15 K 11. 517 

^4 Though it should bo doubtful, wlie- 
Uier the stal. 48 G. 3. c. 37, empow- 
ering his Majesty, by Order in Coun^ 
cil, to permit during the war, 
the importation of such goods as shall 
he specijicd therein from any place in 
wliicli the British flag is excluded in 
any foreign vessel, authorizes an 
Order in Council, licensing a British 
merchant, in general tenns, to iipport 
a cargo ** qf such goods jas are per- 
niitied by law to be imported, {^except 
Oennan linens, stock-fish and oil 
yet an importation into Great Britain 
from a port in Russia, under such a 
licence, of such lawful goods in a 
neutral Hamburgh ship was held to he 
itutiiorized by tlie .stat, 49 G, 3. c. 6U;, 


which makes it lawfuf under any 
Order of Council already issued or to 
be issued, import from, any part of 
Europe or Africa, in my British or 
other ship. of an . alien friend, in any 
manner navigated, any goods which 
way be lawfully impo fled, the growth 
or prodHJce of. any country, oo pay- 
ment of duties, and therefore an 
insurance on such, goods. for the voy- 
age is legal. And. such jpsUraace is 
valid notwithstanding the. licence was 
limited to be in. force until the 29th of 
September, and thei^bip did xioi sail 
from the foreign port till tlie 4lh of 
October; it appearing that the goods 
were loaded on board by the l?.tb of 
September, and the .adventure ' w as 
then bond fide prosecuting under the 
licence, and the policy attaching at 
and from her loading poit. Schroeder 
V. Vaux. 15 E, R. 52 

25 The King having, by Orders in 
Council, declared certain ports' in St, 
Domingo not hostile, which had for- 
merly been, but were no longer in the 
possession nor under the dominion of 
France ; though such declarations 
W'ere made for collateral and limited 
purposes, not covering in their terms 
the trading in question ; yet a trading 
to such ports from parts of the Kjng \s 
dominions, not named in such prior 
limited orders, was held to be Icga- 
lizetl, tile same as to neutral pprts in 
general, hy such authoritative recog- 
nition of those ports in Sc. Domingo 
not being hostile ; and the infercn< e 
as to the legality of such neutral trade 
is not rebutted by a subsequent Order 
of Council opening the trade gene- 
rally (so as to cover in its terms the 
particular adventure) to all ports of 
St. Domingo not in the possession of 
France. And such trade to neutral 
. ports, requiring no licence from the 
Crown,, is. not restricted by tbV fact of 
a British ship carrying a licence I’or 
trailing to thosti ports from . Great 
Britain w.itli a certain specified~iargo; 
but the British trader may, notwith- 
standing,.carry other lawful goods, and 
insure his whole adventure, and may 
recover . frotn< the underwriter a joss 
arising , frpm capture by a ^British 
cruizer/tjiough induced by the fact 
of such trading wRh goods net co-* 
vered by the licence which was pro- 
duced to the captor; for the licence 
itself not being necessary, the carry ^ 
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ing of goods not included in it was 
BO legal cause of seizure^ however it 
xnight operate upon tWe question of 
coi^ts in tlie Prize Court. Blackbume 
y. Tftonuan, 15 E. R. 81 

26 A licence granted by the Secretary of 
State under an Order in Council bjy vir- 
tue of the stat. 4S G. 3. c, 126. to P., 
B., and C (who were in fact British 
merchants residing here, but were not 
so expressed to be in the licence,) on 
behalf of themselves and others, to 
export goods on board a certain ves- 
sel bearing any flag except the French, 
from London to any port in the Baltic, 
(of which most were at that time hos- 
tile, but some were neutral) will not 
warrant an export of goods which 
were the property at the time of the 
shipment of an alien enemy, a Russian 
subject residing at Petersburgh, then a 
hostile port of the Baltic, to which 
place the cargo was consigned, and at 
whose desire the licence was obtained 
by P., B. and C ; and therefore a 
policy eflected on such goods by such 
ship from London to Peter sburgk, in 
the names of British agents here, who 
averred the interest to be in the 
Russian alien enemy, was held bad ; 
and that such policy was also unavail* 
able to cover a loss occasioned by the 
seizure and condemnation of the as- 
sured’s own government, after the ar- 
rival of the ship and cargo at Peters^ 
burgh. Mennet v. Bonlithn. 

15E. R.477 

27 From a licence to A. Sf B. (who were 
in fact British merchants residing 
here) to export goods in a certain ship 
to any port in the Baltic, not block- 
aded, and to whomsoever the property 
might appear to belong, the majority 
of the Court did not suflicientl y collect 
the intention of the Crown to cover 
the property of enemies* ships from 
hence to an enemy’s port ; some ports 
in the Baltic being neutral at the time, 
though most of them were hostile. 
Flindt V. Crokatt. 15 E. R. 522 

28 Whether or not a licence under tlie 
stat. 48 G. 3. c. 126. to C., F. and Co. 
of London, merchants, on behalf of 
themselves and others, to export on 
boaVd a certain vessel bearing any flag 
except the Frendi, a cargo of British 
manufactures and colonial produce 
from London to Archangel, and tx> im- 
po. t from thence a cargo on bemrd 
the said^ahip of such goods as tnay 


lawfully be imported, would warrant 
ail exportation of the goods licensed 
by a Russian purchaser here ; Russia 
being then hostile : at all events, if such 
Russian owner and alien enemy insure 
tile goods on the voyage from Lon- 
don to Archangel, and tlicy be seized 
and condemned by his own govern- 
ment upon their arrival, he cannot 
recover, by the opinion of the majo- 
rity of the Court. Flindt v. Scott. 

15 K R. 525 

29 It is, under 15 Car. 2. c. 7. s. 6., il- 

legal to export manufactures the pro- 
duce of Europe from the Cape of Good 
Hope to any port to the Eastward iu 
his Majesty’s possession. Nor is the 
opemtion of that Act suspended by 
the Order in Council of 12th April 
1809, or 1st October, 1811. Gray v. 
Lloyd. 4 Taunt. 1 3(> 

30 If a licence to trade be limited in du- 
ration to a certain day, and the ves- 
sel have not completed her voyage 
before the licence expires, it is incum- 
bent on the plaintiff to prove that 
such due diligence has been used by 
the master of the vessel, that the ad- 
venture is still protected within the 
spirit of the licence, lint if there 
has been no default in the conduct of 
the vessel, the licence, though expired, 
still protects the adventure till its 
cotn])l6tion. Freeland v. ll’alkcr. 

4 Taunt. 478 

31 A voyage legalized in its commence- 
ment by a licence for four months 
which expire iluring tlie voyage, may 
be legally finished, if special circuin- 
stances, not in the power of the li- 
censed person to controul, clear of 

[ fraud and laches on his part, have 
protracted the voyage. But it is in- 
cumbent on the assured to prove the 
special circumstances; and it is not 
necessary that the ultimate port of 
discharge of a licensed ship should be 
specified in her clearance from Great 
Bntaia. Leevin v. Connne. 

4 Taunt. 483 

I 32 A licence to trade to an enemy ’ a 

i country, granted to one set of British 
merchants, cannot be used to cover a 
trading by other British merchants, 

I without connecting them together ; 
as by shewing that the licensees were 
agents at the time for the others. Busk 
v.Bell. IGE. R. 3 

33 If an alien enemy, commorant liere 
under the lung's lictuce Ig reside 
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here, pwrchascs ^oods for exportation, and upon that the plaintiff rtiight re* 

the exportation thereof by luhi, after cover back tiie premitim. Sljf/terw v. 

his licence to reside has ceased, is not Allnutu * 1 M. & S. SO 

protected by a licence to trade, also S6 Thoirgh a state may be in the military 
obtained after his licence to reside has possession of one of two beVligeretUs, 

ceased, and authorizing tlie exporta- that will not constitute her subjects 

tion of the identical goods by li. and enemies to the other belligerent, it tlu; 

K. or other British merchants. fVariujjf sovereign power of the latter chooses 

V. Scott. 4 Taunt. G05 to permit a continuance of commerce 

34 A licence to trade, which is to expire with them; therefore, where an iu- 

on a certain day, will protect the ad- surance was effected on property, 

venture beyond that day, if it he pro- shipped in this country on account of 

tracted by events which the licensed persons who svere domiciled at 

party cannot controiil. And that, bur^h, at a time when that country 

even though the cargo be not shipped was in the possession of French troops, 

till after the licence is expired. And the Senate continuivag to exercise the 

where a homeward cargo, shipped powersof civil government in the same 

without laches after the lit^nce ex- manner as before : Held, that the as- 


pired, was, through perils of the sea, 
necessarily unladen in the course of 
the voyage, and destroyed by tire on 
shore: Held, that the licence pro- 
tected a cargo of the specified goods, 
substituted for the cargo burnt. Siff'hiu 
V. (rlovcr. 4 Taunt. 7 1 7 

35 Where a licence was granted to the 
plainlifl on the 25th of 1810, to 
take a cargo from London to Arch- 
angely and to return from thence with 
a cargo of grain and other goods, per- 
nuttecl by law to be imported t;> atiy 
part of the United Kingdom, and tl;e 
licence was limited to the 29th of 
September following, wliicli lime was 
afterwards extended to the Isl of Ju- 
finarj/ 1811, and the ship, after taking 
in a cargo of pitch and tar at Arch- 
angel, safletl on her homeward voyage 
on tlie 13tli of October 18 10, but was 
dri\’en back to Archangel, and there 
unlondcd, and her cargo sold, and tlu; 
ship laid up for the winter, and ihd I 
not sail again from thence with a | 
cargo of wheat until tlie 1ft of August 
1811 : Held, that the licence was not j 
exhaustwl by taking in the first cargo j 
of pitch and tar, but would cover Uie j 
cargo of wheat also, notwithstanding | 
the time limited for its continuance \ 
had elapsed ; provided it aj)p'vareil j 
that tlu* voyage was prosecuted with ; 
all reasonable dispatch, which was a 
question for the jury ; and therefore, 
if it should so appear, an insurance ef- 
fected by tlie plaintiff on the iStli of 
August 1811, on wheat at and iVoiii 
Archangel to London, w'ould be valid, 
and would attach on the wheat cargo ; 
but an insurance on money advanced 
to the captain at Archangd w as void, ' 


! snred were entitled to recover for a 
I loss which happened in the course of 
I a voyage permitted by Ins Majesty’s 
Orders in Ciumcil. Hagedorn v. Bel!. 

1 iSl. & S. 450 

37 Although a licence to plaintiff, of 
London, merchant, on ))ih;ilf of Inni- 
sclf, and other British and neutrnl 
merchants, to export on board a cer- 
tain vessel, bearing any flag except 
the French, a specified cargo IVojii 

I London to any port in the Baltic not 
I under blockade, and to whomsoever 
‘ the property may apticar to belong;” 

« was held not to protect a part of 
the cango which was tlie property of 
Russian ^uhjeci:^ at the time of the 
shipment, Russia being then at war 
with this country, so as to uitdle the 
plaintiff to recover in respect of that 
part upon a policy effected by him as 
the agt'nt for aiui by the orders of 
those Russian subjects, tlic loss being 
occasioned by st i/nre and confisc w- 
tiori m a Russ I m port, by commis- 
sioners appointed by the liusslun go- 
vernment; yet, as the licence w.as also 
obtained, and tlie policy eficcud by 
the ])iaintiff on liis own account, and 
as agent for certain Ilainbarghas, wlio 
were resj)ectively interested in se;)u- 
ratc and distinct proponious of me 
cargo : Held, tliat i)lamurf was entitled 
to recover in respect of liis own m- 
Icrcbt, and tliat of the Ilumburghjrs. 
Hamburgh being in a stale of periiii.'.- 
sive neutrality with this country. 
Hagedorn v. JJazeU. 2 iSL Si S. loO 

38 A licence granted undt r an Onler iii 
Council loH.S, (a British resident iiitr- 
chaVii) permitting a vessel, bearing ai'y 
flag except the French, to proceed m 
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ballast from any port north of the 
Scheldt to Archattgel, there to load a car- 
j?o of such ^oods as are*peitnitted by 
law to be imported^ and proceed with 
the same to a port in the United Kinj^- 
dom, was considered as not confined 
personally to if. S,, or any particular 
class of persons ; and therefore, where 
Russian subjects at Archangel^ who 
were alien enemies, had shipped goods 
under such licence for the purpose of 
being brought into this country, it 
was held that they were protected by 
it; and an insurance made for their 
. benefit was legal. Robinson Tourny. 

1 M. & S. 217 
S* P. Same v. Cheesewright. 

1 IM. & S. 220 

59 If a vessel brings hither from an hos- 
tile country, under a licence, a cargo 
of enumerated goods, and also certain 
other goods not licensed, the insurance 
on the licensed goods is not thereby 
vitiated. In 1810, it was lawful for a 
JJamburgher to bring goods to tliis coun- 
try from a hostile port under strict 
blockade. Piesckdl v. All mat, 

4 Taunt. 792 

40 If a British subject, purchasing, by 
the King's licence, a hostile built ves- 
sel, which is not entitled or required to 
have a British register, charters her 
on a voyage out to the Azores and 
home, and sends her to sea with a 
crew in which there is nj>t the pro- 
portion of British mariners required 
by stat. 12 Car, 2. c. 18. s. \4.i this 
does not avoid a policy on the outward 
part of thevoj'age; because von con- 
stat that the owners will not obtain a 
due proportion of British seamen be- j 
fore her return. Nor is it an objec- | 
tiun to the same policy, that she i> 
foreign l)nilt, for hclvl, that tlic stat. 
49 (i\ rl. c. 60. .V. 1. authorizes the 
.‘‘hips of any country in amity, by the 
King’s l/ctnce, to l;ring foreign pro- 
duce to Ev'davd, though not English- 
huilt or registered, contrary to ss. 3. 

10. of the stat. 12 Car. 2. c. 18.; and 
that a ship piirclva-ed by a British 
subject from an enemy wnli licence, 
is the sliij) of a country in amity ; and 
non ic:onstai that a licence to import 
vt ill not be obtained before the act of 
itiqx>riation is complete. And for 
the game reasons, the insurance on 
the homeward part of the voyage was 
not illegal. Sewell v. The Fr- 

ehangt Cohipavy, 4 '1 'u u nt . H *) 6 


41 A licence by the King in Cowncil, le- 
galizes the prosecution of the intended 
adventure, after the time specified in 
the licence has expired, if the delay 
were caused by unavoidable necessity : 
Wlieiher the voyage protected com- 
mence after the licence expired or be- 
fore. Effurth V. Smith, 5 Taunt. 329 

III. SUBJECT-MATTER. 

(o) Prohibited Goods, 

1 If a Swedish ship be insured at and 

from her loading port in the Eastdn^ 
dies to Goitenbw'gh, and part of the 
cargo be laden in a British port in the 
East- Indies, the insured cannot reco- 
ver, the vt>yage being in contraven- 
tion of the navigation laws. Chalmers 
v. Bell. 3 B. & P. 604 

2 The exclusive right of trading to the 

East-Indies, granted to. the East-In- 
dia Company by stat. 9 and 10 IV, 3. 
c. 44. has never been put an end to ; 
and any infringement of it is a public 
wrong ; and tbough such parts of 
that A^t as inflicted penalties, &c, 
were repealed by stat. 33 G. 3. c. 52. 
and though the latter Act says that no 
Acts or parts of Acts fnereby repealed 
shall be pleaded or set up in bar of 
any action, &c. it is competent to un- 
(lerviriters who have subscribed poli- 
cies on ships trading to the East Jn* 
dies in contravention of the statute of 
Urn, to avail lliemselves of tlie illega- 
lity of such trading in an action 
brought on the policies. Camden v. 
Anderson. 6 T. R. 723 

( Athrmcd in Cam, Scac, 1 B. & P. 272) 

3 An America li ship, the property of A. 
ami B. both British born subjects, but 
naturalized in America, {A. before, and 
B., w ho was captain, after the decla- 
ration of independence) sails to France 
with a cargo of goods, there disposers 
of them, and with the proceeds, pur- 
chases goods for India, then sails to 
Madeira, where she takes in the re- 
mainder of her cargo, consisting of 
English and Portuguese productions, 
and proceeds on her voyage to the 
British settlements in i/idiV/, 'Without 
any licence for the ship or the cap- 
tain : this voyage is legal, and the 
insurance on it valid, though the trade 
was not direct between /Jmer/t-a and 
India, although, as far as related to the 
British goods, this Was a triKlmg from 
Creq{ Biiiahi to India, without li- 
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cence ; and thou<?h C. was slill a Bri- 
tish subject. IVilson v. Marryat. 

8T. R. 31 

4 If a ship be insured " at and from A. 
to and there be any illegality in 
the trafHc during her stay at A. the 
assured cannot recover on the policy 
for a loss happening between A. and 
B. Bird v. Appleton. 8 T. R- M)2 
-5 But an insurance on a ship for a par- 
ticular voyage is legal, though she 
may have done some act in a former 
voyage for which she was liable to 
seizure during the voyage insured. 
And goods may be insured though 
purchased with the proceeds of a lor- 
mer illegal cargo. 

6 Colonial produce cannot legally be 
shipped from the British West Indies , 
for Gibraltar; and therefore the same 
cannot be insured on such a voyage, 
and it matters not that part ot the 
cargo was shipped at one of the fi rst 
hidia islands, with liberty to exchange 
it at another (which would have been 
legal), ifin fact it were notexchangt <1, 
and its ultimate destination was Gib- 
raltar. And the ship and cargo be- 
ing lost off* Gibraltar, though the as- 
sured could not recover, yet the pre- 
inium having been paid upon an ille- 
gal insurance cannot be recovered 
back. Lubbock v. Potts. 

7 E. R. 449 

.7 Where a party insured to a certain 
amount, in one policy, goods to be 
thereafter specified; and m the s|>tei- 
fication alicrwards made by him were 
included some goods, the exportation 
of which was prohibited under [lain 
of forfeiting the goods themselves and 
treble their value, and which also iu- 
' duced a forfeiture of the sliij) : the [>o- 
Itcy was held to be avoided in toiu. 
Pam kin v. Dick. 1 1 E, R. 502 

^ An insurance cannot be made on pro- 
visions sent in a neutral shi|) to a 
British colony, while in the hands of 
the enemy. Gist v. Mason. 1 'E. R. 84 
9 Where an embargo had been laid on 
provisions ip Ireland, an insurance 
on such provisions from thence, laden 
on board a vessel bound to an enemy’s 
port, was held void, Dalmady v. 
^loUeuT. 1 T. K. 85, ». 

(5) Trading with an Enemy. 

See Licence to trade, ante, 389. 

1 By the maritime law, trading with an 


enemy is cause of confiscation in a 
subject, provided he is taken in the 
act, but it Moes not extend to a neu- 
tral vessel. Gist v« Mason* 

1 T. R. 84 

2 Tile Court of C. P. held that goods 
purchased in Holland during hostili- 
lie.H between Utat country and Great 
Britain by a British agent resident 
there, and shipped for British subjects, 
might be lawfully insured in this 
country. Bell v. Gillson. 

1B.&P. 845 

3 But the Court of King’s Bench, (after 

hearing a second argument by civi- 
lians) determined that all trading with 
an enemy without the King’s licence 
is illegal : and also that it is illegal for 
a subject in lime of war, without the 
King's licence, to bring over in a neu- 
tral ship goods from an enemy^s port, 
which were purchased by an agent of 
such subject resident in the enemy’s 
country, after the commencemeirt of 
bosiilities, although it may not appear 
that they were purchased of an enemy* 
Potts V. Bell. 8 T. R. 548 

4 It is legal to trade with the subjects 
of an enemy’s country by the King’s 
licence. But if it be provided in such 
licence, that the party acting under 
it sliall give bond for the due expor- 
tation to the places proposed of the 
goods intended to he exported to such 
country,, and they are exported with- 
out such bond being given, such cx- 
[lortalion is illegal, and the owners 
cannot rcco\ er on a policy to protect 
the ;»ooJs. Vanduck v. Whitmore. 

i E. R. 475 

5 If a licence to export and deliver 
goods to an enemy’s country he 
granted for a limited time, it is not 
sulhcient that the goods were shipped 

. before the expiration of the tiule, the 
ship not sailing till^fterward.s. 

I E. R. 475 

G Where an Act, prohibiting intercour>c 
with America, then in a slate of reliel- 
enabled the British commanders 
to grant licences in a certain form to 
carry provi^iions to places in America 
uceu[ned by the British, and \ licence 
was granted not following the requisi- 
tions of the Act, it was holden void ; 
and consequently the trading l>eing 
illegal, the goods sent under the li- 
cence could not be insured. Vanhar 
thals V. ILilhcd. I E. II. 487, 
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(c) Properly of Master r,nd Mariners. 

1 An insurance on the commission, 

privileges/' itc. of the captain of a 
ship in the African trade is legal. 
King v. Ghrer. S R. 206 

2 A sailor cannot insure either his wages 
or any thing that he is to receive at 
the end of the voyage in lieu of wages: 
(e. g, slaves). Mobster v. De Tastet. 

7 T. R. 157 

3 Nor can he recover the value of sucli 

thing in an action against his agent 
for negligence in not procuring such 
insurance. ibid. 

(d) Profits. 

2 The profits expected to arise from a 
cargo of goods may be insured. Orant 
Parkinson. 6 T. R. 483, n. 

S B. & P. 85, n. 

2 The profits of a cargo employed in 
trade on the coast of Africa are an in- 
surable interest. Barclay v. Cousins. 

2 E. R. 544 

3 So an insurance on imaginary profits 

from Bourdtaux to Ilambnrgk (winch 
was explained to mean the profit 
which a cargo of indigo btlonging to 
the assured would produce on tlu* salt* 
thereof at llamhurght if it arrived safe) 
was holden good. Hcnrickson v. Mar- 
getson. 2 E. R. 549, ?/. 

4 Upon an insurance on profits valued 
at 400/. where the plaintiff’declcired as 
for a total loss, and it appeared that 
after a shipwreck, by which many of 
the slaves, on the profits of whom the 
insurance was made, were lost, l>ut the 
remainder rtaclied the niarkel, anti 
were sold ; and it did not apjic ir what 
profit was made of them; tliougli it 
w:-,i found that the produce of tho^t 
wito were sold^rjid not give a profit 
upon the whole advcntuiv : Iltitl, that 
the jdaintilfwas not entitled to recover. 
Pioie. — The whole adventure was a 
voyage from Liverpool to Africa, and 
from tlunce to the West- Indies, but 
the profits were only insured from Bt. 
Vincent's, after the ship's arrival there) 
to her last port of discharge in tile 
West- Indies. Hodgson v. G lover. 

6 K. R. 316 

5 An insurance may be efiected on pro- 
fits generally without more descrip- 
tion, uikI engrafted upon a policy du 
ship and goods in the common printed 


forua &r a cartm^i voyage ; with a re- 
turn of premium for short interest; 
the assured proving an interest in the 
cargos Ayre v. Giover^ 16 £. R< 218 

IV. rNTERtst or iNSuafit). 

(a) Quahfied or Trust Property.^ * 

See post , tit * fleaping, XVI. 

1 At common law a person might have 
insured, without having any interest 
in the subject insured. And the stat. 
19 G. 2. c. 37. which prohibits such 
an insurance, only applies to ships 
belonging to his Majesty or any of his 
subjects." Craufurd v. Hunter. 

8 T. R. 13 

2 If a merchant abroad, interested in 

goods and the freight of a cargo, mort- 
gage tliem to his correspondent 'in 
England for payment of money at a 
certain day, and by letter indosing 
the bills of lading direct him to insure ; 
the latter, having accepted the bills of 
lading, will be liable to an action for 
not insuring, notwithstanding the 
mortgage was become absolute before 
the order w'as received. S7uith v. 
Lasctlles. 2 T. R. 187 

3 Wiiere a bill of lading is imlorscd and 
delivered, but the intention of the par- 
ties appears to have? been only to bind 
tlie net proceeds in case of the arrival 
of the goods, an insurance made on 
account of the indorser after such in- 
dori>eincnt is good. Hibbert v. Carter. 

1 T. K. 745 

4 Two partners purchased a ship under 

a bill of sdc conformable to stat. 26 
0. 3. c. GO. ; aflerwartlsthey took in two 
other partners, but there was no trans- 
fer of the shin to I Ik in jointly wit h 
the others: Held, that the four part- 
ntiN had not any insurable interest in 
llic freight of the ship. Camden v. 
Anderson. 5 T. R. 70B 

5 The right of freight results from the 

. right of ownership : and tlicse four 

partners had neither a legal nor an 
equitable title to the ship. 5T. R.709 

6 Semhic. A party cannot insure a hope 
or expectation, not having any inter- 
est ill the subject insured. 

5 T. R. 709 

Commissioners appointed by the 
Crow n under die autlmrity of an Act 
of Parliament (35 G. 3. c. 80.) which 
empowers them /* to lake into their 
possession and care all Dutch shijm 
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■ and effects drained &r hrmght iMo 
the ports of Great Britdin, and to 
inanan;e> sell, and dispose of the same 
to the best advantappe, according to the 
instructions they should receive from 
his Majesty and his Privy Oouncil,’* 
may insure in their onm names such 
ships and efteots, after seizure abroad, 
and while they are in transitu to this 
country. Cravfnrdv. Hunter. SH.R.IS 

8 So these commissioners were held to 
have an insurable interest in Dutch 
ships on their passajre fo this country, 
having been taken by a captam of a 
British man of war, under instructions 
from the Admiralty to take all ships 
and cargoes belonging to the subjects 
of the United States, and to bring 
them into the ports of this king- 
dom to be detained provisionally. 
Lucena v. Cranfnrd. 3 ]i. & P. 75 

9 Held also, that they might recover for 
a loss upon such ships liy perils of the 
sea, though the loss did not happen 
until after proclamation had issued 
for general reprisals against the Dutch. 

ibid. 

But see the argurnrnt in Lucena v. 
Crapfrtrd, (in error). 2 N. U. !^(>9 

W A. being indebted to B. without any 
order from him, consigns goods t(» C 
to be held for B. and indorses the bill 
of lading to €.4 resolved that B. had 
an insurable interest in the goods so 
consigned. Iliil \ . Sccrctan. 

1 B. & P. 315 


Prize. 

1 Captors of a ship seized as prize may 

insure their interebt iherein. Boehm 
y.Bcil. 8T.R. 15i 

2 A prize taken by llie navy and army 
conjointly is insnrable, on account of 
the interest of the captors, under the 
slat. 45 G. 3. c. 12. s. 3. which 
grants the prize so taken to the con- 
joint captors alter condemnation, sub- 
ject only to the apportionment of the 
Crown its to the respective shares. 
Sitirling, Bt, v. Vaughan. 11 E. R. G19 

S After an order made by the King in 
Council on the 2d, and gazetted on 
the 5th Sept., to detain and bring into 
port aii vessels ; a hired armed 

ship his IMojest^ took ©If on 

tlu: lOUi^ and carried in ihKIier a 
Danish vessel,; and without inatituUiu: 
•any proceeding in tiie Admiralty 


Court there, (though Portugal was an 
ally with Undand in the war^} sold her 
cargo to dSray the exp'ense of re- 
pairs, and took in aloadmg on freight 
for London, with which she sailed on 
N&vember^^i, on whicli day hostilities 
were decbired against Denmark by 
another Oi-der of Council : aiwl on A'o- 
vember 12, an insurance was made by 
order of the prize agept appointed by 
the csiptors, in consequence of a letter 
written him in October, before the 
declaration of hostilities, directing Uie 
plaintiff to insure for my account 
the Danish vessel K. f., which has been 
detained by his Majesty s an/ted, ship 
B., and for which 1 am authorized to 
act as agent ; and concluding with ex- 
pressing the agent's confidence that 
the plaintiff would do the be.^t for the. 
interest of the concerned: and afur 
such insurance was cflecled, the King, 
by another Order of Council, reciting 
the circumstances, adopted the insu- 
rance: Held,tliat his Majesty, having a 
lawful possession of the captured vessel 
through the act of his officers and ser- 
vants, whose possession was legalized 
by the previous order to detain Danish 
vessels, whether known to them or not 
at the time of the capture, had an in- 
surable interest therein ; and that it 
was competent for him to adopt the 
insurance made by ortler of tbe agent 
appointed by the captors. Routk v. 
Ihompson, 13 li. R. 274 

And see same Parties. 11 K. R. 42S 
4 The ship Ross belonging to the plain- 
tills, and the ship Atlantic, (on which 
this question arose) to Fisher ik i)o., 
and the cargoes to other persons, were 
insured on a former voyage, and cap- 
tured by the Spaniards, and carrieu 
into Spain ; and the underwriters 
upon the Atlantic, whom the de- 

'fendant was one, paid as fur a total 
loss. But wluie proceedings for con- 
demnation were pending in the Prize 
Court ill Spain, Cowan (residing there) 
baviiig been severally emptiwered by 
tlie different owuers to claim restitu- 
tion, and to emer into compromise 
with the captoi^ for giving up part of 
tlie cargoes on the resUt niton of the 
reinaiuder and of llte ships, and to de- 
fray all codts and ciiarges tiiereon, ajiJ 
to forward 2hc sfeips and goods re- 
stored to London^ Mm\ to pay all. de- 
mands on the ships and goods, agreed 
wilh the captors, suboequent to the 
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cessalion of hoMiJitiei*, (and the cap- 
lures arn*I subsequent p<jjce were held 
• in the Court of Admiralty here to 
bind the property captured,) that 
upon giving up to them part of each 
cargo, the rest and the ships should 
be restored for the camnon ben^t of 
ike original otvners of both ships and 
cargoes t in the lump. On which Cowan 
advised the plaintif]& that he should 
consign the Atlantic to them, with 
their own ship, the Ross, and draw 
bills on them, (wliich were afterwards 
accepted and paid,) for the general 
expenses of effecting the ari’angement 
with the captors, and for the outfit of 
both ships, and referred to this infor- 
mation to guide them with respect to 
insurance : on which the plaintiff^ in- 
sured the Atlantic by a policy, “ on ship 
or on salvage charges, or on any in- 
terest as may be hereafter declared 
by the assured and after a suhse- 
uent capture of her by the French, 
eclared against the defendant, (who 
had also underwritten this seconcl po- 
licy) and averred the interest to be ; 
li/, in themselves, and, 2dly, in Fisher 
and Co., the original owners of the 
ship Atlcniic, Held, that the plain- 
tiffs liad an insurable interest, as well 
on account of the whole property 
captured (of which they owned the 
oilier ship Ross) having been restored 
at the sacrifice of part of the cargoes, 
for the common benefit of all ; which 
created in them a hotchpot interest in 
the ship Atlantic ; and also as repre- 
senting Cowan, who was empowered 
to act as attorney for all the original 
ow ners, and to whom such restituiion 
in hotchpot was made for their com- 
mon benefit, and who had incurred 
charges and drawn bills on the piain- 
tifts on account of the common con- 
cern, which had been accepted and 
paid by them ; and Cijwayi having had 
authority to insure from lusher 
and Co., the original owners, under 
their order, on obtaining restitution, 
to f(jj ward the ship to London, and to 
pay all claims and demands on her : 
Though the plaintiffs would be ame- 
iiaUe out of the money recovered to 
the several persons interested, in pro- 
|>ortion to their several claims on the 
property in hotchpot, and amongst 
others to the defendant himself, as an 
underwriter on the first policy, upon 


whicb be had |^id as for a total loss 
to Fisher and Co. RohenHson v. //*- 
ftnlion* 14 E. R. 522 

5 If a ship or cargo insured betaken 
and condemned as prize, it is not ne- 
cessary for the insured to make any 
claim or appeal before they cal! on 
the underwriters. Tyson v. 'Clurney- 
3T.R;4t7 

(c) Wager Policies. 

See Lucena v. Cranford (in error), 

2 N. R. 270 
Kular Shaipe v. Vigne. I T. R. 304 

1 A wager policy is a lawful contract, 
except so far as it is prohibited by the 
statute 19 G. 2. c. 37. Cdusins v. 
Nantes (in error). 3 Taunt. 515 

2 A wagering policy and a policy on 
interest, are contracts distinct in their 
nature and incidents. Cousins v. Nantes, 

3 Taunt. 513 

3 It must appear on the face of the 

policy, of which species the contract 
is. ibid. 

4 If the policy be in the common form, 
it is a policy on interest. 

3 Taunt. 513 

5 On an insurance on ship and goods 

valued at so much, on a voyage to 
Africa and the West- Indies, the assured 
is entitled to recover the whole sum 
on a total loss which* happened in the 
latest period of the voyage ; although 
a considerable part of the estimated 
value consisted originally in storCvS and 
provisions for the purchase and suste- 
nance of slaves during the voyage, and 
the slaves were brought to a profitable 
market at the first place of the ship’s 
destination, where she arrived a mere 
wreck, and soon after foundered. Shaw 
V. Felton, 2 E. R. 109 

G Where a ship insured, arrived in port 
a mere wretk, and was obliged to be 
lashed to a bulk to avoid sinking, and 
in attempting to remove her to the 
shon* a few days afterwards she sunk : 
Held, that the assured might recover 
as for a total loss, though her cargo 
was saved and brought to a profitable 
market. ibid.^ 

(d) Re-assurance. 

1 Every re-assurance in this country, by 
British subjects or foreigners, whether 

^ on British or foreign ships, is void, 
by etat. 19 Q* 2. c. 37. 4. 4. unless 
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the. a | 

' bj^upt, of 4ie. y* I 

^ , V ^ 2T,vR.a61 

3 5^5^. if an uj^erwriter liraosfers 
Jj^jr pvol to anotb% 

^iiuij'^’b‘8 8uibs<?Rip^iop to a.pflioy, it 
is pot sucb a tie; aBaurai^ aaJ& prohi* 
bit^d .by the 19 G. ^U. 37. Dslver 
1 Taunt. 48 

V. SHIf. 

(a) Sec^worthiness, 

1 A ship is sea-worthy, if she is suffi- 
. ciently furnished for the service in 

which she is for the present time en- 
gaged. Annan V. Uood7nan. 

3 Taunt. 299 

2 Therefoi’e a ship much out of repair 
is sea-worthy in hariK)ur, and is pro- 
tected under the word “ at,** ibid, 

3 And as a full complement of men is 

not necessary in harbour, she does not 
cease to be sea- worthy for want of a 
crew, till she sails on a voyage without 
a crew. ibid, 

4 A neutral vessel is not sea-worthy, un- 
less she is provided with documents to 
prove her neutrality. Steel v. Lac^, 

3 Taunt. 2S5 

5 The assured cannot recover on a po- 

licy of assurance, unless they equip 
the ship with every thing necessary to 
her navigation during the voyage; and 
therefore they cannot recover if there 
be no pilot on board. Law v. Hollings- 
worth, 7 T. R. 160 

[b) Einplopinent and Conduct of, 

1 Whether it be necessary, to the 

right of the assured to recover, that in 
navigating up the there should 

. be a pilot on board qualified accord- 
ing to the directions of stat. 5 G, 2. 
c, 20. } Law v. Hollingsworth, 

7 T. R. 160 

2 The owners of goods insured by the 
act of shifting the goods from one 
ship to another, do not jireclude them- 
selves from recovering an average Ibss 
arising from the capture of that other 
ship, if they acted for the benefit of 
ail concerned. Plantainour v. Staples. 

IT.R. 611,71. 

3 By stat. 31 G. 3. c. 54. s. 7, for regu- 
lating the slave-trade, it is ne- 

cessary that the certificate of the cap- 
tain’s Iraving served as that act re- 
quires, should be attested by the owner 


or owiierB of the ship or ships in 
which ^service was performed: 
and the assured cannot recover on a 
policy on a ship whose captain has 
not such a certificate. Farmer v. Lorir. 

7T.R. 

^ Danish vessel, prize toEngUsk cap- 
tors, purchased by an Englishman, 
having no certificate of Britzs/r regis- 
try, trading to St, Michael's, is not 
the subject of Portugese capture, by 
reason of the fifth article of the treaty 
between England and Portugal, Cohen 
V. Harmam, 5 Taunt. 101 

Where, in a policy of insurance on a 
voyage up the Mediterranean on the 
coast of Spain, the underwriters stipu- 
lated that they would not be liable 
higher up the Mediterranean than 
Tarragona; the assured could not re- 
cover where the captain of the ship, 
through entire ignorance of the coast, 
when the occasion and the terms of 
the policy required him to distinguish, 
went into Barcelona, an enemy's port, 
which is higher up than Tarragona : 
for this was either a deviation without 
any just cause, (and on this ground 
the plaintiff was held not entitled to 
any return of premium;) or there 
was a failure of an implied warranty 
on the part of the assured, that a 
captain and crew of competent skill 
and knowledge for the declared pur- 
pose of the voyage sliould be providt'd. 
Tuit v. Levik 14 £. R. 481 

(c) Carrying smulated Papers, 

1 Where a ship had not leave to carry 
simulated papers^ although without 
such she would certainly have been 
seized and condemned as coming from 
an enemy's country, the underwriters 
were not liable for the loss which en- 
sued from the act of the assured him- 
self. Horneyer v. Lushington, 

15 E. R. 46 

2 An assured upon a policy on ship, not 

having leave to carry simulated papers, 
cannot recover for a loss by capture { 
if it appear by the scnleuce of the 
foreign Prize Court that one of the 
causes stated for the condemnation 
was thecarrying of simulated papers. 
Oswell V. Vigne, 15 £. R. 70 

3 American g(^s, in an American ship, 
having been insured on a voyage 
from America to the Baltic, with li- 
berty to carry simulated papers, and 
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. havtn;; l>een captured and coiukmncd 
l»y & Danish sentencff;^ which, after 
ausr^sting a doubt as to the English 
character of the owner, stated that the 
|JOsitive contradiction which the docu- 
menu Contained concerning the pro- 
^ perty of the ship and cargo rendered 
, it impossible to acknowledge * them as 
neutral ; and the Prize Court of - ap- 
peal afterwards alleging as grounds of 
confirmation, 1st, That the ship’s do- 
cuments were not in due order ; the 
sea passfwrt, ordering that, liefore it 
could l)e considered of value, the cap- 
tain must take his oatli before the offi- 
cer apf)ointed for that purpose ; hut 
that iliough the yiassport was made 
cut as if tlie captain had appeared be- 
fore A. B,, the notary public, and 
taken his oath, yet that neither the 
notary’s name or seal of office was 
under the document; and therefore 
that the sea-leticr was to be looked 
upon as a blank, and no credit could 
be given to it as a public document : 
^ly, that the ship bad false docu-^ 
fnents, (which it exemplified by the 
journal) : 3dly, that the documents 
disagreed with regard to their con- 
tent.-; which it exemplified by the 
bills of lading and letters on board : 
4lbly, that a [lerson on board, who 
seerned to be interested in the ship 
am! cargo, had been set on shore in 
England: 5thly, tliat false’ivcwcA cer- 
tificates d'origine were found on board : ! 
Held, that, taking the whole together, | 
the ground of condemnation was the j 
having on board simulated papers, 
which, mixed with other circum- 
stances, led to the conclu.'^ion that the 
ship and cargo were hostile British, 
and not neutral American property; 
and that the not having a sea-passport 
on board, verified in the manner stated 
in the sentence, was only a circum- 1 
stance to shew that the ship carried 
simulated papers : even if such a 
passport were required by any treaty 
between the United States and Den- 
mark; which did not appear: and 
consequently, that the loss was attri- 
butable to a cause which the under- 
writer had sanctioned by the leave to 
carry .simulated papers ; and not from 
the ship’s not being }>ro{)erly docu- 
mented, as an American ship ought to S 
be, for which the assured, as owner 
of the ship, as well as of the goods in- 
sured, would have been answerable, 1 
4 


Neither was the condemnation on 
the ground that the papers bad not 
been properly simulated, so as to at-^ 
tribute the loss to ijie mere negligence 
of the iissurcd in the mode of exer- 
cising the liberty referred to them ; 
supposing that would have varied the 
case. Bell v. Bromfield. 

15 E. R. 304 

4 Slutere, If a neutral vessel be insured on 

a voyage on wliich it is notoriously 
necessary to carry simulated papers, 
in order to elude one of the belligc^ 
rents, whether permission to carry 
them must be expressed in the policy I 
Steel V. Lacy, 3 Taunt. 285 

5 Policy of insurance on ship and goods 

at and from London, carrying simu- 
lated papers, to any ports in the Baltic, 
with liberty to carry simulated papers 
and clearances, and until safely ware- 
housed in the warehouses of tlie con- 
signees, at the port of discharge, at 
40 guineas per cent, premium : Held, 
that the underwriter was liable for a 
loss, arising from confiscation, by the 
Prussian Government, notwithstanding 
the persons in whom the interest was 
averred were Prussian subjects, P^us^ia 
not l>eing at war with this country ; 
it being found that at the time of 
efiecting the policy, all direct com- 
merce between this country and the 
ports in the Baltic was prohibited by 
the powers possessing ports there 
but that, notwithstanding, an exten- 
sive course of commerce w'as carried 
on between this country and those 
parts hy means of simulated papers 
and clearances, which was well known 
to all descriptions of persons, such as 
plaintifii and defendant. Simem v. 
Bazett, 2 M. & S. 94 

(d) Irregular Clearance, 

It is no objection to the assured on 
gooils recovering for a loss by a peril 
within the policy, that after the cap- 
tain had obtained his manife.st and 
Custom-house clearances, as required 
by stat. 13 & 14 Car. 2. c. 11. s, 3., 
goods of the assured were put on 
board by the packer, who had previ- 
ously made all the necessary entries at 
the Custom-house. Curruthers v. Oray. 

15 E. R. 35 

If the defence upon a policy be, that 
the licence requires the date of the 
ship’s clearance from an hostile port 
to be indorsed thereon, and dial it is 
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tyot truly indorsedi it is inciumbent on 
the defendant to prove what a clear- 
ance is, and the discrepancy between 
the, real date of the clearance, and the 
date indorsed. Morgan v. Oswald 

S Taunt. 554 

3 If the date be indorsed as the 17th, 
and the real date of the pt^arance be 
the ISOth, sembte tikt it is a substan- 
tial! compliance with the. condition. 

ibid, 

4 2uare, Whether a clearance be any 

single document, or the collection of 
all the papers necessary to enable a 
ship to sail ^ 3 Taunt. 554 

VI. VOYAGE. 

(a) IlkgaL 

See LICENCE Td trade, ante, 389, Sfc, 

1 Under the treaty of amity, com- 
merce and navigation between Great 
Britain and the United States of Ame- 
•rka, confirmed by stat. 37 G, 3. c. 97. 
(see § 22,- 2S, of that Act, and also 37 
G. 3, e. 117^) it is not necessary that 
the trade from America to the British 
settlements in the East^ Indies should 
be direct;. it maybe carried on cir- 
. cnitously by the way of Europe, and 
of Great Britain in particular. Wilson 
V. MarryaU 8 T. R, 31 

(Affirmed in Cam. Scac. 1 B. & P. 430.) 
IS If there be any illegality in the com- 
mencement of an integral voyage, and 
an insurance be effected on the latter 
part of the voyage, which taken by 
itself woiild be legal, yet the assured 
cannot recover on the policy. Wilson 
V. Marryat. 8 T. R. 31 45, 6. 
3 Insurance bn provisions from London 
to Helsingberg^ the Sound, Copenhagen, 
all 6r either;” which provisions were 
intended for the supply of the Bri- 
tish fleet and army then ^gaged in 
the' expedition against Copenhagen (of 
which they were then in possession, 
but were about to evacuate it), and 
were consigned to merchants there, 
and at Elsineur^ Held good, although 
in consequence of expected hostilities 
with Denmark, an ord^r of the King 
in Council had issued, prohibiting the 
cJcJiHng out any Britisk ships to a 
Danish port^ and a clearance was in 
consequence taken out for Helsing- 
berg, a Swedish and neutral port in the 
neighbourhood of Denmark, the ad- 
vaiture being legal, and not contra- 


vening the spirit of the Order of 
Council. Amnsoff^-y. Abbott, 

. HER. 135 

4 It is no^eich bf neutrality for a neu- 
tral ship ’ to carry enemy^s pi^perty 
from its own to the enemy^s country ; 
the voyage and commerce not being 
of a hostile description, nor otherwise 
expressly or impliedly forbidden by 
the law or pdtey of this country; 
though the neutral thereby subjects 
his ship to be detained and carried 
into a British port for, the purpose of 
search : And therefore, a 'British un- 
derwriter, afler condemnation. of the 
enemy^s goods found on board, and 
liberation of the ship and the rest of 
the cargo, is liable to the neutral 
owner of goods insured in the aame 
ship, whose voyage was so interrupt- 
ed ; either as for a total loss, if notice 
of abandonment upon the loss of the 
voyage be given in reasonable time, 
or for an average loss, if such notice 
be given out of time. Barker v. Blakes. 

9 E. R. 283 

And see Neutrality, post, 417. 

5 The stat. 47 G. 3. c. 2. legalizes from 

Sept, 17, 1806, the trading to any 
places which then were, or should 
thereafter be, und^ the dominion of 
his Majesty. Buenos Ayres was taken 
by his Majesty^s troops in the prece- 
ding year, and retaken on the I2th 
August, 1806 : Held, that an adventure 
to Buenos Ayres, cotnmencing in the 
first week of Sept, .1806, was illegal, 
and the policy on ityoid. ^oulmin v. 
Anderson, 1 Taunt. 227 

[b) Deviation, 

N. B. See Description of Voyage, post, 
410, ^c. 

ITait y, Levi. 14 E. R. 481, ante, 399 

1 If the ship actually sail on the voyage 
insured, an intention to deviate, not 
carried into effect, does not vitiate the 
policy. Keufley v. Ryan, 2 H. B. 348 

2 If the voyage described in the policy 
he ''from i4. to R. arid C.,^^ and the 
ship go to C, before B,, (though C. be 

I nearer to A. than B, is), it is a devia- 
tion, if it be wot the regular and settled 
course of the voyage to go to C. first. 
Beatson v. Haworth, 6 X R- 531 

3. StMsre, Whether such a regular and set- 
tled course of voyage will controul such 
a policy ? 6 T. R. 531 

I And see Chson v. Simmonds, 

%d» 533, n, 
D U 
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4 A policy of insurance on goods al and 
from London to the ship’s discharging 
port or ports in the Bdtic, toith liberty 
to touch at any port or ports for orders, 
or any other purpose, does not war- 
rant the assured, after having touched 
at C. for orders, and gone on to S., a 
more distant port, in retouching at 
C. for orders; but if the policy be to 
any and all ports and places in the 
Baltic forwards and backwards, and 
backwards and forwards, it is other- 
wise. Mellish T. Andrews. 

16 E. R. 312 
i If a ship be compelled by necessity to 
alter the order ot the places, it will be 
no deviation. Driscoi v. BovilL 

1B.& P.313 
6 Whether an insurance of a ship with 
or without letter of marque upon a cer- 
tain voyage and commercial adventure 
from A, to B., enables her to chase for 
the purpose of hostile attack, and cap- 
ture any vessel she may happen to 
descry in the course of the voyage in- 
sured, in whatever direction, or to any 
limit, and whether known at the com- 
mencement of such chasing to be an 
enemy or not ; or whether those words 
arc to be confined to a leave to employ 
force only for the purpose of defence 
(including a liberty of attack and chase 
only as far as they may be fairly sup- 
posed to promote ultimate security); 
must, in the absence of any legal de- 
cision as to their construction, depend 
’ upon the received practice and known 
sense of commercial men, if any such 
received practice there be in the use 
of them. And therefore, the cause was 
referred to another trial to ascertain 
‘ the commercial usage and practice in 
that respect. But at any rate such 
words do not appear to authorize di- 
rect cruizing out of the course of the 
voyage in seaDTch of prize. Parr v. 
Anderson, 6 E. R. 202 

? A policy of insurance on a ship on a 
certain commercial voyage, with or 
jwithout letters of marque, giving leave 
to the assured to chase, capture, and 
.man prizes, however it may warrant 
;him in weighing anchor, while wait- 
:ing at a place in the course of the 
xbmmercial voyage insured, for the 
.purpose of chasing an enemy who 
:nad before anchored at the same place 
in sight of him, and was then endea- 
vouring to escape, will not warrant 
^im, after the capture, and in the 


course of the further prosecution of 
the Noyage, in shortening sail and /«y- 
ing to, in order to let the prize keep 
up with him, for the purpore of pro- 
tecting her as a convoy into port, in 
order to have her condemned : though 
such port were within the voyage in- 
sured. Lawrence v. Sydebotham. 

6 E. R. 45 

8 A policy of insurance is effected on 
specific goods on board a certain ship 
named, on a voyage at and from A, 
to B., and another policy is also made 
on any kind of goods as interest 
should appear, on hoard ship or ships, 
on the same voyage, warranted to sail 
within a limited time ; but no circum- 
stance relating to the first policy is 
communicated to the underwriters of 
the second, nor do they know that the 
first was made. Goods, to the full 
amount of the sum insured in the 
second policy, are put onboard a ship 
(not the ship named), which sails 
within a limited time from A, with 
an intention to touch at C. in her course 
to B,, but is lost before she arrives at 
the deviating point. The underwriters 
of the second policy are answerable for 
the loss. Kewley v, Ryan, 2 H. B. 343 

9 Policy on goods on board a particular 
ship from A, to B, “ against sea-risk 
and fire only;” in the course of the 
voyage from A, to B. the ship was 
carried out of the course of the voyage 
by a king’s ship; but being afterwards 
released, she proceeded on the voyage 
insured, and while so proceeding, tlie 
goods insured sustained sea-damage : 
Held, that the underwriters were liable 
for this loss. Scott v. Thompson, 

1 N. R. 181 

10 If a ship be driven out of her loading 
port, and obliged to go into another 
port, and after fruitless attempts to get 
back again, she does the best she can 
to get from thence to the place of her 
destination, that will not be considered 
as a deviation. Delaney v. Stoddart, 

I T. R. 22 

1 1 Neither does it vacate the policy if 
such ship complete her loading at the 
port into which she is so driven. In 
the principal case, however, there was 
a custom to warrant this. 1 T. R. 22 

12 Insurance on the ship Friendship '^at 
and from St, Kiti*s to London, war- 
ranted to sail with convoy on or be- 
fore 1st of August,*^ The ship, after 
taking in part of her cargo at St. Kiu*s, 
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^as driven out of her port and obliged 
to go into St. Emtatia. When she 
was there, she made several efforts to 
get back to St. Kitt*s to hnish her 
loading, but not succeeding, was sold 
by the plaintiff' to Mr. Ross of St. 
Eustatia, and completed her loading 
tbej e; and afterwards sailed on the 1st 
of August from thence with convoy for 
London, but was lost in the course of 
the voyage. It appeared that St. Eu- 
statia is in the <lirect road to London 
from St. Kitt's, and that the convoy 
from St Kitt^s always looked into 
St. Eustatia to take up any ships that 
miglil bf- there ; that if the ship had 
sailed immediately from St Kiit*s she 
must have gone by St. Eustatia, but 
would not have stopped there; and it 
Was ;il so proved to be the custom, that 
where a captain had not taken in his 
full cargo at St. Kitdsy he should take 
iti the rest at St. Eustatia. The Court, 
under these circumstamres, held the 
going to St. Eustatia, and the finishing 
the loading there, not to be a deviation 
so as to discharge the policy. Delaney 
V. Stoddart. 1 T. R. 22 

13 It is not an implied condition in a 
common marine policy on ship and 
freight, that the ship shall not trade in 
the course of her voyage, if that may 
be done without deviation or delay, 
otherwise increasing the risk of the 
insurers, and therefore, where a ship 
was compelled in the course of her 
voyage to enter a port for the purpose 
of obtaining a necessary stock of pro- 
visions, which £hc could not obtain 
before in the usual course, by reason 
of a scarcity at her lading ports ; and 
during her justifiable stay in the port 
so entered for that purpose she took 
on board bullion there on freight, 
w hich .the jury found did not occasion 
iwjy delay in the voyage; it was held 
hot to avoid the policy, Raine v. Bell. 

9 E. R. 195 

14 A ship from Stockholm to New- York 
was by the course of the voyage to 
touch at Elsineur for convoy, and to 
pay the Sound dues ; and the owner 
of sheep on board took in a short stock 
of prevender for them at Stockholm, 
aiKl laid in the re^ at Elsineur before 
the Sound dues r^uld be i^aid : the 
Court held that tbe voyage not i^ing 
thereby delayed ; though tlie occur- 
rence wgs foreseen and intended; the 
policy iviis not avoided, but the under- 


writers were liable for a subsequent 
loss of the ship by the perils of the 
sea. Cormack v. Gladstone. 

11 E. R. 347 

15 An insurance on goods shipped on a 
certain voyage is not avoided by the 
ship while lying in a roadstead at an- 
chor under orders of the convoy, and 
after a signal to prepare for sailing 
and about the lime when the signal 
for weighing was made, taking in 
other goods on board : by which it 
W'as found that ncfdelay was occasion- 
ed, and that the ship fifot under weigh 
as soon as she could otherwise have 
done. Laroche v. Oswin. 

13 E. R. 131 

16 If a ship has liberty to touch at a 
port, it is no deviation to take in mer- 
chandise during her allowed stay 
there, if she does not by means there- 
of exceed the period allowed for her 
remaining there. Urquhoi't v. Barnard., 

1 Taunt. 450 

17 Upon a policy from London to Trw 

nidud or the Spanish Main, with li- 
berly to call at all or apy pf ,lhe West- 
India islands or settlements, and with 
lil)crty to touch and stay at any ports 
or places whatsoever and w'herespever, 
the assured mu.'>t take all the ports at 
which he touches, in the same suc- 
cession in which they occur in the 
course of the voyage insured. Gaird- 
ner v, Senhouse. 3 Taunt. la 

18 But if he is lost in steering for ao 
island not in the outward course of his 
voyage to Trinidad, it is a question 
for the jury to consider, whether he 
had not abandoned the intention of 
going to Trinidad, and restricted him- 
self to the residue of the voyage only. 

id. ibid. 

19 Policy of insurance on goods at and 
from London to the ships discharging 
port or ports in the Baltic, with liberty 
to touch at arty port or ports for orders 
or any other purpose, and U> touch and 

• stay ai any ports or places whatsoever 
and wheresoever : Held, that the ship 
having touched at *C. for orders, and 
gone 0)1 to 8., a more distant port for 
farther orders, ,and having received 
orders at 8. JBecausc ii was unsafi^to 
land there to return to C,, and wait 
for ordefi, might so retuiwi.t6-d, wjtht 
ot»t being guilty of a deviation; it 
boiag found that ilhe Went Ihr 
orders in the p;osecntion of her yor- 
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ajfe, and returned to C. to obtain or- 
ders as to the farther progi^ of the 
vcwagje, and no fraud bein^ found. 
Mellish V. Andrews, 2 M. & S. 27 

20 In a policy of insurance at and from 
London to Berbice, after the clause 

beginning the adventure, are 
inserted the words, at sea; and at the 
bottom of the policy, the words on 
shipi** the ship, without express leave 
so to do, stops at MadeirU, by which 
means she loses her cohvoy, and is 
captured on her w^j from thence to 
Berbice: Held, that the insertion of 
the above words does not imply that 
the* risk commenced at sea, so as to 
justify the deviation ; though at the 
time of eftecting the insurance, the 
underwriters were inforihed, that the 
ship had been at Madeira. Redman 
V. Loudon. 1 Marsh. 136 

21 On a policy at and from Pernambuco, 
dr any other port or ports in the 
Brazils, to London^ beginning the 
adventure, frCm the loading the goods 
on board the ship, on the ' termina- 
tion’ of her cruize, and preparing for 
her voyage to London.** The ship, on 
the termination of her cruize, touched 
zt Pernambuco ; but failing to procure 
a cargo there, she proceeded for St. 
Salvador, and was lost on her voyage 
thither : Held, that the ship’s proceed- 
ing for St. Salvador was no deviation. 
laimhett V. Liddard. 1 Marsh. 149 

VII. BISKS, I 

(o) Insured against by Policy, 

I If a ‘ Cargo of a perishable nature be 
i'iisured n*om A. to B., with the usual i 
memorandum, and in the coWse of I 
the voyage information be received by 
the master that the port of B. is shut 
against the ships of his nation, in 
consequence of which the commander 
of the convoy orders the ship to pro- 
ceed to another port, and the cargo be 
sold there by orders of the Vice- Ad- 
miralty Court for a very small sum of 
money, the assured cannot abandon 
as for a total loss.^ It seems that if 
the voyage be lost in consequence of 
the port of destination being shut up 
against the ship insured, the assured 
cannot declare upon this as a loss 
within the policy; Hadkinson v. Bo- 
hinson. 8 B. & P. 386 

d*Policy upon the freight of the ship 

■■ ;7v . . 


Stranger at and from London to Ja- 
maica, with liberty to touch at Madeira 
and discharge and take goods on board 
there. The plaintifts bad agreed hy 
' charter-party that the ship should take 
in goods at London, and proceed to 
Madeira, and there deliver such part 
of the goods shipped at London as their 
; agent should direct, and receive on 
board wine, and proceed to Jamaica 
and there deliver ; and the freighter 
agreed to pay 135/. in full for freight 
during the whole voyage from London 
to Madeira, and from thence to Ja- 
maica, such freight to be paid in Mar 
: deira, on delivery of the goods shipped 
at London for that place by Madeira 
wine at 40/. per pipe, to be carried in 
the said ship to Jamaica free of freight ; 
the ship arrived at Madeira, and deli- 
vered all her London cargo, except 33 
casks of coals which the captain kept 
on board to stiffen the ship; having 
received part of his cargo for Jamaica, 
but not the wine to be paid for freight, 
a gale of wind arising, the captain 
was obliged to cut bis cables and run 
out to sea, where he was captured : 
Held, that the plaintiff was entitled to 
recover for a total loss. Atiy v. Lindo. 

1 N. R. 236 

(5) Excluded by Meinorandiwi. 

1 If an insurance be effected on fruit, 
and the policy contain the usual me- 
morandum, ** com, fruit, biC. warrant- 
ed free from average, unless general, or 
like ship be stranded,** and the ship be 
in fact stranded in the course of the 
voyage, the underwriters are liable for 
an average loss arising from the perils 
I of the seas, though no part of the loss 
! arise from the act of stranding. Bttr-» 
\nett V. Kensington. 7 T. R. 21 (X 

I 2 iThe memorandum controuls the gene- 
I jral words of the policy, as far as it ex- 
itends ; but, upon a stranding, the enu- 
merated articles are put in the same 
situation as any other commodity, 
land the insurers become liable for all 
damage sustained by them, though not 
arising from the stranding. Bowring 
V. Elmslie. 7 T. R. 216, n, 

3 Where, after a seizure, the vessel was 
s&anded, and part of the cargo (con- 
isisting of corn) taken by a mob at 
Itbeir own price, the loss cannot be re- 
covered, as for a, general average but, 
{for such pari as in consequence of Ifyd 
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stranding was damaged ai)d thrown 
overboard, the insured may recover 
on stating the loss to be by stranding. 
Nesbit V. Lushington. 4 T. R. 783 . 

4 Policy on fruit from Cadiz to London, 
with the usual memorandum. In the 
course of the voyage the fruit was so 
much damaged by sea water, that it 
became rotten and stunk ; and on the 
ship’s arrival at an intermediate port, 
into which she was driven, the govern- 
ment of the place prohibited the land- 
ing of the cargo. The ship also being 
too much damaged to proceed on the 
voyage, was sold, and the cargo neces- 
sarily thrown overboard : Held, that 
the assured were entitled to recover 
for a total loss. Dyson v. Rowcroft. 

3 B. & P. 474 

5 Rice is not corn within the meaning 
of the memorandum of a policy of 
insurance. Scott v. hourdillon. 

2 N. R. 213 

6 Insurance at and from C. to L. on 

goods in a ship by nanic> until the 
same should be there safely discharged 
and landed, rice, free of particular 
average, and the ship with rice and 
other goods, arrived within the limits 
of the port of L, ; but before she 
could be brought to her moorings, or i 
he at all unloaded, ran aground and 
was wrecked, and the whole cargo 
was greatly damaged, and was taken 
out of her in craft, and carried to the 
consignees at L, and sold, and pro- 
duced upon the w hole little more than 
sufficient to pay freight and salvage ; 
but the rice did not produce sufficient 
to pay the freight: Held, that this 
was a case of paiticular average only, 
and therefore, as to the rice, the un- 
derwriter was exempted by the war- | 
ranty. Glennie v. The London Assu- 
rance Company, 2 M. & S. 371 

(c) Duration of Risk, 

1. On Goods. 

1 A ship and goods are insured from the 
coast of Brazil to the ('ape of Good 
Hope, beginning the adventure on the 
goods from the loading thereof on the 
coast of Brazil, from the 17th of Sep- 
tember, and upon the ship in the same 
manner. The cargo is taken on board 
at the Cape, the policy never attaches 
^ on these goods, though they are goods 
meant to be insured, and are on board 
after the 17th of September on the 
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coast of Brazil; and the policy not 
attaching on ^the goods, does not at- 
tach on the snip. Robertson v. French. 

4 £. R. 130 

2 Insurance on goods from A. to B. 
until they should be there discharged 
and safely landed on their arrival at 
B. the merchant to whom the goods 
bdonged employed and paid a public 
lighter to land them, and the goods 
being damaged in the lighter without 
negligence,the underwriters were held 
liable for the lo80 Hurry v. The ttoyal 
Exchange Assurance Company. 

2 B. & P. 430 
S, P. Rucker v, L<mdon Assurance 
Company. 2 B. & P. 432, n. 

And see Mathie v. Potts^ 

3 B. & P. 23, ante, page 3S9 

S Action on a policy on goods, " until 
the cargo should be discharged, and 
safely landed on the arrival of the 
ship the goods insured were put on 
board a lighter hired in the usual way, 
and brought to the plaintiff’s wharf in 
the evening, but not landed on account 
of the rough weather; the plaintiff 
then undertook to see to the landing 
himself ; but in the night the lighter 
was by an unavoidable accident sunk, 
and the goods lost : Held, that the un- 
derwriters were discharged. Strong 
V. Natully. 1 N. R. 1§ 

2. On Ship. 

1 The underwriter is in no instance lia- 

ble for any loss which happens after 
the vessel has been moorea 24 hours 
in safety ; although such loss should 
arise from some previous damage sus- 
tained during the voyage : Therefore* 
a ship being insured for a voyage, the 
underwriter is not liable for any loss 
arising from seizure, efter she has been 
*24 hours in port ; though such seizure 
was in consequence of an act of bar- 
ratry, committed by the master, by 
smuggling during the voyage. Lockyer 
v.Offley. 1T.R.252 

2 Where a ship was insured for six 
months; and three days before the 
expiration of the time she received her 
death’s wound, but was kept afloM by 
pumping till three days after the time, 
the underwriter was held discharged. 
Meretony v. Dunlop. 1 T. R. 260, n. 

3 Where immediately upon the arrival 
of a ship at Riga, her papers were 
taken and her hatches sealed down by 
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the officers of Government, and so 
kept till her papers were sent to St, 
Petersburgh to be examined ; and on 
such examination immediate orders 
were issued for the seizure of the ship 
and cargo, which were afterwards 
condemned for carrying simulated 
papers: Held, that this was not a 
mooring twenty-four hours in st^fety 
after her arrival, within those words in 
the policy. Homeyet v. Laishington, 
15 E. R. 46 

4 Insurance on a voyage from C. to D., 

on a representatiop that the ship was 
first to sail from A. to JB., and from 
JB. to C. ; the voyage from A. to B. 
was performed, but that from B. to C. 
being unavoidably prevented, the ship 
returned to A., from thence proceeded 
immediately to C., and in performing 
the voyage from C, to D. was lost; 
and this was held a good commence- 
ment of the voyage insured. Driscol 
V. Passmore. 1 B. & P. 200 

5 In another case on an insurance on 
the round voyage (stated in the pre- 
ceding case), where, after the ship had 
returned to A., the captain wrote from 
thence to his broker in London, re- 
questing him to obtain the opinion of 
the underwriters as to his proceeding 
directly to C. if the charterer should 
insist upon it, and received for answer 
the broker's opinion, that the policy 
was at an end. At the instance of the 
charterer the captain proceeded to C., 
and on his return from thence to A. 
the ship was captured : the Court of 
C. P. held that the voyage insured was 
never abandoned. Driscol v. Bovil. 

1 B. & P.313 

»3. On Freight. . 

1 The assured upon a valued policy on 
freight is entitled to recover the whole 
amount, though part of the goods only 
were on board at the time the ship 
was lost, the rest being ready to be 
shipped. Montgomery v. Egginton. 

3 t. R. 362 

2 Where a ship was chartered from A. 
to JB., there to take on board certain 
goods, and proceed to C., &c. for 
which the owner was to receive freight 
at so much per ton, a policy of insu- 
rance on such freight was held to 
attach from the sailing of the ship 
from A. Thompson v. Taylor. 

6 T. R, 478 


8 Seeds, If the freight had been on 
goods, and the loss had happened be- 
fore the goods were on board. 

6 T. R. 478 

4 Where a ship was chartered from L. 
to D. and back to L., and after deli- 
vering her cargo at D. she was to 
be provided with a cargo homewards 

. at the current freight : Held, that an 
insurance by the owner on the freight 
at and from D. to L. attached whilst 
the ship lay at D. delivering her out- 
ward-bound cargo, and before, any 
of her homeward-bound cargo w^as 
shipped. Uomcastle v. Stuart, 

7 E. R. 400 

5 Freight may be insured 1‘rom St. 
Ubes to Portsmouth, upon a ship 
which sailed with a cargo from St, 
Ubes for Gottenburgh, with intent to 
proceed first to Portsmouth, to take 
up convoy in her way to Gottenburgh; 
and this, without notice to the un- 
derwriters that the ultimate destina- 
tion of the ship and cargo was Gol- 
tenhurgh. Taylor v. Wilson. 

15 E. R. 324 

6 Freighters chartered a foreign ship to 
take a cargo from London to St, 
Petersburgh, and to lade a cargo 
there, and immediately return to Lon^ 
don, paying so much freight per ton : 
and it was covenanted that if political 
or other circumstances should prevent 
the jjiipping a return cargo, or dis^ 
charging the outward cargo, tlie 
freighters might detain the ship at 
St. Petersburgh for forty running 
days ; and if that time elapsed with- 
out the outward cargo being delivered, 
and consequently witliout the return 
cargo being put on board, the master 
should be at liberty to return to Lon- 
don, and the freighters should pay him 
25001. immediately upon the arrival of 
the ship at London. The freighters 
then procured a policy of insurance, 
whereby the underwriters agreed to 
pay a total loss in case the ship was not 
allowed by the Russian Government to 
load a cargo at St. PettT^bufgh on the 
chartered voyage. In fact the Russian 
Government, when the ship arrived at 
St. Petersburgh, presuming that the out^ 
ward cargo was British, rrfused per^ 

I mission to unload her, and consequent- 

I ly she could not take in a Russian 

! cargo: on which the master, judging 
for the best, proceeded immediately to 
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Stockholm, where, after disposing of 
tlie outward cargo to disadvantage, he 
brought home a Swedish cargo to 
London, and earned freight thereon : 
Held : 

1st, That the insurance was legal 
“ip the terms of it. 

2dly, That the refusal of the Russian 
Government to permit the ship to un« 
load her outward cargo, was, in effect, 
and within the meaning of the con- 
tracting parties, a refusal to allow her 
^ to load a cargo at St, Petersburgh; and, 
consequently, that a total loss within 
the* policy was incurred. 

3dly, That the proceeding directly 
from Petersburgh to London was 
not a condition precedent to the mas- 
ter’s right to recover from the freight- 
ers the dead freight of 2,5001., but 
that he was entitled to the same not- 
withstanding the intermediate voyage 
to Stockholm, under the circumstances; 
and consequently that the freighters 
were entitled to recover the same from 
the underwriters. But, 

4thly, That as the freighters would 
be entitled to deduct from the sum 
payable to the master for dead freight 
the amount of the freight received by 
him on the cargo from Stockholm to 
Loudon; though such intermediate 
voyage were not originally contem- 
plated by the contracting parties, but 
w as undertaken upon the emergency ; 
therefore the underwriters were en- 
titled to make the same deduction 
from the total loss stipulated for by 
the policy in the event which had 
happened ; every contract of insurance 
being in its nature a contract of in- 
demnity. Puller v. Staniforth. 

11 E. R. 239 

1 Where a ship was chartered to take 
a cargo of lead from London to St, 
Petersburgh, and there immediately 
receive a return cargo from the 
freighter’s agent, and bring it to Lon- 
don; with a proviso, that if political 
circumstances should prevent a return 
cargo from being laden, the master, 
after waiting at St, Petersburgh forty 
running days without the outward 
cai^go being unladen, and, conse- 
quentiy, without the return cargo be- 
ing laden, should be at liberty to re- 
turn to London, or any port in Eng- 
land; the ship not having been per- 
mitted to unlade at St, Petersburgh by 
the Russian Goveritm^nt, th^ master, 


after waiting there the forty running 
days, laded a return cargo for his own 
benefit upon tife outwai^ cargo, both 
of which he brought home, and earned 
new freight on the homeward cargo ; 
which freight was adjudged to him by 
a judgment of the Court of C. P. 
in an action between him and the 
freighters, ovea and above the dead 
freight stipulated to be paid by the 
charter-party : 

Held, that the freighters were entitled 
to recover the yhole of such dead 
freight from the underwriters upon a 
policy of insurance, whereby they 
agreed to pay a loss in case the master 
should not be allowed by the Russian 
Government to unlade the outward 
cargo at St. Petersburgh; the vessel 
having sailed chartered by the freight- 
ers on a voyage from London to St. 
Petersburgh, and back : and that the un- 
demriters were not entitled to deduct 
such return freight earned by the mas- 
ter on his own account, and adjudged 
to him by the Court of Common Pleas; 
they having agreed with the assured 
pendingthis action and pendingthe ac- 
tion in C. P., that in case the plaintifts 
(to whom they had paid a per centags 
loss) should not be able to obtain so 
large an allowance as the full return 
freight paid to the master by reason 
of any demurrages or expenses being 
allowed against the said freight, the 
difterence should be paid by the un- 
derwTiters by a further per centage, 
whether the same were settled between 
the plaintifls and the ship by arbi- 
tration or by legal decision. Puller 
V. Holliday. 19 E. R. 494 

8 The valuation upon a freight policy 
of insurance is calculated upon all the 
goods the ship is intended to carry 
ypon the voyage insured ; and if by 
a peril insured against, the ship be 
lost, when part only of the goods, the 
freight of which was intended to be 
covered, was on board, the valuation 
must be opened, and the assured can 
only recover as for that proportional 
share. Forhih^* AspinalL 13E.R. 398 

9 But if there be a loss by a peril in- 

sure! against, of the whole subject- 
matter of the insurance to which the 
valuation applied, as of all the intend^^ 
edi freight, where the insurance is on 
freight, the valuation in the policy wilt 
no^ be opened* ibid. 
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10 And in an action on a fmgbt policy, 

it seems suiEcient to prove a contract 
under which tiie ship-owner would 
have been entitled to demand freight, 
if the voyage were not stopped by a 
peril insured against. Forbes v. As^ 
pisialL 13 E. R. 823 

11 Where a ship was chartered from 
Ldverpool to Jamaica, there to take on 
boarcl a full cargo for Liverpool at the 
current rate of freight, to be paid at 
one month from the discharge of her 
cargo at Liverpool ^ and the ship- 
owners effected a valued policy on the 
iVeight at and from Jamaica to her 
port of discharge in the United King- 
dom; and the ship arrived dX Jamaica, 
and after taking on board one half of 
her cargo, was lost by storm, the re^ 
mainder of her cargo being oh shore 
and ready to be shipped : Held, that 
the assured were entitled to recover as 
for a total loss. Davidson v. Willasey. 

IM.&S. 313 

12 Policy 01 ) fi eight valued at and from 

jR. and any ports in the Baltic, to 
any ports in the United Kingdom, 
and the ship was chartered to sail with 
a cargo from L. to some port in the 
Baltic, not beyond JR., and from thence 
to R., there to take in a homew'ard 
cargo, &c. and sailed from D and ar- 
rived at R. where she w as detained for 
five weeks, aqd prevented from loading 
by order of the Government, and the 
freighter never loaded her ; and a few 
days after the detention ceased, the 
frost set in, which detained her there 
till the spring, when she procured a 
freight from other persons, and re- 
turned with it to L., but the expenses 
of her detention exceeded such freight: 
Held, that the policy had attached at 
the time of the detention, but that 
freight having been afterwards earned, 
the underwriter was not liable. Everth 
V, Smith, 2 M. & S. 278 

13 All insurance on the freight of a ship 
destined for a fishing adventure, in the 
South Seas, is not determined by the 
arrival of part of the cargo in another 
ship. Phillips v. Chairlpion, 

1 Marsh. 402 

(i) Changed after Subscription qf 
Policy, 

1 After an insurance on a ship on a 
trading voyage the assured applied to 
the underwriters for leave to take in 


guns and a letter of marque, the tatter 
of which was positively refused, not- 
withstanding which the ship sailed 
with a general letter of marque ; this 
vacated the policy, though the assured 
did not in fact make use of the letter 
of marque for the purpose of cruising, 
or intend so to do, but merely took it 
on board for the purpose of cruising 
on the voyage home. Denison v. Mo- 
digliani, 5 T. R. 580 

2 But it is now held, the assured upon a 
trading voyage taking out a letter of 
marque (but without a certificate 
which is necessary to its validity) 
unknown to the underwriters, solely 
with a view to encourage seamen to 
enter, and without any intention of 
using it for the purpose of cruising, 
though the vessel was armed for self- 
defence, is not such an alteration of 
circumstances as will avoid the policy. 
Jfoss v. Byrom, 6 T. K. 379 

VIII. POLICY. 

(tt) Construction, of, and by whom 
effected, 

1 Policies of insurance are to be con- 
strued by the same rules as other in- 
struments, unless where, by the known 
usage of trade, or the like, certain 
words have acquired a peculiar sense 
distinct from their ordinary and po- 
pular sense. Robertson v. French, 

4 E. li. 130 

2 A policy on a foreign ship must be 

understood as containing an exception 
of all captures made by the authority 
of our own Government. Kellner v. 
Le Mesurier, 4 E. R. 396 

3 The nature of a policy is an insurance 
on the ship for the voyage. If either 
the ship, or the voyage, be lost, it is a 
total Joss. Cazalet v. St, Barbe, 

1 T. R. 191 

4 Where a policy described the insu- 
rance to be on goods on board the ship 
“ called The American Ship Presi-^ 
dent;" this was taken to be all name 
of the ship, and not a warranty of her 
being an American ship called The 
President. And where the policy, 
after such name, bad the words, ** or 
by whatever other name the same ship 
should be called," it was holden to be 
no variance that the real name of the 
ship was The President; tiie ideiitity 
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of the ship meant to be indured with 
that name being proved. Le Mesurier 
V. Vaughan. (> E. R. 38!^ 

S. P. Hall V. Molineux. 6 E. R. 385, 7i. 

5 Two policies of insurance for different 
sums are effected on goods on board 
any skip or ships on a voyag-e from A. 
and B.; goods net^rly amounting to 
the value of both policies are put in 
different proportions, on board two 
ahips which sail on the voyage, one of 
which is lost, but the other arrives in 
safety at B. The insured may apply 
either policy to the ship which is lost. 
Henchman v. Qfflep. ^ H. B. 345, n. 

0 Provisions sent out in a ship for the 
use of the crew are protected by a 
policy on the ship and furniture. 
Brough v. Whitmore. 4 T. R. 20G 

7 A merchant abroad having effects in 
the hands of his correspondent \n Eng- 
land has a right to call upon him to 
make an insurance for him. Smith 
V. Lascelles. 2 T. R. 187 

H if a merchant in England has been 
used to procure insurances for his cor- 
respondent abroad in the usual course 
of trade, the latter has a right to ex- 
pect compliance with an order for in- 
surance from the former, although he 
has no effects in his correspondent’s 
hands, unless some previous notice be 
given to the contrary. ibid. 

9 If a merchant abroad send bills of 
lading to his correspondent here, and 
at the same time give directions for 
procuring insurance, the latter cannot 
accept the bills of lading without 
obeying the orders to insure. 

2 T. R. 187 

10 Where a merchant here had accepted 
an order for insurance, and limited 
the broker to too small a premium, in 
consequence of which no insurance 
could be procured, he was held liable 
to make good the lo s to his corre- 
spondent. Wallace v. Tellfair. 

2 T. R. 188, w. 

11 If a merchant residing in London, 
who has received an order for in- 
surance from his correspondent, does 
what is usual to get the insurance ef- 
fected, as if he applies to Lloyd's with- 
out effect, he is not bound to send to 
another place for that purpose ; though 
it may be doubtful whether he ougnt 
not to apply to the public insurance 
offices in London, if it be customary 
to make application to them in such 
cases. Smith v. Cohgan. 2 T# R. iSB# 


13 But if the merchant in such case do 
not apf^y to the public offeces, but 
send to Ntmastle or any other poet, 
and do the best he can, he is not an* 
swerable for the subsequent ill con- 
duct of the insurer; and more espe- 
cially if the prhicipal adopt his acts, 
even for a moment. 2 T. R. 188, n. 

13 Where an subject in time of 

war, who had received ordert to effect 
an insurance for a neutral foreigner, 
opened the policy with his usual 
broker in his own name, but inform- 
ing him at the same time that the 
property was neutral ; this is a suf- 
ficient indication to the broker that 
the party acted as agent, and not on 
his own account; and therefore the 
broker has no lien on the policy so 
effected for his general balance against 
such agent, as between such broker 
and the principal. Mmns v. Hender- 
son. ] E. R. 335 

!4 According to 25 G. 3. c. 44. the 
name of the party interested must have 
been inserted in a policy of insurance,^ 
otherwise he could not recover upon 
it. Cox V. Pairy. 1 T. R. 464 

(But see stat. 28 G. 3. c. 56. repealing 
25 G. 3. c. 4^1.) 

15 If an agent effect a policy without 

inserting his name as agent, such po- 
licy was void by stat. 25 G. 3. c. 44. 
Pray v. Edie. 1 T. R. 313 

16 2u , — Whether an agent, effecting a 
policy for his principal residing 
abroad, must not reside in England} 

1 T.R.313 

17 A. having consigned a cargo to B. 
and drawn bills on him to the amount 

‘ of it in favour of C. his general agent, 
sends these bills, together with the 
bills of lading to C., desiring him to 
transmit ihem to B., ** that B. may 
have an opportunity of insuring ht 
also draws a bill for 300/. on C., which 
is accepted ; B, refuses to take to the 
cargo or accept the bills drawn on 
him ; C. then effects a policy in his 
own name, and informs A. thereof, 
who approves of his conduct. In an 
action by C, stating himself in the 
first count to be the agent of A., and 
averring interest in him ; in the second 
averring interest in himself : Held, 
first, that the policy was good within 
38 G. 3. c. 56. ; secondly, that C. had 
an insurable interest to the amount of 
800/. Wolf V, Homcastle. 

IB.&F. 316 
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18 It is a sufficient cotnpliance with 
this latter statute if the name of the 
broker effecting the insurance be in- 
serted in the policy as agent. Bell v. 
Gillson, 1 B. & P. 345 

S. P. Dr Vignier v. Swanson. 

1 B. & P. 346, w. 

(5) Description of Voyage. i 

See Dalgleish v. Brooke. \ 

15 £. R. 295, post, pages 422, 430 
1 Where by a policy of insurance, ship 
and goods were insured at and from 
all and every port, &c. on the coast of 
Brazil, and after the 17 th of Septem- 
ber to the Cape qf Good Hope, begins 
fling the adventure upon the goods 
from the loading thereof aboard the said 
ship at all or every port, &c. on the 
coast of Brazil and from the 17 th of 
September, 1800; and upon the ship 
in the same manner,** and with liberty 
to sail to, &c. any places backwards or 
forwards under the Portuguese go- 
vernment, &c. at a premium of four 
guineas per cent., to return 3/. IO 5 . 
should tne ship have arrived, or the 
risk have otherwise ceased on or be- 
fore the 17th of September : Held, 
that the policy only attached on the 
homeward bound cargo laden on 
board at the coast of Brazil, and did 
not cover a cargo originally taken in 
at the Cape of Good Hope, and which 
continued on board after the I7lh of 
September, while the ship was on the 
coast of Brazil, and after she left it on 
her return to the Cajje. cither did 
tljc policy cover the ship itself, which 
was iiisnv('d in the same manner as the 
goods. Robertson v. French. 4 E. li. loO 

3 Policy on freight valued at 500/. on a 
voyage at and from Dcmerara, Ber- 
hire, and the Windward and Leeward 
Islands to Loi/do/i ; the ship being at 
Dcmerara, an agreement was entered 
into by the master w ith a house there, 
for a freight from Berbice to London, 
the cargo to be put on board at Ber- 
bice, and the ship to take a cargo of 
bricks and planks from Demerara to 
Berbice, and deliver them there. 
Wliile proceeding from Demerara to 
Berbice, with the bricks and planks on 
board,* she met with an accident, and 
in consequence never earned her 
freight : Held, that it was not a loss 
within the policy. Sellar v. M* Vicar 
1 N. R. 33 

3 Undgr a policy of insurance on goods 


from A. to B., C., and D., the risk at- 
tached, where the ship, which was cap- 
tured l^fore the dividing point, failed 
with intention to proceed, directly to 
D. without first visiting the interme- 
diate places. Though under such a 
policy, if a ship mean to go to more 
than one of the places so named, she 
must visit them in the order in which 
they stand in the policy. Marsden v. 
Reid. 3 E. R. 573 

4 If a ship insured for a certain time 
sail before the time on a different 
voyage from that insured, the assured 
cannot recover though she afterwards 
get into the course of the voyage de- 
scribed in the policy, and is lost after 
the day upon w'hich the policy was to 
have attached. Way v. Modigliani. 

2 T. R. 30 

5 When a ship is insured from one port 
to another, the policy does not attach, 
unless she sail on the voyage insured. 

3 T. R. 30 

6 The assured cannot recover on a policy 
of insurance, unless they make a full 
disclosure of all the circumstances of 
the intended voyage, even with respect 
to the track the ship intends to take. 
Middlewood v. Blakes. 7 T. R. 163 

7 A policy upon a homeward voyage 
from India, upon goods at and from 
a foreign port of Jading, until the 
ship’s arrival in London, beginning 
the adventure upon the said goods 
from the lading t hereof at the foreign 
port, and so should continue upon the 
goods, nntii the same should be dis- 
charged ; was held to attach only on 
the particular cargo taken at the first 
port of lading. Grant v. Paxton. 

1 Taunt. 463 

8 Though the insurance was, to all or 

any ports and places whatsoever be- 
yond the Cape of Good Hope, in port, 
and at sea, in all places, at all times, 
and in all services, with liberty to 
proceed to, touch, and stay at any 
port or places w hatsoever for any pur- 
pose whatsoever. ibid. 

9 Upon an insurance on an East- India 

voyage, the underwriiers are bound to 
know the course of the East- India 
Company’s charter-parties and trade, 
and that the ship’s destination is liable 
to be changed after the, policy is ef- 
fected. 1 Taunt, 463 

10 If the Easi-India Company permit 
"the voyage of a chartered ship to be 
altered, though it is at the rec][u,est mi 
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partly for the benefit of the assured^ 
the altered voyage contmues protected 
by the policy. Grant v. Taxton, 

1 Taunt, 463 

11 A policy of insurance from Bristol to 

Monte Video, or other port in the river 
Plate, where the ship, after arriving off 
Maldonado at the mouth of the Plate, 
was immediately ordered off by the 
British commander there (the enemy 
having before gotten possession of 
every other port in the river) ; will 
not cover a loss which happened to 
the goods insured by a peril of the sea 
after the ship^s departure from thence, 
in her way to Rio Janeiro, which was 
the nearest friendly port, and to which 
she was under a necessity of going 
for water and repairs. Parkin v. 
Tunno. 11 E. R. 22 

12 A ship was insured from London to 

any port or ports in the River Plate, 
until her arrival at her last port of dis- 
charge in that river ; and the master 
intending to discharge her cargo at 
Buenos Ayres passed Maldonado, but 
liearing that Buenos Ayres was then 
in the hands of the enemy, he went to 
3Ionte Video with intent to make a ' 
complete discharge there, if the mar- 
ket were favourable ; but after dis- 
charging a part, and not finding the 
market there so favourable as he ex- 
pected, he had not abandoned his ori- 
ginal intention of going to Buenos 
Ayres if it should afterwards be prac- 
ticable ; hut while he was still dis- 
charging part of his cargo at Monte 
Video, a loss happened by a peril of 
the sea : the Court held, that as 
Buenos Ayres, to which other port only 
in the Plate he had contemplated to 
go, was at the time of his arrival in 
the Plate (and in fact continued up 
to the time of the loss) in the hands 
of the enemy, so that he could not le- 
gally go there, Monte Video must be 
taken to be the ship's last port of dis- 
charge, and that on her arrival there 
the policy was discharged. Brown v. 
Vig7ie, 12E. R. 283 

13 Under a policy at and from Jamaica 
to London, the Court of C. P. held, 
that a ship was protected in moving 
from port to port in that island. 
Gruickshanks v. Jamson. 2 Taunt. 301 

14 A policy of insurance ** at, and 
from Lyme to London** does not pro- 
tect a cargo laden at Bridport within 


the port of Lyme, and nine miles 
nearer to tmdon. Constable v. Noble. 

, 2 Taunt. 403 

15 If a policy describe a voyage at and 

from a place which is the head of a 
port, it will not cover a voyage at and 
from a distinct place which is a mem- 
ber of the same port. Payne v. Hutch-^ 
inson. 2 Taunt. 405, notd. 

16 If a policy be efiected on goods on a 
voyage defined from A, to B, the risk 
to commence at and from the 
loading thereof on board," not saying 
where, it must be intended a loading 
at the place from which the voyage 
commenced. Spitta v. Woodman. 

2 Taunt. 416 

17 And if the proof be, that the goods 

were loaded in an earlier part of the 
ship's course, and before her arrival at 
the place where the voyage insured 
commences, the plaintift' cannot re- 
cover. ibid. 

18 Though the same underwriter had 
insured the same goods for the ante- 
rior voyage, and knew the second po- 
licy was efiected thereon. 2 Taunt. 416 

19 Liberty given in a policy ou a fishing 
voyage, to chase, capture and man 
prizes, does not authorize the ship to 
lie by nine days off a port, waiting for 
an enemy's ship to come out when 
she should have completed her cargo. 
Although she lay in wait during that 
time within the limits of her fisiling 
ground. Hibhert v. Halliday. 

2 Taunt. 42S 

20 A policy of insurance on goods “ at 
and from Gotienburgh to Riga, begin- 
ning the adventure on the goods from 
the loading thereof aboard the ship at 
Gottenburgh," will not cover goods 
previously loaded on board at London, 
which arrived in the ship at 
Horneyer v. Lushington. 15 E. R. 46 

21 Under a policy of insurance of goods 
at and from London to any port or 
ports, place or places, in the Baltic, 
backwards and forwards; with leave to 
touch and stay at any ports and places, 
for all purposes whatsoever; the assured 
may wait at any port for i) formation 
as to what port in the Baltic the ship 
might safely proceed to discharge her 
cargo ; that being one of the objects 
of the adventure arising out of the 
troubled and shifting state of the 
different governments on the Baltic 
febores from the pressure of the French 
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^nd this libei^y; it seems^ is not 
atiTidgM f>y a aubseqaeni special leave 
given io wait for irfonn^tion, off 
any ports and places. Rucker v. All- 
mat. 15 E R.278 

* The pkiniiff was entitled to recover 
a loss of goods insured at and from 
Lmdscrona to Wolgust ; though they 
were shipped at Gottenburgh before the 
ship arrived at Landscrona,zx\6. though 
the policy was declared to be at and 
from the loading of the goods on hoard 
the ship ; it appearing that the under- 
writer was informed at the time that 
the goods were loaded on board at 
Gottenburgh ; and that part of them 
were landed and reloaded at Land- 
tcrona, so as to enable the custom- 
house officers there to ascertain the 
qualities of the whole, and to adjust 
the 'duties; and the policy being free 
qf aoerage. Nonnen v. Reid. 

The same v. Kettlewell. 

16 E. K. 176 

^3 Policy on goods at and from G. to 
any port in the Baltic, beginning the 
adventure from the loading; thereof on 
boartl the ship, and the policy was de- 
clared to be in continuation of a for- 
mer policy ; which was a policy from 
V. to her port of discharge in the 
United Kingdom, or any ports in the 
Baltic, with liberty to take in and dis- 
charge goods wheresoever, to return 
12 per cent, if the voyage ended at G . ; 
Held, that the assured were entitled to 
recover, although the goods were not 
loaded on board at G. but at V., and 
although the defendant was not an 
underwriter on the former policy. 
Bell V. Hobson. 16 E. R. 240 

24 Where goods were insured from He- 
ligoland to Mernel, with liberty to 
touch at any ports, and to seek, join, 
and exchange convoy, warranted free 
from capture in the port of Memel, 
and the ship sailed from Heligoland 
with orders to go to 'Gottenburgh to 
know whether to proceed to Anholt or 
Memel, and was captured in her way 
to Gottenburgh, which is in the track 
either to Anholt or Memel : Held, that 
‘this was to be considered as a voyage 
to Mepiel, although it was subject to 
be changed according to circum- 
stances upon the ship^s arrival at Got- 
itnburgh ; and therefore the risk com- 
menced on her leaving Heligoland ; 
and the ship never having reached | 


Gottenburgh, the purpose of going 
thither for orders was merely an in- 
tention to deviate, which did not va- 
cate the policy ; neither was it a re* 
straint on the captain^s judgment as to 
the place of seeking convoy, it not ap- 
pearing that he could have met with 
convoy before the capture ; and con- 
sequently the underwriter was liable. 
Heselton v. Allnutl, 1 M. & S. 46 

25 Where a policy of assurance was on 
goods at and from Pernambuco to Ma- 
ranham, and from thence to Liverpool, 
beginning the adventure on the goods 
from the loading thereof, on board 
the ship wheresoever: Held, that it 
would cover goods previously loaded 
at Liveipool, and which arrived at P., 
but Were not unloaded there, and af- 
terwards sustained a partial loss by 
wreck in the voyage from P. to M. 
Gladstone v. Clay. 1 M. & S. 418 

26 Policy of assurance on goods, at and 

from G. to the ship*s port of discharge, 
beginning the adventure on the said 
goods from the lading thereof aboard 
the said ship : Held, that the policy 
did not cover goods loaded at an inte- 
rior port, though they were in a loaded 
state and in good safety at G. just be- 
fore effecting the insurance. Mellish 
V. Allnutt. 2 M. & $. 106 

27 A policy at and from Martinique and 

all and every West-lndia islands, war- 
rants a course from Martinique to 
islands not in the homeward voyage, 
Bragg V. Anderson. 4 Taunt, 229 

28 A policy at and from G. on goods, 

beginning the adventure from the 
loading on board the ship, will not 
protect goods laden on board before 
the ship s arrival at G. Langhome v. 
Hardy. 4 Taunt. 628 

29 On a policy at and from Pernambuco, 
or any other port or ports in the Bra- 
zils, to London ; ** beginning the ad- 
venture from the loading the goods on 
board the ship, on the * termination’ 
of her cruize, and preparing for her 
voyage to London :*" The ship, on 
the termination of her cruize, touched 
at Pernambuco ; but failing to procure 
a cargo there, she proceeded for St. 
Salvador, and was lost on her voyage 
thither : Held, that the policy attached 
at Pernambuco. Lambert v. Liddard. 

1 Marsh. 149 

30 If liberty be given to touch at a port, 
the contract not defining for what 
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purpose^ but a communication having 
beep made to the underwriter, that . 
the ship was to touch for a purpose 
of trade, it shall be intended as a li- 
berty to touch for that purpose. Ur- 
quehart v. Barnai'd. 1 Taunt. 450 

31 If ports of call are named in a po- 

licy in a successive order, the ship 
must take them in the same succession 
in which they are named. Gardner 
V. Senhousfio 3 Taunt. 16 

32 If they are not named in any order 

in the policy, they must be taken in 
the order in which they occur in the 
usual and most convenient and « prac- 
ticable course of the voyage, not ac- 
cording to the shortest gwgraphical 
distances. 3 Taunt. 16 

33 Liberty to touch at a port for any 

purpose whatever, incUides liberty to 
touch for the purpose of taking on 
board part of the goods insured. Fi- 
olett V. Allnutt. 3 Taunt. 419 

34 Under a liberty to touch and stay at 
all ports for all purposes whatsoever, 
the stay must be for some purpose 
connected with the furtherance of the 
adventure. Langhorn v. Allnutt* 

4 Taunt. 511 

35 Whether the purpose is within the 

scope of the policy, is a question for 
thesCourt. ih. 

36 The policy not limiting the time of 

stay, whether a ship has staid an un- 
reasonable time, is purely a question 
for the jury. 4 Taunt. 511 

(c) Alteration. ! 

N. B. When an alteration may be 
.made without a new stamp, see post, 

tit. STAMPS. 

1 If a policy is executed in the printed 

form, without any specific subject of 
insurance being inserted in writing, 
and the subject-matter is afterwards 
added in writing, and the addition 
8igp[ied by some of the underwriters 
only, the assured cannot recover 
against those underwriters who do not 
so sign, on the contract, as it stands al- | 
tered by the insertion. Langhorn v. ! 
Cologm. 4 Taunt. 330 | 

2 A policy of insurance having been un- 
derwritten on ** ship and outfit/' was 
after the ship sailed declared by con- 
,ient of all parties, to be on ship and ! 
goods, by a memorandum written on 
a blank space in the body of the po- 
licy but without any new 'stamps : 
and it hiiving beeou decided,, in the. 


am M>f Hm V. Ptdton^ 
that,forwajH*of theetamp the plfiintiff 
could not recover as upon a policy on 
ship and goods, us declared by the 
memorandum, it was now held that he 
could not recover upon the policy in 
its original state, as an insurance on 
ship and outfit/' by reason of the 
alteration apparent upon the face of 
the instrument itself, and which was 
made by parties interested. French 
V. Patton. 9 £. R. 351 

And see Moss v. Bytom. 

6 T. R. 879> ante, page 408 

IX. warranties* 

{a) What shall amount to, and how eon-- 
sirued. 

1 Whatever is written in the margin of 
a policy of insurance is a warranty* 

De Hahn v. Hartley. 1 T. R. 345 

2 A warranty in a policy of inusrance is 
a condition ; and unless it be performed 
there is no contract. 1 T. R. 345* 

3 Difference between a representation 
and a warranty : the former may be 

. substantially, the latter must be strictly 
complied with. De Hahn v. Hartley o 
1 T. R. 343 

Affirmed in Cam. Scac. 2 T, R. 186 

4 Goods were insured from the lading 
of them on board the ship lost or 
not lost,’^ and warranted well on a 
particular day ; the ship was lost on 
that day before the policy was under- 
written : and it was holden that the 
underwriter was liable, for the war- 
ranty was complied with by the ship’s 
being safe any time of that day. 
Blackhurst v. Cockell. 3 T. R. 36(> 

5 A ship being insured at and from* 
Surinam, and all or any of the Wed^^ 
India islands, to London ; a warranty 

« to sail on or before the 1st of August, 

, is satisfied by the ship sailing from 
Surinam, her last port of lading, be- 
fore the Ist of August, and going into 
Tortola on the 4th, to seek convoy, 
though she did not sail from Tortola, 
which is one of the West-lndiu islands, 
direct for London, till afterwards. 
Wright V. Shijner. 11 E. R. 515 

(5) Against Confiscation or Capture* 
See Loss by Capture, post, 421. 

1 A warranty in a policy of insur^ticjb, 
freeing t& underwriter from by 
confiscation of the government 
ship’s port of discharge, does pot ap- 
ply to a case where, upon the arriw 
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of the ship in the roads of Ullau 
within the Prussian doi|^inions, she 
was boarded by two different parlies, 
one of Prussian soldiers, and the other 
the crew of a French privateer, who 
disputed the possession of her, but 
agreed to take her into Pillau, in order 
to settle their claims, upon which the 
Prussian government referred the mat- 
ter to the French government at Paris, 
where the ship was condemned as 
prize to the French captors, and after- 
wards given up to them. For the 
terms of the warranty import some- 
thing more to be done on behalf of 
the local government at the port of 
discharge than the mere act of seizure 
by or with the permission of such 
local government. Levy v. Allnutt. 

15 E. R. 267 

2 A policy contained a warranty by 
the assured against confiscation by 
the government in the ship's port of 
discharge. A vessel destined to dis- 
charge at anchored two German 
miles from Pillau, three English miles 
without the roadstead, where vessels 
unload in order to come over the bar 
into the inner harbour; and was cap- 
tured at her moorings by soldiers 
coming oft* in a boat from Pillau : 
Held, that this loss was not within the 
warranty. Levy v. Vaughan. 

Levy V. Buck. 

4 Taunt. 387 

3 If a ship be warranted free of capture 
or seizure in port or ports, a capture 
by an enemy's ship while the vessel 
insured is lying in an open road, outside 
of an harbour, is not within the war- 
ranty. Brown v. Tierney. 1 Taunt. 517 

4 Though a policy of insurance on goods 

contain a clause of warranty freeing 
the underwriter from seizure in the 
ship's port of discharge ; yet the as- 
sured having declared generally as for 
a loss by hostile seizure, without ne- 
gativing that it was in the ship's port 
of discharge, is no cause for arresting 
the judgment after verdict. Rucker 
V. Greet}. 15 £. R. 288 

5 A warranty against capture in the 

^ip's port of discharge, does not in- 
clude capture in the open sea on the 
outside of the port, by a force issuing 
from the port of discharge. MelliSt, 
y. ^dnifonh. 3 Taunt. 499 

6 a ve^el is taken at her moorings, 
being neither within the cajmt portus, 
ppt wiihin that pm of a haven where 


ships unload, the underwriter is not 
discharged by a warranty against 
capture in the ship's port of desti- 
nation.’' Keyser v. Scott. 

4 Taunt. 660 

7 Whether a vessel warranted free of 

capture in port, be in a port or not at 
the time of her capture, is purely a 
question of fact for the jury. Reyner 
V. Pearson. 4 Taunt. 662 

8 Whether the place where a vessel casts 
anchor, is within her port of discharge, 
is a fact for the jury, not a question of 
law. Levin v. Newnham. 4 Taunt. 722 

(c) To sail with Convoy. 

I A policy of insurance is made on a 
ship, on a voyage from A. to C., war- 
ranted to depart with convoy for the 
voyage. The convoy appointed is to 

B. , a port in the course, and near to 

C. This is a compliance with the 

warranty, and the underwriters are 
liable, the ship being captured in the 
passage from B. to C. D*Eguino v. 
Bewick. 2 H. B. 551 

^ The term convoy in a policy means 
such a convoy as shall be appointed 
by government. 2 H B. 551 

3 Sailing orders are necessary to the 
performance of a warranty to depart 
with convoy, unless particular circum- 
stances exempt the insured from that 
rule. Webb v. Thompson. 

1 B. & P. 5 

4 A warranty to depart with convoy is 
not complied with, unless sailing in- 
structions be obtained before the ship 
leaves the place of rendezvous, if by 
due diligence of the master they can 
be obtained. Anderson v. Pitcher. 

2B. &P.164 

,5 If a policy be eftected on a foreign 
built ship British ov^ed (which not 
being required to be * registered, may 
sail without convoy), it is not incum- 
bent on the assured to communicate 
to the underwriter, at the time of 
making the policy, the circumstance 
of her being foreign built. Long v. 
Duff. 2 B. & P. 209 

The same v. Bolton, ibid. 

6 A ship cannot legally proceed without 
convoy from port to port to join con- 
voy, unless a bond has been given that 
she shall not sail without convoy. 
fiinckley v. Walton. 3 Taunt. 131 

7 A ship liceosed to sail without convoy, 
provided ^Ue is armed \vith a certain 
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force, must take that force on board 
before she breaks ground. Hinckley 
V. Walton. 3 Taunt. 131 

8 A ship licensed to sail without convoy 

with a certain force, and clearing out 
without giving bond to sail with con- 
voy, and without having the force re- 
quired, cannot legally go round from 
her port of clearance to a port of con- 
voy. 3 Taunt. 131 

9 A vessel which sails with convoy, and 

is driven back by weather into her 
port of clearance, may lawfully sail 
thence again with her cargo on the 
voyage, without waiting for the next 
convoy from the same port, or joining 
convoy from any other port. Laing 
v. Glover. 5 Taunt. 49 

10 It is not sufficient to sail with a con- 
voy appointed for another voyage, 
though it may be bound upon the 
same course for great part of the way. 
Cohen v. Ilmckky. 1 Taunt. 249 

11 The sailing with convoy required by i 
the stat. 43 Geo. 3. c. 37. is a sailing I 
with convoy for the voyage. I Taunt. 249 

12 A ship cannot legally sail from port 
to port without convoy, unless she is 
bound from port to port. 1 Taunt. 249 

13 The stat. 43 G. 3. c. 57. docs not 

avoid a policy on the ground of the 
ship sailing without convoy, unless j 
the party interested in the insurance 
was privy to or instrumental in the 
sailing without convoy. Hen ferson 
V. Hinde. 1 Taunt. 250, n. 

14 Every person who ships goods on 
board a vessel which sails without 
convoy, does it at his own peril of her 
having a sufficient licence for the voy- 
age, without which all insurances on 
his goods are void, by the stat. 43 
G. 3. c. 57. Wainhouse v. Cowie. 

4 Taunt. 178 | 

15 Although the owner of the goods 

supposed and intended that the ship 
should have a sufficient licence. ib. 

16 And although he lived at a distance | 

from the port, and had no concern i 
with the management of the ship, or 
the obtaining for her the necessary 
documents. ib. 

;J7 A licence to sail without convoy to 
a port which a ship must pass on her 
voyage, is not a sufficient licence to 
authorize her to run, without licence 
or convoy, for the residue of her voy- 
age, after sh^ h^ touched at that port. 

4 Taunt. 178 

28 A licence to \yill hot 


galiiK a voyage to Palermo, Messina, 
and Malta, touching at Gibraltar, and 
finding thire neither licence or con- 
voy. 4 Taunt. 178 

And see Ingkam v. Agnew. 

15 E. R. 517, ante, 391 

19 In order to shew that a voyage with- 
out convoy from a foreign port is ille- 
gal, it it incumbent on tne undei«i 
writer to prove that there is convoy 
occasionally appointed from that port, 
or some one resident there, authorized 
to grant licences to sail without con- 
voy. Wake V. Atty. 4 Taunt. 493 

(d) Neutrality. 

1 The plaintiff an American born, but 
settled in England, and carrying on 
commerce there, purchases an Ame^ 
rican ship regularly documented in 
America: This ship is not neutral to 
the purpose of being protected by the 
American Flag. Tabbs v. Bendeluck. 

3 B.&P. 207, n. 

2 If goods be insured from A. to B. in 

a neutral ship, it is sufficient to charge 
the underwriters that the ship was 
neutral xvhen she sailed, though hosti- 
lities commence during her voyage. 
Tyson v. Gurney. 3 T. R. 477 

3 A sentence of condemnation by a French 

Court sitting in Spain, of a prize taken 
by a French privateer and carried in 
there (Spain being then a belligerent 
ally of France in the war against 
Great Britain) is valid; and such 
condemnation, proceeding on the 
ground of the property being enemy* s 
and British, is conclusive in an action 
on a policy against the under- 
writer by the assured who had in- 
sured it as Danish, which in fact it 
was, Denmark being then neutral. 
Oddy V. Bovill. 2 E. R. 473 

4 In an action on a policy of insurance 

' on goods warranted American on 

board a ship from London to Virgi- 
nia, a sentence of a foreign Court, 
which after reciting that ‘' forasmuch 
as the true destination of the vessel 
was for the English islands, having 
been hired and loaded at London, and 
having on board eighty barrels of 
gunpowder,'* declares the slpp and 
cargo a good prize, is nq( conclusive 
evidence against a warranty of peutra- 
lity ; because the special grounds as- 
signed for the sentence, do not nece.«* 
sarily lead to such conclusion. Calvert 
)r. ldQvm: 7 T. 11.523 

5 • 





5 Bf l^toiicet^f # JSftfwA, Court of 

it appeared that" the «hip 
tmtirad, warrau^d American, bad hern 
eotidaiiinad as eoen^y’s property for 
waqi of having on board a rS/e drequu 
pa^ or list of the crew^ such as is re- 
quired by a marine ordinance of 
^ance, and adjudged by the Court 
there to be requisite within the mean- 
ing of the treaty of commerce be- 
tween France and A^nerica : Held to 
be conclusive evidence against the 
warranty of neutrality, in an action 
on a policy of insurance, though in 
fact tl)e ship was American. Geyer v. 
Aguilar. 7 T. R. 681 

6 A warranty in a policy of insurance 
tlwt the ship 18 American property, 
means that the ship is entitled to all 
the privileges of an American Rag ; 
(which is required by treaty between 

and America) the warranty ib 
not complied with, and the assured 
cannot recover against the under- 
writer ; though in fact the ship suiK^r 
no tpconvenience in the voyage from 
the want of the passport. Kick v. 
Farher. 7 T. R. 705 

A sentence of a foreign Court of Ad- 
miralty is only conclusive here, in an 
action on a policy of insuraucer as to 
the Express ground of the sentence, 
but not as to any of the premises (no- 
ticed in the consideratory part of the 
sentence] that led to the adjudication. 
Christie v. Secretan. 8 T. R. 1 92 

B A warranty of neutrality is not falsi- 
fied by a sentence of a foreign Court 
of Admiralty, condemning a ship for 
navigating contrary to the ordinances 
of that belligerent state, to which the 
neutral country had not assented. 
Pollar4 V. Bell. B T. R. 434 

.Bird V. Appleton. B T. R. 562 

B An >8ured upon an American ship 
, and cargo, provided with suCb a pass- 
»port as is required the treaty be- 
twe^ America and rrmee, and with 
^^11 other usual A^^criem pipets and 
'docjuiments,' is* entitled* to recover 
agaipst an underwriter of a*policy on 
qyich ship and goods, in case of a cap-^ 
413!^ by a French priyateer, ndtwith-'' 
ftpnamg a senience of qpndemuation 
same as lawful pri^e by a 
Court of Admiralty ; such sen- 
proceeding on the ground of 
Vvlbl^b of French ordinances, re- 
tting certain particulars to be 


. served ip respect ^of the isbip docu- 
^nis wS^i ncceJsarj by 

'tho treaty. ^f%ce\^/Belt. 3 EiR 663 

10 $lu. Whether, if. %sl|iR henpt^wur- 

rapted of any partiqul^r couUiry, 
there be an imph^ warranty ino,|)0- 
licy of insurance tw^sbo^at^he^ivo- 
perly documei^d ^acc^ydnyg the 
laws of that country, ^d^her articu- 
lar treaties with foreign Matos r ^ ib. 

11 Policy of insurance on a ship war- 
ranted American/ lb negative this 
warranty, a sentence of condentnalion 
of a French Court at St .Dofnirigd Was 
given in evidence, which began tlius : 
** condemnation of the English ship 
Mount Vernon, lilxtracted from the 
books of the office of the Prortsional 
Tribunal respecting prizes established 
at St. Domingo. We R judges,"' 
Icc.; and after stating the circum- 
stances of papers havitig been thrown 
overboard, the captain andaoperoargo 
having abandoned the ship, the cap- 
tain being a Portuguese, Without a 
certificate of bia naturalization, and 
the United States, m their last treaty 
with England, having sufia*ed to be 
added to the articles which bad before 
been considered as contraband of war, 
slaves, 3cc were snificient motives to 
condemn the said ship, condemned the 
same as property belonging to the 
captor : Held, that this sentence wa^ 
conclusive evidence that the ship was 
not American. Baring v. Ciagett. 

SB.tLP. 201 

12 Sh. Whether, if a ship be warranted 
American, the assured doev thereby 
undertake that she shall be owned and 
navigated according to tdl the regula- 
tions of the American Navigation Act ? 

' ib. 

13 The 25th article of the Feb- 
ruary, I7f9, betw een ’ and 

America, 'which requircs^ihe vessels, of 
the two allies, in case eifiher is kt Vrkr. 
to be furnished with a pas8*porl ex- 
pressing (inter alia) the place 6f ha- 
bitation of the commander of the ves- 
sel, is not complied ivith-by «■ pa«js- 
port, granting leave to G. D. ,,com- 
mander of the ship called the M. V. oj 

‘ the town qf P., ot the burden^^of, &c. 

' such description of place being ap- 
plicable ony to the ship, and Acre- 
fbre'^diepkintiff was holden* ti6l' enti- 
tled to Recover upon a policy iif in- 

^ Burtmee on'sueh ship* Warranted Ame- 
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rican, which had been captured by the 
Frnic/i, and coodemned as prize. Ba- 
ring V. ChrUtie. 5 £. R. 398 

14 Policy of insurance on board the Ca- 
ihrine, an American vessel. After tlie 
policy was eil^ted^ doubts having 
^isen, whether the policy contained 
a warranty, the underwriters signed 
an agreement, that in case of capture 
or seizure, the assured, before they 
claimed for a loss, must produce 
proofs of the ship being American 
i)ottom, and by bills of lading shew 
that the cargo had been shipped on 
account and risk of A. B., upon which 
they would settle, by granting bills at 
four months for the amount of their 
subscriptions, in full depcndance that 
tile insured would use their best en- 
deavours to recover the property as 
for account of the shippers : Held, 
tint on proof being produced that the 
ship was American bottom, and the 
cargo shewn by bills of lading to have 
been shipped on account and risk of 
A, B., Itie assured were entitled to re- 
cover, on a loss by capture, notwith- 
standing the production by the under- 
writers of any French sentence of con- 
demnation to falsify the warranty. 
iMfiian V, Henderson. 3 B. & P. 499 

15 Where a foreign Court of Prize pro- 
fesses to condemn a ship and cargo on 
the ground of an infraction of treaty 
in not being properly documented, &c. 
as required by the treaty between the 
captors and captured ; such sentence 
is conclusive in our Courts against a 
viarranty of netetraUty of such ship 
and cargo in an action upon a policy 
of insurance against the underwriter ; 
although Inferences were drawn in 
such sentence from ex-pme ordinances 
in aid of the conclusion of such infrac- 
tion of treaty. Baring v. The Royal 
Exchange Asstarance Cornfany. 5 B.R. 99 

16 A sentence of a foreign Court of 
Prize is conclusive evidence in an ac- 
tion upon a policy of insurance upon 
every matter within the jurisdiction of 
such Court upon which it has pro- 
fessed to decioe ; Therefore, where a 
Danish ship, warranted neutral, uas 
cajjtitred by a French ship of war, 
{penrnarjc\)e\ng peace with France), 
and the Court in which she was 11- 
bdied as prize, poftfssiog to consider 
that the built oi the vessel was un- 
known, that she was sold to a neutral 
sul^rct only since ^e declaration q. 


war, that the bill of sale does not 
mention bar place qf builti or her 
original owner, that the mate and 
third officer were naturalized Danes 
only since the declaration of war, and 
that the greater part of the crew were 
subjects of hostile powers, condemned 
the ship as good and Utwfid prize ; such 
condemnation is conclusive against the 
wairanty qf neaXtaiity in an acticm on 
the policy against the underwriter : 
And no evidence can be received to 
falsify the facts affirmed by such sen- 
tence, nor to shew that conclusion 
was unfounded : allhoii|^ the sentence 
proceeded to refer to certain ordi- 
nances of France, containing rules to 
direct the judgment of its Courts in 
the consideration of the question of 
neutrality ; by which rules the Prize 
Court appeared to have regulated their 
judgment in the conclusion thgr had 
drawn. Bolton v. Gladstone. 5£.R. 155 

17 A warranty of Danish property, 
{Denmark being then a neutral power) 
in a policy of insurance on snip and 
goods, was holden to be conclusively 
disproved by a sentence of a Court of 
Admiralty, condemning the ship and 
cargo, because the master ana crew 
had broken their neutrality in (lie 
course of the voyage insured, by for- 
cibly rescuing the ship, which had 
been seized and carried into port by a 
belligerent power for the pujmose of 
search. Garrets v.Kensingtan. 8T.R.230 

18 Any forfeiture of neutrality, by t|i4 

wilful act of the assured, or of the 
master, &c. after the commencement 
of the voyage insured, is a breach of 
such a warranty. 8 T. E. 230 

19 But the ship must not forfeit its neu- 

trality by the misconduct of the par* 
ties on board. 8 T, B, 234 

20 If a neutral be brought into port, bav- 

ing enemy's property on board, and 
while detained there, her port of desti- 
nation be blockaded, this is a loss of the 
voyage, for which the underwriters on 
neutral goods are liable. Barker v. 
hlakes. 9E.R.283 

21 If a neutral American ship, insured 
here, be captured by a JPrcacA ship, 
and coademned a French Court as 
prize, upon the express ground stated 
in the sentence of condemnation, 
(which is. evidence for this purpose), 
that the ship was not properly docu- 
mented according to the existiugtreaty 
betw een France nnd the United States 

E £ 
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of America (conjointly with the stip- 
prespion of papers by llSe captain after 
the capture; on which no opinion was 
given by the Court); the neutral as- 
sured cannot recover their loss against 
ihe British underwriter, although 
there was no warranty or representa- 
tion that the ship was American ; the 
neglect of the ship-owners themselves, 
who are lx)und at their peril to pro- 
vide proper national documents for 
their ship, being in such a case the 
efficient cause of the loss. Neither 
can the agent of the assured, some of 
whom were also interested in the car- 
go as well as the ship, recover for tlie 
loss of the cargo insured, which was 
also condemned at the same time and 
for the same reason ; such assured of 
the goods being implicated in the same 
neglect in their character of ship- 
-owners. But it is otherwise in the 
case of a mere assuree of goods, who 
is not answerable for the proper do- 
cumenting of the ship, without a war- 
ranty or representation of her national 
^character, Bdl v. Carstairs. 1 4E. R. 374 

22 A-neutral vessel is not sea- worthy, 
unless she is provided with docu- 
ments to prove her neutrality. Al- 
though the production of those 
documents would, if she had been 
icapiured by one particular bellige- 
rent, have rendered her liable to con- 
demnation under an ordinance of lliat 
pow^r. Steel v. Lacy, 3 Taunt. 285 

23 Jin American bound from London to 
Riga,' was taken by the Danes, and 
condemned for circumstantial reasons, 
and, amongst others, the want of a 
sea-passport and muster-rolls ; she was 
provided with false clearances from 
Bergen, but they were not produced. 
Her sea-passport would have }>roved 
she had come from London, which, 
under the Berlin decree, would be a 
ground of condemnation by the French, 
rield, that although it would subject 
her to this risk, she ought not to be 
without those documents which would 
prove her neutrality with respect to 
other belligerents. 3 Taunt. 285 

24 A ^sentence, of condemnation of a 
neutral, by\a British Vice-Admi rally 
Court abroad, is sufficient evidence, 
from which to presume that the ship 
condemned had been engaged in some 
illegal transaction ; though the ground 
of* condemnation do not appear in 


the setitetice. A neutral meeting by 
agreement a vessel, for the 

purpose of receiving gunpowder and 
arms:, is illegal, though the latter 
should have had a licence to export 
them for the purposes of trade. Gib- 
son V. Mair. 1 Marsh. 

25 A neutral ship meeting by agreement 
a British vessel, in order to receive 
prohibited goods from her, is a suffi- 
cient ground of condemnation of the 
neutral, though the British ship 
should have a licence to exf^rt them 
for the purpose of trading witn them. 
Gibson v. Service. 1 Marsh. 119 

X. REPRESENTATIONS, 

{a) When and how made. 

N. B. See insurance broker, pos^» 
Bell V. Oirsteiirs, 14 E. R. 374, supra. 

1 Goods being insured on board a#hip 

which was in fact an American, but 
not represented to l)c so at the time of 
the policy subscribed, though the 
broker hil before sakl she was an 
American when the slip was sub- 
scribed, but the insurance being ul- 
timately cflected on her generally by 
her name: Held, that she need not 
be documented as an Ameiican, and 
therefore, in case of a capture and 
condemnation by a foreign power for 
want of the documents required by 
treaty between that state and her own, 
the owners of the goods were entitled 
to recover against the underwriters. 
Dawson v. Atty. 7 E. R. 367 

2 How far a representation made to one 

underwriter on a policy shall be taken 
to exten4tb subsequent underwriters, 
and what shall be evidence of it. Vide 
Marsden v. Reid. 3 E. R. 572 

3 Where an insurance was ordered by 
the principal to be made as soon as a 
letter was received from his agent ; 
and that agent, when he wrote the 
letter, knew nothing of the Ipss of the 
vessel, hut had an opportunity by the 
course of the post of contradicting the 
contents of it, and transmitting intel- 
ligence of the loss before the insurance 
was effected, and neglected to do so ; 
the policy is void on the ground of 
inisi'epreseiitation, though the assured 
liithself knew nothing of the loss. 
Fitzherbert v. Mather. 1 T. R. 12 

4 A representation to the underwriters 
at the time of efiecting a policy by 

' the owner of goods on board a ship. 
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as to the time of her saihn^, being 
made btmm fide probabio expec- 
tation, dtoes> not conclude him. Bow- 
ctett.v. VaugkeoL 10 K. R. 415 

5 A f mere representation that the cargo 
was Skvedisb, and neutral, which was 
true, in fact, though contradicted by 
the; jBr/zc/i‘ sentence condemna- 
tion, was no objection to the plain- 
tiff -s recovery ; nor the want of do- 
soumeots aa Swedish property, re- 
quired only by French ordinances. 
TlijC exclusion of the British flag from 
SwseMsh ports, not appearing to be by 
EirertcA Gontrol, and Sweden not being 
a co-belligerent with France, was held 
not to be within the prohibition of the 
Order in* Council of the 7th of Jan- 
1807. No^inen v. Reid.. The 
^'ame w Kettleweli. IG E. R. 176 

XI. CONCE.\LMENT. ] 

When mattriaL 

Sethongv. Duf,an.&iV.209Mnten4, 

1 Any per^n acting by the orders of 
the injured, or bis agent, and who is 
a 0 y»-wiHC instrumental in procuring the 
insurance, is bound to disclose all he 
hnow-a to .the .underwriter before the 
polipy is ejected,; and where any mis- 
veprescoi^ation arises from his fraud 
or negligeuKie,. even williout the privity 
i*f bisr / employ eiv tlte tK)licy i.s void. 
Fiizlterhert V, Muiher, 1 T. R. 12 

2 Action on a policy on goods from 

Berderygge to London, pflected by the 
consignees on the IJtb of December, 
W'itliout communicating a letter re- 
ceived by them the day Wfore, but 
dated the November, informing 

them that tliCr captain Would sail the 
next day, and directing them, if he 
should not be arrived, to effect the in- 
surance as low as possible : Held, a 
material concealment, though the ship 
(lid not in fact set sail until the 24th 
December. Wi lies v. Clover', 1 N. R. 14 

^ Where the plaiiitifls effected a policy 
of assurance on wines, from Oporto 
io London, on the 12th of November, 
at which time they were in possession 
of tvvo letters from their correspond- 
ents at Oporto ; the first of which, 
(iiited 11th of October, stated thus: 

IVe are loading the ivines on the Stag, 
Captain Wheatley, who pretends to 
sail ({fter iomorroxc the other, dated 
the 13th of October, inclosed the bills 
of lading, which were filled up with 
convoy;'^ which letter.^ the plaintiff 


did not communicate to the under- 
writers: Held, that it was a material 
concealment. Bridges v. Hunter, 

1 M. & S. 15 

4 In effecting a policy on the 8th of 

January at Whitehaven, on a ship at 
and from Barbadoes to Liverpool, a 
broker's letter was produced, stating 
that the ship insured was not cop- 
pered, but a slow sailer; was expected 
to have sailed on 38th of November; 
and that the Barton, a coppered ves- 
sel, and very fleet, which had sailed 
the 24th from Barbadoes, had arrived 
on the 5th of January ; but no notice 
was taken of the Agreeable, another 
coppered and fleet vessel, which sailed 
29th of November, having also arrived 
on the same day as the Barton, After 
verdict for the plaintiff) the Court of 
C. P. refused to grant a new trial on 
the ground of concealment. Littledale 
V. Dixon. 1 N. R. 151 

5 As an assured impliedly warrants the 
ship insured to be sea-worthy, what- 
ever forms an ingredient in sea-wor- 
Ihiness is not necessary to be disclos^ 
by the assured to the underwriters in 
the first instance, unless information 
upon the subject be particularly called 
for, and then the assured must disclose 
truly what he knows in the respect re- 
(|uire(l ; therefore, where tlie assured 
of a ship had received a letter from, 
hi.s captain, informing him that he had 
been obliged to have a survey on the 
ship at Trinidad on account of her baa 
character; but the survey which ac- 
companied the letter gave the ship a 
good character : Held, that the non- 
disclosure of such letter and survey 
to the underwriters did not vacate the 
policy ; though it appeared in evidence 
that such circumstance, if known, 
would have enlnmced the premium of 
insurance. Hayward Rodgers, 

4E.R.590 

6 A . ship on an African voyage, the 
common duration of which is several 
months, and sometimes extends to a 
twelvemonth or more, arrived on the, 
coast in August, 1799; and in Febru- 
ary, 1800, her then commander ^s^roie 
a letter to bis owners, mentioning an 
attack on her at another place on 
coast by the natives, who killed the 
captain and several of the crew, and 
wounded others ; by means of vvhich 
and of a fever, the crew w^re.. reduced 
10 five, and all those sickly, and not a 
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inari to be V 

they had been pluriSered of their 
clothes^ &cV and their cabin Mores 
werjfi exhausted, and they did not know 
tvliai to do, A second letter, dated 
filst 4pril* 1800, frphi Gaboon River, 
n;tehj(|bped their arrival there on the 
^ tbe natives finding 
^c^ weakf^ fianded, and their goods 
fi'cm (bem, did as they pleased ; 
that they had t/len nine men on board; 
hut their provisions run very low; that 
lie had mentioned ceiiain parts of the 
cargo in his last letter, and expected 
to ship the rest, and to sail at the end 
of the next month. An insurance was 
Reeled, in September, 1800, on the 
production of the last letter only, " at 
nnd from the ship’s arrival at her first 
|dace of trade on the coast of Africa/* 
&c. Tile Court held it sufficient 
that the last letter truly stated the 
thm condition, and circumstances of 
■ the ship ; which, though better than 
when the first letter was written, was 
yet no fraudulent concealment of the 
former ciraimstances ; the second let- 
Ur, .both in its terms and contents, 
. referrin^jf to a former letter ; which it 
was the fault of the underwriters not 
to have called for, if they thought 
that a particular kuovvleclge of former 
difficulties, in part subdued, and to 
the extent truly stated in the second 
letter, would have varied the risk : and 
. when the undervyriters, cognizant as 
they must be presumed to be of the 
common duration of such a voyage, 
could not fairly collect from the con- 
tents of the seqpiid letter that the /rir 
arrival of ship on the c'oasl was 
only on the 2^^ of March, whfeii shje 
was stated to have arrived 
River, and to bnve had much of her 
homeward bound cargo on board on 
the 21 St of 4pril, zx\i was expected 
to sail with the remainder by the end of 
May. Freeland y. Glover, 7 E. R. 457 
7 An insurer is bound to communicate 
teethe underwriters any intclligencehe 
has, whieh may affect bis choice whe- 
ther M W'dl innirc all, and at what 
he will insure : Whether in 
facit true or false, lynch v. Hamilton^ 
t 3 Taunt. 37 

$ If a fhip is advertised to be in danger, 
end, d?© insurer ^fects a pohey on 
^ ships, k;nowmg that the 
in ilahjtor ip one of therb, without 
stating the sljipV: names, this Ts a con^ 


niB^hrlcnt *tdii<‘;h''aV 6 ltl«-th 0 policyv *al- 
' -f Hou^ theruni^yv wa^alsct; 3Tatmt.37 

9 IfVn insurer effects a' pedicy ^^ ship 

or slhl]^,' knowing llicjr 'nashesv >*hut 
not commohicating the^; that 

the policy Is void ^clT an insurance 
being tantamount to' a represeiiiaition 
that ne does not knbW by whaC^tHips 
the poods will c^e. 3 Tauwti 37 

10 It IS not necessary to disclose •OU^the 
underwriter on a policy at ^atid> from 
London, whether the ship ba^ mailed 
or not. Fort v . Lee. 3 Taunttv^ 38 1 

11 An insurance WAS cffi:cted on goods 

on board skip or ships ftoxn^daoGanary 
Islands X.o London^ and at thg timOthc 
assured’s agent, who eflecteii the- po- 
licy, knew that one of the‘aflf/p or ^ips 
was named the Presidrwf; and-atthe 
same time there was a paper of com- 
tnunicalion stnOk iip nt tliat 

the Iloiatrdy - arrfved off 

Dover from 7'ener^'e ,*v sawkxl* . 24 tli 
ult. ; on the 27di, ’ the 
fell in with the President, Owen»y from 
Lanzurettci delp and leaky hoi the 
ageiitdid not communicate Uis know- 
ledge of the ship’s name to the 
underwriters : Held* that die policy 
was thereby avoided, though the. intel- 
ligence afterwards turned Out to be 
false. Lynch v. Dimsford (in error). 

14 E. R. 494 

1 2 If a ship be insured at and from a 
certain place, where in fact she is not 
at the time, but ^arrives U*ere after 
some interval, (but the fact is not Com- 
municated to* the underwriters, who 
do not call for mformation on the sub- 
ject;) it Is a, qu|estion for the jury, 
whether the delay which intervened 
materially varied the risk : and they 
held it did not in a casoiiwhere the in- 
surance being effected on the I3th of 
August in London, on goods at and 
ifrom Heligoland to the BaMc, and the 
vessel did not sail from the Thames till 
the 27th, to which was to be added 
the further time lor reaching Heligo- 
land. Hull V. Cdoper^. 14 E. R. 479 

13 Where the plaintills, on the 25tii of 
October, 181 l, e9t;Cted an insurance 
on ship at and fronr heV port of load- 
ing to her poit of discharge, and it 
appeared that 6it the 25th 91 July pre- 
ceding, the ship, ivhikt in her jiK)rt of 
loading, w^fs tlrivcii . oii a rook by a 
storm, but got <■>(1 without* appearing 
to have suflej'ccl miiterial damage; and 
the cajnam afiyrwards wrote a Ictte? 
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rto the ; plwnlUK r\¥ithp*»t * commujii- 
eatings > the aeei^ec^ir -which Jetter 
idiem ofi the ^th of October; 
and the at her 

poH of dbchargi^i where the captain 
made a prote^t^ deUiUa^ the accident,! 
aiid statincT that < the pknhs of • 
boltohi' must have, heeij, chsdhd« / and : 
her iholtoni otherwise iryured,: hy| 
striking on the rfHjk : Held*, that the! 
plahitiii^: could npt :fecover as for anj 
average io^s arh»ng from the accident ;) 
for, the c^)tain vVas bound ioiconimii-; 
njcale the accident,, arid ibr vy^t of 
.fittdi. tommuntcatipp, the ^antecedent! 

. damage ap iinplied epcception. onf 
of the foticy : and the policy , pot be-| 
ing xnbde void, tliei plain tills cpuld 
' not jftico\'er back the -premig ip. \ Glad- 
ztone y. King. . I M. & S. 3/i 

14 Whert U was knowyi Lloyd* s that 

Sophia-^ yyas at sea with- 

out oonvoy, and the brpker inquired 
of the plaintiff at: Bi ktoi, whether tliat 
Waa Uniship inauredK atid was' inform* 
ed ;jt was» and that the plaintid/sup- 
posed: sdie had hecii pf ey epted by ad- 
verse winds fi’Qtn joining convoy at 
JFf /ii/outA»: :bgt‘,the broker got the po- 
licy aher^ williOtti disclosing this an- 
swer to the :i]nderHi; iters : Held, that 
this coneealmcat vacated . the pdicy. 
Sawtdb'^. Loudon, 5 Taunt. 363 
JS. C. 1 Marsh. 99 

15 The time pf a ship’s saUing is not, 

• in generalj a circwmslance necessary 

to be communicated to the under- 
writers,. except ip: the easo of a miss- 
io^slup;: Lol^y.Mol^ei, I Marsh, i 17 

■•Xllv’tOSS.* ■ ; : 

{ayBj/Pp'^^^ 

1 In moving a ship, ft’orq of an' 

Ijarbour to ^anot^r it Jbeqanijcpece^- 
sary to seid two of the crew’pp shore 
to, make fast a hew line and cjust ofl'lhc r 
rope by whicl^Ule i^hip iv^s ; 

two meiv licii^ immediately im- 
pressed and carried^ avvay, . mnl not 
lieing allowed by the press-gang to 
cast oif the rope in qtiesliQn, the ship 
in consequence thereot went ashore ; 
the Court of C^;P, held this to be a 
lot^ by |.)erilsof de sea widun the po- 

. hey, Ji^gsony. j^utvohn, 9 N. K. 336 
If a Hliip hove down on a beach \yithin 
the tide-^vay, to renajiF, ; be , thereby 
fbilged and damaged .it is ^npita lo>s j 
occadoned by the perils of jilip ' 
Thompaoti v. Whitmore,.. iTaun^. ‘itil 


9 4 occasioned by another ship 
running down the ship insured 
through gross n^ligehce, is a toss^by 
perils of the sea. &nith v.^ Seott. 

> "V 4*I>unt,156 

4 JQp6n an ihsur^ce on slaves '^gainst 
perils hy 

.ure of suipBctnf 8^ suHahl^ Provi- 
sion otxasipneq ,hj\e^tw 
lay in the voydge from ot 
is pot a tos 
loss by natiwardeadi, 
be insured agaips^ Since stafti ^dv* 3. 
c. 33. s, 3., and 34 3. c, 136^. Ih/- 

ham v. Hodgson, ‘ 6 T. ;R. 656 

{b) By Capture. 

And see Warranties against Capture, 
ante, 414. ‘ 

1 An American ship, insured from New 
York to London, warranted free from 
American condemnation, liaving, for 
tlie purpose of eluding her naUonal 
embargo, slipt away in the night, wa.s 
by force of the ice, w'intl, and tide, 
driven on shore, where she sustained 
only partial damage, but was seized 
the next day, and afterwards, with 
great difficulty and expense, got ofl* 
and finally condemned by the Ame- 
rican government for breach of the 
embargo: Held, as there was ulti- 
mately a total loss by a peril excepted 
out of the policy, the assured could 
neither recover for a total loss, nor for 
any previous partial kvs arising from 
the stranding, &c. which in the event 
became wholly immaterial to the as- 
sm;efl, Livie v. Janson, 19^ E. R. 648 
3, goods op board a neutral ish ip, 

being ipsiir jd from London to any 
por^s oV pbqes of discharge on the 
contipQnU &c liberty to c-arry 

simulated paj:)ers, &c. // ;ee qf vapturo 
or kizy re in her port , or ports of dis^ 
charge, i. and the Khip Iravipg received 
instructions to |n?Occe(l to the river 
: jahde W iilr i\ supercargo, wbo^ when 
arrived there, was to go to Varel, 
which Uvs oO milips up ine river, and 
there give uotice to a correspondent 
of the ship’s arrival^ and receive direc- 
tions where t^e goods might most 
safely be landed ; Varel and the whole 
adjacent cgimlry being then occupied 
by tbeeuep^y : Hekh that a seiziuv© 
by the eiietuy in boats from the shore, 

, whjl^ tl^* i^lup was ]yiug;ui and off in 
the iniddifi df the river, 15 miles up, 
where .it. is two rpiks wide, waiting 
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for direcUoin from tbo supercargo, 
who had gone «p to Varel to get in> 
itructions where to (ami the cargo, 
was a seizure in a port of discharge 
within the exemption in the policy : 
for the int^tion of the contracting 
parties was plainly to exempt the un- 
cerwriters for land risks in any such 
sea^-port of discharge, leaving them 
subject only to sea ri>ks ; and there- 
fore the word port must be taken in its 
general and most extensive sense as 
contradistinguished from the high 
seas, with reference to the subject- 
matter. Jannau v. Coape. 

13 E. R. 394 

3 Under a policy of insurance on goods 
from London to any ports or places in 
the Baltic, backwards and forwards, 
&c. ; with leave to touch, slay, and 
trade at all places for all purposes, 
and to take in and discharge goods 
wheresoever the ship might touch at; 
and in case it should be found dan- 
gerous to enter such ports and places, 
or the captain was not allowed to dis- 
charge the cargo, with leave to return, 
&c. until he foumi a port which he 
could enter with safety : the insurance 
to continue until the ship and goods 
arrived at as above; upon the ship 
until moored at anchor 24 hours in 
safety, and upon the goods until the 
same should he there discharged and 
safely landed; at a premium of 14 
guineas, to return 7 1, per cent, for ar- 
rival: with warranty of the goods /rcc 
/rom capture or seizure in the ship*s 
port or ports of discharge: Held, 
that the ship having arrived in the 
outer road of Pillau, which is a bar 
harbour, where large ships like this 
are obliged to discharge part of their 
cargoes into lighters to enable them 
to go over the bar into the inner har- 
bour, where they discharge the re- 
mainder ; and the captain having an- 
chored two miles and a quarter fur- 
ther out than ships usually lie for this 
purpose ; (but which diflercnce was 
negatived by the verdict of the jury 
as material to the object of inquiry ;) 
and havin? gdiie on shore to report 
his ship and cargo, and obtain permis- 
sion to discharge his cargo, and to 
give directions for it ; and having re- 
turned in five or six days, when he 
was accompanied by Prussian soldiers 
and a pilot,* who took possession of i 
the ship and cargo, ana discharged | 


part of it into a lioiiter in the place 
where the ship remained at ahefior, 
and afterwards carried her over the 
bar into the iunqr barbpur, where tin: 
goods were finally confiscated ; fhis 
was an arrival in the cafjt^fo's efeted 
port of discharge', so as id discUll’ge 
the underwritea^s '^fVoih the by 
secure there, withib the meaplA^ of 
the policy. Dalgleish v., Bfd6ke. 

Vt5E.R.295 

(c) By Detention. 

1 If an armed force board a ship, and 
take })art of the cargo, the under- 
writers are not liable on a count sta- 
ting the loss to be ^ a seizure by 
people to the plaintiffi tinkdovvn : for 

people’^ in the policy tdeans ** the 
governing power of the country 
Nesbitt V. Luskington. 4 T. R. 783 

2 A policy of insurance on a ship and 
stores at and from a port** in a fo- 
reign country, in the common form 
against arrests of princes, people, ^c. 
extends to an embargo laid on by the 
government of that country in the 
loading port. Roick v. Edie. 

6T. R. 413 

3 And if the embargo continue, the as- 

sured may abandon and recover as 
for a total loss. 6 T. R. 413 

4 2u. The effect of an embargo by this 
country laid on a ship insured here ? 

6T.R. 412 

5 A British ship insured from Hull to 
St. Petersburgh, having sailed under 
convoy to the Sound, was afterwards 
slopped in her course by a King'» 
ship in the Baltic, from an apprehen- 
sion of hostilities, for eleven days; and 
then proceeded to a point of rendez- 
vous for convoy, where she waited 
seven days longer, and then sailed 
under convoy, till the King’s officer 
received intelligence that a hostile em- 
bargo was laid on British ships at St. 
Petersburgh, when he ordered the 
fleet hack to the place of rendezvous, 
from whence the ship returned to 
Hull: Held, that this loss of the 
voyage was not attrihutahle to the 
arrea or detainment of kings, &c. ,but 
immediately to the fear of the hostile 
embargo in the port of destination, 
and therefore not within the policy; 
though if the ship had not been de- 
tained in the first instance by the 
King’s officer, she would have ar- 
rived in time at St, Petersburgh to 
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Uave, cleliverf 4 J?er ,,Ciargp l^fo^ the 
cn^barg’O* Fom^r ChrisU^^ . 

. 11 E- It. 205 

[d) By Bdtrutr^. 

1 Barratry 13 any fraudulent or criini- • 
nal conduct against the owners of 
ships or goods by the master or mari- 
ners, in breach of the trust reposed 
in them, and to the injury of the 
owners; although it may not be done 
with intent to injure them, or to 
benefit at their expense the 'master or 
mariners.. And, therefore, where a ^ 
master had general instructions to 
make the best purchases with dispatcii ; 
this would not warrant him in going 
into an enemy's settlement to trade 
(which was permitted by the enemy) 
though his cargo could be more speedi- 
ly and pheaply completed there ; but 
such act, in consequence of which 
the ship was seized and confiscated, is I 
barratrous. Eiirl v. Roxveroft. 

8 E. R. 126 

2 A deviation of a vessel from the voy- 

age insured, through the ignorance of 
the captain or from any other motive 
not fraudulent, though it avoids the 2 
policy, does not constitute an act of 
barratry. Phyn v. The Royal Exchange 
Assurance. 7 T. R. 505 

3 If a captain, contrary to the instruc- 

tions of his owner, cruise for and take 
a prize, and the vessel be afterwards 
lost in consequence of it, it is an act 
of barratry ; although the captain li- 
belled the prize for the benefit of his 
owner as well as himself. Moss v. 
Byrom, G T. R. 379 

4 Barratry can only be committed by the 

master or mariners against the oivner 
of the ship, and w ithout his consent. 
ymt V. Bourdieu. 1 'F. R. 323 

5 The owner of the ship cannot commit 
barratry; he may make himself liable 
to the owner of the goods by his frau- 
dulent conduct, but not as for barra- 
try. Therefore, w litre any of the 
owners of the ship are concerned in 
the fraud of the master or mariners, 
it is no barratry in them, and the un- 
derwriter is not liable. 1 T. R. 323 

6 Where the voyage insured was from 
Jamaica to New Orleans, which lies 
up the river Mississippi, and the cap- 
tain proceeded on his voyage as far as 
the mouth of that river, and then 
dropped anchor, and went up the 
river in his boat for a fraudulent pur- 


vps^,9f, f 4 hut Ihe 
droppmg hjfs jpqlior wipi, ^ 
fradqpleut iuteut ,w ^8 .an dl l^ar- 
ratry, and not merely , a '(tyialion. 
Rosse V. Hunter* , , ^ . 4 33 

^ If a ship be insured by tlie terms of 
the policy in pny lqxiful troAe, and the 
barratry of tlie master bq mqptioned as 
one of the risks ^ be , borne by the 
underwriters, they are liable for a Joss 
which happens by the barratry of the 
master by smuggling. Havelock v. 
HancilL 3 T. R. 277 

The stipulation respecting the em- 
ployment of the ship in a lavfnl 
tradcj must be applied to the trade in 
which the owners employ her. 

3 T. R. 277 

And see Lockyer v. Ojley. . 

1 T. R. 252, post, page 424 

(c) By Average Contributions. 

A ship is obliged by necessity to put 
into a port to repair : the expenses 
of this repair are not a general average ; 
the owner being bound to keep the 
ship in repair during the voyage. 
Jackson v. Charnock. 8 T. R. 509 
The owner of a ship may maintain 
an action against the ow ner of goods 
on board, to recover a contribution 
for sacrifices of the ship's tackle, and 
expenses incurred, to save the goods. 
Bivkeky v. Presgrave. 1 E. R. 220 

3 A ship being captured by a privateer, 
afterw ards escapes by using a press of 
sail, but in doing so, she sullers ma- 
terial damage : ibis w as held not tq be 
a general average, but a partial loss 
for which the underwriters were liable. 
Covington v. Roberts. ^ 2 N. R. 378 

4 Where a ship is obliged to put into 
port for the benefit of the whole con- 
cern, the charges of loading and un- 
loading the cargo, and taking cure of 

• it, and the w ages and provisionsr of the 
workmen hired for the repairs, become 
general average. Da Costa v. Newn- 
ham. 407 

5 Freight must contribute to general 

average. 2 T. K. 408 

5 Semble, Where a ship has been forced 
by a storm to enter a port in order to 
repair, and cannot continue her vjDyAge 
without apparent risk of being lost, 

f the wages and provisions of the Crew 
are to be brought into an average from 
the day it was resolved to seek such 
port to the day of departure from 
it, with adl the charges of loading 
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atid liitify litber c*pen»6lnourr^ by j 
that nedessHyi I>a CosiM V, Newnkatn. | 

3 T.K.’4a8, 414j 

7 VVha« repairs are ordered by the un- | 
der writers, for the payment of* which - ; 
a bottomry bond is given, and they 
refuse to pay it on the arrival of thi 
^ip/in consequence of which she is 
sold^ they are liable for all the damage 
%vbich shall accrue to the owner in 
Consequence of that refusal. 

2 T. R. 407 

8 Wherte a ship has been repaired, the 
underwriters are not entitled to the 

. usual deduction of one third, new for 
old, unless the ship has been pot into 
the free possession of the owner again. 

2T. R. 407 

S Action on a policy on ship at and 
from London to the Easi-Iadits, until 
her arrival at her port of discharge 
on the outward voyage. Loss by perils 
of the seas. Ship was chartered from 
London to the East- Indies, there to 
deliver her outward cargo, and return 
thence with a cargo for England into 
the Thames, and there make a true 
delivery, &c. ; and it was agreed that 
the charterers should, upon condition 
that the shf|) performed her voyage 
and arrived at London anti not other- 
wise, pay freight/or every ton of goods 
that should be brought home at so. much 
per ton ; the ship sailed on the voyage 
insured, and in the course of her out- 
ward voyage incurred an average loss, 
but was repaired, and afterwards per- 
formed her voyage, and the freight 
was received : Held, that the freight 
was liable to contribute to general 
average, and that the underwriter w'as 
entitled to deduct in respect of such 
contribution. Williams The London 
As^nmye Company, 1 M. &: S. 318; 

10 Where goods are shipped on an in- 
voice, an average loss upon a policy 
,must bti calculated upon tlic invoice 
price, and not upon the price of the 
marltet at which the damaged goods 
are accived. Waldron v. Coornbe, ' 

. 3 Taunt. 162 

11 The liability of the underwriter is 
not restricted to the single aniount of 
his v^ubscriplion,. but he may be sub- 
ject eftber to several avera<^e losses, or 
lo.kn average loss and total loss, or to 
mon^y expended and labour bestowed 
abodt tbe defence, safeguard, and re- 
covery of the ship, to a much greater 
amount than the subscription i and it 


6liaH?he i^cove^ablea.«an average loss. 
Le^^^hentinaru v. Pearson. 

4Tadnt.367 

12 Where a ship is* seized and con- 
demned by a foreign state, and pur- 
chased lyy the master on behalf of his 
owner, the owner can only recover as 
Aiw a partial lo9s ; for the property in 
the ship is not divested out of him. 
Wihon V. Foster. 1 Marsh. 425 

XIII. ABANDONMENT. 

(a) Where all&wed. 

1 On a wagering policy the assured can- 
not abandon. Kulen Kemp v. Vigiu:. 

1 T. R. 304 

2 Owners of ships are not entitled to 
abandon, unless at some period of the 
voyage there has been a total loss ; 
and! where the jury have found only 
an average loss, occasioned by the 
perils of the sea, the Court are pre- 
cluded from saying there has been a 
total loss. Cazalet v. St. Bathe. 

IT. 11.187 

3 Where the voyage is lo<;t, but the pro- 
perty is saved, the owners may aban- 
don. fllitchelhy. Edie, 1 Tt R., 60S 

4 Where a neutial ship l>ound from 

America to Havre was dttamdl and 
brought into a British port: and pend- 
ing proceedings in the Admiralty tlw? 
King declaref] in a state of 

blockade, by which the f urther pro- 
secution of the voyage was probibitc 1 ; 
this was held a total loss of the voyage, 
which euliiled the neutral assured to 
abandon. Barker v. Blukvs, 

9 E. R. 283 

5 Where an act of barratry has been 
committed during tlie voyage, as b)*^ 
smuggling, which subjects the vessel 
to forfeiture. — S m, How far the as- 

I siircd may abandon ? Locker v. OJjley. 

I IT. R. 252 

6 A ship insured from Jamaica to Li- 
verpool, was captured in the course 
of her voyage, and recaptured in a 
few days ; and the assured having re- 
ceived intelligence of the capture, but 
not of the recapture, gave notice of 
abandonment : and soon after receiv- 
ing intelligence of the recapture, and 
that the ship was safe in the possession 
of Ute recaptors, in a port in Ireland, 
but without any further knowledge of 
her state and condition, lie persisted 
in his notice of abandonment ; but the 
sliip was afterwards restored to his 
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l»os^e6sk>n without damage, ' 'and ar- 
rived at and eaitkedl^er 

-^freightji' the salvage and charges of; 
:rthe recaj^iire.ariiotinting only to 15/. 

4«. ^d. pet' cenh the Court held, 

' iTtat he was not entitled to ahan- 
i don ; it appearing in the result that at 

; : the time wltea the notice of j arbandon- 
ident was given, it was in fact only 
k liariial and not a tot^ loss, as the 
assured supposed ; and there being no 
subsequent circumstances, such as the , 
loss of voyage, high salvage, &c. to 
continue it a total loss. And quccre, 
whether in any case, if that, which in 
its inception Was a temporary total 
loss, turn out by subsequent events to 
be only a ])artial loss, before any ac- 
tion brought, the assured be entitled 
to insist on his notice to abandon 
given during the existence of such 
temporary total loss. Bainhridge v. 
Neilson, 10 E. R. 329 

7 The like point was ruled on the freight 
policy, on which there was a partial 
loss of 13/. II 5 . 5d. per cent, 

lOE. R. 329 

8 But at any rate if the underwriters 
accept the ofler of abandonment, 
made upon such temporary total loss, 
both parties are bound by it. 

lOE. R. 329 

9 A foreigner insuring in this country 
liis ships or goods on a voyage, is not 
entitled to abandon oti an embargo 
laid on the property in the ports of 
his own country, as his assent is vir- 
tually implied to every act of his own 
government, and makes such embargo 
his own voluntary act. And goods 
having been consigned by such fo- 
reigner on his own account and risk to 
British merchants here, who in conse- 
quence of such consignment made ad- 
vances to tile foreigner, and made in- 
surance upon the goods on his ac- 
count, debiting him w ith the pre- 
miums; and the goods were after- 
tvards abandoned in consequence of 
such embargo : Held, that as the fo- 
reigner could not recover against the 
underwriters, his consignees could not 
recover iheir advances under a policy 
made for the benefit of the foreigner, 
though made in their names, as inte- 
rtest might appear; however they 
might have insured their separate in- 
terests by a policy made on their owm 
accoimt. Coh'ivdv v. Grey. 

10 E. R. 530 


10 See ako Maury v. E.R.540, 

wlih'e the poiM tim simile 

11 Set also Conway v. Forbes, id, p. 539, 

a similar action on mother policy 
of insurance on cotton an hoard 
the same ahip, 

12 Policy of assurance on goods (copper 

and iron) at and from to S., war- 
ranted free of particular average, and 
the ship, owing to sea-damage in the 
course of her voyage, was obliged to 
run into port and undergo repair, and 
some part of the goods were damaged ; 
and the repairs detained her so long, 
as to prevent her reaching 2, that 
season, and no other ship could be 
procured at that or a neighbouring 
port to forward the cargo in lime, so 
that the voyage was abandoned, and 
the ship afterwards sailed on another 
voyage : Held, that this was not a total 
loss of the goods, and that the assured 
could not abandon. Anderson and Ano» 
ther V. Wallis, 2 M. & S. 240 

(5) At what time, 

1 When the assured receive intelligence 
of such a loss as entitles them to aban- 
don, they must make their election in 

I the first instance ; and if they aban- 

1 don, they must give the underwriters 
notice in a reasonable time; otherwise 
they wave their right to abadlon, 
and can only recover for an average 
loss. Mitchell V. Edie, 1 T. R. 6 O 8 

2 If the insured, hearing that his ship is 
much disabled, and has put into port 
to repair, express his desire to the un- 
derwriters to abandon, and be dissua- 
ded from it by them, and tliey order 
the repairs to be made, they are likble 
to the owner for all the subsequent 
damage occasioned by that refusal, 
though it should amount to the whole 

• sum insured. Da Costa v. Newnham, 
2 T. K. 407 

3 Where a vessel sailing with corn from 
Waterford to Liverpool, under a policy 
with a memorandum to be free from all 
hut general average, was stranded near 
Waterford on the 2Slh of January, 
and continued under w'ater at times 
for near a month, during whfch time 
the assured allow waterw'ere employed 
in saving the cargo for their own be- 
nefit, and the whole of the Cargo being 
damaged but some recovered, and no 

^ notice of abandonment was given to 
the underwriters in London, till the 
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I81I1 of February, the Court held, 
that this was not notice in such a 
rejisonable time as to entitle the in- 
sured to abandon as for a total loss. 
Anderson v. Royal Exchange Assurance 
Company. 7 E. R. 38 

4 The blockade of Havre having been 
publicly notified here on the 6tli of 
September ; and no notice of abandon- 
ment given till the 14th of October, 
nor any excuse substantiated for not 
giving it sooner for want of competent 
authority before, nor any authority 
shewn for giving it then; Held, that 
the notice was out of time ; and this, 
though the plaintiff's agents in this 
country had no notice till the 17th of 
October of the decree for restoration 
of the ship and goods in question, 
which had been pronounced on the 
8th of October. Barker v. Blakes. 

9 E. R. 283 

•'i An American, properly licensed to 
export saltpetre from Calcutta to 
America, having insured it for the 
voyage, the ship was seized by the 
captain of a British ship of war at 
the Cape of Good Hope, and the cargo 
condemned, unshipped, and sold by 
order of the Court of Admiralty there, 
whose sentence was afterwards re- 
versed on appeal here, and the pro- 
perty ordered to be restored, or its 
vdue paid to the owner, though upon 
payment of the captor’s costs. The 
Court held tliat the assured might 
recover as for a total loss, without 
notice of abandonment ; the thing 
insured being wholly lost to the owner 
by the unshipping and sale of the 
commodity at the Cape, under the 
order of the Court there : and that 
such loss was recoverable against the 
underwriters, on a count alleging it to 
have happened by the unlauful seizure 
and detention of a British ship of war ; 
and that the Court of Appeal allow- 
ing the captor his costs, on the re- 
versal of the sentence cf condemnation, 
did not the less shew the original sei- 
zure and detention to be unlawful, as 
alleged in the count. Mullett v. 
Shedden. 13 E. R. 304 

(5 The Assured of goods having received 
intelligence on tlje Sth of Jammy, 
1811, that the ship’s papers were 
taken away on the 7th of December 
preceding by the Swedish Govern- 
ment, within whose port she was, did 
not give notice of abandonment to the 


defendant underwriter till the 1 7th of 
January: hut though such notice was 
too late, supposing an abandonment 
to be necessary; yet, as the goods 
were finally seized and unladen by 
orders of that Government on the 
30th of April following; it was held 
that the ineflectual notice of abandon- 
incut before given did not prechide the 
assured from recovering as for a total 
loss, without any abandonment. Mel- 
lish \. Andrews. 15 E. R. 13 

7 Where the ship was wrecked, but the 
goods were brought on shore, though 
in a very damaged state, so that they 
became unprofitable to the assured: 
Held, that the underwriters on the 
goods, who w^ere freed by the policy 
from the particular average, could not 
be made liable as for a total loss by a 
notice of abandonment. Thompson v. 
Royal Exchange Assurance Company, r 

16 E. R. 214 

8 Insurance on a ship, and the ship 

during her voyage, while loading her 
homeward cargo, was seized by the 
crew and carried away to a distant 
country, and her cargo plundered and 
the ship deserted, but was afterwards 
retaken by another sliip, and was 
brought, with a small remaining part 
of her cargo, to an English port (not 
the port of her destination) and part 
of her rigging was gone, and she 
could not be made fit for a voyage 
again without considerable expense in 
providing a crew and stores : Held, 
that this was not a total loss, so as to 
entitle the assured to abandon after 
notice of the recapture. Ealkncr v. 
Ritchie. 2 M. & S. 290 

(c) Effect of. 

1 A ship-owner having first insured bis 
ship with A., See. and his freight with 
B., &e. for a certain voyiige, and hav- 
ing notice of an embargo laid on the 
ship in a foreign port, abandons the 
ship and freight to the respective un- 
derwriters, and receives from them tlie 
whole amount of llieir subscriptions as 
for a total loss of both ; first under- 
taking, by a memorandum on the ship 
policy, to assign to the underwriters 
thereon his interest in the ship, and to 
account to them for it ; and afterwards 
undertaking, by a similar memorandum 
on the freight policy, to assign to those 
underwriters all right of recovery, 
compensation, &c. The ship being af- 
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tcrwards liberated, and earning freight, 
which was received by the assured : 
Held, that however the question of 
priority as to the title to the freight 
might have been as between the differ- 
ent sets of underwriters litigating out 
of the same fund, and however the 
weight of argument might preponde- 
rate more in favour of the underwriters 
on the ship ; yet that the assured, who 
had received the freight from the ship- 
pers of goods, was at all events liable 
on his express undertaking to pay it 
over to the underwriters on freight ; 
and that, without deducting the ex- 
penses of provisions, wages, &c. which 
were charges on the owner before the 
abandonment, and on the underwriters 
on ship afterwards. Thompson v. Row- 
croft. 4 E. R. 34 

S. P. Leatham v. Terry, o B. & P. 479 

3 Upon a hostile embargo in a foreign 
port, the owner, who had separately 
insured ship and freight, abandoned 
them to the respective underwriters, 
which was accepted by them ; after 
which the embargo wAjj^ taken off) and 
the ship completed her voyage, and 
earned freight : Held, that the assured 
could not recover as for a total loss of 
freight, the freight having been in fact 
earned; or, supposing it to have been 
in any other sense lost to the assured 
by the abandonment of the ship to the 
underwriters, thereon it was so lost, not 
by any peril insured against, but by 
the voluntary act of the assund, in 
making such abandonment. BTCarthy 
V. Abel, 5 E. R. 388 

3 While a ship was forcibly detained in 
a foreign port, the owner abandoned 
first the ship, and then the freight, to 
the different sets of* underwriters iliere- 
on, who paid as for a total loss; after 
which the ship was liberated, re-shijj- 
ped her cargf) which had been taken 
out, and returned home, earning 
freight, which was received by the as- 
sured : Held, that each set of under- 
writers were res])€Ct’V'eIy entitled to 
the benefit of salvage, subject to the 
deductions of the necessary expenses 
of saving, it applicable to each under- 
writer. Sharp v. Gladstone, 

7 E, R. 24 

4 A vessel chartered to Oporto, St, Vbes, 
and Gotten burgh, being taken at Oporto 
by the enemy, was liberated on pay- 
ment by the master of a sum of money. 


and on condition of bis bringing home 
in her to England English prisoners, 
to be exchanged for an equal number 
of French, Upon the news of the cap- 
ture, but after the time of the ship^s 
liberation, the owners abandoned the 
ship to the insurers. Upon her arrival 
at Portsmouth^ the captain refused to 
deliver her, unless on re-payment of 
the ransom, which the owner refused. 
The Court of C. P. held, that the 
owner being entitled to re-take his 
ship which was safe at Portsmouth, 
the loss of the voyage did not enable 
him to recover upon a policy on the 
ship as for a total loss, nor could lie 
recover, as for an average loss, the 
sum which had been paid by the 
master for the ship’s ransom, and 
which, being an illegal payment, the 
plaintiff was not bound to repay to 
the master. Parsons v. Scott, 

2 Taunt. 363 
A ship being obliged to put into a 
place of safety in the course of her 
voyage, in consequence of damage in- 
curred by a sea-pcril; if the owner do 
not abandon, but merely apply to the 
underwriters for directions how to pro- 
ceed upon an estimate of the expenses 
of repair, who decline interfering, he 
cannot afterwards convert it into a 
total loss, on account of die expenses 
of the salvage being found in the result 
to have exceeded the value of the ship, 
which was ultimately sold in the place 
into which she had been driven by 
distress; though the sale was directed 
by the assured to be made on account 
of ail concerned. Martin v. Crockatt, 
14 E. R. 465 
Upon a policy of insurance on flax, 
valued at so much, and warranted 
free of particular average, if the vessel 
be wrecked, and the assured do not 
abandon, but labours to save the cargo, 
and in fact saves a part (I- 16th), 
though much damaged, they are en- 
titled to recover as for a total loss of 
that part which was in fact totally 
lost, but not for the rest which was 
saved to them m specie, though de- 
teriorated. Davy V. Milford, 

15 E. U 559 
Freight is insured from A, to B. The 
ship sails, but is obliged to put back 
from stress of weather, when she is 
found to be incapable of complete re- 
pair, and the cargo is accordingly un- 
loaded, and the ship sold. — In an ac- 
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tbe policy for o total loss: 
HcUf i that there mras nt» necessity for 
an abandonment of the freight ; but 
that the insured wasbonnd to use all 
muonable endearoura to repair the 
ihip> so as to have carried the cargo, 
.or.part of it, which would have ope- 
rated as a salvage. Green v. The 
Royal Exchange Assurance Company. 

I Marsh. 417 

XIV.. .adjustment. 

(«) How made ^ and effect of , 

The rule by which to calculate a par- 
tfel loss on a policy on goods by reason 
of sea-damage, is the difference between 
the respective gross proceeds of the 
same goods when sound and when 
damaged, and not the net proceeds : 
it being settled that the underwriter 
is not to bear any loss from flucluation 
of marlcet or port duties, or charges 
after the arrival of the goods at their 
port of destination. Johnson v. Shed- 
don. 3 E. R. 581 

2 A partial loss on a policy on goods by 
reason of sea-damage, is to be calcu- 
lated by ascertaining the difference 
between the respective gross proceeds 
of the same goods when sound and 
when damaged, and not the net pro- 
ceeds. Hurry v. The Royal Exchange 
Assurance Company, 3 B. & P. SOB 

3 The rule for estimating any loss of 

goods insured by an open policy is to 
take the invoice price at the lading 
port, together wiiU the premium of 
insurance and commission, as the basis 
of the calculation of the value of the 
goods; and the rule for estimating a 
partial loss in the like case, is (the same 
as upon a valued policy) by taking 
the proportional difference between 
the selling price of the sound, and that 
of the damaged part of the goods at 
the port of delivery, and applying that 
proportion (be it half, a quarter, an 
eighth, &c.) with reference to such 
estimated value at the lading port, to 
the damaged portion of the goods. 
Usher v. Noble. 13 E. R. 639 

4 fioofis insured upon a valued policy, 
having been seized, confiscated, and 
soI<l, by order of the enemy’s Govern- 
ment, on their own account, but the 
necessary documents to verify the loss 
not having arrived here, the under- 
writers, on application to pay their 
subscriptions, agreed lo adjust and pay 


fmsnedkitely 50/. per cent, account* 
but no/'abandoilmedt was made by the 
assured; add in the mean-time ^ the 
foreigti consignees of rdie ' goadb>> in 
conseqtmce of Tefnonstraticee no the 
enemy’s Government, obtamecl* a tc- 
storation of half the proceeds of thr 
goods which had been so seized and 
sold, which half amounted to more 
than the whole sum at . which they 
were valued in the policy : yet-held, 
that the underwriters were not enti- 
tled to recover back the 50/. per cent, 
they had paid on account.; the assured 
having in fact sustained a loss of half 
his goods, for which he was no move 
than indemnified by the 50/. per cent, 
he had received; and there having 
been no abamlonmcnt to the under- 
writers; and the superior value . of the 
other half of the proceeils arisidgfiMm 
the benefit of the market, in which the 
underwriters had no concern. Tunno 
V. Edwards. 12 E. R. 48S 

5 A ship was insured, warranted free of 
capture in port. A letter announcing 
her capture stated it to be in port, 
on which the underwriter and assured 
a^usted, the former returned, and the 
latter received back, the premium. It 
aften^ards appeared the capture was 
not in port: Hdd, that the assured 
was not precluded by the adjustment 
and repayment fixnii recovering on 
the policy* Riyner y. Hall. 

4 Taunt. 725 

6 Whether the underwriter’s name had 

been struck off’ the adjustment only ; 
or off* the policy also. 4 Taunt. 725 

7 A cargo insured by a valued pdicy 
was confiscated and sold ; but the 
enemy permitted tiic foreign consignee 
to rebiiii from the proceeds theamount 
of li is accepta uces ; the assured: not 
having abandoned, the loss became 
partial only, and the assured was diiti- 
tlcd to recover from the underwriter 
a sum bearing the same proportion to 
bis subscription as the loss ultimately 
sustained bore to the whole value in 
the jiolicy. Goldsmid v. GilHes, 

41^nt. 803 

XV. RETURN OP PREMIUM. 

(a) Who entitled to. 

See Gladstone v> King. 1 M. & S. 35, 
ante page 421. Tail v. Levy* 

14 E. R. 481, ante S9Q 

1 Where captors of a ship, seized 
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prize^ insure their interest therein, ahdarpivB;**the(^rc« 

the^ are not entitled to a reium of pre- sailed front Oporto with a 'sl(k>p 'and 

mium, though it be afterwards ad- cutter appointed to protect the trade 

judged to be no prize, and restitution of that place to Lisbon, front whence 
be awarded to the owners by the Court it ' was to proceed with * the Lisbon 
ot Admiralty. Boehm v. Bell. trade under a larger cdnroy for Eng» 

: 8 T. R. 154 land; in the way from Oporro to Lis- 

S . The ^premium paid on an ilieg^al in- the fleet wascdispened by aiitorra, 

suraiice to cover a trading with an and the judpng the best, 

enemy, cannot be recovered back, run (or England, and arrived: Held, 

though the underwriter cannot be that the assured was entitled to a re- 

compelled to make goml the loss. turn of premium. AudUy v. Duf. 

Vandyck v. Hewitt. 1 E. R. 96 2 B. & ?• 1 1 1 

3 A foreigner cannot recover back the 7 So w here the words were " if she de- 
premium paid by him upon a policy of part with convoy from Portugal and 

insurance, if the voyage be in con- arrive.” Everard v. Hollingworth, 

travention of the British laws: There- 2 B. & P.. 11 1, n. 

fore, where a policy was efiected upon 8 The insurer on freight agreed to re- 
n Danish ship at and from Bengal turn part of the premium if the ship 

(where there are Danish settlements) sailed with convoy and umVed;” Held, 

to Copenhagen, and the ship loaded at that the insured yrere entitled to that 

Calcutta contrary to 12 C<zr. 2. c. 18. return, the ship having sailed with 

a. 1. the Court of C. P. held the as- convoy a*id arrived, though she had 

sured was not entitled to recover back been captured and re-captured, and 
the premium, even though it appear- the assured had been obliged to pay 

ed that the practice of loading foreign for salvage. Aguilar y. Rogers. 

ships at Calcutta had prevailed for a 7 T. R. 421 

length of time,and had been authorizetl 9 A clause in a ship policy at and fipm 
by Act of Parliament soon after the Lisbon to Cadiz and at and from thence 

shipment in question. Morckv. Abel. to Flushing, at a premium of per 

3 B. & P. 35 cent., to return SI. percent, if the ship 

S. P. Lubbock V. Potts. 7 E. R. 419 insured sailed with convoy from Cadiz 

4 In an action on u policy of insurance, for England, and '21. per cent, more for 

with account for money had and re- convoy from England to Flushing, or 

ceived, if the defendant pay no money 10/. per cent, if with convoy for the 

into Court, but establish as a defence voyage, and arrived, does not entitle 

that the risk never commenced, the the assured to a return of premium of 
plaintiil’ is entitled to a verdict for the SI. per cent, in consequence of the 

premium, though no demand of pre- ship's arrival merely in England with 

mium was made by his counsel in convoy from Cadiz, being afterwards 

opening the case. Fenson v. Lee. captured before her arrival at Flushing: 

2 B. & P. 330 for arrival means at the ultimate port 

5 In an insurance of a ahip at and from of destination. Kellner v. Lc Mesuvier. 

Hull to Bilboa, warranted to depart 4 E. R. 396 

from £ng/and with convoy, the voyages 10 An insurance having been made on 
from Hull to Fortsmoudi where she ' goods at and from a port in Russia to 
meets with convoy, and from thence London, by an agent residing here for 

to Bilboa, may be considered as dis- a Russian subject abroad, which insu- 

tinct ; and in case of a loss between ranee was in fact made after the com- 

the two latter placer^, an apportion- mencement of ho.;tilitie.s by Russia 

nient and return of premium may be against this country but before the 

demanded. Rothwell v. Cook. knowledge of it here, and after the ship 

1 B. Sc P. 172 had sailed and been seized and confis- 

6 Policy on the ** at and from cated: Held, that the policy was void 

Oporto to Lynn, with liberty to touch in its inception ; but that the agent of 

at any ports on the coast of Portugal the assured was entitled to a return of 

to join convoy, particul'cU*ly at Lisbon^ the premium paid under ignoi’ancc of 

% at 12 guineas per cent, to return six the fact of such hoitilities. Oom v., 

pounds if she sail with convoy from the Bruce. 12 E. R. 
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1 1 As the King cannot lic^ensc the im- 
wrtation of enemy's property the pro- 
duce of a foreign country into this 
rcahn, in neutral vessels contrary to 
the navigation laws, a licence in fact 
granted for such purpose will not le- 
galize an insurance upon the property 
tto imported. And if a policy be made 
upon the supposed efficacy of such a 
licence for the purpose of covering 
the importation of British as well as 
enemy's property in that manner, the 
underwriters cannot at any rate re- j 
cover the premiums for more than the j 
aixiount of the British interest insured ; 
the assured not resisting their claim to 
tliat extent. Shiffner v. (iorJou, 

12E.R.296 

12 Under a policy of insurance on goods 
from London to any ports or places in 
the Baltic, backwards and forwards, 
&c. ; with leave to touch, stay, and 
trade at all places for all purposes, and 
to take in and discharge goods where- 
soever the ship might touch at ; and 
in case it should be found dangerous 
to enter such ports and places, or the 
captain was not allowed to discharge 
the cargo, with leave to return, ^Cc. 
until he found a port which he could 
enter with safety : the insurance to 
continue until the ship and goods ar- 
rived at as above ; upon the ship 
until moored at anchor twentydour 
hours in safety, and upon the goods j 
until the same should be there discharged ’ 
and safely landed, at a premium of 14 j 
guineas, to return 11. per cent, for ar~ t 
rival; with warranty of the goods/m- 1 
from capture or stizure in the ship's j 
port or ports of discharge : Held, that I 
the assured were entitled to a return ‘ 
of 11. per cent, premium ** for ar- j 
rival f under circumstances which ' 
discharged the underwriters from any 
loss. Valgleish v. Brook, 

15 E. R. 29,5 

13 If a ship, sea- worthy to lie in port, 
sails without being rendered' sea- wor- 
thy for the voyage, upon a policy 
** at and from,' ^ there can be no re- 
turn of premium. Annan v. lVood?nan. 

3 Taunt. 299 

14 Where a total loss is recovered, there 

cannot also be a return of premium 
for convoy, because the total loss in 
eludes the entire premium added to 
the invoice price. Langhorn v. All- 
putt. 4 Taunt. 511 


fVfio entitled to, 

15 If a policy be avoided by a inisfe- 
presentation made without fraud, the 
assured is entitled to a return of the 
premium. Feise v. Parkinson, 

4 Taunt, 640 

16 Whether upon a stipulation to 
return five per cent,, if a ship sails 
with convoy for Gottenburgh, and ar- 
rives, and five per cent, more if she 
sails for her port of delivery, and ar- 
rives, a return of premium be due for 
her arrival at Gottenburgh, though slie 
never arrives at her port of delivery. 
Leevin v. Cormac. 4 Taunt. 483 

17 After a proclamation by the King in 
Council to detain and bring into port 
all Danish vessels, a hired armed ship 
of his Majesty took and carried into 
Lisbon a Danish \ essel, and sold her 
cargo there towards defraying in part 
the expense of necessary repairs, but 
without the authority of a Court of 
Admiralty ; and afterwards took in a 
cargo on freight for England, and 
sailed on the 3d of November from 
Lisbon; on which day hostilities %i>ere 
declared against Denmark by another 
proclamation of the King in Council ; 
after which an insurance was made on 
the ship and freight by order and on 
account of the captors: Held, that a 
statement in a l ase reserved, that the 
insurance was on account of the captors, 
precluded tlie consideration whether a 
eoimi in tlie declaration could be sus- 
tained, averring the interest to he in 
the Crown, and the insur.'ince to be 
mailc on account of his Majesty ; and 
tliat the captors had no insurable in- 
terest, as they could claim nothing of 
right, but only ex gratia of the Crown ; 
the Dane having been seized and de- 
tained before any declaration of ar 
against; Denmark, and the captors hav- 
ing no claim to prize under the prize 
Acts. liUt as there was no fraud in 
the captors in cllecting the policy, nor 
vuy thing iilcgril in the voyage or in- 
sunmee : Held, that the assured were 
cfitithtl to recover hack the premium, 
which had not been }>nid into Court. 
Routh Y. Thompson, 1 1 E. R. 42fel 

XVI. PLEADINGS. 

{a) Declaration, 

See Ronih v. Thompron, supra, 

1 In a declaration on a policy of insu- 
rance, the plaintiff averred that Messrs. 
ii> at the time of dlecting the policy, 
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and at the time of the loss, were inter- 
ested in the cargo which was the sub- 
ject of the insurance to a large 
amount, to ivit, to the amount of all 
the 7tione^ ever insured thereon;'* at 
the trial it appeared, that previous to 
efFeCting the policy Messrs, H. had 
admitted another mercantile house to 
a joint concern in the cargo insured : 
Held, that the averment was support- 
ed by 1 lie evidence. Page v. Fn/, 

9 B. k P. 240 

3 If A, and B. declare upon a policy of 
insurance, and aver that they were in- 
terested until and at the time of the 
loss, and it be proved that C., after 
the policy was eOceted, but before the 
loss, became a partner with A. and B. 
in the goods insured; it seems that the 
variance is not fatal, for the averment 
of interests relates to the time of ma- 
king the policy. Perchard v. Whit- 
more. 2 B. & P. 155, n. 

3 Commissi oners for the care of foreign 

ships and goods seized by the King, 
may insure in their own names, and 
declare on their own interest. Craii- 
furd y. Hunter. 8 T. R. 13 

4 A declaration on a policy of insurance 

on ship need not aver any in- 

terest' in the assured: though there he 
no such ^\^ords as interest or no in- 
terests^ in the policy. Nantes v. 
Thornpsoh. ' 2 E. R. 385 

5 Dcclaratioii on a policy on ship and 
goods at and from London to Amster- 
dufn, beginning the adventure on 
the goods from the loading thereof on 
board tli^ said ship;'’ with a memo- 
randum that the insurance was on 15 
hogsheads of tobacco, marked B. No. 
51 and 65. : special demurrer, first, 
because the goods were not averred 
to have been put on board at London; 
secondly, because tliey w'ere not alleged 
to have been marked or numbered as 
ill the meinoraiidum, but only thus, 

15 hogsheads the goods in the .said 
policy mentioned;" thirdly, because 
the plaintiff was stated to liave been 
interested until and at the time of the 
loss, without shewing that he was in- 
terested at the time of the policy be- 
ing made ; fourthly, because the alle- 
gation of the loss was without a venue 
Se7nh. that the declaration was bad. 
De Symonds v. Shedden. 

2 B. & P. 153 


6 Commissioners were authorized, by a 
commission ^granted in pursuance of a 
.statute, to take into their possession 
ships and goods belonging to subjects 
of the United Provinces, which had 
been or migVit be detained in or 
brought into the ports of this king- 
dom, and to manage, sell, and dispose 
of the same to the be.st advantage, 
according to such instructions as they 
should receive from the King in Coun- 
cil; before any declaration of war 
against the United Provinces, one of 
his Majesty’s ships took several Dutch 
East Indianien, and carried them into 
St. Helena: The commissioners, with 
the assent of the lords of the treasury, 
insured them at and from St. Helena 
to London. War was soon after de- 
clared against the United Provinces, 
and the sbi().s were finally condemned 
as prize to his Majesty, " as having 
belonged, when taken, to subjects of 

I the United States, since become ene- 
mies." ‘'Upon a loss happening, the 
cornmi.ssioncrs declared on the policy, 
and averred the interest to lx: in the 
King ; and held, that the action well 
lay. Lucena v. Crawfurd (in error). 

1 Taunt. 325 
And see S. C. 2 N. R. 269 

N. B. For an abstract of the record 
in this case, see 3 B. & P. 75 

7 A count staling the nature of their 
trust, and aVerrmg the interest to be 
in themselves as commissioners ; and 
another count to tiie like effect, bin 
with an averment that the said ship-?, 
or any of them, were not belonging to 
his Majesty, or any of his subjects, 
(with a view to stat. 19 U. 2. c. 37 
A*. 1.) were both held good upon de- 
murrer. CranfiirU v. Hunter. 

8 T. R. 13 

8 A declaration, stating that the plaintiffs 
( M. and another) caused to be effected 
a policy, containing that J. G. and 
Co. did make assurance, and averred 
the interest in F. W. S., with a promise 
by the defendant to plaintiffs, in con- 
sideration of the premium paid by 
them; was held good, after verdict; 
for it must be intended that the jplain- 
tiffs insured under the names of J. G. 
and Co., and that they were proved 
to be within one or other of the de- 
scriptions of persons in the stat. 28 
G. 3. c. 56. in who^e names, or u?ual 
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^yfe or firm of deling, msurance oijiy 
be made. Mdluh t. ^BelL 

15 E. R. 4 

9 Joint owners of property insured for 

their joint use and on their joint ac- 
count, cannot recover upon a count 
on a policy, averring the interest 
to be in one of them only. Bell v. 
jinslet/. 16 E. R. 141 

10 If a British subject has an interest in 

any part of a cargo on a valued policy, 
he niay recover to the extent of the 
policy on a count averring interest in 
himself, if he proves some interest, 
although alien enemies may be inter- 
ested in other parts of the cargo. Feise 
V. Aguilar. 3 Taunt. 506 

11 A declaration upon a policy effected 
Upon an interest in the thing insured, 
must aver in whom the interest is 
vested, whether it be on a foreign or 
British ship. Cousins v. Nantes. 

3 Taunt. 513 

12 No averment of interest is necessary 
on a wagering policy. 

. . , 3 Taunt. 513 

IJ Where tlie plaintiffs declared on a 
policy of insurance, and averred that 
■thle^ were the persons residing in 
’G^at Bi ntain who received the ordcr\ 
for and- effected the insurance; this, 
wais* considered as a material aver- 
ment, and not sustained by evidence 
of a leHcr received by them after 
^the policy was effected, directing 
them' to make assurance; although 
* the policy was originally on goods 
oh board the Ann, or ships, or by 
' whatsoever other name the ship sliould 
•’be named; and the plaintiffs, upon 
4:he receipt of the letter, procured a 
memorandum to be made on the 
'policy, signed by the defendant, de- 
''claring the interest to be on board 
‘the' Herald, the ship ment oned in 
the letter. Bell v. Janson. 

; 1 M. & S. 201 

14.\yiK:rQ plaintiflreffected an insurance 
on ship, as well in his own name as 
, for and in the name of all and every 
rOtUer person, &c. in the, usual form, 
for the benefit of 5. an alien enemy, 
.and procured a licence to legalize 
.the .voyage, and a loss happened; and 
two years afteruards S., by letter to 
Jhe pJuintiff* adopted the insurance: 
lldcl^ that the plaintiirn^iglu recover i 


against the rntderltfiter, 
interest in & Hagedafny* 

15 It is necessary in a 

a policy, truly to describe ' the 
rest on which the policy is eUhtted : 
therefore, if A, and B., jointly in- 
terested, effect an iiisurifice; 4nd 
there be two counts, tlie one avcrrltig 
interest in A., and the other averring 
interest in B., the plaintiff can recover 
on neither count. Cohen v. Hannam. 

5 Taunt. 105 

16 A. and B. trading under the firm 

of A. and Co., engage in an adven- 
ture, and afterwards receive C. and D. 
as sharers therein : a policy is efifected 
on account of A. and Co., and a loss 
having happened, the interest is aver- 
red, in the declaration, to be in A. 
and B. with other counts stating it 
to be in the other parties respectivel 3 % 
which a Judge at Chambei^ directed 
to be struck out. It was left to the 
jury, to say, Whether all the adven- 
turers were intended to be included, 
which they found in the affirroativc ; 
Held, that the pluinljff was entitled 
to recover accordingly. Carruthers 
V. Shedden. I IVJar^l}. 4lp 

17 ^uccre. Whether, if no inteiiest be 
averred, it is not sufficicni under the 
stat. 19 (r. S. c. 87. s. S., to slate 
that the ship was foreign when the 
policy was under-written and the loss 
happened, without stating ibe ship to 
be such when the risk commenced* 
Kellner V. /..e Mesttrier. 

4 E. R. 390 

IS The plaintiff' having shipped goods 
on an adventure to St. Petershtrgh on' 
board a vessel chartered for the pur- 
pose, made insurance on ship and 
goods in the common printed form 
in blank; and by a written memo- 
randum in the policy, “the under- 
writers agrctd to pay a total loss jn 
case the' ship Anne should not *be ^ 
allowed by the Russian Govermrient 
to discharge her cargo at St. Peters- 
burgh, on which voyage the ve.^tl 
had then sailed, chartered by tjie 
plaintiffs.'' The Court of K. B. held 
that the assured were entitlM to' re- 
cover upon this policy bn aHegafffJu 
tliat the vessel on her arrival at'&, 
Pelershuigh, was not allowed by the 
Russinn Government to discharge ^er 
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cari^, but vr^ obHg«d ti> wtiim teck 
with "it, hp whicktki\}alvit ef iStecai^o 
riiiueitd below the ainount of the 
inmn^ prieCt^ together wi^h the charges 
pfidd ikerconi md the premimn in- 
^am^ btc, ' Fuller v. Glover, 

- 12E, R. 124 

1 9 AdcclauraticM) on a policy of insurance 

at and' from L, by land car- 
i^iag^ to IL, and at and from thence 
by a packet to G., beginning the ad- 
venture on the goods from the loading 
on board the ship, and averring that 
.the goods were delivered at L,, to car- j 
be carried from L. by land 
<?arriage to J/., and by the fraud and 
negligence of the servants and persons 
employed by the carriers were wholly 
lost: Tfeld, that this was a loss within 
.the meaning of the policy, which was 
'the visual j[)rinted form of marine po- 
licy, containing the usual printed enu- 
. meralioh'pf risks ; and that it was not 
Necessary' to aver that the goods were 
loaded at L., to be carried to H. 
bdd^Hy,ambe. 2 M. & S. 172 

20 t)!! a jwlicy at and from Pernambuco 
, or ahy Other port, or ports, in the Bra- 

tils to beginning the adven- 

ture,, frtiqi the loading' the goods on 
'?>oard the ship, on the termination 
of her crtiiKd; awl .preparing for 
•“her Voyage Tije ship, 

“on the term iiftrt ion of her cruize, 
touched atrJPrtTw^iwco, hut failing to 
procure a cargo there, she proceeded 
for St, Salvador, and was lost on her 
tiOyage thither : Held, that the voyage 
was well described in the declaration, 
as from Femamhuco to London, Lam- 
bert v, Liddad. ^ 1 Marsh. 154 

21 Policy on indigo and bale goods; 
the declaration alleged that “ divers 
goods, kc, of 3,000/. value were put 
on board/* and afterwards averred that 
*' the. said writing or .policy of insu- 
rance was made on the said gopds/^ 
&c. : Held good on special demurrer. 
De Sj/!inons v. Johnson, 2 N. R. 77 

22 Money having been expended in re- 
claiming a cargo on board a ship cap- 
tured* was insured by the owners 
upon the event of the ship's arrival at 
marines ; the ship being captured, 
and Jv^^tored upon appeal, relinquished 
hei: voyage and was afterivard ? lost ; I 
|»€Wing the appeal, the goods were 
wweil to be sold, and the e.xpetises 
of meiippeal were afterwards defray- 

there i^Uh ; an averment of a loss 


^ by capture^ waa hfid bad, because 4he 
I ship might/.Aotwith^^ing the c^jp- 
' ture, have afterwards arrived at Mar- 
' seilles, Kulen Kemp v. Vigne, 

IT. R. 304’ 

•23 If a declaration on a policy of in- 
surance aver the goods to have been 
seized in a hostile manner by eiiepfiTes 
to the plaintiff unknown; the afer- 
ment is not supported by evidence 
that they were seized by the Spanish , 
Government as about to be imported 
contrary to the laws of Spain. M<a- 
thie Potts, 3 B. & P. 23 

24 Though a policy of insurance on 

goods contain a clause of warranty, 
freeing the underwriter from seizure 
in the ship's port of discharge, yet th« 
assured having declared generally as 
for a loss by hostile seizure, without 
negativing that it was in the ship's 
port of discharge, is no cause for ar- 
resting the judgment after verdict. 
Rucker v. Green, 15 E. R. 288 

25 A loss by barratry is well alleged, 
though the proof be, that it happened 
by the act of an enemy dnd by- bar- 
ratry jointly, Toulmin v. Anderson* 

I Taunt 227 

2G If it be alleged that a loss happened 
by the fraud and negligence the 
master ; this is a sufficient allegation of 
barratry. Knight v. Ombridge, 

8E. R. m.n. 

{b) Plea and Replication. 

1 The British agent eflecting a policy of 
insurance on behalf of alien enemies^ 
who became enemies after the loss hap- 
pened, but before the action com- 
menced, is entitled to recover against 
the underwriter, who had only pleaded 
the general issue : for such temporary 
suspension during the war of the as- 
s.ured's right of suit upon a edntrai:!, 
legal at the time, and liable to be en- 
forced upon the return of pcace> ca(n- 
n»t be taken advantage of under a 
plea of a perpetual bar; there being 
no legal disability in the plafntifif on 
the record to sue. Flindt v. Waters, 

15 E. R. 260 

2 A plea of alienage to ah action ph a 
policy of insurance brought -in the 
name of an English agent for his prin- 
cipal, (an alien) such interest appear- 
ing on the record, is a good plea ; and 
a replication to such a plea, that the 
alien is indebted to the ‘agent (the 

F F 
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plainiiR') in more money than the va- 
lue of the property insured, cannot be 
supported. Brandon v. Nesbitt . 

GT. R.2a 

XVII. EVIDENCE. 

[a) Mode of Proof ^ 

N.B. When a foreijrn judgfnent shall be 
conclusive in our Courts, see vvar- 
RA||TY, Neutrality, ante, page 415, 4'c* 
And &ee post, tit. witness. 

1 A sentence of condemnation in a i ^ 
French Court of Admiralty, is adinissi- ' 
ble evidence in an action here between 
the assured and underwriters of a po- 
licy of insurance containing a warranty 

of neutrality. Lothian v. llemhrson. 

3 B. & P. 499 

2 It seems that the sentence of a foreign ^ 
Court of Admiralty, condemning a 
fihjp warranted neutral, in which the 
consideration leading to the judgment 
proceeds on the want of a document 
not required by the law of nations, 
but which adjudges lawful prize all 
the goods and efkcts which (•umj)o>e 
the cargo of tlu' said ship, since the 

• whole, (owing to the captain not heir ^ 

provideef with proper and regular dis- 
patches and prf[jer.s,) is to he de< intd 
the properly of the enemies of the 
French republic,’' is conclusive evi- 
dence against the warranty of neutral- 
ity. 3 B. & P. 499 

3 In an action on a policy, the property 
of the ship may be proved by parol 
evidence of the possession of the as- 

, 6ured, unless disproved by the produc- 
tion of the written documents of the 

. ship under the Register Acts. And 
held, that such parol evidence of own- 
ership, arising, from possession at 
articular period, was not disproved 
y shewing a prior register in the 
name of another, and a subsequent re- 
gister to the same person. Robertson 
v. French. 4 E. R. 130 

4 The plaintiff’s agent shewed U> tlie 

• defendant, an nniierwriter, the cap- 
tain’s pVotest, containing an account 
of the loss of the ship insured, de- 
manding payment: Ileld, that this 
did not entitle the defendant to read 
the protest in evidence in an action on 
the policy. Senatv. Porter. 7 T. R. 158 

5 The insured cannot recover upon a 
policy, unless the loss be a direct and 
mmediaie consequence of the peril in- 

. tsure^ ^ so that slaves who die by any 
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other means than by wounds or 
bruises received in the v^ry act of 
quelling a mutiny, are not within that 
provision of an African policy, which 
insures against, loss by mutiny. Jones 
x.Sclmioil. IT. R.130,n. 

An averment of interest at the time of 
ejecting the policy is immaterial, and 
need not he proved*; it is snfhcient if 
the plaintiff be interested at the com- 
mencement of the risk. Uhind v. 
Wilkinson^ 2 Taunt. 237 

Seamen’s wages and provisions are not 
covered by an insurance on the body 
of the ship. Robertson v. Ewer. 

1 T. R. 127, 132, w. 
And see Brough v. Whitmore. 

4 T. R. 206 

In an act by the assured of goods 
against the underwriters for a loss by 
the barratry of the master, proof that 
the person described in the policy as 
master, and w'ho was treated with and 
acted as such, carried the ship out of 
her course for fraudulent purposes of 
his own, is primd fade sufficient to 
entitle the plaintiff to recover, without 
shewing negatively that he was not 
the owner, or affirmatively that any 
other person was. Ross v. Hunter. 

4 T. R. 33 

9 If an insured declare upon a total loss 
by capture, and after proving a cap- 
ture shew a recapture, upon which 
proceedings were had in an Admiralty 
Court, he cannot recover without 
proving the proceedings in the Admi- 
ralty Conn under seal, though he only 
claiiu the amount of the loss sustained 
by the salvage, proceedings, and sale. 
ThcUusson v. Sheclcfen. 2 N. R. 228 

10 Where a licence to trade with an 
enemy, granted abroad, had been re- 
turned, alter being used, to the secre- 
tary of llie governor by whom it was 
issued, who iiad, as he believed, thrown 
it a>i(Je amongst the waste papers of 
his office, and did not know what was 
become of it, having afterwards 
searched lor, but nut recollecting the 
finding it, and thinking that he had 
not found it ; this is reasonable and 
probable evidence of the loss of such 
licence, so as to let in parol evidence 
of its contents : the paper not t)eing 
considered as of any further use at 
the time; and the witness’s attention 
not having been then called particu- 
larly to the circumstances. And the 
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witness may speak to the contents of 
the licence from memory, though he 
had made an entry of it in his memo- 
randum book, for the private informa- 
tion of liirnself and the governor ; 
which book was not produced; for 
such book, if in Court, would not have 
been evidence per se ; but could only 
have been used by the witness to re- 
fresh his memory. Kensintrion v. 
Inglis. 8 E. R. 273 

11 If a licence to trade be lost, the next 
best evidence is the register of it in 
the books of the Secretary of State. 
Ilhind \\ Wilkinson. 2 Taunt. 237 
,l2 Where an assured, a British mer- 
chant, in an action on a policy of in- 
surance, on goods bound to an enemy’s 
port in Holland, seeks to protect the 
adventure under the King’s licence 
to trade with the enemy, it is not suf- 
iicient to give in evidence at tiie trial, 
and to prove his possession in fact be- 
fore the voyage commenced, of a ge- 
neral licence dated three months be- 
fore, licensing six neutral vessels under 
certain neutral flags, to pass unmo- 
lested to or from any port of Holland, 
from or to any port of this kingdom, 
w;ith certain goods (including the 
goods insured), which licence was di- 
rected to R. S. and other British mcr- 
, chants, with a condition annexed that 
they should cause the licence to be 
delivered up to them or their agents 
when the ship should enter any port 
of this kingdom ; without also giving 
probable evidence to account for his 
})Osscssion of tlie licence, and to shew 
that his use of it w^as lawful ; as by 
shewing from whom and when he re- 
ceived it, and then, by connecting his 
own particular adventure with such 
general licence. Barloiv v. McIntosh. 

12 E. R. 311 

13 A sentence condemning as enemy’s 
property a cargo which the master 
had barratrously carried into an ene- 
my’s blockaded port, although it may 
be conclusive evidence that the cargo 
was enemy’s property at the time of 
the capture and condemnation, does 
not disprove the allegation that the 
cargo was lost by the captain’s barrat- 
rously carrying the cargo to places 
unknown, whereby the goods became 
liable to be and were confiscated. 
Goldschmidt v. Whitmore, 

3 Taunt. 508 


14 If the defendant on a policy would 

impugn the Vlaintift‘’s right to recover 
for a loss by capture, on the ground 
that the condemnation appears by the 
sentence of a foreign Court to have 
proceeded on the want of certain do- 
cuments, which the plaintiff ought to 
have provided, it is for the defendant 
to shew by evidence, the foreign law 
or treaty which renders sucli docu- 
ments necessary. Le Chemimnt v. 
Pearson, 4 Taunt. 3G7 

15 The original certificate of a ship’s 
registry is no evidence for the plaintiff 
upon a policy of insurance, that the 
interest in the ship is in the persons in 
whom, it is averred, and for whom he 

. efltcted the insurance as agent. Pirie 
V. Anderson, 4 Taunt. 652 

16 Property in a ship must be proved l)y 
evidence of possession in the plaintifi', 
his vendors, or bailees, accompanied 
with a certificate of registry. 

4 Taunt. 652 

17 No evidence can be received of re- 
presentations made by the insurance 
broker to other underwriters than the 
defendant, subsequent to the first under- 
writer ; and evidence of representations 
to the first underwriter is received 
more on precedent than on reason. 
Brine v. Pcatherstone, 4 Taunt. 86*) 

18 Parol evidence of what passed at the 
time oreflecting a policy of insurance 
is not admissible to restrain the eficet 
of the policy. • Weston v. Ewe.v, 

1 Taunt. 115 


XVIII. COSTS. 

1 If an underwriter be held to hail for 
the amount of liis subscrijition to a 
policy of insurance, the Court of 
C. P. will order the bail-bond to be 
cancelled, and the plaintiff to pay the 
costs. Lear v. Heath. 5 Taunt. 201 

S.C. I Marvh. 19 

2 If the plaintiff recover a verdict for a 
loss on a policy, and endeavour, on a 
rule nisi being obtained for a nonsuit, 
to support his verdict to the extent, 
although he be held entitled to a re- 
turn of premium, he is not entitled to 
the costs of the rule ; nor to any costs 
except of the count for money had 
and received, and of such parts of the 
brief and evidence as apply thereto. 
Sputa V. Woodman. 3 Taunt. 406 

Ff 2 
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XlX. INSURANCE BROKER. 

V Cl 

(it) Rights and Duties. 

And see post tit. set-off. 

1 The broker eflecting* a policy, beings 

the common agent of the assurecl, 
anr’ of the underwriter, while the pre- 
mium remains in his hands for the 
one party, and the policy for the 
othier, and havin;r received notice of 
evicts which entitled the assured to a 
return of premium before action 
brought by tne underwriter to recover 
the full premium, is authorized to de- 
duct suen return, and only to pay over 
the difference to the underwriter. Shec 
V. darkson. 12 E. R. 507 

2 In an action by the assignees of a 
bankrupt, underwriter, against defen- 
dants, insurance brokers, for the ba- 
lance of an adjusted account between 
the bankrupt and defendants, and also 
for premiums of insurance on policies 
underwritten by the bankrupt with 
them as brokers, before the bankrupt- 
cy, the brokers are not entitled to de- 
duct for returns of premium due on 
policies, the premiums of which po- 
licies formed a part of the adjusted 
account, but where the events entitling 
them to such returns were not known 
till after such adjustment ; nor can 
they deduct for returns of premium 
on some of the policies, for the pre- 
miums of which the action is brought ; 
the events entitling them to which re- 
turns happened before the bankruptcy, 
but the returns were not adjusted; 
nor can they deduct for returns on 
other policies for the premiums of 
which the action is brought, the 
events entitling them to which returns 
happened since the bankruptcy, but 
before the commencement of the ac- 
tion : the brokers not having a com- 
mission del credere, nor being person- 

' ally interested in any of the insurances. 
Parker v. Smith. 16 E. R. 382 

3 Although generally an underwriter, 
having subscribed a policy, and there- 
by confessed the receipt of the pre- 
mium, is estopped from afterwards 
claiming the premium against the un- 
derwriter ; yet, where by the fraud of 
the assured^ the underwriter is induced 
to. give credit for the premiums to the 
Inroker, and the broker to give credit 

, |p;lhe assured, the underwriter is en- 
titled to receive the pieinium from 
tbe^ured. v. JiVff. 3 Taimt. 49S 


4 An , underwriter, after e«ecdting‘ a 
policy, and giving credit to ihe oro- 
kcr for the premium, may rc^Covei* the 
premium against the underwriter, if 
it appear that the assured, (to covcf a 
balance due from the brolcer to Inm- 
self,) procured him to effect the )n- 
surance, debiting the assured ih’ de- 
count with the premiums, And lodg- 
ing the policies in the hands of/ die 
assured, to enable him to receive die 
losses. Mavor v. Simeon. 3 Tainif. 497 

5 A broker wko has neglected to insure 

the premium according tn the direc- 
tions of his principal, cannot set np 
as a defence, that he was direct^ aUo 
to insure against British capture* ; for 
that is not a crime so Rs to render the 
whole insurance illegal, though it 
would be void pro tanto. Glnser v. 
Cowie. 1M.&S.52 

6 A broker, in pursuance of instruc- 
tions previously received from Sun- 
derland, effected a policy at LloytT s at 
a time when a letter lay on his tabic 
at the coal exchange unopened, an- 
nouncing the ship's loss : Held, the 
jury were warranted in finding this 
was no such w'ant of diligence as 
avoided the policy. Wake v. Atty. 

4 Taunt. 493 

7 If an insurance broker state, by way 
of inference and computation, that a 
ship is at a certain place, at the time 
of effecting a policy, it is not a ground 
of avoiding the policy, though tlie 
broker was utterly mistaken ; the un- 
derwritcr not taking the pains to- iii- 
ouire what were the facts on which 
tne broker formed his conclusion. 
Brine v. Featherstone. 4 Taiint. 869 

XX. BOTTOMRY AND RESPONDENTIA. 

1 An assured on bottomry cannot re- 
cover against the underwriter,, unless 
there has been an actual total loss of 
the ship : for if the ship exist in 
specie, in the hands of the owners, 
though under circumstances that 
would entitle the assured on the ship 
to abandon, it will prevent its being 
an utter loss within the meaning of 
the bottomry bond. Thomson v. The 
Royal Exchange Assurance Covtpany. 

1 M. &a 30 

2 It ivould seem that a ret^ondentia 
bond for money lent by a British sub- 
ject, ufNHi goods on board an American 
ship on a voyage from Bengal to 
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RJiod^ JtHand, i% void, Sumner v* 
Grectt* 1- H. B, 30I 

And set BiLsk Feuron. 4 ER, 319 

XXL INSURANCE 6s L#E^. 

See Gillett v. MawTuan* I Taunt. 137 
And Maimmn v\Qilk{t^ 2 Taunt.335,n. 

1 On au, insurance on a life for a year, 
if. Ac fUE-rson die a ft^r/.tfie expiration 
^f it, though iij conse^cnce of a inor- 
ial iyound Veceivcd jbefbre, the insurer 

discharged. y. Qffkt/. 

. ^ ^ ^ ^ I T. R.260 

2 A creditor insure the life of his 
debtor to theVexCeh}; of li is debt]; but 
such a pjc^n tract is substantially a con- 

. tract,^Qnd^nily against the Jife of 
tlie debtor ; and therefore, i& afiipr ^he 
dea A of tile dttbtor, Jiis excontors^pay 
tlie d^bt tp.sqcb insuring creditor, the 
<^pnot afterwards recover upon 
the policy : although the debtor died 
ittsplvent. and.thp A**’ 

ntiihed with the means of .payment by 
a third person. .. GodsuUyf Boldci o. 

3 Where one, as a member qf a life 
insurance society for Ae benefit of 
widovvs and -female relations, entered 
into a policyi of assuinnee with the 
society, fpr ai certain annuity to his 
widow after his death* ht consideration 

. of a quarterly premium to be paid to 
the soQiety . his life: and the 
society covenanted to bim and his ex- 
ec utors^ &c. th&t if he should pay to 
their clerjk the quarterly premium on 
the quarter days durii^g hfs life, and 
if be should also pay his proportion of 
contributions which the members, of: 
the society should, dviriog bis life, be 
called on to make, in order to supply 
any deficiency in their funds ; then, 
on due proof of his death, the society 
engaged to pay the annuity to his 
widow: and by the rules of tlie so- 
ciety, if any member neglected to pay 
up ilie. quarterly premiums for 15 
xkiyo after they were due, the policy 
was declared to be void, unless the 
member (continuing in as good health 
as when the policy expired) paid up 
the aiTcars within six montlis, and 
55. per month extra ; The Court 
held, that a member insuring, having 
died, leaving a (piarterly payment 

:: over-due at the time of Ins death, 
the jioUcy expired ; atid that a tender 
of the sum by his executor, tliouglh 
metde mtUii 15 d(^ys after it bectunc 
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due, did not . satisfy the requisition of 
the policy, arid the rules of the society 
which required^ such payment to be> 
made by the member in his lifetime, 
continuing in as good health qs tr/ien 
the policy expired. Want v. Blunt. 

12E. R,183 
It is not to be concluded that a disor- 
der with which a person 4s afflicted 
before he effects an insunance on his 
life, is i disorder tending to shfrten 
iife^^ within the meaning, pf 4®* 
claration required by the Equitable 
Insurance OJice, from the .mere cir- 
cumstance that he aflarwards dies of 
it, if it be not a disorder which gene- 
rally has that tendency. Watson v 
Mainwaring. 4 Taunt. 763 

XXII. AGAINST FIRE. 

1 A deed-poll containing an insurance 

. against nre, may refer to conditions. in 

a printed paper, wilhout stamp, seal,,or 
signature ; and it may be a part of 
those conditions, that the insured shall 
procure a certificate of his character, 
and that Ac loss happened wiAout 
fraud. Routledge v. Burrell, (Bart.) 

I H. B. 254 

2 By the proposals of the Pheenzx Com- 
pany it is stipulated that '' persons in- 
sured sliall give notice of the loss 
forthwith, deliver iiwan account, and 
procure a certificate of the ministers 
and churchwardens, and some je- 
piitable householders of the parish, 
importing that they knew the charac- 
ter,. &c. of the assured, and believed 
that he really sustained the loss and 
without fraud ; on the question, whe- 
ther the procuring of such a certifi- 
cate were a condition precedent lo 
the right of the assured, to recover on 
the policy, the Court of C, P. were di- 
vided, and gave judgment pro forma 
fpr the plaintifls ; but the Court of 
King's Bench on a writ of error reversed 
the judgment, holding this to be a con- 
dition precedent ; and that it was im- 
material that the minister, &c. wrong- 
fully refused to sign Uie certificate. 
Wood V, Woj'sley. 2H. B. 574]; 
And Worsley y. Wood (in error), 

6T.R,^10; 

And see Oldiucm v. Beivicke. / 

2H.B.5?7,w, 

3 A certificate of some reputable house- 
holders alone is not suihclent- 

6 T. IL 7I0 

4 in*, a policy' of insurance, agaitm loss 
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by fire from half a year to half a 
year, the assured ‘a^eed to pay 
the premium half yearly, as long as 
the insurers should agree to accept the 
same,'^ within 15 days after the ex- 
piration of the former half year ; and 
it was also stipulated that no insurance 
should take place till the premium 
was actually paid ; a loss happened 
within 15 days after the end of one 
haW' year, but before the premium for 
the next was paid : it was held, that 
the insurers were not liable, though 
the assured tendered the premium 
before the end of the 15 days, but 
after the loss. Tarleton v. Staniforth. 

5 T. R. 695 

[Affirmed in Cam. Scac. 1 B.& P.470.] 
5 By a policy under seal, referring to 
certain printed proposals, a fire office 
insured the defendants premises from 
llih of 1802 to 25th Dec. 1808, 
for a certain premium xvhich was to 
be paid yearly on each 25th Dec. and 
the insurance was to continue so long 
as the insured should pay the said pre- 
mium at the said times, and the office 
should agree to accept it. And by the 
printed proposals it was stipulated, 
that the insured should make all fu- 
ture payuients annually at the office 
W'ithin 15 days after the day limited 
hy the policy, upon forfeiture of the be- 
neft thereof, and that 7io insurance ucas 


to take place till the premium were paid. 
And by a subsequent advertisement 
(agreed to be taken as part of the 
policy), 4he office engaged that all 
persons insured there by policies for 
a year or more, had been and should 
be considered as insured for 15 days 
beyond the time of the expiration of 
their policies; yet held, notwithstand- 
ing this latter clause, the assured hav- 
ing, before the expiration of the year, 
had notice from the office to pay an 
increased premium for the year en- 
suing, otherwise they would not continue 
the insurance, which the assured had re- 
fused ; that the office was not liable 
for a loss which happened within 15 
days from the expiration of the year for 
which the insurance w'as made, though 
the assured, after the loss and before 
the 15 days expired, tendered the full 
premium which had been demanded. 
The effect of the whole contract, &c. 
taken together being only to give the 
assured an option to continue the in- 
surance or not, during 15 days after 
the expiration of the year, by paying 
the premium for the year ensuing, 
notwithstanding any intervening loss, 
provided the office had not, before the 
end of the year, dett rinined the option 
by giving notice that they would not 
renew the contract. Savin v. James, 

6 E. K. 57 1 


INTEREST 


L WHERE RFXOVERABLE, AND HOW COM- 
TED. 

II. WHEN ALLOWED IN ERROR. 


I. WHERE RECOVERABLE, AND HOW COM- 
PUTED. 

1 Debt will lie for interest of money. 
Merries v. Jamieson, 5 T. R- 558 

2 A bond is given by A., B., and C., 
to D., reciting that A. having re- 
ceived from D. a certain sum of mo- 
ney in the East-Indies, had drawn 
bills of exchange there payable to D. 
on a house in England; and that the 
obligors had agreed with D. that, if 
the bills should not be accepted and 
paid, they would pay the amount 
thereof, with interest, from the day of 
their respective dates, by way of pe- 
nalty with a condition to be void if 


OF MONEY. 


the bills should be accepted and paid 
according to the tenor thereof. Oi;. 
non-payment of the hills, D. is enti- 
tled to recover no more than the 
amount of them with interest from 
the time of their becoming due. Orr 
V. Churchill. 1 H. B. 227 

3 Proceedings on a single bond were 
stayed by the Court of C. P. on pay- 
ment by the obligor of principal and 
costs without interest. Jlognn v. Page. 

1 B. & P. 887 

See McClure v. Dunkin. 

1 E. R. 43G, ante, 1G9 
Iloldip V. Otway. ibid. 

4 Seeds, in the case of a bond condi- 
jtioned for the payment of a lesser 
sum ; on which interest must be paid 
from the day of tlfe date, though no 
interest be reserved in terms nor any 
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day certain for payment expressed. 
Farquhar, Burt. v. Mon is. 

7 T. R. 124, ante, 164 

5 In an action of debt, to recover a 
sum awjirded to the plaintifls by a 
jury under the 43 G. 3. c. 140., and 
48 G. 3. c. 11 , as a compensation to 
be made by the Bristol Dock Com- 
pany for an injury done to theplain- 

property by means of the works 
authorized by those Acts : Held, that 
the jury might give interest for the 
detention of the sum awardeth ILl- 
honse v. Davis 1 M. & S. It>9 

6 Where a bill indorsed over is not duly 

paid, the indorsee may cliarge the 
indorser with interest, exchange, and 
other incidental expen>ics beyond the 
amount of SL per cent, if such charges 
arc reasormble, warranted by usage, 
and not made a colour for usury. 
Auriol V, 7 hoinas. 9 T. R. 52 

7 The charge of 10?. per pa^roda on a 

bill returned protested from India is 
not excessive, though it was taken in 
paj’ment here at the rate of G?. Or/. 
per pagoda, 2 T. K. 52 

8 Notice must be given to the defend- 

ant of the prothonotaries appoint- 
ment to compute principal and inte- 
rest on a bill ol‘ exchange. Branning 
V. Patterson. 4 Taunt. 487 

9 d’he drawer of a bill which is disho- 

noured by the acceptor, is not liable 
to pay interest for the time which 
elapses between the day whereon the 
bill becomes due, and the day vvlu n the j 
ilravver receives notice of the di>lio- i 
nour. Walker v. Barnes, 5 Taunt. 240 
S. C. not S, 1 Marsh. 3G 

10 In amimput for work and labour 
and money paid, the jury may in their 
verdict calculate interest on the money 
really advanced, but not on the da- 
mages for the work and labour, 
Treluwney v. Thomas, 1 H. B. 303 

] 1 Where the defendant by a note in 
writing undertook to be answerable 
for goods to be furnished to a third 
person ; the note specifying the time 
of credit to he allowed, the vendor 
was held to be entitled to interest on 
the, price from the expiration of that 
time. Momtford v. Wtiles, 

2 B. & P. 337 

1*2 Where goods are sold, to be paid 
for by a bill of a certain date, the 
price shall bear interest from the day 
when the bill would have been due, ^ 
and may be recovered as damages^ o;i i 


a special count for the non-del i very or 
non-paymeAt of the l)ill. ^ack 'v. 
Lowell, 3 Taunt. 157 

13 But if, in such a case, upon a ge- 
neral count for goods sold and deli- 
vered, the jury give the price and in- 
terest as damages, the Court of C. P. 
will not therefore set aside the verdict. 

3 Taunt. 1 57 

14 Though an agreement for the sale of 

goods which were afterwards deli- 
vered, give a certain day of payment 
for tlie price, interest does imt run 
upon the sum due from that day. 
Gordon v. Swan. 12 E. R. 419 

15 But where goods are sold and deli- 
vered upon an agreement by the ven- 
dee to pay for them by a bill at a cer- 
tain date; as intere t would have run 
upon such bill, if given, it may be 
recovered in an action for the price of 
the goods brought after the time when 
such bill would have become due; and 
it may be recovered as part of the es- 
timated value of the goods upon the 
Cjpmmon count for goods sold and de- 
livered. Marshall v. Poole. 

13E.B. 98 

16 Interest is not allowable by law upon 

money lent generally, without a con- 
tract for it expressed, or to be ifri- 
plied from the usage of trade, or 
from special circumstances, or from 
written secuniies for the payment of 
principal money at a given lime. 
Cu!ton V, Bragg 15 E. R. 223 

17 Jii an action for money had and re- 
ceived, ilij plaiuiilf can recover onb" 
the net sum received, without interest. 
Walker v. Comtahle. 1 B. k P. 306 
Tappenden v. Randall. 2 B. & P. 467 

18 Execution cannot be ukeii out for 
interest upon a sum awardeil to be 
paid on a particular day, and lor which 
sum judguieiit was entered up. But 

. it is in the province of the jury (or 
the arbitrator interposed in their place) 
to allow interest or not iii the dama- 
ges. Let V. Lingard, 1 R. 40 1 

II. WHEN ALLOWED IN ERROR. 

I In debt upon a recognizance, bail in 
error in the Exchequer Chamber are 
not liable to pay interest on the Judg- 
ment, between the signing of the judg- 
ment in the Court of King's Bench, 
and the aftirinance of it in Cam. Scac. 
Frith V. Leroux, 2 T. R. 57 

I But when the judgment is affirmed, 
it then becomes the debt ol* the bail; 
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if bnought ji^^inst 

t'him obHhfiit jtidgin«n1s the jury may 
give limteftt to tdam&geB for Ibe de- 
ferttl^h of the debt. 3 T. R. 59 

3 The Court will not direct the Master 
to iticlude interest in the costa to be 
taxed on nonprossing a writ of error 
returnable in parliament for want of 
transcribing. Cumming v. Havforth. 

: V,-- • ■ • ■ ’ ^ * Hi* 2T. R. 58 

4 And if an- action of debt be brought 

on a j^dgment^ tvhich was affirmed 
an error, agtunst bimself, the 

jury by way of damages may give itir 
terest upon the sum recovered by the 
judgment from the time of signing it, 
where by the practice of the Court in 
which error is. brought, such interest 
is not allowed in costs upon the affirm- | 
ance. EntwUtle v. Shepherd, 

2 T. R. 78 

5 The Court of Exchequer Chamber i 
will allow interest to a defendant in | 
error, under stat. 3 if. 7. c. 10. on a 
judgment of non-pros, as well as on a 

; judgment of affirmance. Note, ^For 
the future the interest allowed will 
h^Shper cent, instead of 4/. Sykes v. 

^ Hfirri^n (in error), 1 B. & P. 39 

6 Bpt it is^ent^rely a matter in the dis- 
xi^tjon of that Court, wht^ther 

sh^l be allowed or not, on such af- 
firmance. Shepherd v. Mackreth, 

^ , 3 H. B. 284 

And upon the affirmc^nce of a judg- 
ipcnt for the plaintiff^ in an action 
.U|^n an attorney's bill, they will not 
allow interest. Walker v. Bayley ( in 
errorj. 3 B. & P. 319 

8 An avowant in replevin for rent in 
arrear, for whom verdict and judg- 
ment are given below, wliich are af- 
firmed on a writ of error, is not en- 
titled to be allowed interest on the sum 
recovered, by force of the stat. 3 H, 
7. c, lO. which is confined to judg- 
ments recovered by plaintiffs below, 
>hd affirmed on, a writ of error. Gold- 
. xng y, Dias, . # 10 E. R. 2 

9" in trover for bills of exchange, the 

* Court of Exchequer Chamber allowed 
interest from the date of the final 
judgment upon all such bills as had 
beCh received, before the. judgment, 
and Upon all such as bad bj^en recei ved 
Jifterwards fromi the f jme of the re- 
teipt; Atkins v. Whteler'Cin 

,./'3^N.,R.^.265. 

TO ^Upon affinuftnee of a jijdg^cnti, for 
tho phrintiff in ah hot.per-: 


forming a contcacti^ the Exchequer 
Chamber refifsed to allow intCfest. 
Bristow V, Waddington (merror)^ 

3N . R . 8«0 

11 Upon a writ of error being non- 
prossed, if the cause of action in the 
Court below was not a debt which 
carried interest, the Court of error 
will not allow interest on the sum re- 
covered by the Judgment* unless it is 
distinctly proved, or admitted* that 
the writ of error was hrougbi for 
delay. Saxelby v. Moor. 3 Taunt. 51 

13 Although there are strong circum- 
stances, from which it may be in- 
ferred that it %as brought for delay 
only. id. ibid, 

13 No interest given on affirmance of a 

judgment on a replevin bond.. Anony- 
mous. 4 Taunt. 30 

14 Interest allowed on affirmance of a 
judgment on a contract to make good 
to tbe acceptor of a bill, so much 
money as the dividends of a bank- 
rupt's estate should fall short of the 
amountof the bill. Furlongcv. Rucker, 

4 Taunt 250 

15 Interest allowed on th^ affirmance of 
a judgment obtained for: Xhe balance 
of a merchant's account, and for in- 
terest on that balance. Hammel v. Abel, 

4 Taunt. 208 

16 Interest^^lowed upon the affirmance 
of a Judgment for goods sold and de- 
livered, which were to have been paid 
for by a bill, the bill not having been 
given. Middleton v. Gill. 

4 Taunt. 398 

17 Interest is not allowed upon the af- 
firmance of a judgment merely for 
money lent. Gwyn v. Godby, 

4 Taunt. 346 

IS But interest is allowed upon . the 
affirmance of a judgment ffir the ba- 
lance of an account for money lent 
and for interest upon the advances, 
where the plaintiffi, as bankers,, jiavc 
been in the habit of charging it.- 

4 Taunt. 346 

19 No interest on affirmance in er^br of 
a judgment on a bail recognj^nce 
in the King’s Bench. Anonymous, 

4 Taunt. 722 

20 Interest given on affirmance* of a 
judgment on a promise to give , a 
mortgage. Anonymous, 4 Taunt. 876 

31 If judgment be entered generally 
upon a aeclaration in asswnpsit, .some 
oi tl)e counts of which are for unli- 
quidated damages, no interest can be 



HwaMmued. ; 


iMow«ci on affiitnuice of judf^etit in 
trfor. Poweti v, Saunders fin^irror), 
in Cam. Scacv 5 Taunt 28 

$2 Semhle , — That a judgement on a count 


' for not; aocounting foe goods d^liVi^red 
to sell on coaimisaion, will not bear 
interest on affiniiancein error. 

6 Taunt. 28 


ISSUE. 


1 The Tvord-^iifente'* includes descend- 

ants in the most remote degrees. 
Ha^on V. WiUdiere. ■ 8 T. R. 873 

2 A bond given by a father on the mar- 
riage of his daughter, was conditioned 
for payment of interest of a certain 
Slim to the husband, or his executors, 
during the obligor’s life, and also for 
payment of the principal to the hus- 
band or his executors, within a li- 
mited time after the obligor’s death, if 


any of the issue of the body of his 
daughter should be. living at that 
time; there were children of the mar- 
riage, who all died bofore the obligor, 
leaving grand*children : the grand- 
children were deemed to be issue of 
the body, &c. within the meaning of 
the condition ; and consequently the 
husband’s executors were entitled to 
recover on the bond. 3 T. li. 372 


JURISDICTION. 


I. SUPJ£RIOa COURTS. 
i{. IKFRRIOR COURTS. 
HI. PLEAS TO. 


L SUPERIOR COURTS. 

1 Where it appears that the Court have 
no jurisdiction, they will not go into 
the merits. Ott^en v. Huid. 

2T.R.644 

2 The jurisdiction of the superior 
Courts at Westminster cannot be ousted 
but by express words ot necessary 
implication : Therefore, the statute 
25 Gr. 3. c. 51. having created pe- 
nalties of 50/, and of 10/. and having 
enacted that the former should be 
sued for in any of the Courts at West- 
minster, and provided that it should 
and might be lawful for justices of the 
peace, &c. to hear and detefrmine the 
latter, with a power to them to tniti- 
gate the penalties, &c. it was held, 
that such proviso ousted the jurisdic- 
tion of the superior Courts, as to the 
10/. penalties. Cates, q. t.\. Knight. 

The same v. Mellish. 

S T. R. 44$ 

8 Mtiludl Covenants in a deed, that in 
case of dispute they shall be referred 
to arbitration, do not oust the Courts 
of law on equity of their jurisdiction. 
Thompson y. Cliarnock. 8 T. H. 140 

4 Upon a case directed out of Chancery, 


the Court of C. P. have not jurisdic- 
tion to solve any questions that are not 
expressly put in the case. Morgan v. 

I Horseman. 8 Taunt. 245 

5 Neither the Court of King’s Bench 
nor Common Pleas have jurisdiction 
to discharge a defendant on common 
bail on the ground of the plaintilTs 
being an assignee under a commission 
of bankruptcy against the defendant, 
even though he has received dividends 
under the commission. Hill v. Heeves. 

1 B. & P. 4^.4 

6 But the former Court suspended a 

rule on the sheriff to bring in the 
body, in order to give defendant time 
to apply to the Chancellor for relief. 
Oliver v. Ames. 8 T. R. 364 

7 The Court of C. P. declared that they 
had no jurisdiction to discharge a de- 

• fendant oul of execution on the 
ground of a commission of bankrupt- 
cy being nfierwards sued out against 
him by the plaintifl*; leaving it to the 
Court of Chancery either to supersede 
the commission, or direct the bank- 
rupt to be discharged. M* Mastery. 
Kell. 1B. & P. 302 

8 Nor wlicre the commission hadl been 

sued out previously to tte arrest. 
Peiy:y v. PowelL . ^ B. Si P. 6 

9 The Court wilt not mifigate a fine im- 

posed by an inferior Qpurt (by the 
Court of Great Sessions in on 

the of the county for not at- 
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tendirt^); the record whereof has 
been removed by certiorari. Rex v. 
Laceden. 8 T. R. 615 

10 The Court will not go into any ques- 

tion not intended to be referred to 
them by a case stated at the Court of 
Quarter Sessions, on an appeal against 
an order of justices. Rex v, Aire and 
Calder Navigation. 2 T. R. 666 

11 If there be any evidence tending to 
prove an offence, over which a magis- 
trate has a Hhinmary jurisdiction by 
conviction, the Court cannot judge of 
the degree of it, or controul the de- 
termination of the magistrate upon 
that evidence. Rex v. Davis. 

6 T. R. 177 

12 If justices of the peace acquit a de- 

fendant against whom an information 
is laid l>efore them for a penalty, the 
Court cannot reverse the judgment, 
though the justices stale (on a return 
to a certiorari to remove the p'roceed- 
ingshere) evidence, \\\\\c\i prima facie, 
is suflicieiit to cotivict, and no contra- 
dictory or explanatory evidence. Rev 
V. Reason. 6 T, R. 375 

II. INFERIOR COURTS. 

N. B. S'ce admiralty, ante, page \0. 

1 The jurisdiction of a Court of Con- 
science cannot by any fiction l)e ex- 
tended to contracts made on the high 
seas. 3PCollain v. Carr. 1 B. & P. 

2 By charter the mayor and some of 

the aldermen of London have jurisdic- 
tion in Soutlnvark, but as the charter 
contains no non-intromitUiit clause as 
to the justices of the county of Svr- 
rcj/, the latter have a concurient juris- 
dii'tion with the former. Rex v. 
Sainsiiwy. 4 T. R. 451 

3 The bishop of Ely has not a palatinate 


jurisdiction within the isle, though 
exercising jura regalia there. Grant 
V. Bagge. 3 E. R. 128 

III. PLEAS TO. 

1 Every plea to the jurisdiction of the 
Court ought to give some other Court 
by which the matter may be tried : 
Therefore, it is not sufticient for a na- 
tive of Ireland^ charged with the pub- 
lication of a libel in Middlesex, to plead 
to the jurisdiction of the King's Bench, 
that Ireland, before the union, was 
governed by its own laws, and not by 
the laws of Great Britain ; and that, 
since the union, it is yet governed by 
its own laws, &c. and that there 
always have been, and now are. 
Courts and jurisdietions in Ireland, 
distinct from those in Great Britain, 
and competent lor the trial of all of- 
fences committed by the natives resi- 
dent there ; and that the defendant is 
a native of and was resident in Ireland 
at the time of the olHiice alleged, and 
that the subject-matter of the su|)- 
posed libel related to things in Ireland: 
for the objection, if any, going to the 
total want of jurisdiction in any of 
the Courts of this part of the king- 
dom to try the defendant for such an 
odence, il should eitlier be taken ad- 
vantage of by a pica in bur, or by 
evidence under the general issue. Rex 
V, Johnson. 6 E. R. 583 

2 In trespass, if the defendant justify as 
plaintiff in a suit in an inferior f.'ouri, 
uufler mesne process of that Court, 
he must ailv'ge in his plea that the 
came of action arose within the juris- 
diction, otherwise the plaintift may 
demur. Evans v. Munklcy. 

4 Taunt. 48 

And see Trevor v. Wall. 1 T. R. 151, 
ntc,p(igc 376, and the cases there col- 
lected. 


JURY. 


1 No cause to be tried by a special Jury 
in Middlesex or London, unless the 
rule for a special jury shall be served, 
and the cause marked in the marshal's 
book two days;before the adjournment. 
Reg. Gen, T. T. 52 G. 3. 

4 Taunt. 601 

2 If the same sjitJcial jurymen fi e struck 


to try several causes on the same ques^ 
tioi), and the Court of C. P. licing dissa- 
tisfied with the verdict in the first, di- 
rect it to abide the event of another 
cause, they will also, on motion, dis- 
charge the same special jurymen from 
trying the second cause. Mayor, Sfc. 
of Doncaster v. Coe. 3 Taunt. 404 
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Xhnductvf, 

3 Upon sujjrgefetion that a rule for a spe- 
cial jury has been obtained for the pur- 
pose of delay, the Court of C. P. would 
not discharge the rule, but direct d 
the cause to be tried by a special jm y 
within the Term. Bloxam v. Brttim, 

4 Taunt. 470 

4 It is discretionary in the Court of C. P. 

to grant or to continue a rule for .i spe- j 
cial jiny. 4 Taunt. 4701 

b If after a special jury has been struck, 
the cautegoes off for default of jurors, 
no new jury can be struck, but the 
cause must be tried by the jury first 
appointed. Rex v. Perry, 5 T. H. 453 

6 Affidavit of a juror, that the jury 

having been divided, tossed up, and 
that tlie plaintiff had won, rejected; 
for such conduct is a very high misde- 
meanour ill the juror himself; and the 
information must come from some 
other source, such as from some per- 
son who had seen the transaction 
ihrough a window, or the like. Vasie 
V. Delaml. 1 T. R. 11 

7 So the Court of C. P., after consulta- 
tion with the Ollier judges, rejected an 
application to set aside a verdict on 
the affidavit of a juryman that it v/as 
decided by lot. h’mm v. iff arbitnoa 

1 N. R. 320 

8 The (^)urt will not, at a distance o{‘ 
time after the trial, amend posita, 
by increasing the damages given by 
tlie jury, alihongli all the jnrynieii 
join in an affidavit, staling (heir nUen- 
tion to have been to give the plaintiff 


such increased damages, and that they 
conceived that the verdict they had 
given was calculated to give him such 
sum. Jackson v. Williarnson, 

2 T. R. 281 

9 The proper time for explanations of 
that sort is at the trial. 2 T. R. 282 

10 The son of a juryman summoned and 

returned, having answered to his fa- 
therms name when called on the pan- 
nel, and served as one of the jury on 
the trial of a cause, h not of itself a 
sufficient ground for mting aside the 
verdict as for a mis-trial. Hill v. 
Yates. 12 E. R. 229 

N. B. Sec Curry* s case, cited 12 E. R. 
231, from the book of Crown Cases in 
the possession of the Chief Justice for 
the time being, 

11 A custom to swear the jurors at one 
Coiii t-leet to inquire, and return their 
presentment at tlie next Court, is bad 
111 law. Davidson v. Moser op. 

2 E. R. 56 

12 If after indictment, arraignment, the 

jury charged, and evidence given, on 
a capital oflence, one of the jurymen 
becomes incapable through illness, of 
proceeding to verdict, the Court of 
Oyer and Terminer may discharge 
the jury, and charge a fresh jury with 
the prisoner, and convict him. Hex 
V. Edwards. 4 laiint. 309 

13 But senihlc that the prisoner sh ill be 
again allowed his challeiigo to each of 
the eleven former jurymen. 

4 Taunt. 309 


JUSTICES OF 4'IIE PEACE. 


i. PRIVILEGLS AND DUTIES. 

11. OHDERS OF. 

HI. COMMITMENTS BY. 

JV, PROCEEDINGS AGAINST. 

(a) By Information., 

{b) — Action, 

I. PRIVILEGES AND DUTIES. 

N. B. For the notice of action re- 
quired to be given to magistrates, sec 
ante, page lO. 

1 Ibe jurisdietiori of County Justices 
can only be taken away by express 
words, Blankley v, IVinstanley, 

« mu 3 279 

2 The stat. 4 G, 3, c. 90. having enacted. 


that until a poor-house should he 
built for the hundred of L. and C., 
the |)oor should continue under the go- 
vernment and management of the 
overseers of the poor, and after tliat 
time under the government aii<l ma- 
nagement of' the guardians of Uie 
poor appointed by that Act ; it was 
held, that, after the poor-house was 
built, the overseers of tlie poor and 
county magistrates had no anthoriry 
in this district as far as the 

poor, and eonsecjuently that the over- 
seers could not obey an order of jus- 
tices made for the relief of a poor per- 
son \\ iihin it. Rex V; Kccr df Rich. 

5 1'. li. ].>9 

3 The stat. 43 G, 3, c. 141. docs m no 
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cxtfi^ tp |>roicct justices of 
pea^ ^ ih^^xecution of their office 
.^aih^t .^fi^ibns for acts of trespass or 
']i;npnsohinent, unless clone on account 
of sgiae conviction naade by them of 
the plaintifis in such actions by virtue 
;€f any statute^ &c. Massey v, John- 
. son, E. R. 67 

i ^t the statute extends to protect ma- 
gistrates against actions of trespass 
only in the case of a .conviction; 
quacked; giving to the pWy grieved 
a remedy byUction on the case. Gray 
V. Cookson. 16 £. R. Id I 

5 Where magistrates are to execute a 
judicial fact, they must meet and ex- 
ecute it together : Therefore, an ap- | 
pointment of overseers by two justices ! 
separately, is bad. Rex v. Forrest. 

3 T. R. 38, 380 
And see Rex v. The Inhabitants of 
Great Marlow, E. R. 244 

6 Sp is an indenture of a parish appren- 
tice. Rex V. The Inhabitants of Ham- 

; Mall Ridgware. 3 T. R. 380 

7 So an order of removal, or of filiation. 

3T. R. 380 

8 An order of removal signed by two 
, justices separately, and in different 

epunties, is only voidable, not void : 
and the parish wishing to avoid it must 
appeal to the next Sessions. Rex v. 
The Inhabitants of Stotfold. 

4T. R,596 

And ^see post, tit. poor. 

D Rut where the justices vici ministerially, 

" ‘as jh allowing a poor-rate, they may 
' separately. 3 T. R. 381, 2 

And see Wooto7t vj'lleri^yj next page. 

IL ORDEHS OF. 

See BASTARD, a7ite, page 140. 

For Orders of Removal, see post, tit poor. 

1 The Court will intend every thing in 
an order of justices to be right, unless 

. the contrary appear. Rex v. Aire and 
. Caidtr Navigation. 2 T. R. 666 

2 It must appear on an order made by 
la justice that he had jurisdiction to 

make it, otherwise it is void. Rex v. 
The Inhabitants of JIulcott, 

6 T. R.587 

3 An order of a justice for discharging 
a servant froii] her master’s service 
under slat. 5 Eliz. c. 4. was held void, 
(avid not merely voidable) because it 
did not appear on the order ihjell* that 
she. was. a sciX'ant in husbandry. Rex 
V. The: Inhabitants of llulcott. 

6T. B,583 


Uudre, Whether, ^ in^ity.of ,^uch 
a servant be good cf^e for dis- 
charging her I / : ^ T. 583 

4 An order of two jiustices founded on 

the statute 5 G. 1. c. 8. (for providing 
for the families of men abapojacling 
out of their estates) sh^uki state 4oia 
much of the goods pr^rents! of the fu- 
gitive should be seized by t^e parish 
officers, and the subsequept'^ordpr of 
conhrmation by the Sessipns should 
specify the quantum of retfet to be 
appropriated out of the ^nd 

rents so seized, and limit afp^ried for 
such appropriation; supposing suph 
prospective order to be good, an^lthat 
the order is not to be confined to the 
discliarge of expenses already ^ in- 
curred by the parish. Stable v, t)ixQn. 

6E. B. 

5 And qu(Bre, if die original order vbc 
defective in the particular mentioned, 
whether the Sessions can make it^good 
by an order of confirmation directing 
the parish officers to receive 7/. 15^ 
rent qf the rents and profit^, ifcJ*. to- 
wards the discharge of the parish for 
providing for the party’s wite/’&c. id. 

6 But, at any rate, a payment of one 
sum of 7/. I 64 * is a sufiici^nt compli- 
ance with such order, ou the only 
ground of construction on which it 
can be supported. And the tonant in 
whose iiands the rent wasj^ seized, cannot 
justify in covenant by his landlord for 
rent in arrear, the retainmg a second 
sum of 11. 16^. out of tile second 
year’s rent upon the supposiLion Uiat 
such Order of Sessious extended to 
enable the parisli officers to receive so 
much annually out of the rents; for 

I in that view the order would be bad in 
law uj^oii the face of it, as an indefi- 
nite order for the annual payment of 
such a sum, without any limjtation of 
time, or uiiiil further drtler. 6 E.R.1G3 

7 An order made by justices of peace, 
under“the stat. 13 G. 3. c. 78. s. 19. 
for stopping up an old Teot-way, and 
setting out a new one, must follow "the 
form prescribed in the sdiedule an- 
nexed to the Act, and set forth the 
length and breadth of the hew- foot- 
way, otherwise it is no answer fo a 
justification of a riglit of way pleaded 
to an action of tYes\iSiS^, quuve cldu^ina 
fregit, brought by the owner of the 
soil over which the old way led. Tire 
statute requires that the form setfbrth 
hfi the sciiedyle shdll be iiseS ad all 
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ticbasSonft^ #«th adtiitidns and va« 
Viiatlbns Us may be netSesary to 
adapt it io the particular exigency of 
the ci^/^ ‘tJhder these words a ma- 
terial variance from the form pre- 
scribed Is fatal, and may be taken ad- 
vantap^ of in a collateral proceeding. 
iikvtd^on V. GilL I-* E. R. 64 

9 order for reimbursement under 
«t4i;"83 G. 8.‘ c. 8. 5. 3. made upon 
tbb parish fbr which a substitute in 
the militia serves, to indemnify the 
parish in which such substitute’s fa- 
mily shal! have become chargeable and 
been relieved under an order of main- 
tenance, must be made by the same 
magistrate and at the same time as the 
first order of maintenance ; and notice 
of ^Och order of reimbursement ought 
ib be served upon the parish to be af- 
feCted by it before they can be pro- 
ceeded against criminally for disobe- 
dience to” it. Rex V. The Inhabitants 
(if JjedbuT^* 7 T. R. 558 

9 The statute 42 G, 3.* c. 90. s, 61., 
enables a magistrate to make an order 
for payment of servants’ wages in cer- 
tain cases; and directs, that in case 
of refusal or non-pay7nent of any sum 
ordered fdr 21 days after such de- 
termination, he may issue his warrant 
of distress ; but it gives an appeal to 
the Sessions: Held, that2l dayshav- 
ing elapsed between the making of 
such order before the appeal, and also 
12 days after such appeal dismissed 
before the warrant of distress issued, 
the magistrate was warranted in issu- 
ing such order of distress without 
proof of any demand subsequent to 
the appeal. Wooton v. Hervey, 

G E. R. 75 

III. COMMITMXNTS »Y, 

N. B. JVhen a commitment by parol, 
is good. See Still v. Walls. 

7E. R.533 

1 A commitment in execution by a ma- 
gistrate must state that the party has • 
been convicted; setting forth that lie 
was charged on oath with the ofience j 
is insufficient. Rex v. Cooper. 

6T. R. 509 

2 4 »v^mmitment for treasonable prac- 
tifics is legal. Rex v. Despard. 

7T. R.736 

S Under stat. 10 G. 3. c. 44. s, 7. a 
•justice of the peace, after convicting 
a hackney -coachman for refusing to i 


go with His coach, 
commit hirii to the House of 
tion if he dfb not pay the penalty* 
Duck V. Addington. 4 T. R. 447 

4 A commitment on stat. IT G, % c, 5. 

(the Vagrant Act), mi»t bft a ^m- 
mitment in execution, and is therefore 
bad if it merely state the charge, and 
order the pirty to be ebinmitt^ for 
safe custody iHl the il^essions, widiout 
convicting the offender of the charge*. 
Rex V. Rodes. ^ 4 T. R. ^ 

And see bail, ante, page 107* 

5 A commitment in execution of a rogue 
and vagabond under stat. 23 G. S. c. 
88. should state that the defendant. was 
apprehended with the implements, of 
housebreaking upon him at the time 
of such apprehension. Rex v. Brown. 

8 T. R. 26 

6 Under the stat. 20 G. 2. c. 19. s. 2. 
for regulating servants in husbandry* 
artificers, and other labourers there 
mentioned, if a justice of the peace, 
upon a complaint made to him of the 
misconduct of such persons in thei^ 
employments, sentence the offender 
to be committed to the House of Cor- 
rection for a lime not exceeding one 
calendar month, he must, if be In- 
tend to proceed upon that statute, 
also sentence him there to be connected 
and held to hard labour : but the sta- 
tute gives the justice an option to pu- 
nish the offender in that manner, or 
otherwise, by abating part of his 
wages or by discharging him from his 
employment. And the meaning of 
the terms, '' there to be corrected, ig 
to be understood of a correction by 
whipping. But this latter punish- 
ment cannot be inflicted upon the 
like offender under the slat. 6 G. 3.' c. 
25., which enables the justice to com- 
mit the offenders to the House of Cor- 

’ rection for any time not exceedingthree 
months,nor less than one month; nor can 
the punishments inflicted by the tWo acts 
be blended. The of the ser- 

vant is the master for whose service 
he is retained, and not the balPiff of 
the farm, who in fact hires the ser- 
vant. Rex V. HoseasOn. 

14 E. -R. 605 

7 Uuasre, Whether justices of the peace 

have not the power of committing a 
pauper for refusing to answer questions 
relarive to bis settlement? Rex v. 
Jackson. 1 T. R. 653 
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IV. PROCEEDINGS AGAINST. 

(rt) Information. 

N. B. When magistrates mai/ he in- 
dieted, see Rex v. Sainshury. 

1 T. R. 451, ante, page 370 

1 Wherever justices of the peace act 
uprightly, though they mistake the 
law, no information will be granted 
against tliein.r Rex v. Jackson. 

1 T. R. 653 

2 An information will be granted against 
a justice of the peace as well for 
granting as for refusing an ale licence 
improperly. Rex v. Holland. 

1 T. R. 692 

3 The Court will grant a rule nisi for a 
criminal information at the end of a 
Term against a magistrate for mal- 
practices during the Term, but not for 
any misconduct before the Term. 

Rex V. Smith. 7 T. R. 80 

4 A criminal information may be moved 
for against magistrates, for miscon- 
duct in the Execution of their offices, 
in the second Term after the oflence 
committed, there being no intervening 
assizes. Rex v. Harris. 13 E. R. 270 

5 But the Court will not grant a rule 
nisi for a criminal information against 
a magistrate so late in the second 
Term after the imputed ollence, as to 
preclude him from the opportunity of 
shewing cause against it in the same 
Term. Rex v. Marshall. 

13 E. R. 322 

Q A commitment by a justice of peace 
for a time certain, as for 14 days, 
under the Vagrant Act, is a commit- 
ment in execution, and the party is 
not entitled to be bailed: and if ano- 
ther magistrate, on illegal and corrupt 
motives, discharge a person so com- 
mitted, the Court will grant an infor- 
mation against him. Rex v. Brooke. 

2 T. R. 190 

7 The Court will not grant an informa- 
tion against a magistrate for having 
improperly convicted a person, unless 
the parly complaining make an excul- 
patory affidavit denying the charge. 
Rex*i. Webster. 3 T. R. 388 

B The Court refused a criminal informa- 
tion against a magistrate for returning 
to a writ of certiorari a conviction 
of a party in another and more for- 


mal shape than that in which it w'as 
first drawn up, and of which a copy 
had been delivered to the party con- 
victed by the magi8trate\s clerk ; the 
conviction returned being warranted 
by the facts. Rex v. Barker. 

1 E. R. 186 

[h) By Action. 

1 Where a justice of the peace malici- 
ously grants a warrant against another 
without any information upon a sup- 
posed charge of felony, the remedy 
against the justice is trespass for the 
false imprisonment, and not case. 
3Iorgan v. Hughes. 2 T. R. 225 

2 Trespass lies not against magistrates 
acting upon a complaint made to them 
on oath, by the terms of which they 
have jurisdiction ; though the real facts 
of the case might not have supported 
such complaint; if such facts were 
not laid before them at the time by 
the party complained against, having 
notice of such complaint, and being 
properly summoned to attend. Louj- 
ther V. Radnor (Earl). 8 E. R. 113 

3 A magistrate is liable to answer in an 
action of trespass for such part of an 
imprisonment suflered under his war- 
rant, as was within six calendar 
months before the action corntnenetd 
against him. Massey v. Johnson. 

12 E. R. 67 

4 It seems, that if a con\iclion he 

good upon the face of it, the produc- 
tion and proof of it at the trial will 
justify the convicting magistrates 
under the general issue in an action of 
trespass, as well in respect of such 
facts therein stated as are necessary 
to give them jurisdiction, as upon the 
merits of the conviction. Gray v. 
Cookson. 16 E. R. 13 

5 In trespass against magistrates for an 
act done by them ex ojficio, the plain- 
tiff must shew at nisi prius that he 
proceeded upon a writ sued out within 
six months after notice to them of the 
action, although there be a continu- 
ing cause of action; and therefore 
the plaintiff must shew a return and 
continuance of the first writ, if the 
second be out of the time fixed by 
the notice. Weston . Fournier. 

14 E. R. 491 

6 In an action against a magistrate for a 
malicious conviction, it is not sulfici- 
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€]it for the plaintiff ta shew that he 
was innocent of the offence of which 
he was convicted ; but he must also 
prove, from what passed before the 


mai^istrate, that there was a want of 
probable cause. Burley v. Bethune. 

1 Marsh. 230 


KING’S BENCH PRISON. 


RULES OF. 

See post, tit. prisoner. 

1 All former Rules for establishing the 
rules of the King’s Bench Prison 
repealed — The Rules of the King’s 
Bench Prison to be in future com- 
prised within the bounds follow incr, 
viz . — From Great Cumber Court in the 
parish of St. George the Martyr, in 
the county of Surrey, alon^* the north 
side of Great Suffolk Street, as far as 
the Star P>revvhouse, and from thence 
alon;^ the north-west side of Gilbcrt\s 
Lane to the Blackfrinrs Road, and 
across the said road along^ the north- 
west side of Webber Street to the Half- 
Way House, and from thence aloiu^ 
the western side of Barrow^ s Buildings 
and Se. George\s Row to the West- 
inimier Road, and then across the said 
road and along the western side of St. 
George^s Malt, and from the pastry- 
cook’s at the west end thereof (lirectly 
across to the lamp- post on tiie foot- 
path near the watch house facing the 
Dog and Duck, and along the said 
foot-ppth from the said lamp-post to 
another, lamp- post on the eastern side 
of the said road lacing Key^s Nursery, 
and then along the whole of the said 
road leading hy Prospect Place to the 

. Elephant and Castle, and from thence 
along the eastern side of Newington 
Causeway to Great Ciwiber Court 
aforesaid ; and the House of Correction 
for the County qf Surrey, the New 
Gaol, Southwark and the Gaol now 
building for the County of Surrey and 
tile highways, exclusive of the houses 


on each side thereof, leading from 
the King’s Bench Prison to the 
said gaols respectively are within the 
said Rules; and all taverns, victual* 
ling-houses, ale-houses, wine-vaults, 
houses or places licensed to sell gin or 
other spirituous liquors, and all places 
licensed for public entertainments are 
excluded out of the said rules. 

Reg. Gen. E. 35 G. S. 6 T. R. 305 

2 The parish of St. George the Martyr 
within the Borough of Southwark m 
the County of Surrey, and the church- 
yard adjoining thereto, declared to be 
within the said rules. 

Reg. Gen. T. 36 G. 3. 6T. R. 778 

3 No prisoner in the King’s Bench 
Prison, or within th# rules thereof, 
shall have or be entitled to have day- 
rules above tliree days in each Term, 
and every sncii prisoner having a day- 
rule shall return within the walls or 
rules of tile said prison, at or Jbefoie 
nine o’clock in the evening of the 
day for which such rule shall be 
granted. Rig. Gen. E. 30 G. 3. 

3 T. H. 584 

4 But a prisoner may, on shewing spe- 
cial cause, obtain additional day- 
rules. Reg. Gen. M. 37 G. 3. 

7 T. R. 82 

5 The granting of day-rules to prisoners 

in tile King’s Bt nch prison during 
Term is in tiie di ^ei elion of the Court 
on application, the same as before East. 
30 G. 3.; but prisoner out upon such 
day-rules must return at or before 
nine o’clock in the evening. Reg. 
Gen. II. 45 G. 3. G E. R, 2 
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LANDLORD AND TENANT. 


I. COKTRACTS BETWEEN. 

(a) How construed, 

II. rent. 

[a) When and hy wjiom payable. 

III. notice to quit. 

(«) When necessary, and how 
given. 

{b) Form of. 

(c) How served. 

(d) At what time to expire. 

(e) Where waved. 


I. CONTRACTS BETWEEN. 

(a) How construed. 

1 The mere relation of landlord and te- | 

nant is a sufficient consideration for { 
the tenant’s promise to manage a I 
farm in a husband-like manner. Pou- ; 
Tey V. Walker. 5 T. R. 373 

2 A. ag^reed to underlet bis house to B. 

Hie latter paying for the furniture at 
an appraisement : Held, that B. was 
excused from performance of the 
agreement, because A. at the time he 
quitted the house, was in arrear for 
rent to his landlord. Partridge v. 
Sowerhy. 3 B. & P. 172 

3 A. agrees by parol to sell an estate to 
B. on certain terms, provided B. will 
continue C. his tenant, not for one year 
only, but from year to year, ( C. hav- 
ing just before been let into possession, 
under a contract for the purchase of 
the estate, which he had failed to pay 
for in time, and had therefore forfeited 
his deposit) ; and A, thereupon agreed 
to take C.’s forfeited deposit as part of 
the purchase-money : A. and B, after- 
wards reduce their agreement respect- 
ing Uie purchase into writing, in 
which no notice is taken of the stipu- 
lation concerning C.’s tenancy; yet 
held, that this stipulation, being colla- 
ter/il to the written agreement, was 
binding upon B. ; and that tiie agree- 
ment operated as a tenancy for two 
years certain at least, though no rent 
was then mentioned, but was to be 
seUied afterwards; and that .tlie te- 
nancy colild not be put an end' to ut 


the end of the first year by six months’ 
previous notice to quit. d. 

Jacklin v. Cartwright. 4 E. It. 29 

4 The defendant agreed by parpl to rent 
a house, as tenant from yeBr to year, 
for the residue of a term, which waa. 
three years and three quarters : he 
held for three years and one quarter, 
and quitted. Ruled, that though per- 
haps he might have ciuitted without 
notice at the end of three years, yet 
the remaining longer implied a con- 
tract to pay rent for the residue of 
the term. Sattvage v. Dupuis. 

3 Taunt. 410 

5 Strong circumstances of inconveni- 

ence apparent on an instrument, if it 
should be construed as a lease, indi- 
cate the intention of the parties, that 
it should be an agreement only. Such 
as a stipulation that out of the rent 
mentioned, a prof^ortionate abatement 
should be made in respect of certain 
excepted premises ; for until that was 
apportioned, the lessor could not dis- 
train. And a stipulation that the te- 
nant should bold at and under all 
usual covenants as betw^een landlord 
and tenant where the premises are si- 
tuate ; for it may be disputable wdiat 
are usual covenants. 'Morgan d. 

Dowding v. Bissell. 3 Taunt. C5 

6 An agreement to grant a lease con- 

c tains no implied engagement for g*e- 

neral warranty, nor for delivery of an 
abstract of the lessor’s title. Gwillim 
V. Stone. 3 Tadnt. 433 

7 If an agreement be made, to let pre- 
mises so long as both parties like, re- 
serving a compensation, aecruiitg de^ 
die in dietn, and not referable to a year, 
or any aliquot part of a year, it does 
not create a holding from year to 
year, but a tenancy at will strictly «o 
qilled. And though the tenant Inis 
expended money on Uic improfe- 
ment of the premises, that does not 
give him a term until he is indeomi- 
fied. liichardson v. Langridge. 

. 4 Taunt. 188. 

II. RENT, 

(a) Ulten and by whom payatAe. 

N. B. See debt, I. II., ante, 218. 

EJECTMENT, TV.. SW. 

1 If A. tenant for life subject to f<nfeit> 



: [ L ANPX^QRP fi« III.J %lt9 


ure, remaiiidcr over to B,, lease to C. 
fora tercn»and afterwards apprehend* 
in^ that he has forfeiledt aapuesce in 
B/s claiming and receiving the rent 
fi;om C. ; ht$ £xecutorini^«4m shewing 
that be acqniesced,uhder a false appre- 
recover irom C., the amount 
^ 5 ^ the rent erroneously paid to B. 
Williams ?. Bariholomew, 

I B.&P. 32G 
The goods of a ^nant are liable for 
"^a yearns rent, notwithstanding an out- 
lawry in a civil suit, St. John's Col- 
lege, Oxford, v, Murcot. 7 T. R. 259 
S A sherifi''s officer being in possession 
of tli€ tenant’s effects under an out- 
iawry, made a distress for rent, sold 
the goods distrained, and afterwards 
the outlawry was reversed : Held, that 
the oSo^r was liable to pay the pro^ 
duce of the goods to the landlord in 
an acUon for money had and received. 

7 T.R.259 

. KOtlCe TO aUIT. 

(«)' Whtn^cesiary, and how givon, 

* See d. Brune VI Pfideaux, 10 E. R. 

TS8. powfeitJ 

1 Where ilw iefm lease is to end on 
a precise day, thei^,is no occasion for 
a notice. it; because the lease is 
of course at ad , unless the parties 
come toa fresh agr^entcnt. Per Mans^ 
fields Ja Messenger Armslrang. 

1 T.R. 54 

HigH d^ tjower v. Darb^, I T, R, 162 

2 Where an infant becomes entitled to 
die reversion of, an estate leased from 
y^r to year, he cannot eject the te- 
nant without giving the same notice to 

. quit as the origin^ lessor must have 
given. Madden y. White. 2T. R. 15 
3^ tenant for life> under a limited 
power of leaaing, grant a lease ex- 
ce^ing his power, , the lease is void, 
ai^ not .capable of conformation by 
4he remaander-man; But if the re- 
inainder-maEi accept rent, as tent, 
death of the tenant for life, 
rii i»4^ adtnission that the defendant 
j§ bit and tlien he is entitled 

to notice to quit. I>ot d. Martin v. 

. 7 T. R. 8S 

♦ Ejectment mat be brought by a 

without givipg noUee to 
q«|t, agaiiik one Who was let into pos- 
&e^<^ is tenant from tear to year 
^bjtJEhe mortgagor, after the mortgage 
iffaiieto the original mortgtgeh, but 


before the assignment of it to the les- 
sor. Thmdkv d. Weaver v. Belcher. 

3 E. R. 449 

5 An agreement to lease at a certain 
rent, and that the lessor should not 
turn out the tenant so hng as he paid 
the rent, and did not se!t any article 
injurious to the lessor’s bus^nqss, 
eidicr purports to be a lease for life, 
and would tlien be v-oid, as not being 
createable by parol ; or if it operate 
as a tenancy from year to year, it 
must necessarily be dHermiMble by 
either party giving the i^ular notice 
to quit. Doe d, Jf^smer v. ^^wne. 

8 E. R. 166 

6 Where a demise is for a certain time, 
no notice to quit is necessary at or be- 
fore the end of the term, to put an 
end to the tenancy ; but a demand of 
possession and notice in writing, &c. 
are necessary to entitle the landlord to 
double rent or value; and such de- 
mand may be made for that purpose 
above six weeks afterwaidi, if the 
landlord had done no act in the mean 
time to acknowledge the cbnttirnfitfon 
of the tenancy ; and he wiJl there- 
upon be entitled to double value as 
from the time of such demant, if the 
tenant hold over ; but if the ffet Were 
before reserved quarterly; and inch 
demand be made in the middle of a 
quarter, the landlord cantfdt recover 
single rent ftnr the antecedent fraction 
of such quarter. Cobb v, Siokes. 

SE,'n.Sb8 

7 Where a lease for 21 years contained 
a proviso, that in case either landlord 
or tenant, or their respective heirs or 
executors, wished to determine it at 
the end of the first 14 years, and 
should give six months’ notice in 
writing under his or their fespedtive 
hands, the same should cease : field, 
‘that a notice to quit, signed by two 
only of three executors of the original 
lessor, to whom he had beqiieatbed 

! the freehold as joint-tenariis, ^ii^ress- 
ing the notice to be given ah beha(f of 
themselves and tht third ekectifdr, was 
not good under the proviso, re- 
quired it to be given under th^ bands 
of alt three. Neither could suCh no- 
tice be sih^iried under tbe general 
rule of law, that one joiht-tehanjt may 
bind Ch&hpinions by an act done 
foC ftia ; fiw nofi coiWlar that 

the deteithiiiathm of tbe lease Wa® for 
the benefit of the eo-joint-teiiant; 

Qg 
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which it was incumbent on the party 
who wished to avail liimself of it to 
prove. And the notice to quit being 
such as the tenant was to act upon at 
the time, no subsequent recognition 
.of the third executor will make it 
good by relation ; nor was his joining 
in the ejectment evidence of his origi- 
nal assent to bind tire tenant by th< 
notice. Right d. Fisher v. CuthelL 

5 E. R. 491 

8 Tenant in tail having received an an- 
cient rent of 1/. 18^. Qd, from the les- 
sor in possession, under a void lease 
granted by tenant for life, under a 
power, the rack-rent value of which 
was 30/. a year, cannot maintain an 
ejectment, laying his demise at least 
on a prior day, without giving the 
lessee some notice to quit, so as to 
make him a trespasser after such re- 
cognition of a lawful possession either 
in the relation of tenant, or at least 
continuing by suflerance till notice 
Denn d. Brime {Clerk) v. Rawlins. 

10 E. R. 261 

9 It seems that a receiver appointed by 

the Court of Chancery with a general 
authority to let the land to tenants 
from year to year, has also authority 
to determine such tenancies by a re- 
gular notice to quit. Doe d. Marrack 
V. Read. 13 E. R. 57 

10 If upon notice to quit given to a te- 

nant, he gives notice to his under- 
tenants to quit at the same time, and | 
upon the expiration of the notice he 
quits so much as is occupied by him- 
self, but his undertenants refuse to 
quit, an ejectment may still be main- 
tained against him for so much as his 
undertenants have not given up. Roe 
V. Wiggs. 2 N. R. 330 

11 If four joint-tenants jointly demise 

from year to year, such of them as 
give notice to quit may recover their 
several moieties in ejectment on their 
several demises. Doe d. Wayman v. 

Chaplin. 3 Taunt. 420 

12 Where tenant from year to year un- 
derlet part of the premises, and then 
gave up to his landlord the part re- 
maining in his own possession, with- 
out either receiving a regular notice to 
quit the whole, or giving notice to 
quit to his sub-lessee, or even surren- 
dering that part in the name of the 
whole (supposing that any thing short 
of a regular notice to quit from the 
landlord to his immediate tenant 


would, after such sub^letting, have de- 
termined the tenancy in the whole; 
yet the landlord cannot entitle him to 
recover against the sub-lessee^ (there 
being no privity of contract ^tween 
them,) upon giving half a year’s no- 
tice to quit in his own name, and not 
in the name of the fir4 lessee ; for as 
to the part so underlet the original te- 
nancy still continual undetermined. 
Pleasant d. Hayton v. Benson. 

UE.R.234. 

(Z>) Form of. 

• See Right d. Fisher v. Cuthell, supra. 

1 Where a farm was leased for 31 years 

at a rent of 180/. per ann. consisting, 
as described in the lease, of the Town 
Barton, and its several parcels de- 
scri!)Cii by name, at the rent of 83/., 
other closes named, at other rents of 
5/. bs., and 1/. ; and the Shippen Bar- 
ton, and its several parcels described 
by name, at 86/. ; with a power re- 
served to either party to determine 
the lease at the end of 14 years, on 
giving two years^^ previous notice : 
Held, that a notice by the landlord to 
his tenant to quit ** Town Barton, &c. 
agreeably to the terms qf the covenant 
l)etween us on the expiration of the 
14th year of your terra.” given in 
due time was sufficient. Doe d. Rodd 
V. Archer. 14E.R.245 

2 A notice to quit a part only of pre- 
mises leased together .is bald. id. ibid. 

3 A notice desiripg, the defendant to 

quit the preriliies which you hold 
under me, your term therein having 
long since expired,” does not recog- 
nize a subsisting tenancy from year to 
year subsequent to the term, but is a 
mere demand of possession. Doe d. 
Godscll V. Inglis. 3 Taunt. 54 

(c) How served. 

1 If a tenant hold under an agreement 
for a lease at a yearly rent, whereby 
it is stipulated that the agreement 
shall continue for the life of' the lessor, 
and that a clause shall be inserted in 
the lease, giving the lessor’s sou power 
to take the house for himself when he 
came of age, the son must make his 
election in a reasonable time after be 
comes of age. The delay of a year is 
unreasonable, and the tenant cannot bo 



Notice to quit, [LANDLORD AND TENANT. III.] Expiration of, 451 


ejected upon a half-year^s notice to 
urt, s^ved after such a delay. Doe 
, Bratnfield v. Smith, 2 T. R. 436 

2 If he had elected within a week or 

fortnight that certainly would have 
been reasonable. 3 T. R. 436 

3 An ejectment against the bai lifts pro 

tempore of a corporation cannot be 
maintained by proving payment of 
rent for the premises by the annual 
predecessors of the defendants in the 
same office for several years before, 
and service of the notice to quit on 
the defendants, the existing bailifts: 
for the payment of such rent by the 
bailifts in succession is merely evi- 
dence of a tenancy in the corporation. 
But at any rate, such tenancy may be 
determined by a notice to the corpo- 
ration to quit, served on its officers : 
after which, the owner of the pre- 
mises may distrain the cattle of any 
persons trespassing on his ground, or 
bring his action against them, or 
maintain ejectment against any per- 
son in the actual possession of the 
premises. Doe d. Carlisle (Earl) v. 
Woodman. 8 E. R. 327 

4 Where the tenant of an estate holden 
by the year has a dwelling-house at 
another place, the delivery of a notice 
to quit to his servant at the dwelling- 
house, is strong presumptive evidence 
that the master received the notice, 
and ouglit to be left to the jury. Jones 
d. GriffUft V. Marsh. 4 T. R. 464 j 

,5 A notice to quit at Michaelmas served 
perso7iullj/ on the tenant, who made no 
objection at the time, was held to be 
primd facie evidence from whence the 
jury may find' iKat the tenancy com- 
menced at tliat period. Doc d. Cl^rges, 
Bart. V. Forster, 13 E. R, 405 

6 A notice to quit in writing, -si gued by 
the party giving it, and attested by a 
witness, must be proved by calling 
that witness, or his absence must be 
accounted for ; proof that it was 
served on the tenant, that he read it 
and. did not object to it, is not suffi- 
cient. Doe d. Sykes v. Dtirnford. 

3 M. & S. 62 

(d) At what time to expire, 

1 In the case of a tenancy from year to 
y^ear, there must ht jialf a year’s no- 
tice to quit, ending at the expiration 
of the year. Right ^.'Flower v. Darby. 

IT.R. 159 


3 Six months’ notice to quit is not suffi- 
cient. 1 T. R. 163 

3 There is no distinction between houses 

and lands, as. to the time of giving no- 
tice to quit. 1 T. R. 163, 3 

4 In an ejectment brought by Mr. Dun^ 
combe, he could not prove the time 
when the term commenced, and the 
tenant proving it to be different from 
the time to quit mentioned in the no- 
tice, the plaintiff was nonsuited. Per 
hord Mansfeld, 1 T. R. 161, ti. 

5 In ejectment ; Ewe, Baron, held a no- 
tice to quit at Lady-day to be primd 
facie evidence of a holding from Lady- 
day to Lady-day till the contrary was 
shewn. Doe d. Puddicomhe v. Harris. 

1 T. R. 161, «. 

6 Tenant from year to year before a 

mortgage, or grant of the reversion, 
is entitled to six inonlhs’ notice to 
quit before the end of the year from 
the mortgagee or grantee. Birch v. 
Wright. 1 T. R. 380 & 383 

7 It was said that three months^ notice 
to quit lodgings was sufficient, per Ld. 
Mansfield, C. J. Throgmorton d. 
Woadby v. Wlielpdale. 0 E. R. 131, n, 

8 If a landlord lease for seven years by 
parol, and agree that the tenant shall 
enter at Lady- day and quit at Candle- 
7nas, though the lease be void by the 
statute of frauds as to the duration of 
the term, the tenant holds under the 
terms of the lease in other respects; 
and therefore the landlord can only put 
an end to the tenancy at Candlemas. 
Doe d. Riggc V. Hell. 5 T. R, 471 

9 A notice delivered to a tenant at 
Blichaelmas 1795, to quit at “ Lady- 
day wbieh will be in die year 1795,^’ 
was holden to he a good notice to 
quit at Tuady-day 1796. Doe d. Duke 
of Bedford v. Knightley. 7 T. R. 63 

10 Where tenant foi* life grants a lease 
for years, which is void against the 

* remainder-man, and the latter, before 
he elects to avoid it, receives rent from 
the tenant, whereby a tenancy from 
year to year is created; this is with 
reference to the old term, and half 
a year’s notice to quit from the re- 
mainder-man ending with the old 
vear is proper. Roe d. Jordan v. 
Ward. 1 H. B. 97 

And sec Doe d. Collins v. Waller, 

7 T. R.4 7 

11 Whei e a defendant in ejectment held 
as to the arable lands from Candlemas 
and as to the rest of the farm from 

Go3 
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May^day, the rent being payable at 
Michaelmas and Ladyxday, and notice 
to quit tvas given six months before 
May-day, but not six months before 
Cafidlemas ; Lord Keiyon non-suited 
the phiintiflf*. Qvarc, Whether the no- 
tice to quit were given half a year be- 
fore Lady-day f Doc d. Lord Grey 
de Wilton v. , Doe v. Calvert. 

2 E. R. 384 

12 Under an dgt^emcnt by a tenant of 
a farm to enter on the tillage land 
at Candlemas, and on the house and 
all other the premises at Lady-day 
following, and that when he left the 
farm he should quit the same accord- 
ing to the times of entry as aforesaid,** 
and the rent was reserved half-yearly 
at Michaelmas and Lady-day : Held, 
that a notice to quit deliver^ half a 

car before iMdy-day, but less than 
alf a year before Candlemas was good ; 
the taking being in substance from 
Lady-day, with a privilege for the in- 
coming tenant to enter on the arable 
land at Candlemas for the sake of 
ploughing, &c. Doe d. Strickland v. 
Spence. 6 E. R. 120 

13 Under an agreement of demise, 
dated in January, of a dwelling-house, 
mills, and other buildings for the pur- 
pose of carrying on a manufacture, 
together with certain meadow, pas- 
ture and bleaching grounds, water- 
courses, &c. for a term of 45 years, 
to covnnence as to the 7iieadow ground 
frotH the of December last: as 
to the pasture from the 25th March 
next,, and as to the homing, mills, and 
all the rest of the pirmises, from the 
first of May; reserving the/rs/ycar'.'p 
rent on the day of Pentecost, and the 
other half yearns rent at Martinmas : 
^Held, that the substantial subject of 
demise being the house and buildings 
for the purpose of the manufacture, 
which were to be entered on the 1st 

May; Uiat was the substantial time 
of entry to which a notice to quit 
ought, to refer, and not to the 25th of 
December, when the in-coming tenant 

, bad liberty of entering on the meadow, 
which was merely ancillary to the 
other and principal subject of demise ; 
and consequently that a notice to 
quit served on the 2Sth of Sept. 
(which would have been sufficient 
with reference even to the 25th of 
MartJ\f the day of entering on the 
pasture ground ; the 29th of Siptem- j 


her being the corresponding half yearly 
day of bolding to tiie 25lh of March) 
to quit at the expiration of the current 
year qf holding was sufficient. Doe d. 
Lord Bradford y. Watkins. 7 E. R. 551 

14 Lease of lands by deed, since the 

New Style, to hold from the feast of 
St. Michael, must be taken to mean 
from iVm Michaelmas, and cannot be 
shewn by extrinsic evidence to refer 
to a holding from Old Michaelmas; 
and a notice to quit at Old Michael- 
mas, though given half a year before 
New Michuelmas, is bad. Doe d. Spicer 
v.Lea. HE. R. 312 

15 Where house and land arc let toge- 

ther to be entered upon at different 
times; and it does not appear from 
the terms of the demise from what 
time the whole is to be taken as let to- 
gether: it is a question of fact for 
the jury, which is the principal, and 
which the accessorial subject of de- 
mise, in order for the judge to decide 
whether the notice to quit the whole 
were given in time. Doe d. Heapy v. 
Howard. 11 E. R. 498 

16 Or a letting of a house from year to 
year to quit at a quarter’s notice, the 
quarter must end with a year of the 
tenancy. Doe d. Pitcher v. Donovan. 

1 Taunt. 5:>5 

(e) if here waved. 

1 Where one in remainder, after the ex- 
piration of an estate for life gave no- 
tice to the tenant to quit on a certain 
day, and afterwards accepted half a 
year’s rent which Accrued before the 
expiration of the notice to quit ; such 
acceptance, being only evidence of a 
holding from year to year, is rebutted 
by Xhe previous notice to quit; and 
therefore the notice remains good. 
Sykes d. MtirgatroyU v. — — — . 

1 T. R. 161, w. 

2 But a distress taken for rent accrued 
after the expiration of a notice to 
quit, is a waver of the notice to quit. 
iouch di Ward v. Willingale. . 

I H. B. 311 

3 So if a landlord receive rent accrued 
due after the expinaion qf a notice 
to qtfit, it is a waver of tliat notice^ 
Goodright d. Charter v. Cord-went. 

6T.R.219 

4 If notice to quit at Midsummer be 
given to a tenant holding froih Mi- 
dtaejmas, he may insist on the insuffi- 
ciency of the notice at the trial of an 
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•jectment, though he did not make 
any objection at the time it was 
served^ but merely said» " I pay rent 
enouf^ already, and it is bard to use 
me tniis/^ OaJcapple v. Copons. 

4 T. R. 361 

5 A landlord gave a notice to quit dif- 
ferent parts of a farm at different 
times, which the defendant neglected 
to do in part, in consequence of which 
the landlord commenced an ejectment; 
and before the Iasi period mentioned 
in the notice was expired, the landlord 
fearing that the witness, by whom he 
was to prove the notice, would die, 
gave another notice to quit at the 
respective limes in the following year, 
but continued to proceed with his 
ejectment : Held, the second notice 
was no waver of the first. Boe d. 
Williams v, Humphrey* 2 E. R. 937 

6 A landlord of premises about to sell 
them, gave his tenant notice to quit 
on the 11th of October, 1806, but 
prorhised not to turn him out unless 
they were sold : and not being sold 
till February, 1807, the tenant refused 
on demand to deliver up possession. 
And on ejectment brought: Held, 


that the prpipise (which was perform- 
edj was no waver of the notice, nor 
operated as a licence to be on the pre- 
mises, otherwise than subject to the 
landlord’s right of acting on such no- 
tice, if necessary ; and therefore that 
■ the tenant, not having delivered up 
possession on demand after a sale, was 
a trespasser from the expiration of 
the notice to quit. WhiUacrc d. Boult 
v. Symonds* 10 E. R. 13 

7 If a landlord give notice to his tenant 

to quit at the expiration of the lease 
and the tenant hold over, the landlord 
is entitled to double rent ; and a se- 
cond notice delivered to the tenant 
after the expiration of such notice, to 
quit on a subsequent day, or pay dou» 
ble rent, is no waver of such first no- 
tice, or of the double rent which has 
accrued under it. Messenger v. Am- 
strong* 1 T. R. 53 

8 A second notice to a defendant to quit 
at Michaelmas 1811, is a waver as to 
him of a former notice given to the 
original lessee, from whom he claimed 
by assignment, to quit at Michaeimas 
I8l0. Doe d. Brierly v. Fahner, 

16 £. R. 53 


LEASE. 


1. WHAT INSTRUMENT SHALL AMOUNT 
TO. 

II. FOR WHAT TERM GRANTED. 

III. VOID OR FRAUDULENT. 

IV, TERMINATION OF. 

{a) By surrender. 

(J)) — Condition or Proviso. 

(c) — Forfeiture. 


1. WHAT INSTRUMENT SHALL AMOUNT TO. 

N. B. For the Construction of Pro- 
visoes and Covenants in Leases, see 
covenant II. Ill, ante 229, 233, ^c. 

N. B. For Leases granted by virtue 
of Powers. See post, tit. pow'er. 

1 A pap«r, Gontakiing words of present 
contract, with an agreement that the 
lessee should take poesessioti immedi- 
ately, and that a lease should be ex- 
acuted in future, operates only as au 
aspreeinent for a l^set, and not as a 


1 lease iteelf ; and therefore it need not 

be slainped, if executed before slat. 
23 G. 3. c. 58, imposing a stamp on 
agreements. Goodtitle d. Estwick v. 
Way. 1 T. R. 735 

2 An instrument on an agreement 
stamp, reciting that A. in case he 
should be entitled to certain copyhold 
premises on the death of B. would 
immediately demise the same to C. 
declaring that he did thereby agree to 
demise and let the same with a subse- 
quent covenant to procure a licence 
to let from the lord, operates as an 
agreement for a lease, and not as au 
absolute demise. Doe v. Clare. 

2 T. R. 739 

3 An instrument executed on the 24th 
November, 1867, on an agreeibent 
stamp, setting forth the condition of a 
future lease of lands and rent, to be 
entered upon, the one in Febrmry, 
and the ether in May succeeding, 
** and that a leasa was to be made on 
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those conditions, with 4he usual cove- 
nanis,^' signed by the defendant, is 
not a present demise, there being not 
only a stipulation for a future lease, 
but time given to pei form it, and no 
present occupation : yet, when the 
party was let into possession, and paid 
rent under the agreement, the Court 
held him liable to an action for the 
mismanagement of the farm, under a 
count stating that the premises were 
demised to him. Tempest v. Ravsling. 

13 E. R. 18 

4 words in an agreement that A, shall 

hold and enjoy, &c. if not accompa- 
nied with restraining words, operate 
as words of present demise: Secus, 
if they be followed by others which 
shew that the parties intended that 
there should be a lease in future. 
The whole must depend on the inten- 
tion of the parties. Roe d. Jackson 
V. Ashbumer. 5 T. R. 1G3 

5 These words in an instrument, be 
it remembered that J. B. hath let, and 
by these presents doth demise,^* See, 
held to operate as a present demise, 
although the instrument contained a 
further covenant for a future lease. 
Barry v. Nugent, 5 T. R. 165, n, 

C A. agreed to let her house to B. 
during her life, supposing it to be oc- 
cupied by B,, or a tenant agreeable to 
and “ a clause mas to be added 
in the lease' to give A,*» son an op- 
tion to possess the house when of age : 
Held, that this was only an agreement 
for a lease, and not a perfect lease, the 
latter clause shewing ic to be execu- 
tory ; and that a lease granted in pur- 
suance of such agreement would only 
enure for the joint lives of A, and B, 
Doe d. Bromjield v. Smith. 

6 E. R. 530 

7 An instrument containing words of 
present demise will operate as a lease, 
if such appears to be the intention of 
the parties, though it contain a clause 
for a future lease or leases : as where 
one thereby agrees to let and the other 
a^ees to take land for 61 years, at a 
certain rent for building, and the te- 
Jiant agreed to lay out 2000/. within 
four years in building five or more 
houses, and when five houses were 
covered in, the landlord agreed to grant 
a lease" or leases (which might be for 


the more convenient underletting or 
assignment of the leases) but this 
agreement mas to be considered binding 
till one fully prepared could be pro- 
duced, Poole V. Bentley, 

12 E. R. 168 

8 Whether an instrument shall be a 
lease, or only an agreementfor a lease, 
depends on the intention of the parties, 
as it is to be collected from the instru- 
ment. Morgan d. Domding v. Bisself, 

3 Taunt. 65 

9 An instrument dated in il/crc//, 1798, 
whereby the landlord agreeil to let, 
and also, upon demand, to execute to 
the tenant a lease of a farn) ; and the 
tenant agreed to take, and, upon de- 
mand, to execute a counterpart of a 
lease of the said farm from the 5tli 
of April, 1798, for 15 years, under a 
certain yearly rent ; which said lease 
was to contain the usual covenants, 
and an agreement for re-entry in case 
of non-payment of rent, and also the 
further covenants, &c. ; and this agree- 
ment was to bind until the said lease 
was made and executed, &c, ; under 
%vhich agreement the tenant entered 
on the 3th of 1798; was held 
to be a present demise, and therefore 
requiring a lease stamp; the agree- 
ment for a future lease with further 
covenants being for the better security 
of the parlies. Doed, Walker \, Groves, 

15 E. R. 244 

II. fOR WHAT TERM GRANTED. 

1 Demise of freehold and copyhold 
lands, at an entire rent, habendum so 

t much as freehold for 21 years, and so 
much as copyhold for 3 years, war- 
ranted by the custom and covenant 
for renewal of the lease of the copy- 
hold every 3 years, toiies quotics, du- 
ring the 21 years under the like cove- 
nants ; and that in the mean time, and 
until such new leases should be exe- 
cuted, the lessee should hold the said 
land as well copyhold as freehold, &c.: 
Held, that this was only a lease of the 
copyhold for three years, and that the 
lessor, after the three years, might re- 
cover the premises in ejectment against 
the lessee, tliere not having been any 
fresh lease granted. Fenny d. East- 
ham V. Child, 2 M. & S. 255 
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III. VOID OR FRAUDULEiNT. 

See FRAUDS^ STATUTE OF, I. ante, 
339. 

1 A lease executed by the tenant for life 
(in which the reversioner, who was 
then under a^e, is named, but not exe- 
cuted by him) is void on the death of 
the tenant for life ; and an exectition 
by the -roversiorier only afterwards, is 
no conformution of it, saas to bind 
the lessee in an action of covenant. 
Ludford v. Barber, 1 T. R. 8G 

And see Doe d. Martin v. Watts, 
7 T. R. 83, ante 449 

5 A lessee of land in fhe Bedford Level 
cannot object to an action by his land- 
lord foi' a breach of covenant in not 
repairing', that tlie lease was void by 
the slat. 15 Car, c. 17. for want of 
being registered ; such Act enacting, 
that " no lease, &c. should be of 
force but from the time it should be 
registered,'^ not avoiding it as between 
the parties themselves, but only post- 
poning its priority with respect to sub- 
sequent incumbrancei's, registering 
their titles before. Hodson v. Sharpe, 
10 E. R. 350 

3 Lease dated two days before release, 

good to support release which refers 
to a lease as of tlie day next before 
tlie date of release. Ramshottom v. 
Tnnbrid,s:c, 2 M. & S. 434 

4 Lease of lands of which lessor was 
seised in fee, and of other lands of 
which he was seised for life, with 
power of leasing at one entire rent, 
and the lease not well exec u led accord- 
ing to the power ; Held, that the lease 
was good after tiie death of lessor for 
the lands in fee, though not for the 
other lands ; for the rent may be ap- 
portioned. Doe d. Vaughan v. Meyler, 

2 M. & S. 276 

5 Where a person pretending to be a 
purchaser of goods under an execu- 
tion, leased the goods at a rent to the 
former owner, who still continued in 
possessioiK, no money having been 
proved to be given for the purchase, 
nor rent paid under the lease, it was 
a question for tlie jury. Whether the 
lease was not fraudulent? But, under 
circumstances, the. possession of the 
lessee might have been the pos^ssion 
of 4he lessor. Reid v. Blades, 

5 Taunt. 212 


IV. TERMINATION OP 
(«) By Surj'ender, 

1 Where a lease came into the hands of 
the original lessor by an agreement 
entered into between him and the as- 
signee of the original lessee, “ that 
the lessor should have the premises as 
mentioned in the lease, and should 
pay a particular sum over and above 
the rent annually, towards the good- 
will already paid by such assignee 
such agreement operates as a surren- 
der of the whole term . Smith v. il/a- 
plebach, 1 T. R. 441 

9 The mere cancelling in fact of a lease, 
is not a surrender of the term thereby 
granted within the statute of frauds, 
wdiich requires such surrender to be 
by deed or note in writing, or by act or 
operation of law. Nor is a recital in 
a second lease, that it was granted in 
part consideration of the surrender of 
a prior lease of the same premises, a 
surrender by deed or note in writing 
of such prior lea.se ; it not purporting 
in the terms of it to be of itself a sur- 
render or yielding up of the interest; 
though ill some instances the accept- 
ance of a second lease for part of the 
same term before demised, may be a 
surrender of such prior term by ope- 
ration of law ; and this even though 
the second lease be voidable, if it be 
not merely void. But where tenant 
for life with a special power of leasing, 
reserving the best rent, in considei^ation 
(as recited) of the surrender of a prior 
term of 99 years, (of which above 50 
were unexpired) and certain charges 
to be incurred by the tenant for re- 
pairs and improvements, Slc, granted 
to him a new lease of the premises for 
99 years by virtue of the power reserved 
•to her, or any other power vested in, or 
in anywise belonging to her, which new 
lease was void by the power for want 
of reserving the best rent : Held, that 
the second lease, which was intended 
and expressly declared to be granted 
by virtue of and under the power, 
and being apparently not intended by 
the parties to be carved out of the 
estate for life of the lessor, being* void 
under the power, should not operate 
in law as a surrender of the prior term, 
as passing an interest out of the life 
estate of the grantor, contrary to the 
manifest intent of the parties ; and con- 
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sequently that the prior ienn« though { 
the indenUire of least were in fact 
cancelled and' delivered up when the 
new lease was granted^ might be set 
up by the tenant of the premises in 
W to an ejectment by the remainder- 
mao after the death of tenant for life; 
however such second lease might have 
operated by way of estoppel as against 
the lessor during her life. Roe d. 
Earl qf Berkeley y. Archbishop qf York. 

6 £. R. 86 

3 One being in possession of premises as 
tenant from year to year, under an 
agreement for a lease for 14 years, 
amd the rent being in arrear, enters 
into an indenture with his landlords, 
whereby, reciting such tenancy and 
arrears of rent accrued, and that he 
had agreed to quit and to deliver up 
the premises to them, and that a valua- 
tion should be made of his eilecis on 
the premises by two indifferent persons 
to be chosen, &c., and that the same 
should in the mean time be assigned 
and delivered up tO a trustee for the 
landlords; the deed assigned his ef- 
feets on the premises to such trustee, 
on trust to have the valuation made, 
and out of the amount to retain the 
arrears of rent, and pay the residue to 
the tenant : Held, that the tenant not 
having in fact quitted tlie possession, 
nor any valuation having l^en made 
of his effects; such agreement to quit, 
&c. being conditional, and the condi- 
tion not performed, nor the agreement 
in any manner acted upon, did not 
operate as a surrender of the tenant’s 
legal term from year to yeaf; and 
consequently that the right of the 
landlord, to distrain for the arrears of 
rent, continued after six months from 
the making of the indenture. Coup- 
land v« Maynard, 12 £. R, 134 

{b) By Condition or Proviso, 

1 A lease in 1785, for 3, 6, or 9 years, 
determinable in 1788, 1791, 1794, is 
a lease for 9 years, de|erminsd)le at the 
end of 3 or 6 years, by either of the 
pardes, on giving reasonable notice to 
qqit. Goodright v. Richardson. 

ST. R. 463 

% a lease be granted for 7, 14, of 21 
yearn, the lessee only has tl^ option at 
which of the above pevioda toe lease 
shall determine. Dsm v. Spurrier. 

S & F. 442 


I And so also under a lease for 14 or 7 
years. Doe d. Webb y, Dixon, 

9E.R.16 

I Tenant for life leases premises for 21 
years, and before the expiration of 
that term dies ; the truatees of the re- 
mainder-man, then an infant, continue 
to receive the rent reserved, and he, 
on coming of age, sells the premises 
by auction ; in the conditions of sale 
the premises are declared to be subject 
to the lease, and in the conveyance to 
the purchaser the lease is referred to 
as in the possession of the lessee ; and 
in the covenant against incumbrances, 
that lease is excepted ; the purchaser 
mortgages, and in the mortgage deeds 
the like notice is ^ken of the lease, 
and the mortgagees for some time re- 
ceive the rent reserved: Held, that 
the lease expired with the interest of 
the tenant for life, and that the notice 
since taken of it did not operate as a 
new lease. Doe d. Potter v. Archer, 

1 B. & P. 531 

And see Roe d. Jordan v. Ward, 

I H. B. 97, ante, page 451 

(c) By Forfeiture. 

1 A forfeiture by tenant for years in 
levying a fine, not having been taken 
advantage of by the entry of the then 
reversioner to avoid the lease, cannot 
be taken advantage of after the rever- 
sion has been conveyed away, to re- 
cover the estate, in ejectment, from 
the tenant upon the several demises 
of the grantor and grantee of such re- 
version. Fern d. Matthews v. Smart. 

12 E. R. 444 

2 If a lessee exercise a trade on the de- 
mised premises by which his lease is 
forfeited, the landlord does not, by 
merely lying by, and witnessing the 
act for six years, wave the forfeiture. 
Doe d. Sheppard v. Allen. 

3 Taunt. 78 

3 Some positive act of waver, nsr receipt 

of rent, is necessary. id, 

4 But if he permita the tenant to expend 
money in improvements, semblq Uiat 
that is evidence to 1^ 1^ to a jury^ 
of kia consent to the alter^ioii of the 
premises. Per Mansfield C. J. 

»Tamit,78 

5 A, grants a lease to B , whicb contains 
a eovenaiil tbet Bk, bis ex^culoes or 
administvaiors* wilbnut weadsamng 
** assigna,^’ should not mideffel with- 
out consent of the lessor. B. be- 
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comes bankrupt^ and his assif^nees as- 
sign the premises to C., £. o^ins his 
certificate, and C. re-assiorns the pre- 
mises to him, afW which he underlets 
them to another person : Held, that 
B» having been discharged at the time 


of his bankruptcy frmn all covenants 
in the lease by slat. 49 G, 3. c. 121. 
s. 19. the under-letting by him, which 
was in the character of assignee, was 
no forfeiture of the lease. Doc d. 
Cheere v. Smith, 1 Marsh* 359 


LEGACY. 


1 No action at law lies to enforce pay- 
ment of a legacy ; the Court of Chancery 
being the proper jurisdiction for that 
purpose. Dcck9 v. Struit. 

5 T. R. 690 

2 But an action at law will lie against 

an executor to recover a specific chat- 
tel bequeathed, after his assent to the 
bequest. Doe d. Lord Saye and Sele 
V. Guy, 3 £. R. 120 

3 Where two legacies of the same sum 
are bequeathed to the same person by 
diflTerent instruments, vh. one by will, 
and the other by a codicil, the legatee 
is entitled to both ; unless it appear 
from the context the two instru- 
ments, or there be some other circum- 
stance, to shew the intention of the 
testator, that he should take but one. 
domes V. Scnwiens, 2 H. B. 213 


4 Where there is a devise to J, for life 
of the rents and profits of a real estate, 
and the interest and dividends of per- 
.sonal property, and after his death, the 
whole estates both real and personal 
to be divided between B. and C, ; 
the executors and trustees are hound 
to pay to A, the annual produce of 
the personal as well as real property, 
especially if the personal property be 
money in the funds, without requiring 
a receipt stamped as for a legacy, under 
stats. 20 G, 3. c. 28 : 23 G. 3.'c. 58., 
and 29 G. 3. c. 51. [But see stat, 36 
G. 3. c. 52.] Green v. Croft, 

2 H. B. 30 

Qutere, Whether, in any case, an exe- 
cutor can refuse to pay a legacy until 
a receipt or discharge be given ? 

2 H. B. 30 


LIBEL. 


1. ACTION. 

(o) In what Cases maintainable, 
(b) Pleadings and Justification. 

11. IHFOEMATION OK INDICTMENT. 

(а) When supportable, 

(б) Pleadings and Evidence, 


I. ACTION. 

{a) In wha4 Coses mointainable. 

I An action may be maiotained for 
words written, for which an action 
could not be maintained if they were 
mei'cly spoken. Thorley v. Lord Kerry, 
4 Taunt. 355 

% Tq prijit of any pmon th^ he »» a 
^mdler* ia a Uoek and actionable. 
J Jmn. V. Stuart, I T. R. 748 


3 A letter written to a third person 
(filing plaintiff “ a villain,” held ac- 
tionable, without proof of special tla- 
mage. Bell v. Stone. I B. dc P. 331 

4 It is libellous to publish a highly co- 
loured account of judicial proceedings, 
mixed with the party's own observa- 
tions and conclusions upon what passed 
in Court, which contained an insinua- 
tion that the plaintiff had committed 
perjury, Stiles v. Nokes, 

7 E. R. 493 

5 It is not the subject of an action to 
publish a true account of the jprocced- 
ings in Parliament or of the Courts of 
Justice. Rex v. Wright. 8 T.*R. 298 

6 And this decision was recognised by 
tho Court of C. P., who held il could 
not be aweintained, however injurious 
such publication might be the cha- 
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ract6r of an individual. C^unj/ v. WaU 
ter, rB.& P.525 

7 If a Court Martial, after stating in 
their sentence the acquittal of an offi- 
cer against whom a ciiarge has been 
preferred, subjoin thereto a dechratron 
of their opinion that the charge is 
malipibus and groundless, and that the 
conduct of the prosecutor in falsely 
calumniating the accused is hij,ffily in- 
jurious to the service, the President of 
the Court Martial is not liable to an 
action for a libel for having delivered 
such sentence and declaration to the 
Judge Advocate. Jekyll v. Sir J. 

Moore, 2 N. K. 341 

(b) Pleadings and Justification, 

1 In an action for a libel written in a 

foreign language, the plaintiff must 
set forth the libel in the original ; and 
if he only set out a translation of it, 
the Court will arrest the judgment. 
Zenobio v. Ax tell, 6 T. k. 162 

2 An action upon a libel charging in 
one count, that the defendant pub- 
lished it as purporting to be a letter 
from A* to B. ; and in another; 
charging generally, that thodcfcn»lant 
published the libe llous matter ; is not 
sustained by pioof of a publication 
wherein the deiindaut stated, that in 
a debate in the Irish House of Com- 
mons, several years before, the Attor- 
ney-General of Ireland had read such 
a letter, and then staling the libellous 
matter as said by him in commenting 
upon tliat letter ; for the characttjrs of 
the several libels are essentially diffe- 
rent, though the slander imputed may 
be the same. Bell v. Byrne, 

13 E. R. 554 

3 It seems, also, that a libellous assertion, 

that the plaintifl' '' has been for so?ne 
time past confined on a charge of high 
treason,** taken as a fact asserted ge- 
nerally by the publisher on his own 
knowledge, would refer to the period 
of the publication, and therefore would 
not be proved by shewing that it was 
asserted to have been said by another 
somp years before, and consequently 
referring to the period when it was so 
said. 13 E. R. 554 

4 There may be an implied justification 
of a libel, oj* of slander, from the oc- 
casion (as )£ read in a judicial pro- 


ceeding), as well as on account of the 
subject-matter. Weatherson v. Haw- 
kins, 1 T. R. Ill 

5 A justification to an action for a libel 

for charging the plaintiff with being 
a swindler, must state the particular 
instances of fraud by which the de- 
fendant means to support it. P Anson 
v. Simrt, 1 T. R. 748 

6 A justification generally in the words 

of the libel, where the libel is general, 
is net sufficient. 1 T. R. 748 

7 It is no justification to an insinuation 

of perjury against the plaintiff (who 
had sworn to an assault by A, B* on 
him), that it did appear (which was 
the suggestion in the libel) froin the 
testimony of every person in the room, 
Si'C. except the plaintiff, that no violence 
had been used by A, B, &c. ; for non 
constat thereby that what the plaintiff 
swore was false. Neither is it suffici- 
ent in a justification to such a libel, 
where the extraneous matter was so 
mingled with the judicial account as 
to make it uncertain whether it could 
be separated, to justify the publication 
by general reference to suck parts of 
the supposed libel as purport to contain 
an account of the trial, S^c, and that 
the said parts contain a just and faith- 
ful account of the trial, &c. Stiles r. 
Nokes. 7 E. R. 493 

8 The justification of a libel must state 
issuable facts, not general charges of 
misconduct. A libel charged an at- 
torney with general misconduct, viz 
gross negligence, falsehood, prevari- 
cation, and excessive bills of costs, in 
the business be had conducted for the 
defendant ; a plea in justification, re- 
peating the same general charges with- 
out specifying the particular acts of 
misconduct upon demurrer was held 
insufficient. Holmes v. Catesby, 

I Taunt. 543 

9 Plea justifying a libel which stated the 
grounds on which the plaintiff was 
dismissed the East- India CompJ'ny^s 
service, on the ground that the Com- 
pany ordered the defendant, as Gover- 
nor in Council, to dismiss the plaintiff 
for the reasons assigned : tb^ plea does 
not shew a sufficient j usiificaiionfo^ub- 
lishing the causes of dismissal, utivtr 
V, Lord W. C. Bentinck. 3 Taunt. 456 

10 ^uare, ‘yiThetHer the matter of jus- 

tification ought ridt to be jileaded? 
Curry v. Walter, 1 B. P. 525 
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11. INFOUMATION OK INDICTMENT. 

(«) When supportable. 

N. B. See the case of Rex v. Watson. 
9 T. R. 199. ante, information 1. 
pages 376, 7. 

1 The Court refused to gjrant a criminal 
information against a bookseller as for 
a libel in printing a true, but unautho- 
rized copy of a report of the House of 
Commons ; though the report re- 
flected on the character of an indivi- 
dual. Rex V. Wright. 8 T. R. 293 

2 An indictment for publishing libel- 
lous matter, reflecting on the memory 
of a dead person, not alleging that it 
was done with a design to bring con- 
tempt on the family of the deceased, 
to stir up the hatred of the King^s 
subjects against them, or to excite his 
relations to a breach of the peace, can- 
not be supported. Rex v. Topham. 

4T.R. 126 

3 A member of the House of Commons 
may be convicted upon an indictment 
for a libel, in publishing in a newspa- 
per the re[iort of a speech delivered 
by him in that Hou.se, if it contain li- 
bellous matter, although the publica- 
tion be a correct report of such speech, 
and be made in consequence of an in- 
correct publication having appeared 
in that and other newspapers. Rex v. 
Creevey, Esq. M. P. 1 Taunt. 273 

(6) Pleadings and Evidence. 

1 An indictment or information for a 

libel need not charge the oflence to 
have been committed vi et armis, or 
allege that the libellous matter is false. 
Rex V. Burke. 7 'F. R. 4 

2 On the trial of an indictment for a 
libel, the only questions for the con- 
sideration of the jury are the fact of 
publishing, and the truth of the ^V^- 
uendos. Whether the subject-matter 
be or be not a libel is a question of 
law for the consideration of the Court. 
Rex V. The Dean of St. Asaph. 

3 T. R. 428, n. 
And Rex v. Withers. 3 T. R. 428 
N. B. But see stat. 32 G. 3. c. 60. ; 
and the opinion of Kenyon Ch. J. in 
Rex V. Holt. 5T. R. 443 

3 It is not competent to a defendant, 

, chargecl with having published a libel. 


to prove that a paper, similar to that 
for the publication of which he is 
prosecuted, was published on a for- 
mer occasion by other persons, who 
have never been prosecuted for it. 
Rex V. Holt. 5T. R. 436 

4 The publisher of a puldic register re- 
ceives an anonymous letter, tendering 
certain political information on Irish 
affairs, and requiring to know to whom 
his letters should be directed ; to 
which an answer is returned in the 
register ; after which he rcKjeives two 
letters in the same hand-writing, di- 
rected as mentioned, and having the 
Irish post-mark on the envdopes ; 
which two letters were proved to be 
in the hand-writing of the defendant ; 
the previous letter having been de- 
stroyed : This is a sufficient ground 
for the Court to have the letters read ; 
and the letters themselves containing 
expressions of the writer indicative of 
his having sent them to the pub- 
lisher of the register in Middlesex, 
for the purpose of publication, the 
whole is evidence sulficient for the 
jury to find vl publication by the pro- 
curement of the defendant in Middle- 
sex. Rex v. Hon. R. Johnson. 

7 E. R. 65 

5 Proof that the defendant gave a bond 
to the stamp-office for the duties on 
the advertisements in a newspaper 
under tlie stat. 29 G. 3. c. 50. s, 10. 
and had occasionally ai)plied at the 
stamp-office respecting the duties, is 
evidence that he is the publisher. Rex 

Topham. 4 T. R. 126 

6 An affidavit made and signed by the 
printer and publisher and proprietor 
of a newspaper as required by stat. 
38 G. 3. c. 78., which affidavit con- 
tained the names of the parties, the 

* place where the paper was printed, 
and the title of it ; together with the 
production of a newspaper, tallying 
in every respect with the description 
of it in the affidavit : is not only evi- 
dence, by that Act, of the publication 
of such paper by the parties named, 
but is also evidence of its publication 
in the county where the printing of 
it is described to be : and this upon 
the trial of an information for a libel 
contained in such newspaper. Rex v. 
Hart and White. 10 E. R. 94 
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LIEN. 


When acquired. 


I. TN WBAT CASES ACQUIRED. 

II. WHERE NOT. 

I. TN WHAT CASES ACQUIRED. 

N. B. When an attorney has a Lien for 
his see ante, paee 84. 

1 A customer lodges bills of exchange 
in the hands of his banker generally, 
and when the banker advances money 
to him, he applies it to the discount of 
such of the bills as happen to be near- 
est in value to the sum advanced, but 
without any special agreement to that 
effect : this does not invalidate the 
banker’s general lien upon all the 
other bills in his hands, but he may 
retain them, in order to secure the 
payment of his general balance. Da- 
vis V. Botusher. 5 T. R. 488 

9 A banker has a lien for the amount of 
his balance upon money securities 
paid in by a customer on his running 
account ; and the banker’s assignees, 
after his bankruptcy, may sue the 
drawer of one of those securities, 
made payable to bearer, who defended 
the action on behalf of the customer, 
and may recover against such drawer 
the amount of the balance : and this, 
notwithstauding an offer made to the 
assignees on the part of the customer 
before the action brought, that he 
was not aware of the exact balance, 
but that if any were due, he was ready 
to pay it, on receiving back the secu- 
rity ; for this was no tender of the ba- 
lance to defeat this action. Scott v. 
Franklin, 15 E. R. 428 

S The lien of a common carrier for bis 
general balance, however it may arise 
ill point of law from an implied agree- 
ment to be inferred from a general 
usage of trade, proved by clear and 
satisfactory instances sufficiently nu- 
merous and general to warrant so ex- 
tensive a conclusion affecting the cus- 
tom of the realm ; yet is not to be fa- 
voured, nor can be supported by a 
few recent instances of detention of 
goods by four or five carriers for their 
general balance. But such a lien 
may be inferred from evidence of the 
pariicular mode of dealing between 
th^ respective parties. Ruslfbrth v. 
m^field. 6E.R.519 

4 Abd therefore where a jury negatived 
>ucb general usage, though frequent 


instances of such usage were pro- 
duced at the trial, and in one instance 
so far back as 30 years, the Court 
refused to grant a new trial; and 
stated their opinion that the jury 
had done right. Rusi forth v. jfiad- 
field. 7 E. R. 224 

And see Whitehead v. Vaughan, 

6 E. R. 523, n. 
A principal gives notice to bis factor 
of an intends consignment of a ship 
to him for the purpose of sale, and in 
consequence draws bills on him, which 
the factor accepts : and then the prin- 
cipal dies, and his executors direct 
the captain of the ship to follow his 
former orders; who thereupon deli- 
vers the ship into the possession of the 
factor, who sells the same: Held, 
that the factor has a lien upon the 
proceeds, as well for the amount of 
money disbursed by him for the ne- 
cessary use of the ship on its arrival, 
and for the acceptances by him ac- 
tually paid, as for the amount of his 
out-standing acceptances not then due. 
Hammonds v. Barclay. 2 E. R. 227 
The assignee of a policy of insurance 
on goods, who became such by the in- 
dorsement to him of the bill of lading 
of the goods by the consignor after he 
had directed his correspondent to 
make the insurance, takes it subject 
to the lien of the correspondent of the 
consignor for his general balance ; 
and can only claim, subject to that 
lien, the money received on such po- 
licy by the broker, in whose hands it 
was deposited for that purpose by the 
correspondent. But the broker has no 
sub-lien on the policy for ihe general 
balance of his own account with such 
correspondent, if he knew at the time 
that the policy was ejected for another 
person. Mann v. Shiffner. 2 £. R.523 
Where a captain of a ship contracts 
for goods, though they are furnished 
for the use of the ship, he is answer- 
able in respect of this contract. So 
that in such case, the tradesman has a 
claim both on the captain and owners, 
as well as a specific lien on the ship 
itself. Farmer v. Davis. 1 T. R. 108 
One having purchased of the consignee 
all the tar on board a ship under two 
bills of hdine, and having ob^ed 
delivery from me captain of the greater 
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part of the gootU under one of the 
bills of lading, the captain has a lien 
on the rest of the tar under the other 
bill of lading for the freight of the 
\vhole: and this, though some of it 
had been removed into a lighter 
alongside of tlie ship sent by the ven- 
dee, which the captain all cr wards fast- 
ened to the ship’s side. Soder green 
y. Flight. 6 E. R. 6!^, n. 

9 Tlie Ship Register Acts do not prevent 
a person having a lien on the papers 
deposited with him, of a ship which 
he is commissioned to sell. Mestaer 

Atkins. 5 Taunt. 381 

S. C. not S. P. 1 Marsh. 76 

10 A vendor has a general lien for the 
price of the goods sold while in his 
possession. Hanson v. Meters. 

■ 6E.R. 614 

II. WHERE NOT. 

I Gootls delivered to a person clai ming 
them wrongfully, who pays freight 
and other charges, cannot be detained 
for those ex|ienses against the rightful 
owner. Lempriere\. Fasley. 2T.R.485 

S A quantity of timber placed in a 
dock, on the bank of a navigable river, 
being accidentally loosened, is carried 
by the tide to a considerable distance, 
and left at low water upon a towing 
path ; A. finding it in that situation, 
conveys it to a place of safety, be- 
yond the reach of the tide at high- 
water: A. has no lien on the timber 
for the trouble or expense to which 
he may have put himself in the carriage 
of it; but is liable to an action of 
trover, unless he deliver it up to the 
owner on dt^mand, though nothing be 
tendered by the owner by way of com- 
pensation. Nicholson V. Chapman. 

2 H. B. 354 

3 Byt probably in such case, A. might 
maintain an action against the owner 
for a compensation. 3 H. B. 354 

4 A carrier who, by the usage of a par- 
ticular trade, is to be paid for the car- 
riage of go^s by the consignor, has 
no right to retain them, a^inst the 
consignee, for a general balance due 
to him for tlife carriage of other goods 
of the same sort sent by the con- 
sigti4;n Butler v. Woohot. 2 N. R. 61 

5 'rite dyers of Halifax were found by 
veidlct to have no lien for their gene- 
ral balance; and therefore the Court 
held that they could not retain for the 
price of dying any other than the 
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particular goods dyed, or at most only 
for the dying of such goods as were 
delivered to them at one and the same 
time, under one entire contract ; but 
certainly not for diflereni parcels de- 
livered at several times, which they 
happened to collect in their hands at 
one time, and some of which they 
had afterwards parted with without 
obtaining payment. Close v. Wat&~ 
house. 6 £. R. 533, n. 

A factor has no lien on goods unless 
they come into his actual possession. 
Kinloch y. Craig. 3 T. R. 119, 783 
If A. deposit ^ods with B. for sale, 
and B. promise to pay the proceeds 
to A. when sold ; B. has no lieft. on 
the goods (if not sold) for the ba- 
lance of his general account arising 
upon other articles. Walker v. Birch. 

6 T. R. 358 

t A. a factor, hav ing sold goods of Bm 
in his own name to C., the latter, 
without paying for these goods, sent 
another parcel of goods to A. to sell 
for him, never having employed A. as 
a factor before. C. then became bank- 
rupt, and his assignees claimed the 
goods sent by him to A., and which 
still remained unsold, tendering the 
charges upon those goods. A. refused 
to deliver them up, claiming a lieu 
upon them for the price of the formi-T 
goods sold by him to C., there being 
a balance then due from B. to him- 
self: Held, that the assignees were 
entitled to recover. Houghton v. Mat» 
thews. 3 B, & P, 485 

9 A pawnbroker has no lien on plate, 
after the death of a tenant for life 
who pawned it with him, as against 
the remainder-man, although the 
pawnee had no notice of the settle- 
ment. Hoare v. Parker. 3 T. R. 376 

10 In a respondentia bond, the condi- 
• tidn, after reciting thatthe money was 

lent upon the goods laden and' to be la- 
den on board a certain ship on her 
voyage out and home, was that if the 
ship ^should proceed on her Voyage, 
and return within 36 months (the 
dangers of the seas excqjted), and if 
the borrower \Vithin 30 days after her 
arrival should pay to the lender the 
sum agreed on, or if in the voyage and 
within the said 36 months the ship 
should be lost by fire, enemies, or 
other casualties, the borrower should, 
within six months after such loss, pay 
to the lender a propordonabte neerage 
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on all ibe goods carried out and ac- 
quired during the voyage which should | 
be saved, then the obligation to be j 
voi|d: Held, that this was no more | 
than a personal obligation from thej 
borrower to the lender, and did not I 
give the latter any specific pledge or lien 
on the home cargo, or the proceeds 
thereof. Busk v. Fearon. 4 E. R. 319 

11 The master of a ship has no lien on it 
for money expended, or debts incur- 
red by him for repairs done to it on 
the voyage. Hussey v. Christie, 

9 E. R. 426 

13 Qu, — ^Whether the captain of a ship 
parts with his lien on goods for his 
freight by depositing them in the 
King's warehouse pursuant to the re- 
quisitions of ap Act of Parliament r 
Ward V. Felton, 1 E. R. 512 

13 Where the freighter of a ship cove- 
nanted that if she should not be fully 
laden, he would not only pay for the 
goods on board, but also for so much 
in addition as the ship would have 


carried, for which he had before sti^ 
pulated to pay freight accordihg to 
different rates for three descriptions 
of goods : Held, that the ship-b\vner 
had no lien upon the goods actually 
on board for the amount of the dead 
freight, in other words, for the com- 
pensation in danaages which he was 
entitled to for the freighter’s breach 
of contract in not putting a full load- 
ing on board; which damages were 
unliquidated ; and there being no lien 
in speh a case either by the usages of 
trade or the express contract of the 
parties. Phillips v. Rodie, 

15 E. R. 547 

14 Nor had the ship-owner any lien for 

demurrage. 15 E. R. 547 

15 The indorsing of a bill of lading by 
a consignor to the consignee, for the 
purpose of performing a contract, 
does not constitute a lien in favour of 
the latter for his advances to the con- 
signor. Snaith v. Burridge, 

4 Taunt. 084 


LIMITATION OF ACTIONS. 


I. IK WRITS OF FORMEDON. 

11. RIGHT OF ENTRY. 

III. ASSUMPSIT. 

(fl) Action, from what time to be 
computed, 

[h) What acknowledgment will 
ta^e a Case out qf the 
Statute, 

(c) Statute, how pleaded, 

IV. IN TRESPASS OR CASE. 


I. IN WRITS OF FORMEDON. | 

1 Tenant in tail dies leaving issue in tail 
a grand-daughter, a feme covert ; the 
grand-daughter dies covert, leaving 
issue in tail two sons infants ; the elder 
attains the age of 21 years and dies, 
the younger attains his age of 21, 
and 14 years after sues out a writ of 
formedon in the descender : Held, that 
he is barred by the statute 31 Jac, 1. 
#.*16. Cotterell v. Dutton. 

4 Taunt. 826 

II. RIGHT OF ENTRY. 

N. B. See the opinion of Lord 
Kenyan ii^ Doe d. Duroure v. Jones : 


4 T. R. 311. as to the construction of 
all the Statutes of Limitation on this 
head, 

1 Sm. — W hether the lord’s right of entry 
for a forfeiture be not barred after 
20 years by the Statute of Limita- 
tions ? Roe d. Tarrant v. IJellier, 

3 T. R. 162, .3 

2 I, S, demised lands to the rector of 
D, for 40 years at a certain rent in 
the lease ; the rector, after covenant- 
ing for payment of the rent, further 
granted to I, S. the tithe of oats for 
the parish of D. ; the lease also con- 
tained a proviso for re-entry, in case 
the rent should be in arrear, or I. S,, 
his heirs, &c. should be disturbed by 
the rector or his assigns in the receipt 
of the tithe, and concluded with a co- 
venant on the part of I, S,, that the 
rector should quietly enjoy the lands 
under the covenants, grants, and agree- 
ments contained in the lease. After 
the expiration of the lease, the rector 
continued to hold the land, but with- 
held the rent for more than 20 years ; 
the heirs of I, S, at the same time 
continuing to take the lithe of oats, 
and some confusion existing as to the 
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respective rights of the rector and the 
heirs of J. S,, the latter being por- 
tionists of the tithes of the parish : 
Held, in ejectment by the representa- 
tives of /. S, against the rector, that 
the possession of the land by the latter 
were not adverse so as to let in the 
operation of the Statute of Limita- 
tions. Roe d. Pellatt v. Ferrars, 

, 2 B. & P. 542 

3 Where the ancestor died seised, leav- 

ing a son and daughter infants ; and 
on the death of the ancestor a stranger 
entered, and the son soon after went 
to sea, and was supposed to have died 
abroad within age: Held, that the 
daughter was not entitled to 20 years 
to make her entry after the death of 
her brother, but only to 10 years; 
more than 20 years having, in the 
whole, elapsed since the death of the 
person last seised. Doe d. George v. 
Jesson, 6 E. K. 80 

4 If an estate, which, by a fine levied, 
is turned to a right of entry, can be 
devised, the devisee must enter within 
the same time within which the de- 
visor must have entered if living. 
Goodright d. Burton v. Forrester, 

1 Taunt. 578 

5 If an estate descend to parceners, 
one of whom is under a disability, 
which continues more than 20 years, 
and the other does not enter within 
20 years, the disability of the one 
does not preserve the title of the other 
after the 20 years elapsed. Roe d. 
Langdon v. Roivlslon. 2 Taunt. 441 

6 Twenty years’ adverse possession of 
a waste inclosed, is a bar to the entry 
of a commoner. Hawke v. Bacon. 

2 Taunt, 1 5G 

HI. assumpsit. 

(a) Action, from what time to be com- 
puted, 

1 Though one plaintiff be abroad, if 

the other be in England, the action 
must be brought within six years after 
the cause of action arises. Perry v. 
Jackson, 4 T. R. 516 

2 Where a bill of exchange is drawn 
payable at a certain future period, for 
the amount of a sum of money lent 
by the payee to the drawer at the lime 
of drawing the bill, the payee may re- 
cover the money in an action for mo- 
ney lent, although six years have 
elapsed since the time when the loan 
was advanced ; the Statute of Limita- 


tions beginning to operate only from 
the time when the money is to be re- 
paid, i, ■* e, when the bill becomes 
due. Wittershiem v. The Countess of 
Carlisle, 1 H. B. 681 

3 No debt accrues on a note payable 
after sight until it is presented for 
payment ; therefore the Statute of Li- 
miiations is no bar to such a note 
unless it is presented for payment with- 
in six years before the action brought. 
Holmes \, Kerrison, 2fTaonL 323 

4 One of two makers of a joint and se- 

veral promissory note having become 
a bankrupt, the payee receives a di- 
vidend under the commission, on ac- 
count of tlie note ; this will prevent 
the other maker from availing himself 
of the statute, in an action brought 
against him for the remainder of the 
money due on the note ; the dividend 
having been received within six years 
before the action brought. Jackson 
V. Fairhank, 2 H. B. 340 

5 If goods are consigned to a factor for 
sale on commission, it shall be pre- 
sumed that he contracts to account 
for such as are sold, to pay over the 
proceeds, and to re-deliver the residue 
unsold, on demand. And an action 
does not lie against him for not ac- 
counting, till after a demand made of 
an account : Tlierefore^ the Statute of 
Limitations runs only from the time of 
a demand made. After a reasonable 
time elapsed, a jury might presume 
that the consignor had made a demand 
and that the factor had accounted. 
And 14 years would be a sufficient 
time for such a presumption; if it 
were not rebutted by circumstances. 
Topham V. Braddick, 1 Taunt. 572 

G No action on an implied asswnpsit lies 
by the reversioner and owner of the 
inheritance to recover the value of 
timber, cut by the deceased, (tenant for 
life,) after a fine levied by her, whereby 
she acquired a base fee, and before 
the avoidance of such fine and base 
fee by the entry of the reversioner for 
that purpose : such entry not revesting 
the reversioner’s old estate by relation 
during the continuance of the hose fee 
thus created, so as to entitle kipi at 
law to the limber and other mesne 
profits taken during that interval. 
Even supposing that after the Statute 
of Limitations had run against the ap- 
propriate action, by the reversioner 
against the tenant for life, for niesno 
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pr&fi/ts, or for waste, opod the original 
wrongful act of cuUifag down and 
conirerting the treea, an action of as- 
smqtni ibr money had and received 
for the purchase-money of the trees 
sold, which was in fact paid to the 
former tenant for life within six years, 
was maintainable against her represen- 
tatives after hor death. Hugftes v. 
Tht^mas. I3E,L474 

7 Though tlie cause of action accrued 
within the jurisdiction of the Supr^ie 
Court at Cakuiia, while both the par- 
ties were resident there, and by the 
King^s charter, granted in pursuance 
of tm stat. 13 G. 3. c. 63. that Court 
is s^thoriaed to exercise the same juris- 
diction in civil cases as is exercised by 
the Court of Kill’s Bench within Eng- 
Imd by the conMion law thereof t and as- ! 
autning that by such authority the provi- 
sions the Statute of Limitations 21 
Jac. l.c. 16.5.7.,and4^t2n. c. 16. 19. 
i^e transferred to India, as part of the 
law of England, atixiliary to the com- 
tnon Uw ; yet, by the express tenor of 
the savings in those statutes, as appli- 
cable to the Courts here, the plaintid 's 
tight of action upon an assumpsit is 
saved, if he (having returned home 
before the defendant) commence such 
action within six years after the de- 
fendant's return home, though more 
than six years had elapsed in India 
after the cause of action accrued there, 
and during the defendant's stay within 
the jurisdiction of the Court in that 
country. Williams v. Jones. 

IS E. R. 439 

(^) Wlmt aokntfwledgmmt will take a 
Case Ota of the Statute. 

I A letter, written by a defendant (who 
pleaded the Statute of Limitations to 
an action of assuntpsit) to the plain<«> 
tiff's attorney on being served with a 
writ, couched in ambiguous terms, 
neither expressly admitting or denying 
the debt, should be left to the jury to 
consider whether it amounts to ati ac- 
knowledgment of the debt, so as to 
lake it out of the statute. Lloyd v. 
Mamd. 2 T. R. 76() 

% If there be a mutual account of any 
aart between the plaintiff and defend- 
ant, fbr any item of which credit has 
^been given within six years, that is 
erlibnic^^ of an acknowle^ment of 
rixera being such an open account be- 
tweeji the parties, and of a promise to 


pay the balance, so as to take the case 
out of the Statute. CaiUng v. Skould- * 
i>g. 6 T. R. 169 

3 Evidence of an acknowledgment by 

the defendant within six years of an 
old existing debt of above six years 
standing due to the plaintiff's intestate, 
but which acknowledgment was made 
after the intestate's death, will not 
support a count by the administrator, 
laying the promise to be made to bis 
intestate, to which the Statute of limi- 
tations was i^leaded. Surrell {Admi^ 
nistrfUor) v. Wine. 3 E. R. 409 

4 An acknowledgment of a debt, 
though accompanied With a declara- 
tion by the defendant that he did not 
consider himself as owing the plain- 
tiff a farthing, it being more than six 
years since he contracted, is sufficient 
to take the case out of the Statute. 
Bryan v. Horseman, 4 E. R. 599 

5 So where the defendant, in an affida- 
vit for leave to plead tire Statute stated 
that since the biil of excharege (on which 
the action was brought) no demand for 
payment had been jnadt on him, it was 
deemed sufficient to be left to the 
jury, as an acknowledgment. Rucker 
V. Sir S. Ilannay. 4 E. R. C04, n. 

6 Under a plea of the Statute of Limi- 
tations, the plaintiff gave in evidence 
a letter of the defendant in answer to 
an application for payment of his 
debt, in which the latter referred the 
plaintiff to bis solicitors by whose 
opinion he sliould be governed, adding, 
“ they are in possession of my deter- 
mination and ability;** and also a con- 
versation with the defendant's solici- 
tors, in which they stated that if the 
plaintiff had any letter which would 
bind the defendant, the debt would be 

)aid, if it amounted to 100/. : this being 
eft to the jury, a verdict was found 
for the plaintiff; but the Court of C. P. 
inclining to think it did not take the 
case out of the Statute, granted a new 
trial. Bickfteil v. Keppel. 1 N. R. 30 

7 Assumpsit against the defendant ac- 
ceptor <rf a bill of exchange, and upon 
an account stated ; evidence that the 
defendant acknowledged his accept- 
ance, and that he had been liable, but 
said that he Was not liable then, be- 
cause it was out of date, and that he 
cottld not pay it, it Wstt not in his 
power to pay it, was hdd sufficient 
to take the case out of the statuteiupon 
a plea of actio nm acereuk infra sex 
annos. Leaper v. Tatton. 16 E. R. 420 
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8 I owe you not a farthing* for it is 
more than six years since/* .ia notto 
be left to the jury as evidence of an 
admission, to take a debt out of the 
Statute of Limitations. Coltman v. 
Marsh* 3 Taunt. 380 

(c) Statute, hw pleaded, 

1 The plaintiff may declare on the ori- 
ginal promise, although he relies on 
the subse^ent promise to take the 
' case out of the Statute of Limitations. 

Leaper v. Tatton, 16 £. R. 420 

S To an action brought by the assignees 
of an insolvent debtor, to recover 
money owing to him before his insol- 
vency,^ in which the plaintiffs de- 
clare, that in consideration of the 
money being due to the insolvent, the 
defendant promised to pay them as 
assignees, it is a bad plea to say * that 
the cause of action first accrued to the 
insolvent before the plaintiffs became 
assignees, and that six years had 
clap^ after the cause of action firsl 
accrued to the insolvent, and before 
the suing out of the writ of the 
plaint iffi.* Kinder v. Paris, 

2 H. B. 561 

3 Sim. Whether in such case, the de- 

fendant might plead that the money 
was firtst due to the insolvent, more 
than si.K years before the action was 
brought, and that he had made no 
express promise to the plaintiffs within 
six years ? 2 H. B. 561 

4 Assumpsit on a note payable by instal- 

ments, plea in bar as to the said se- 
veral causes of action, except the last 
instalment, that the said several 
causes of action did not, nor did any 
of them actJl'ue within six years 
Held, on special demurrer, that though 
some of the instalments might be bar- 
red, and the others not, yet that the 
introduction to the plea and the body 
of it were inconsistent. Gray v. Pin- 
dar. 2 B. & P. 427 

6 A replication to a plea of the Statute 
of Limitations shewed a bill of Mid- 
dlesex sued out by the plaintiff on the 
Bth of August, 1805, (being in the 
vacation) within six years after the 
cause of action acernea ; to which the 
fhertff returned non est inventus.; and 
then slated the ulias and a succession 
of pluries bills down to Easier Term, 
1811, to each of which but the last it 
was averred that jhe aherift' made no 
return^ and that the d^odant did not 


appear, but jhat he did appear to the 
last on the retiim-day, when the 
plaintiff oftered himself against the 
defendant in the plea aforesaid, as by 
the record and proceedings thereqf, re- 
maining in the said Court, Sfc, at large 
appears: Held, 1st, that this latter 
allegation had reference to all and 
every the prior process stated, and 
was therefore tantamount to an alle- 
gation of the sheriff’s return of non 
est inventus to the first bill of Middle- 
sex stated, with a prout patet, &c. 
against which there could be no aver- 
ment in pleading. 2dly, that the 
Court will take notice in pleading of 
the issuing of the bill of Middlesex 
on a day in vacation, though it be not 
pleaded to have been then issued as qf 
the preceding Term, Harrington v. 
Taylor, 15 E. R. 378 

6 An attachment of privilege is not a 
continuance of a bill of Middlesex, so 
as to avoid the Statute. Smiths, Bower. 

3 T. R. 662 

IV. IN TRESPASS OR CASE. 

1 Where the plaintiff complained of a 

plea of trespass, for that the defendant 
with force and arms assaulted and se- 
duced the plaintifFs wife, whereby he 
lost the comfort of her society, &c. 
against the peace, Ac. to his damage, 
&c : Sluare, whether this be tre^ass 
or case ? (and former authorities have 
considered it to be case) at any rate, a 
plea of not guilty infra sex annos is good 
on general demurrer. Maefudzen v. 
Olivant. 6 E. R. 3S7 

2 An action cannot be maintained 

against an officer of the customs, for 
seizing goods as forfeited by the re-» 
venue laws, unless it be brought within 
three months after the actual seizure; 
notwithstanding a suit is instituted in 
the Excheauer for the condemnation 
of the gooas, which is depending at 
the expiration of the three months. 
Godin s, Ferris, 2 H. B. 14 

3 Where the commander of one of the 
King^s^armed vessels seized a vessel 
and cargo at sea, and brought them 
into the next port on suspicion of 
smuggling, and afkr process in the 
Exchequer, the owner obtained an 
order for re-delivery, under which 
obtained only part of the goods from 
the defendant; the owner cannot 
maintain trover for the remainder, if 

Hh 
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the action were brought qfter time 
months from the otHginal seizure, 
though within three .months from the 
order of the re-delivery, Saunders v. 
Samd^t. 2 E. R. 254 

4 4 magistrate is liable to answer in an 


action for such part of an imprison^ 
meat suffered under bis warrant, as 
was wfthin six calendar moiiibn before 
the action commenced against him. 
Mofisey V. Johnson. 12 E. R. 67 


LIMITATION 


N* B. See post. tits, power. 

REMAINDER. 

1 The words limit and appoint may 
operate as words of grant, so as to 
pass a reversion. Shove v. Pincke. 

5 T. R. 124, 310 

S There may be a limitation to one un- 
born for life only, but not to the issue 
of such an one for life. Brudenell v. 
Eludes. 1 £. R. 452 

(And see 1 K. R. 442) 

3 If an estate be limited by deed to 

husband and wife, and the heirs on 
the body of the wife by the husband 
to be begotten, both have an estate 
tail. Denn \. Gil lot. 2 T. R. 431 

4 But if the remaindCf be limited to the 
heirs qf the body of the wife by the 
husband to be begotten, the estate tail 
vests in the wife solely. 2 T. R. 431 

5 Where Uiere is an estate limited to a 
person for life, with remainder to the 
heirs of the body of the same person, 
it is an estate tail; but the limitation 
of the remainder must be to the heirs 
of the body of that person alone ; 
there^re, if an estate be limited to A. 
for life, remainder to the heirs of the 
bodies of A. and B., it is not an estate 
tail. Denn v. Gillot. 2 T. R, 435 

6 A limitation by a deed, to the use of 
A. for life, with remainder to>//<e Jirst 
son qf the body of A. lawfully, issuing, 
and for default of such issue, to the 
second, third, and other sons of A. 
and of the several heirs male cf the 
body and, bodies of all and every such 
son. and sons respectively issuing gi ves 
an estate in tail mule to the> first son 
oi A. Owen.v. Smith. 2 iA ft 524 

7 By deedi and fine an . estate waa Umited 
to th^ use of the husband: for life^ re- 
mainder to trustees and their; heirs 
dui^g bis lifei to preserve contingent 
remainders, remainder to the wife for 
life, remainder to the trustees and their 
:h©irs. {not: saying during her life), in 
trust to^iupi^rt the eouiingent uses 
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and estates thereinafter limited, re** 
mainder to the first and other sons in 
tail, remainder to the wife in tail, re- 
mainder in default of issue to soch per- 
sons and for such estates as idie should 
appoint, &c. : Held, that the trus- 
tees took a legal estate in fee after the 
determination of the wife's Mfe estate, 
and that all the subsequent limitations 
were trust estates : Held also, that an 
appointment by the wife to the use of 
the right heirs of the husband could 
not unite with the anlecedetit life 
estate of the husband, but coukl only 
give an equitable estate to the person 
who at his death should answer the 
description of his right heir. Venables 
V. Morris. 7 T. R. 438 & 342 

8 A. being possessed of lands for a term 

of 999 years, previous to his marriage 
with ft, granted the term to B. and 
her heirs, immediately after the death 
of A. to hold the same to the said B. 
and her heirs to and for her and their 
own proper use for ever the mar- 
riage took efiect, A. survived B. and 
died without issue, intestate, and with- 
out having taken out administration to 
ft his wife; the term upon the death 
of A. went to his administrator, and 
not to the administrator of B. : the 
Court being of opinion that the deed 
must be construed as a present gift to 
the wife in case she survived her hus- 
band, to lake eilect in possession on 
that event. Dae d. Roberts r. Po/- 
gi'ean. 1 H. B. 535 

9 A., a grandfather after the mar- 
riage of his son B., who had two 
children then living, by deed con- 
veyed lands to trustees to the use of 
himself! for life; remainder to B. for 
life ; remainder to trustees, 3co. ; re- 
mainder tO' the use of such child or 
children of ft and in suoh shareSi Sac. 
as ft should appoint ; and in defeult 
of such appointment, to the use of 
all andi every the children of ft. and 
the heirs of their several and respeo- 
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five bodies as tenants in common^ but 
if only one such child, to the use of 
such only child, and the heirs of his 
or her body ; remainder to the right 
heirs of A, in fee then A. conveyed 
the reversion in fee to C. ; afterwards 
B. had other children, and died with- 
out appointing ; Held, that jB/s chil- 
dren look vested interests as tenants in 
tail, and that on the death of each 
child without issue, his share fell into 
♦ the reversion conveyed to C, Doe d. 

Tanrter v. Dorvilk, 5 T. R. 518 
10 By a marriage settlement, lands were 
limited to A. for life, remainder to B, 
his intended wife for life, with inter- 


mediate remainders, remainder to the 
heirs of the t)ody of /i. became 
a bankrupt, and by an Act of Parlia- 
ment passed to vest his estates in 
trustees for the payment of his debts, 
&c. the lands were given after pay- 
mei'it, &c. to B. for life, with such re- 
mainders over (in general terms of re- 
ference) as were limited by th^ settle- 
menu Under these circumstances B, 
had a vested estate-tail of which a re- 
covery might be suffered. Goodright 
d. Burton v. Rigby. 2 H. B. 40 

Affirmed in the Court of King's Bench 
5T.R. 177 


literary 


1 The Stat. 8 Ann. c. 19. s. 5. makes, 

it necessary for the printer of a book, 
composed after the passirtg of the Act, 
and published for the first time after the 
composition, which book is printed 
and published with the consent of the 
proprietor of the copyright, to deliver 
a copy upon the best paper to the 
warehouse-keeper of the Company of 
Stationers for the use of the library of 
the l)»iil^rsity of Cambridge, not- 
withstanding the title to the copy of 
such book, and the consent of the 
proprietor to the publication, be not 
entered in the register-book of the 
said Company. Cambridge Univer- 
sity v. Bryer. l(i E. R. 317 j 

2 An action is maintainable on the stat. 
8 Ann. c. 19. for pirating a single 
sheet of music. Clemcnti v. Goulding. 

11 E. R. 244 

And see IJime v. Dale. 

Slorace v. Longman. 

id. 244, 5, not is. 

3 An author, whose work is pirated be- 
fore the expiration of twenty-eight 
years from the first publication of it, 
may maintain an action on the case 
for damages against the ofiending 
party, although the work was not en- 
tered at Stationers' Hall, pursuant to 
the directions of stat. 8 Ann. c. 19. 
and although it was first published 
without the name of the author af- 
fixed. Bedford v. Hood. 7 T. R. 620 

4 Acting a piece on the stage, of which 
the plaintiff had bought the copyright, 
is not evidence of a publication by the 


PROPERTY. 


defendant within the meaning of stat, 
8 Ann. #.19. (foleman v. Wath/sn. 

5 T. R. 245 

5 An action lies to recover damages 
“ for pirating the new corrections 
and additions to an old work." Cary 
v. Longman. 1 E. R. 35S 

G No such action lies for publishing sea- 
charts on an improved and more use- 
ful principle, with material correc- 
tions, though many of the lines were co- 
pied from old charts. Sayre v. "Moore. 

1 £. R. 361, w. 

7 But the action lies for a servile imita- 
tion of parts of a book of chronology, 
though other parts of the book were d iV- 
ferent. Trusters. Murray. 1E.R.363,«. 

8 Two penalties may' be incurred on the 

same day on stat. 12 G. 2. c. 36. for 
selling books, the originals of which 
have been w ritten and published here, 
and afterwards re-printed in another 
country, and imported into this, if 
the, acts of sale he distinct. Brooke v. 
Milliken. 3 T. R. 509 

9 Tlie assignee of a print may maintain 
an action on statute 17 G, 3. c. 57. 
against any person who pirates it. 
Thompson v. Symmonds. 5 T. R!. 41 

10 In such an action it is not necessary 
to produce the plate itself in evidence : 
one of the prints taken from the ori- 
ginal plate is good evidence. 5 T. R.4 1 

1 1 The dale milst always appear on the 

print. ‘ 5 T. R. 41 

12 Whether, on an assighinerit, 

the name of the invehtot* or the as-* 
signee should appear I Thompson v. 
S^tmtmds. 5 T. R, 41 


H H 2 
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LOTTERY, 


See tits, affidavit I. ante, ^9, ifc. 

CONVICTION 199, 

1 An unstamped agreement to sell a 
share of a ticket in the lottery, before 
the tickets are deposited with the 
commissioners, is within the penalty 
inflicLed by s, 21. of 22 G, 3. c, 47. 
Rex V. Hawkesworth. 1 T. R. 450 

9 The sale of lottery tickets, by which 
the purchaser is to be entitled to all 
the benefit of them, except the 10/. 
prizes, is prohibited and made void by 
statute 22 G. 3. c. 47. Deep v. Shee, 
2 T. R. 617 

S Since that Act no interest in any 
ticket can be conveyed, less than the 
whole of the specific ticket or share ; 
and those shares not less than six- 
teenths. Per Bullcr, J. id. 622 

4 Tile printer of a newspaper publish- 
ing an illegal proposal tor gambling 
in the lottery, incurs a penalty under 
stdiute 22 G, 3. c, 47. s, 13., which 
enacts that no person shall sell the 
chances of tickets, &c. nor publish any 
proposal for it, under a penalty of 50/. 
King q. t.y. Smith, 4 T. R. 414, n, 
[N. R. The printers of the newspapers 
afterwards obtained an act of indern^ 
niip against penalties incurred before 
this determination. See stat. 32 G, 3. 
c. 61.] 

5 A plaintinr who sue.s for penalties un- 


der the 27 Geo, 3. c. 1 . s. 2. must 
make an affidavit previous to the suing 
out of the writ, specifying the amount 
of the penalties sued for. King q, t, 
V. Horne, 4 T. R. 349 

6 In an action for the penalty of the 
Lottery Acts, it is sufficient if the 
process state the sum to which they 
amount as the debt, without descri- 
bing it as arising from penalties, or spe- 
cifying the offence, provided there be 
an affidavit for that purpose, and it is 
also a sufficient compliance with the 
stat. 33 G, 3. c, 02. sect. 38. to state 
in the process that the plaintiff is ^ ap- 
pointed by the Commissioners of his 
Majesty’s Stamp Duties to prosecute,” 
King q. t, v. Pacy. 2 H. B. 601 

7 The ticket last drawn out of the lot- 
tery was considered as the last drawn 
ticket, so as to entitle the holder to 
a prize, though another number was 
never drawn, and no account could be 
given of it. Schinotti v, Rumsiead, 

6 T. R. 646 

8 It is not illegal for one of the persons 
mentioned in the second schedule of 
the Act 49 Geo. 3. c. 70. (local and 
personal,) as being authorized to sell 

I the city lands by lottery, to sell shares 
in the tickets and to receive for a share 
more than the proportionate part of 
five pounds for a whole ticket. Leese 
v. Rolfe. 5 Taunt. 120 


MANDAMUS. 


I. IN WHAT CASES, AND HOW GRANTED. 
II. ON WHAT GROUNDS REFUSED, 

HI. WRIT FORM OF. 

IV. RETURNS — HOW MADE. 


I. IS what cases, and HOW GRANTED. 

1 Upon application for a mandamus to 
be restored, the party must shew a 
primu facie title, because he may, if 
properly admitted* have another re- 
medy : Secus on a mandamus to ad^ 
miu Rex v. Jotham, S T. R. 577 

2 The Court granted a mandamus di- 
reeled, ta. the commissionerB of the 


land-tax in A. to elect a clerk to them 
in the department for the rates and 
duties on windows, houses, and 'lights. 
Rex V. The Commissioners of the land- 
tax for St. Martinis Westminster. 

1 T. R. 146 

3 A mandamus will lie to the commis- 
sioners of excise to grant a perniit, if 
a proper case be laid before the Court. 
Rex V, Commissioners qf Excise. 

2 T. R. 381 

4 The shipper of beer, oh which, the 
duty has been paid, which is shipped 

' for exportation to the Wcet-Jndies^n 
entitled to take the oath appointed by 
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88 G» 8. c, 54. s, 4. in order to obtain 
a drawback upon such beer, without 
being subject to any deduction out of 
such drawback, in respect of the quan- 
tity of beer to be charged in the vic- 
tualling bill of the master, for the con- 
sumption of the voyage, on which no 
drawback is allowed : and therefore 
the Court granted a mandamus to the 
collector of the excise to administer 
such oath. Rex v. Cookson. 

16 E. R.376 

5 The office of clerk of the Bridge-house 
estates in London being an ancient 
office for life, the duty of which is to 
superintend certain estates which are 
appropriated by the corporation to 
the support of London Bridge, some 
of those estates having been granted 
to them for that express pnr])ose, a 
mandamus lies to restore to it. Rex v. 
The Mayor, Aldermen, and Common 
Council of London, 2 T. R. 177 

6 A mandamus granted to restore to the 

office of clerk or surveyor of the city 
work ; which was also an office for life, 
on receiving which an oath was admi- 
nistered. 2 T. R. 177, n, 

7 Upon affidavits tliat one of two candi- 
dates for an office had a majority, 
only by means of illegal votes, the 
Court granted a mandamus, to the 
corporation to admit and swear in the 
other who appeared upf>n the affida- 
vits to iiave the greater number of le- 
gal votes ; and this although the first, 
was admitted and sworn into the 
office; there being no other specific, 
or at least no other so convenient 
mode of trying the right. Rex v. 
The Corporation of the Bedford Level, 

6 E. R. 356 

8 A mandamus may be granteil under 

slat. 11 G. 1. c. 4. to proceed to the 
election of an annual officer in a cor- 
pc ration, as well as to the head officer. 
The case of the Corporation of Scarbo^ 
rough, 2 T, R. 732,». 

9 If it appear with sufficient certainty 
to the Court, that a person has been 
elected mayor of a borough on the 
day appointed by the usage, who is 
not qualified to accept the office, by 
reason of his not having previously 
taken the sacrament within the lime 
limited by law, they will grant a man- 
damus to the electors to proceed to a 
new election under the stat. 11 G. 1. 

8 


c, 4. s, 2, as If no election had in fact 
been made. Rex v. Corporation of 
Bedford. 1 E. R. 79 

10 A charter having granted that upon 
the death or amotion of a principal 
hurgess (who is appointed to hold for 
life) it should be lawful for the mayor 
and the remaining principal burgesses, 
within eight days next following, to 

I elect another ; the eight days after a 
vacancy having slipped w^ithout an 
election, a mandamus was granted 
upon the stat. 11 G.\, r. 4. s, 2. to 
make an election. Rex v. The Mayor, 
Sfc, of Theiford, 8 E. R. 270 

1 1 A mandamus to a corporation to put 
the corporate seal to the certificate of 
the election of a corporator, in order 
that it may he laid before the King for 
his approbation, is granted of course. 
Rex V. The Mayor, of Yonk. 

4 T. R. 699 

12 Therefore such a writ was granted, 
directed to the corporation of York, 
on an affidavit that the recorder, 
applying, had the majority of legal 
votes ; though it was stated that the 
other candidate had the majority at 
the election, and that the corporation 
had already certified his election. 

4 T. R. 699 

13 Mandamus granted to compel a 
mayor and the capital burgesses .of a 
corporation to fill up two vacancies oc- 
casioned by the death of two capital 
burgesses, though there was an infor- 
ination in nature of a quo warranto der 
pending against the mayor, question- 
ing his title. Rexv, Grampound ( Corp,J 

6 T. R. 301 

14 Where there is no regular presiding 
sw'orn officer at an election, (dig. of 
churchwardens, one of whom by cus- 
tom, was chosen by parishioners pay- 
ing scot and lot, and the other ap- 
pointed by the rector, which latter in 
fact presided), the controul of the elec- 
tion devolves at common law upon 
the electors themselves : but unless 
there be a custom to regulate the 
time for making such election, it is 
not competent to a majority of the 
electors assembled at the time of such 
election to narrov^he period which 
the common law^ould allow; and 
therefore a resolution by them, that it 
shall conclude at a given time, must 
at least limit a Ume reasonable in it- 
self with respect to numbers and dis- 
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tance, and be of sufficient notoriety. 
But whether a resolution by a majority 
of the vestry, on the first day of the 
election, to close the poll at four 
o’clock on the next day, in a parish 
where the number of electors did not 
exceed 180, and where the affidavits 
stated a custom for 200 years, not to 
keep the poll open for more than two 
days, and no instance within living 
memory of extendinjj it beyond four 
o’clock on the second day, were suffi- 
. cient to warrant the closing of the 
poll at that time, while some of the 
voters were still coming in to poll, 
and others had no notice of the reso- 
lution, was a fit question to be tried 
upon a mandamus. Rex v. Winches- 
ter Bp.* s Commissary. 7 E. R. 573 

15 Where a charter of incorporation, 
after ordaining who should be entitled 
to be burgesses, directed that they 
should make application for that pur- 
pose to the mayor and commonalty on 
a day certain in each year, and at no 
other timet and then make due and le- 
gal proof of their qualifications, and 
A, and B. claiming to be admitted 
burgesses, made application to the 
mayor and commonalty on the char- 
ter day, and offered to make due and 
legal proof of their qualifications, but 
their applications were not heard, nor 
their proofs received on account of 
the time having been spent in other 
business ; the Court granted a 7naiida~ 
mus to the mayor and commonalty to 
enter an adjournment to a subsequent 
day, and then to hold a meeting, and 
receive and examine such proofs, ike. 
and a return to such mandamus that 
it was impossible for A. and B., before 
the expiration of the charter day, to 
make due and legal ptoof, &c., ac- 
cording to the intent of the charter, 
by reason of the day being consumed 
in the necessary business of the bo- 
rough, and that the mayor and com- 
monalty were not authorized to hear 
such proof on any other than the 
charter day, &c., was held ill and 
quashed. Rex v. The Mayor t Burgesses, 
find Commonalty of Carmarthen, 

1 M. & S. 697 

16 A mandamus will lie to compel a 
dean and chapter to fill up a vacancy 
among canons residentiary ; and on 
such a mandatnus the Court will com- 


pel an election at the peri) of those 
who resist. Chichester (Bishop) v. 
Harward. 1 T. R. 652 

17 If a visitor of a college in one of the 

Universities refuse to exercise his vi- 
sitatoriaj power by receiving and hear- 
ing an appeal, the Court will grant a 
mandnmtis to compel him. Rex v. 
Ely (Bishop.) 5 T. R. 475 

18 That a mandamus lies to a visitor to 

hear an appeal, and give «|pme judg- 
ment : see also Rex v. The Bishop of 
Lincoln. 2 T. R. 338, n. 

And post, tit. VISITOR. 

19 Where a parish consists of several 

townships, some of which maintain 
their own poor, and have overseers 
separately appointed, the Court will 
grant a mandamus for the separate ap- 
pointment of overseers for the remain- 
ing townships. Rex v. Sir W, Hor- 
ton, 1 T. R. 374 

(And see Rex v. Newell. 4 T. R. 266) 

20 If, on an appeal against overseers' 

accounts, the Sessions disallow some of 
the items, and do not order the over- 
seers to pay the balance to the sue* 
ccssors, two justices out of sessions 
may enforce payment of the ba- 
lance ; and if they refuse to interfere, 
the Court will grant a mandamus tev 
compel them to hear the complaint. 
Rex V. Carter. 4 T. 11. 246 

21 If the oversi ers after allowance oi 
their accounts by two justices at spe- 
cial sessions, and an order by (he jus- 
tices to })ay over the balance to their 
successors, which order is confirmed 
on appeal, refuse to pay such balance, 
the twojustices may issue their warrant 
to levy the same under 50 G. 3. c. 49. 
upon the aj)plicati(>n of one of the 
succeeding overseers, although the 
rest of the churchwardens and over- 
seers refuse to concur in such appli- 
cation ; therefore, where the justices 
refused to issue such warrant upon 
such application, the Court granted a 
mandamus. RSexv. Paseqe. 2M.&S.343 

22 Where the father and son were re- 
moved from A. to B. by two several 
orders of removal ; and the parish of- 
ficers of A. and B, agreed that the re- 
moval of the son should follow that of 
the father, without the expense of a se- 
parate appeal ; in consequence of which 
an appeal was only entered against 
the order removing the father; and 
after the sessions had determined tliat 
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the father was settled in A., and had 
quashed that order, A, refused to take 
baek the son: The Court grafted a 
mandamui to the sessions to receive 
and determine the appeal against the 
oixler removing the son, though at a 
subsequent sessions to that liolden 
■txt after the order of removal made ; 
the appeal being directed to lie entered 
nunc pro tunc with proper continu- 
ances. Rex V. The Justices of Wilt- 
shire, ^ • 1 E. R. 683 

2S A mmdumus was granted to the ses- 
sions to receire an appeal which was 
presented during the next sessions 
after an order of removal made, 
though not presented till after the 
day on which, by the practice of that 
sessions, appeals were required to be 
entered. Rex v. The Justices of Lei- 
cester;', 1 E. R. GS6 

21 Where an order of removal was 
made and executed on the day before 
the holding of the Rpiphany sessions, 
and the parish to which the pauper w^as 
removed, gave due notice and entered 
their appeal at the Raster sessions at 
which sessions the justices refused to 
hear the appeal, on the ground that it 
should have been entered at tfic Epiph- 
any sessions ; the Court granted a 
miQidmms to (he justices to receive such 
appeal, notwithstanding it appeared 
that tlie Epiphany sessions continued 
i'or fourteen ilays, and were afterwards 
twice adjourned to distant days, and 
that it was the practice of the sessions 
to allow appeals to be entered at any 
time during their continuance, or at 
the adjourijments, and to respite the 
hearing to the next sessions. Ret v. The 
Justice^ of Surrey, 1 M. & S. 479 
25 The stat. 16 Car, I, c. 4. s, 2. having 
continued the stat. 1. Jac. 1. c, 6., the 
2d and 3d sections of which last-men- 
tioned statute, in extension of the stat. 
5 Eliz, c, 4. authorize the justices in 
sessions (with the sheriff, if he con- 
veniently may,) to rate the wages of 
any labourers, &c. ; o: workmen what- i 
soever, &c. ; the Court granted a man- 
damus to the justices, &c* of Kent, to 
hear an application of the journeymen j 
militrs of that county, praying thcrti 
to make such rate ; which application 
the justices had refused to hear upon 
the merits ; considering that they had 
no jurisdiction over other than the 
wages of servants in husbandry. Rex 
t. The Justices of Kent. 1 4 E. R. 395 


26 If the lord of a manor refuse to ad- 
mit a person to whom a copyhold js 
surrendered on account of a disagree- 
ment respecting the fine to be paid, 
the Court will grant a mandamus to 
compel the lord to admit without ex- 
amining the right to the fine: for 
no right to the fine can arise till ad- 
mittance. Rex v. The Lord and 
Steward qf the Manor of Hendon, 

3 T. R. 484 

27 A mandamus lies to the lord and 
steward of a manor to admit one to a 
copyhold tenement who has a prima 
facie legal title in order to enable him 
to try his right; though equity had 
before refused to compel the lord to 
admit him for want of his shewing an 
equitable right to the property. But 
if there be a claim of a previous fine 
due to the lord in respect of the an- 
cestor from whom the party claims, 
the rule will only be granted on pig- 
ment of such fine or fines as shall be 
due. Rex v. Coggan. 6 E. R. 431 

28 A similar mandamus was just before 

granted to the Duke of I^eeds to ad- 
mit Mr. Conolly to certain customary 
tenements in the manor of Wakefield, 
in Yorkshire, to enable him to try his 
title thereto. id, 432, n, 

II. ON WHAT GROUNDS REFUSED. 

1 Wherever a parly has a specific legal 

remedy, the Court will refuse to gratil 
a mandamus, Rex v. Bishop of Ches- 
ter, 1 T. R. 396 

2 The Court will not grant a mandamus 
to a ministerial officer, such as the 
treasurer of a county, to obey an order 
of the Court of Quarter Sessional ; 
but the proper remedy in casC of his 
refusal to obey sucli order is by in- 

• dictment. Rex v. Bristow, 

6T. R. 168 

3 The Court refused a tnandarnm to the 
officers of the customs to register a 
ship transferred by the survivors of 
two part-owners, merchants, on I he 
ground that the executors of the de- 
ceastd part-owner, ought to have 
joined in the transfer. Rex v. Col- 
ketor of Customs, at Liverpool, 

2 M. & S. 223 

4 A mandamus to the mayor of Colches- 
ter to admit a recorder of that bo- 
rough refused, because there was a 
recorder dt facto, and the patties had 
another remedy by quo warranto : 
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though both of them claimed under 
the same election. Rex v. The Mayor 
,qf Colchester t 2 T. R. 259 

5 Mandamus to the mayor, &c. of Lon- 
don, to admit a person to the office of 
auditor of the Chambcrlain^a and 
Bridge-master's accounts, who had 
served it three years successively, and 
been elected again the fourth year by 
the livery, refused ; because the cus- 
tom of the city appeared to be, that 
no person should be elected to, or serve, 
the said office for more than two years 

" successively. Rex v. The Mayor of 
London. 1 T. R. 423 

6 A mandamus refused to restore to the 
office of clerk of the Bridge -house 
estates in London, though the party 
was irregularly suspended ; it appear- 
ing on his own shewing that there 
was good ground for the suspension, 
if the proceedings had been regular. 
Rex V. Mayor of London* 

2 T. R. 177 

7 Where a corporator, who was entitled 
to a dividend of certain profits, arising 
from a fishery which was eryoyed in 
partnership by the corporators, was 
suspended from such profits until he 
paid a fine imposed by a bye-law, the 
Court refused a mandamus to restore 
him to office ; he having a remedy by 
action and in equity fbr the share 
of the profits, if unjustly withholden 
from him, and the suspension not 
being equivalent to a removal. Rex v. 
Whitstaole Fishery Corporation. 

7 E. R. 353 

8 Where a charter of incorporation of 
Men. 7., granted to the citizens and 
commonalty in these words : Quod 
ipsi, et successores sui, in perpeiuum, | 
SINGULIS ANNis succEssivis, viginti 
quatuor concives civitatis in alderman- 
nos, necnon quadraginta alios cives 
ejusdem civitatis pro communi consilio 
civitatis illius eligerc, facere, et create 
possiMT and it appeared that in the 
year 1693, and the two following 
years, successive elections of the forty 
qonfimon-council-men had been made, 
since which time the usage had been 
pot to elect the aldermen or common - 
council-men annually : the Court re- 
fused a mandamus, which was applied 
for in order to raise the question 
against the usage whether the elec- 

^ tion of tho^e^ officers ought to be an- 
nual, there "being another remedy 


open to the parties making Ais appli* 
cation. Rex v. The Mayor and CitU 
zens cf Chester* 1 M. & S. 101 

9 Where, by the constitution of a edr* 

poration, a person having served a 
seven years' apprenticeship to a free- 
man residing in the town, is entitled 
to his freedom, and where by a bye- 
law the indentures must be inrolled 
by the town-clerk within a limited 
time, an apprentice who is bound to 
a freeman, resident only ctcasionally, 
and whose service is to be perform^ 
at another place, is not entitled to 
have his indentures inrolled, nor will 
the Court grant a mandamus to the 
town-clerk for that purpose. Rex v. 
Marshal. 2 T. R. 2 

10 The Court will not grant a mandamus 
to compel a Canal Company, pursuant 
to the provisions of an Act of Parlia- 
ment, to proceed to an assessment of 
the value of land, taken by them for 
the purposes of their canal ; and also 
of the recompense to be made for the 
damages thereby sustained; if the 
parties interested in the land do not 
make their application to the Court 
within a reasonable time afler the land 
was taken by the Company; especi- 
ally, if the parties have another re- 
medy by ejectment. Rex v, ^airforth 
and Keadby Canal Company. 

1 M. & S. 32 

1 1 If trustees under a Road Act turn a 
road through an inclosure, and make 
the fences at their own expense, and 
repair them for several years, the 
Court will not compel them by man* 
damns to continue such repairs^ unless 
there be a special provision in the Act 
to that eflect. Rex v. The Commission- 
ers qf the Llandillo District. 

2 T. R. 232 

12 It seems that an indictment against 
Commissioners of an Inclosure Act, 
for not obeying an Order of Sessions, 
directing them to set out a road as a 
public road, would not be such a re- 
medy to the party, supposing him enti- 
tled to have the road so set out, as 
would make the Court refuse to inter- 
fere by mandamus. Rex v. The Cota- 
missioners of Dean Inclosure. 

2M.&S. 80 

13 No mandamus lies to the Archbishop 
of Canterbury to issue his fiat to the 
proper ofiicer, &c. for the admission 
of a doctor of civil law, graduated at 
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Cambridge, as an advocate of the Court 
of Arches. Bex\, Canterbury (Ahp.) 

8 E. R. 312 

14 The Court will not grant a mandamus 

to a bishop to license a lecturer with- 
out the consent of the rector, where 
such lecturer is supported by volun- 
tary contributions, unless an immemo- 
rial custom to elect without such con- 
sent is shewn. Rex v. The Bishop of 
London, 1 T. R. 313 

15 A mandamus to a bishop to license a 
curate of an augmented curacy, where 
there was a cross-examination, refused, 
because the party had another specific 
legal remedy by quare impedit, Rex 
V. The Bishop of Chester, 

1 T. R. 396 

16 Where no immemorial custom ap- | 
peared to appoint a lecturer in a pa- 
rish church, and on the contrary it ap- 
peared that the lectureship was found- 
ed in 1658, when the episcopal consti- 
tution was suspended,and consequently 
there could not be the joint assent of 
the bishop, the rector, and the vicar, 
to the endowment; a mandamus to 
the bishop to license a lecturer, with- 
out the assent of the vicar, was denied ; 
though it appeared that the lecture- 
ship was originally endowed by the 
rector, with an annual stipend payable 
out of the impropriate rectory, and 
that several lecturers had from time to 
time been accepted by the bishops and 
vicars for the time being. Rex v. 
The Bishop of Exeter, 2 E. R. 462 

17 The Act of Uniformity, 13 and 14 
Car, 2. c, 4. s, 19. having enacted that 
no person shall be allowed to preach 
as a lecturer, in any church, &c. 

unless he be first approved and 
** thereunto licensed by the Archbi- 
** shop of the Province, or Bishop of 
the Diocese/* &c. the Court will not 
entertain a motion for a mandamus to 
the bishop to license a lecturer ap- 
pointed by the parish upon the previ- 
ous refusal of the bishop to do so, upon 
the alleged ground of unfitness in the 
party elected, unless it be shewn that 
the like application had also been 
made to the archbishop and rejected 
by him. Rex v. Bishop of London. 

13 E. R. 419 

a|8 The Court discharged a rule for a 
mandaims 'io ibie bishop of London to 
license a clerk chosen by the inhabi- 
tants of &• Bartholomew^ Exchange, 


London, to, an endowed lectureship in 
the parish church there, upon affidavit 
made by the bishop that the party 
elected had been admitted before him 
with a view to his being approved 
and licensed/* (which are the words 
of the stat. 13 & 14 Car, 2. c. 4. s, 19. 
imposing that function upon the Arch- 
bisnop or Bishop before any lecturer 
may lawfully preach); that he had 
made diligent inquiry concerning his 
conduct and ministry, and being con- 
vinced from such inquiry that he was 
not a fit person to be allowed to lec- 
ture, he had conscientiously deter- 
miner!, after having heard him, that he 
could not approve or license him there- 
unto, And the rule which included 
the Archbishop of Canterbury, as well 
as the Bishop, in the alternative, was 
also discharged as against the former 
(against whom it was not pressed); 
though it was considered to be equally 
open to the party to make a substan- 
tive application against the Archbishop, 
if he declined to inquire as to his fit- 
ness, with a view to approve or disap- 
prove of him as a fit person to be li- 
censed. Rex V. Archbishop cf Can* 
terbury and Bishop of London. 

15 E. R. 117 

1 19 An immemorial custom for the inha- 
bitants of a parish to elect a lecturer 
is binding on the rector; but where 
there is no such custom, and the lec- 
turer has been paid out of the poor- 
rates, the Court will not grant a man- 
damus to the rector to certify to the 
Bishop the election of a lecturer 
chosen by the inhabitants. Rex v. 
Field. 4 T. R. 125 

20 Where the minister of an endowed 
dissenting meeting-house had been ex- 
pelled by a majority of the congrega- 
tion, the Court refused a mandamus to 
restore him, which was applied for in 
order to enable him to justify his con- 
duct, because it did not appear that 
he had complied with all the requi- 
sites necessary to give him a primd 
facie title. Rex v. Jotham. 

3 T. R. 575 

21 On a commission of charitable uses, 
it was agreed between the lord of* the 
manor of A. and the inhabitants of 
IV, within the manor, that certain 
copyhold lands should be let for the 
maintenance of a stipendiary curate 
of the chapel of W* to4>e nominated 
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by a majority of the inl^abitants, and 
to be allowed by the lord, and by him 
presented to the ordinary for a licericc 
to preach; the usua^e of norninatjm^, 
4&C, had been pursiwnt to t'lv agree- 
ment; and now the lord having re- 
fuijed to allow and present the nominee 
of the majority of the inhabitants, the 
latter prayed a mandamus, which the 
Court refused ; for their right is either 
a mere trust, and then their remedy 
is in equity ; or it is a legal right, and 
then a quare impedit will lie. Rex v. 
Marquis of Stafford, 3 T. R. 646 

22 The publication of a pamphlet against 

the established religion in the Uni- 
versity of Cambridge, is an offence 
within one of the Statutes of the Uni- 
versity, and punishable by banish- 
ment by the Vice-Chancellor, assisted 
by the heads of colleges in the Vice- 
Chancellor’s Court: and though the 
statute inflicting that punishment 
adds, that the party shall be banish- 
ed from his college, the Court will not 
grant a mandamus to restore a person 
to the franchises of the University, 
against whom, only banish men t from 
the University is pronounced in the 
above Court Rex v. Cambridge Uni- 
versity, 6 T. R. 89 

23 In the case of a private eleemosynary 

lay foundation, if no special visitor be 
appointed by the founder, the right of 
visitation, in default of his heirs, de- 
volves upon the King, to be exerci- 
sed by his great seal; and on that 
ground the Court refused to interfere 
by mandumus to comf)el the master 
and fellows of St. Catherine's Hall, 
Cambridge, to declare one of their fel- 
lowships vacant, and to proceed to a 
new election. Rex v. St, Catherine's 
Hall, Cambridge, 4 T. R. 233 

24 A mandamus to admit a vestry clerk 

refused. Rex v. Croydon Churchwar- 
dens. 5 T. R. 713 

25 Mandamus to the churchwardens to 

make a church-rate refused, it being 
a subject of ecclesiastical jurisdiction. 
Hex V. The Churchwardens of St, Peter, 
Thetford, 5 T. R. 364 

26r A Tate to reimburse churchwardens 
sums as they had expended, or 
msglit thereafter expend, on the pa- 
rish cburch, would be bad on the face 
•f it, as ill part retrospective; and 


therefore the Court would not grant a 
mandamus to the chapel-wardens of a 
township within the parish to make 
such a rate for raising their accustom- 
ed proportion of the whole: and their 

I refusal to make such a rate, vvlien de- 
manded, applying as well to the form 
as to the substance of the demand, the 
Court would not grant the mandamus 
to raise the money in the common form 
of such a rate prospectively, out of 
which the churchwai^ens might repay 
Ihemselvcs. Rex v. Haworth Cliapel- 
wardens, 1 2 E. R. 556 

27 A mandamus to country justices, to 
rate a parish within their jiirisdiciiou 
in aid of another parish, lying within 
a borough, which has an exclusive 
jurisdiction, refused ; because they 
have no means of inquiring into the 
complaint. Rex v. Holbech. 

. 4 T. R. 778 

28 By an Act of Parliament for main- 

taining the poor at Southampton, and 
for otlicr purposes, and incorporating 
the guardians, power is given to the 
guardians to raise money for certain 
j>urposes, and to appoint a treasurer 
who is to account to them and pay 
over, &c. according to their order; 
and an appeal is given to the Quartcr- 
Ses>iuns against any thing done under 
the Act, who have power to make such 
order therein, either by directing 
the money to be returned, or other- 
wise, as to them shall seem meet:” 
the guardians ordered the treasurer to 
pay a sum of money for a purpose 
different from those mentioned in the 
Act, against which an appeal was en- 
tered at the sessions, where that sum 
was disallowed in the account, and 
the treasurer who had paid it was 
ordered to repay it to the succeeding 
treasurer : the Court refused to grant 
a mandamus to compel the late trea- 
surer to pay over the money accord- 
ing to the Order of Sessions, because 
he was a ministerial officer, and bound 
to obey the order of the guardians. 
Rex V. Shaw, 5 T. R. 549 

29 The Court will not grant mandamus 
to magistrates to order them to issue 
warrants of distress to levy a poors- 
rate on certain persoiis who have re- 
fused to pay » unless those persons have 
been previously summoned by the 
justices; but they will grant a metuh 
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damus to th^rri to receive complaints, 
^rc. against the persons who refuse 
to pay, 3fc. and to proceed there- 
upon to levy, A-c. Bex v. Betit, 

6T. R. 198 

30 Where the weavers presented a peti- 
tion to the justices at s^essions, pray- 
ing them to limit a rate of wages, 
according to the provisions of stat. 
5 c, 4. s, 15., and 1 Jac, 1. c. 6. 
s, S,, and the justices heard the peti- 
tion and counsel in support of it, and 
after making inquiry and examining 
witnesses upon the subject, deter- 
mined that they could not make any 
rate more beneficial to the weavers : 
the Court refused a 7nanda7niis to the 
justices to hear and determine, al- 
though they did not examine the wit- 
nesses tendered by the petitioners, nor 
any witnesses upon oath, or in open 
Court. Rex v. The Justices of Cum- 
berland, 1 M. & S. 190 

The Court will not grant a mandamus 
to the justices at sessions to re- hear 
an appeal against an order of remo- 
val, after judgment given by them, 
and entered by the clerk of the peace 
for quashing the order; upon the 
ground that the justices at sessions 
were divided in opinion, and that the i 
judgment was entered by mistake, in- I 
stead of an adjournment of the appeal. 
Rex V. The Justices of Leicestershire. 

1 M. & S. 442 

A mandamus to the justices in ses- 
sions, to allow an item of charge in 
the coroner's account, refused ; be- 
cause the justices were of opinion, 
under the circumstances, that there 
was no ground to suppose that the de- 
ceased had died any other than a 
natural, ihoiigh a sudden death ; and 
therefore that the inquisiiion had not* 
l)€en duly taken ; and the Court see- 
ing no reason for interfering with that 
judgment. Rex v. The Justices of Kent. 

11E.R. 229 

33 The 13 G. 1. c. 23. s. 5., for settling 
disputes between clothiers or makers 
of woollen goods, and weavers, or per- 
sons employed in such manufactures," 
does not relate to demands against 
clothiers by the owner of a scribbling 
and carding mill for work done by 
hiia for the clothiers in teasing, scrib- 
^bling, carding, and stubbing wool 
at his mill : therefore the Court re- 1 


fused a ntmdamm to two justice to 
hear and determine such demaffids. 
Rex V. Ile^wood. 1 M. & S.624 

34 The defendants appealed to the ses- 

sions against a conviction on a penal 
statute, where the conviction was af- 
firmed : afterwards the record was re- 
moved by certiorari, where the con- 
viction was quashed for a defect in 
the information ; then the prosecutor 
moved that a mandamus might issue to 
compel the magistrates to proceed on 
the original information : but the 
Court refused to make such a rule. 
Rex V. Jukes, 8 T. R. 625 

35 The 16 Q, 3. c, 30., which gives 
an appeal to the sessions against a 
conviction for deer-stealing, requires 
the person appealing to give six days' 
notice; and if an appeal be entered 
without notice, the sessions have no 
authority to adjourn it to the next ses- 
sions : where the sessions did so ad* 
joiirn the appeal, and at the next ses- 
sions it was dismissed for want of no- 
tice, the Court: refused to grant a 
mandamus to the justices to re-hear it; 
Rex V. The Justices of Oxfordshire, 

1 M. & S. 446 

36 A jnandannis to the steward of a 

manor to admit a cojiylioldtr claim- 
ing by descent refused, because he had 
a complete title against all the world 
but the lord without admittance. Rex 
V. Renneit. 2 T. R. 198 

III. rOUM OF WRIT, 

1 A mandamus directed not to a corpo- 
ration by its corporate name, but to 
more persons than are by the charter 
required to do the thing enjoined 
the mandamus, seems ill. Rex v. Smith. 

2 M. &S, 583 

2 III a mandamus to a company in a cor- 
jxiration to ciimpcl them to inrol in- 
dentures of apprenticeship, it isr suffi- 
cient to state generally that those Who 
have served a free burgess, &c. uuder . 
indentures of apprenticeship, and whose 
indentures, have been in rolled, are en- 
titled to be admitted to their freedom ; 
that A, B. had served, &c. that his in- 
dentures ought to have been mfolled 
on being tendered, &c. and that they 
were tendered for lliat purpose, but 
that the defendants refused to inrol 
them. Rex v. Coopers^ Company of 
Newcastle-on-Tyne, 7 T. B. 543 
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3 Wliere a mandamus to ih-e ordinary, to 

lieeme a curate, only stated that he 
had been duly nominated and ap- 
pointed by the inhabitants to be cu- 
rate, without stating either the con- 
sent of the rector, or any custom for 
the inhabitants to make such nomi- 
nation and appointment, the Court 
quashed the writ, upon the ground 
that the writ should have stated those 
facts which constituted the duty of 
the ordinary, and induced an obliga- 
tion upon him in point of law to do 
the act required. Rex v. The Bishop 
of Oxford. 7 E. R. 345 

4 After a return has been made to a 
mandamus, the defendant cannot make 
any objection to the writ itself. Rex 
V. Mayor, Sfe. of York. 5 T. R. 6() 

IV. RETURNS now MADE. 

1 If a return to a mandamus consist of 
several independent matters, not in- 
consistent with each other, but part 
of them good in law and part bad, 
the Court may quash the return as 
to such part only as is bad, and put 
the prosecutor to plead or traverse the 
rest. Rex v. The Mayor, of Cam- 
bridge. 2 T. R. 456 

f That A. was not a burgess ; that he 
was not eligible to the office of com- 
mon-councilman ; and that he was 
not elected, are not inconsistent re- 
turns. 2 T. R. 456 

3 If two or more inconsistent causes be 
returned to a mandamus, the Court 
will quash the whole return. 2 T. R. 
456 : and Rex v. The Mayor of York. 

‘ 5 T, R. 66 

4 It is inconsistent to state in a return 
to a mandamus (to certify the election 
of a recorder, supposed in the writ to 
be on the i5th of January) that the 
corporation were not then duly assem- 
bled ; and afterwards to state the elec- 
tion of another corporate officer, to 
wii, on the 15M of January. The day 
in such a case is material ; and then 
its being laid under a viz. does not 
make any difference. 

5 T. R. 66 

5 A rdturn to such a mandamus, that 

the corporation were not duly assem- 
bled to proceed to the election of a 
recorder, is bad ; because it contains 
% ^negative pregnant. Rex v. Mayor 
if York. 5T. R. 66 


6 If the writ set forth all the proceedings 

of the election, concluding, by rea- 
son whereof A. was clected,^^ it is a 
bad return to say that he was not 
elected ; the defendant should traverse 
one of the facts alleged. Rex v. Mayor 
of York. 5 T. R, 66 

7 In a return to a manda^nus to a corpo- 
ration to restore a member who had 
been removed, it should ai>pcar that 
the body removing had proved the 
charge for w^hich the member was re- 
moved : it is not sufficient to state 
merely that he was present when the? 
charge was made and did not deny it. 
Rex V. Faversham Fishermen's Company. 

8 T. R. 352 

Affirmed by Lord Kenyon, C. J. and 
Lawrence i., in Harman v. Tuppenden. 

1 E. R. 562-3 
Arid see Rex v. Burgesses of Carmar- 
then, 1 M. & S. 697, ante, page 470. 

8 Masters of grammar-schools must be 
licensed by the ordinary, who may . 
examine the party applying for a 
licence as to his learning, morality, 
and religion : Therefore, it is a good , 
return to a mandamus (to the ordinary 
to grant a licence to a schoolmaster), 
to state that he bad suspended grant- 
ing his licence until the party would 
submit himself to be examined touch- 
ing his sufficiency in leaniing. Rex 
v. The Archbishop of York. 

6 T. R. 490 

9 A return (by a rector to a mandamus 
to restore a parish clerk) held insuf- 
ficient, because it did not state that 
the party had been summoned to an<- 
swer to a charge, before he was re- 
moved. Rex v. Gaskin. 

8 T. R. 209 

10 The Court will not quash a return to 
a mandamus (which directed an infe- 
rior Court to givejudgment on an in- 
dictment) merely because it states an 
erroneous judgment given below; but 
a writ of error must be brought to re- 
verse the judgment. Rex v. The Jus- 
tices of the W. R. of Yorkshire. 

7 T. R. 467 

1 1 Though by the statute 9 Am. c. 20, 
s. 2. the prosecutor of a mandamus to 
which there is a return, and issue taken 
on the facts therein, had an option 
to try the question in the same cotiiity 
in which he might have brought an 
action for a false return ; yet if all 
the material facts are allege in one 
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fiouQiy, and issue taken thereon there, 
he cannot issue the venire facias into 
another eounty, though he might ori- 
ginally have alleged the facts there. 


and hav^ tljere l;M*ought bis ac|io^ for. 
a false return. iKcx v. The May 0 r, 
4 c. of Newcastle. \ E. R. 114 


MANOR. 


I. LORD OF. 

(a) What acts he may do. 
11. COURTS AND CUSTOMS. 

IIL pleadings and evidence. 


I. LORD OF. 

(a) What acts he may do, 

I If a lord of a manor convey a custo- 
mary estate to the tenant, he cannot 
reserve to himself the ancient services ; 
for the tenant by reason of the statute 
of quia emptores must then hold of 
the superior lord. Bradshaw v. Law- 
eon. 4 T. R. 443 

3 Where the lord of a customary manor, 
by his deed, made since the statute of 
quia emptores, granted to his custo- 
mary tenant, who then held by the 
payment of certain customary rents 
«nd other services, that in considera- 
tion of a 61 penny fine (or 61 years^ 
rent), he, the lord, ratified and con- 
firmed to the tenant and his heirs alt 
his customary and tenant-right estates, 
with the appurtenances, &c. and 
granted that the tenant and his heirs 
should be thereof /reed, acquitted, ex- 
empted, and discharged from the pay- 
ment qf all rents, fines, heriols, SfC. 
dues, custo?ns, services, and demands, at 
any time thereafter happening to be- 
come due in respect of the tenancy; 
except one penny yearly rent, and also 
excepting and resei'ving suit of Court, 
with the service incident thereto ; and 
saving and reserving all royalties, es- 
cheats, and forfeitures, and all other 
advantages and emoluments belonging 
to the signory, so as not to prejudice 
the immunities thereby granted to the 
tenant; and also granted liberty to 
cut timber^ and to sell or lease, &c. 
witboi^t licence : Held, tiiat such con- 
firms^ion to the tenant of his custo- 
mary and tenant-right estate, freed, 
&c. from all rents and seirvices, ex- 
cept, ficc. Was tantamount to a release , 


of those rents and services not speci- 
fically excepted ; and that by virtue 
thereof, the customary tenement be- 
came frank-fee, or held in free and 
common socage ; and that the old 
customary estate, which before was 
not devisable, was extinguished, and 
became thereupon devisable by the 
Statute of Wills. Such customary 
estates, which are peculiar to the 
north of England, are not freehold, 
but seem to fall under the same general 
consideration as copyholds ; alienable 
by bargain and sale, and admittance 
thereon, and not holden at the will of 
the lord. Doe d. Reay v. Huntington. 

4 E. R. 270 

3 The lord of a manor, to whom the 
grant of a market is made irfra villam 
de W. may hold it any whereinfra villam 
de W. : and whether villa extend to 
the town of W., or the township or 
parish of W., the lord has a right to 
remove the market-place from one si- 
tuation to another within the j^recinct 
of his grant. And though he should 
have holden it for above 20 years 
within the township of W., where 
the grant only gave it him within the 
town properly so called at the time, 
yet if he afterwards give notice of the 
removal to another plaee in the town- 
ship, the public have no right to go 
upon his soil and freehold in the old 
market-place ; and any person going 
there is lialde to an action of trespass 
by the lord. Curwen v. Salkeld. 

3 £. R; 53a 

4 The lord of a manor, as such, has. no 
right, without a custom, to enter 
upon the copyholds within the ma- 
nor, under which there are mines and 
veins of coal, in order to bore for* and 
work the same : and the copyholder 
may maintain trespass against him for. 
so doing. Bourne v. Taylor. 

10 E. R. m 

5 Though the lord of a manor id 
wall may by conveyance and acts of 
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64rnctship estAblwh hw. rigUt to h\\ 
tin mitleB within the liianor^ «s well 
\fnder the freehold tenements under 
customary tenements and the wastes ; 
yet consistently therewith, the tenants 
of certain tenements in a viil within 
the manor, some of them freehold 
and some customary, may^ by acts of 
ownership for more than twenty years 
past, establish their right to copper 
mines, as well under the waste and 
customary lands, as under the freehold 
lands within the vill. Curtis v. Daniel. 

10 E. R.27J 

II. COURTS AND CUSTOMS. 

1 To constitute a Court-baron, it must 
be held before two free suitors at least. 
Rumsey v. Walton. 4 T. R. 446, n. 

2 An amercement at a Court-leet for a 
private injury to the lord is illegal, 
though there be a custom to warrant 
it. Wood Lomu. 6T. R. 511 

3 A custom to swear the jurors at one 
Court-leet to inquire, and to return 
their presentments at the next Court, 
is bad in law. Davidson v. Moscrop. 

2 E. R. 56 

4 A custom within a manor, that lands 
shall descend to the eldest sister, where 
there is neither a son nor a daughter, 
does not extend to an eldest niece; but 
the lands must descend according to 
tlie rules or the common law', in de- 
fault of such son, daughter, and sis- 
ter. Dem d. Goodwin v. Spray. 

1 T. R. 466 

5 It seems that a custom for the homage 
to assess a compensation in lieu of he- 
riotf to be paid by an in-coming 
copyholder on surrender or alienation 
is not good. Parkin s. Rudeliffe. 

1 B. A P. 282 

6 If the lord of a manor set up a cus- 
tom to have the best live or dead chat- 
tel as an heriot ? — Sm. — I f the tenant 
can modify that custom by pleading 
another that tiie homage shall assess a 
compensation in lieu of the heriot ? 

1 B. & P. 282 

And see Kingsmill v. Bull, next page. 

7 A custom that all the customary te- 
nants of a manor having gardens, par- 
cels of their customary tenements re- 
spectively, have immemorially by 
themselves, their tenants and occu- 
piers, dug, taken, and carried away 
from a 'waste within the manor, to be 
used upon their said customary tene- 
mma\»rfar the purpose of making and 

6 


repmting grass plots in the gdrdens, 
parcels ^ the same respectively, for the 
^improvement thereof, such turf cover- 
ed with gj'ass, ft for the pasture of 
cattle, as hath been ft and proper ix> he 
so used, at all times of the year, as 
often, and in such quantity as occasion 
hath required, is had in law, as being 
indehnite and uncertain, and destruc- 
tive of the common : and so is a simi- 
lar custom for taking and applying 
such turf for the purpose of making 
and repairing the banks and mounds in, 
of, and for the hedges and fences of 
such customary tenements. Wilson 
V. WiUes, Knt. 7 E. R. 121 

III. PLEADINGS AND EVIDENCE. 

1 An allegation in a declaration that 
one was seised of a manor of ¥., and 
that he and all those whose estates he 
has in the said manor have immemo- 
rially appointed a sexton of the parish 
of F., is sustained by proof of hi& 
seisin of a quondam manor which had 
ceased to be a legal manor for defect 
of freehold tenants, and existed now 
only by reputation, Soane v. Ireland. 

10 E. R. 259 

2 Where the defendant justified under 

the lord, as being seised in fee of the 
veins of coal lying under the co- 
pyhold tenements, togcthei' with the 
liber ty of boring for and getting the 
coal, &c. it is not enough for the 
plaiutHl’ to reply, that as well all the 
veins of coal under the said closes hi 
which, &c. as the rest of the soil 
within and under the came, had imme- 
morially been parcel of the manor and 
demised and deiniseable by copy, &c. 
without any exception or reservation 
of the coal, &c. ; unless he also ira.- 
yerse ike liberty of working the mines, 
because the plea claims such liberty 
not merely as annexed to the seisin in 
fee, to be exercised when in actual 
possession, but as a present liberty, to 
be exercised during the continuance 
of the copy holder's estate : and there- 
fore, the replication is only an argu- 
mentative denial of the liberty, and 
does not confesa and avoid it. Bourne 
V. Taylor. 10 E. R. 189 

1 Where a plea of justification iu tres- 
pass for taking two horses, as heriots, 
stated a custom in the manor that the 
lord from time mmenioHal, until the 
dwision of a certain tenement into 
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moieties, had taken and been accus- 
tomed to take a heriot upon the death 
of every tenant dying seised; and 
Mince the division the lord bad taken 
and been accustomed to take on the 
death of every tenant dying seised 
of either of the moieties a heriot for 
each moitay : this must be taken to 


be one en|ire custom, and not two 
distinct customs, the one applicable 
to the tenement brfare, and tbe other 
({fter the division of it: and being 
said to be an immemorial customi»it 
is disproved by evidence that the divi- 
sion was made within memory. King$- 
mill, Bart, v. Bull, 9 E. R. 185 


MARRIAGE. 


^ N. B. See llderion v, Ilderton, 

2 U* 6. 145, ante, 288 

1 Bai^tards are within the meaning of 
tbe Marriage Act, stat. 26 G, 2. c. 33. 
vi^hich requires the consent of the fa- 
ther, guardian, or mother to tbe mar- 
riage of persons under age, who are 
uol married by banns. Rex v. Hodnot. 

1 T, R. 96 

9 All marriages, whether of legitimate 
or illegitimate children, are within 
the general provisioiis of the Marriage 
Act 26 G. 2. c. 33. which requires all 
marriages to be by banns or licence : 
and, by three judges, a marriage of an 
illegitimate minor had by licence with 
the consent of her mother is void by 
the Hth section; the words father 
and mother in that section meaning 
legitimate parents : by one Judge, it 
is casus omissus in the Act, and tbe 
marriage good. Priestley v. Hughes, 
HE. R. 1 

3 Evidence that British subjects in a 
foreign country, being desirous of in- 
termarrying, went to a chapel for that 
purpose, where a service in the lan- 
guage of the country was read by a i 
person habited like a priest, and in- i 


terpreted into English by the oiBhiat- 
ing clerk ; which service the parties 
understood to be the marriage service 
of the Church of England ; and they 
received a certificate of the marriage 
which was afterwards lost; is suffi- 
cient whereon to found a presump- 
tion (nothing appearing to the con- 
trary) that the marriage was duly cer- 
kbrated according to the law of that 
country, particularly after 11 years* 
cohabitation as man and wife till the 
period of the husband’s death ; and 
such British subjects being attached 
at the time to the British army on 
service in such foreign country, and 
having military possession oi the 
place, it seems that such marriage so- 
lemnized by a priest in holy orders 
(of which this would be reasonable 
evideffce) would be a good marriage 
by the law of England, as a marriage 
contract per verba de preesenti before 
the Marriage Act; marriages beyond 
sea being excepted out of that Act \ 
and it would make no diflerence if 
solemnized by a Roman Catholic 
Priest, Rex y. Brampton (Inhab,) 

10 E. R. 282 


MESNE 


Pleadings and Evidence, 

1 The defects of a declaration in an ac- 
tion for mesne profits, in not stating 
time when the defendant broke 
and entered the messuage, &c. and 
ejected the plaintiffi from the occupa- 
and in stating only that 
, . .^tidant kept and continued the i 
plaintiff 80 ejected for a long space of \ 
nme, without stating for how long;] 


PROFITS. 


are cured bv the operation of the stat. 
4 Ann. c. 16, after judgment by de- 
fault and writ of inquiry of dfimages 
executed; so that no objection can 
be taken in arrest of final judgnjent 
for such defect in form. Higgifis v, 
Highfield. 13E. R. 407 

2 In trespass for mesne profits, upon a 
plea of the general issue, evidence is 
not admissime that the plaintiff had 
accepted the rent of the premises for 
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the time in dispute, apd had ag^reed 
to ware the costs of the ejectment. 
The d. Hill v, Lee, 4 Taunt. 459 
9 Senible, that a tenant, whose under- 


tenant retains the possession after the 
Term, is not liable for mesne profits. 
Per Mansfield, G. J. Bume v. Rich- 
ardsoH. 4 Taunt. 7 SO 


MILITARY LAW. 


I. OFFICERS. 

(a) Authorities and Incapacities. 

II. COURTS MARTIAL. 

(«) How constituted, and Juris- 
diction of. 

III. SOLDIERS {Regular). 

IV, MILITIA. 

V. VOLUNTEERS. 


I. OFFICERS. 

(a) Authorities and Incapacities. 

N. B, For the Liability of Military 
Officers, see Myrtle v. Beaver. 

Rice V. Shute, ante, page 62 

1 It is not incident to the office of com- 

mander in chief of a squadron to have 
authority to hold a Court-martial. 
Johnstone v. Sutton {in error), in Cam. 
Scac. 1 T. R, 548 

Affirmed in Dom. Proc. 1 T. R. 784 

2 An action of trespass lies for an in- 
ferior military officer against his f:u- 
perior officer (both being under mar- 
tial law), who imprisons him for dis- 
ob^ience to an order made under 
colour, but not within the scope of 
military authority. Although the im- 
prisonment be followed by a trial 
by, a Court-martial. Warden v. Bailey. 

- 4 Taunt. 67 

3 ITJso colonel of a regiment has no au- 

tiiority to order his serjeant to pay 
money towards lighting and warming 
a regimental school and school-mas- 
t(^S salary. id. 

4 Nor, as it seems, to order them to 

attend school to learn to read and 
write. 4 Taunt. 67 

5 Neither the full or future half-pay of 

a military officer is assignable. Bidder- 
dale V. Duke of Montrose, 4 T. R. 248 
fiurwick V. Reade. 1 H. B. 627 

11. COURTS-MARTIAL. 

(n) M^i^dttstituted, and Jurisdictions 
Courts-martial being established in 
tl^couptry by positive law, their pro- 
ceedings sjeA the relation in which they 
ata^4 ^ the Courts of Westminster 


Hall, must depend upon the same 
rules with all other Courts, which are 
instituted and have particular powers 
given them, and whose acts therefore 
may become the subject of application 
to the Courts at Westminster for a pro- 
hibition. Grant v. Sir C. Gould. 

2 H. B. 100 

2 It is totally inaccurate to state martial 

law as having any place whatever with- 
in the realm of Great Britain, merely 
because the decision of certain matters 
relating to the army is by a Court- 
martial. 2 H. B. 98, 99 

3 The receiving pay a soldier, subjects 

tile receiver to military jurisdiction 
under the Mutiny Act. Grant v. Sir 
a Gould. 2 H. B. 69 

And see prohibition, post. 

4 By the Mutiny Act, the King may 

make articles of war, and constitute 
Courts- martial, with power to try and 
punish, as well in Great Bntain, Sfc. 
as in Gibraltar, ^c. By a subsequent 
clause no soldier shall, by such articles 
of war, be subjected to the punish- 
ment of death, or loss of limb, w ithin 
Great Britain, (omitting Gibral- 
tar) for any crime not expressed to be 
so punishable by the Act. Then by 
the articles of war, persons found 
guilty by a Court-martial at Gibraltar, 
of theft, robbery, &c. or of having 
used violence, or committed any of- 
fence against the persons or property of 
others, shall suffer death, or other 
punishment, according to the nature 
and degree oj the offence, as by the 
sentence of such Court-martial shall 
be awarded Held, that the Court- 
martial have a discretionary power by 
such words, and are not restncte4 to 
pass such sentence on a delinquent as 
would be warranted by the^Iaw of 
England. But supposing they were, 
yet that a return to a habeas corpus, 
stating that upon a certain charge ' 
hibited against the defendant before 
such a CourL for certain al- 

leged to have been committed by 
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him at GihraUar, such proceedijigs 
Were had, that the Court-martial, 
after hSiring the charge'and the de- 
fence, found the defendant guilty of 
receiving certain goods named, from 
the ivarehouse of IV. (at G,) knowing 
them to be stolen, in breach of the 
articles of war, whereupon they sen- i 
tenced him to transportation for four- 
teen years, is good : For such a sen- 
tence would be warranted here by the 
atut. 4 G, 1. r. 11. if the principal 
were convicted of the felony, and the 
receiver were indicted as accessary 
to the fact. Rex v. Suddis. 

1 E. R. 306 

5 Courts martial are bound by the same 
rules of evidence as the Courts of 
common law ; and their general pro- 
ceedings, where not otherwise regu- j 
lated by Act of Parliament, must | 
follow the same course. The case of 
the mutineers of the ship Bounty, 

1 E. R. 313, n, 
Stratford*s case. ibid. 

III. SOLDIERS. 

I The foot-guards may be billetted all 
over the kingdom, as well as the other 
troops. Rex y. Calvert. 7 T. R.724 
f By 1 G. 1. c, 47. upon an informa- 
tion filed in this Court for persuading 
soldiers to desert, and tried at the as- 
sizes, this Court is the proper Court 
to award punishment, and if they 
award imprisonment, besides the pe- 
nalty of 40/. they are bound also to 
award the pillory. Rex v. Read. 

16 E. R. 404 

Se Rex v. Fuller. 

1 B. & P. 180, ante, 365 
3 Sm. — W hether ale-house keepers, who 
have no stables, are bound to receive 
horses as well as soldiers ? Rex v. 
Vimpsey. 2 T. R. 96 


IV. MILITIA. 
iSee POOR RELIEF, pos/. 

1 A captain iti the Militia receiving his 
pay and contingent allowances, before 
his qualification was properly authen- 
ticated, is not executing any power di- 
rected by the Militia Act of the 42 G. 
3. c. 90. to be executed by captains, 
so as to bring him within the penalty 
of the 14th clause; the receipt of 
such pay and allowances not being 
provided for by that Statute, even 
if any other than acts of military dis- 
cipline w ere intended to be so pi;‘ohi- 
bited. Robinson v. Garthewaite, 

9 E. R. 296 

2 Under the Militia Acts 42 G. 3. c. 90 : 
and 47 G. 3. c. 71., if a person bal- 
lotted is found at the time of enrol- 
in^t to be unqualified for the service, 
and another is balloUed in his place out 
of the same list ; this is a continuance of 
the same ballot, and is a legal ballot. 
Astley V. Ray. 

2 Taunt, 214 

V. VOLUNTEERS. 

1 Members of volunteer corps enrolled 
under stat. 42 G. 3. c. 66. are entitled 
to resign on due notificllion of their 
intention ; not being restrained by the 
rules of the corps, or its condiitioiis 
of service ; and this liberty is not 
taken away by stat. 43 G. 3. c. 96. 
which distinguishes between volunteer 
corps, and volunteers under that Act, 
serving in lieu of the compulsory levy. 
And the stat. 43 G. 3. c. 121. attaches 
only on corps of volunteers at the time 
of an actual invasion, and has no 
retrospective operation on perilous 
having previously resigned. Ree v. 
Dowley, 4 E. R. 


MISNOMER. 


See ABATEMENT, II. {b) ante, page 2. 
PRACTICE, Setting aside Proceed- 
ings, post. 

1 If a defendant be arrested by a wrong 
Ckristian name, the Court of C. P. will 
discharge him on motion. And the 
sheriff is liable to an action. Wilks r. 
L^ck, 2 Taunt. 899 


2 But where there is only an inacen* 
racy in the spelling, so that the name 
is still idem sonans, the Courjt of C. P. 
will not interfere. Ahi^bol v. Bcnidim. 

^ 2 Taunt. 401 

3 In an action against three oh a pro- 
misswy note, two of whom arc statod 
to be outlawed, the third may take 
advantHfe dt the misnomer of his com* 
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panions, upon the general issue, on 
the ground of a variance between the 
contract declared upon, and that 
proved. Gordon v. Justin, 

4 T. R. Cll 

4 The defendant being sued- by the name 
of Jonathan otherwise John Soans/^ 
is no cause of demurrer to tlie decla- 
ration ; for, 7ton constat, that it is not 
all one Christian name. Scott v. Soans. 

3 E. R. Ill 

5 If a person enter into a bond by a 
wrong Christian name, aud .be sued 
on such bond, he should be sued by 
such name. A declaration against 
him by his right name, stating that 
he, by the wrong name, executed the 
bond, is bad. Gould v. Barnes, 

3 Taunt. 504 


6 Misnomer in the bail-piece amended 
in C. P. Anderson v. Noap, 

1 B. & P. 31 

7 If the bail acknowledge in a cause in 
which the plaintiff is correctly named, 
and the officer by a misprision incor- 
rectly names the plaintilf in the re- 
cognizance of bail, the recognizance 
may be amended at the instance of the 
bail, by substituting the plaintiff’s 
right name. Halliday v. Eitzpatrich,, 

4 Taunt. 875 

8 If bail by mistake misname in the re- 
cognizance the plaintiff to whom they 
mean to be bound, the Court of C. P. 
will not rectify the recognizance and 
proceedings in an action thereon after 

[ issue joined on nul tiel record, Venn \\ 
Warner, 3 Taunt. 263 


MORTGAGE. 


N. B. See EJECTMENT, ante. 

N. B. For the relative situations 
and powers of Mortgagor and Mortga- 
gee, see Birch v. Wright. 1 T. R. 383 

2 If a subsequent purchaser or mort- 
sgagee has notice of a former purchase 
or incumbrance he shall not avail 
himself K an assignment of an old 
outstanding term, prior to both, in 
order to get a preference. WiUoughby 
V. Willoughby Chancery), 

1 T. R. 763 

S But if he had no notic*e of such prior 
incumbrance or purchase, and has the 
first and best right to call for the legal 
estate; then, if he gets an assignment 
of it, a Court of Equity will not de- 
prive him of his advantage. 

I T. R. 763 

4 If a second mortgagee lend his money 
upon an estate, upon which there is 
an old outstanding term, and has no- 
lice at the same time of a certain im 
cumbrance prior to his own, the prior 
incumbrancer having the best right to 
call for the legal estate, may satisfy 
himself of any other incumbrances 
upon the estate, although they were 


not known to the second mortgagee at 
the time he advanced his money. Wil- 
loughby V. Willoughby, 1 T. R. 763 

5 Where an old mortgage term of 1(K)0 
years, created in 1727, was recog- 
nized in a marriage settlement by the 
owner of the inheritance in 1751, by 
which a sum was appropriated to its 
discharge; and no further notice was 
taken of it till 1802, when a deed, to 
which the then owner of the inheri- 
tance and the representatives of the 
termors were parlies, reciting that the 
term was still subsisting, conveyed it 
to others to secure a mortgage : Held, 
that it could not be presumed to have 
been surrendered against the owner of 
the inheritance, who was interested in 
upholding it. Doe d. Graham v. Scott. 

11 E. R. 478 

6 No less time than 20 years will raise 
a presumption that a mortgage-term 
has been assigned or surrendered, 
although the defendant in ejectment, 
setting up the mortgage term as a 
bar, neither proves that interest con- 
tinues to be paid, nor accounts for his 
possession of the mortgage deed. Doe 
d. Brandon v., Calvert. 5 Taunt. 170 
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NEW TRIAL. 


L MOTIONS AND rIJLES FOR. 

{a) When and how made. 

II. IN what CASfeS GRANTED, 
ill. ON WHAT GROUNDS REFUSED. 
IV. IN CRIMINAL CASES. 

(a) When and hoW obtained. 


I. MOTIONS AND RULES FOR. 

{a) When and how made. 

1 Where a new trial is moved for on the 
ground of a misdirection in point of 
law, if the Court see that justice has 
been done between the parties, they j 
will not set aside the verdict, nor en- | 
ter into a discussion of the question of 
law. Edmonson v. Machell. 2 T. R. 4 

? Notice must be given in C. P. to the 
Judge who tried the cause, two days 
before moving for a new trial. Reg. 
Gen* 5 Taunt. 86 

S. P. 4 Taunt. 721 

3 On a motion for a new trial by a de- 
fendant, in an action against him for 
goods delivered to the use of a third 
person, on his undertaking to see the 
plaintitf paid, the Court of C. P. will 
take into consideration, not only the 
expressions used, but tlie particular 
situation of the defendant at the time 
of his undertaking, and the amount 
for which he will thereby be made 
liable. Keute v. Temple. 1 B. & P. 1 58 

4 Defendant brought a writ of error on 
the first day of Term ; obtained a rule 
nisi lor a new trial on the second ; 
and justified bail in error before cause 
shewn ; this was held to be no objec- 
tion to his supporting the rule for a 
new trial, as a point of importance 
was depending, which would have 
been shut out in the Court of error. 
Hemmett v. Yea, (Eart.) 

I B. & P. 149, w. 

5 A motion for anew trial is not a matter 
of right, and may be restrained to 
one point. Hutekinson v. Piper. 

4 Taunt. 555 

# The Court of C. P. wijl not hear a ruie 
for anew trial discussed, without having 
the report of the Judge who tried the 
canse, though there be no dispute 
about the facts. Mm^r v. Oxenkam. 

5 Taunt. 340 


IL IN WHAT CASES GRANTED. 

1 A new trial granted in b civil case in 
the time of Edw. J. 6 T. R. 623, ni 

2 Where a new trial granted upon 
a new gr<.*uncl, not openefl at the first 
trial, it was ordered to be upon pay- 
ment of costs. Sutton v. Mitchell. 

1 T. R. 20 

3 The Court may in any case grant a 
new tri ll upon the groundof excessive 
damages. Ducker v. Wood. 

1 T. R. 277 

4 In an action on the case for divert- 
ing the plaint iir’s watercourse, wJicrc 
the jury under circumstances of ag- 
gravariui!, gave 3000/. damages, the 
Court granud a new trial on the 
ground that the rjviinfv.ves given greatly 
exceede d the avnoiL.t of the injury 
proved ; but they directed that the 
former verdict should stand as a secu- 
rity in the mean time for the damages 
which might be given on the second 
trial. Plej/dell v. Lord Dorchester. 

7 T. R. 529 

5 A new trial will he granted on ac- 

count of excessive damages in jm ac- 
tion for an assault and battery. Jones 
V. Sparrow. 5 T. R. 257 

6 Wlien there has been but a short time 
for invcstii^ating a question of r* al 
property, of a doubtful and obscure 
nature, and of great value, altbough 
conflicting evidence has been left to 
the jury, and the Court of C. P. does 
not think their verdict wrong, yet if 
the inheritance is to be bound for ever 
by the verdict, they will grant a new 
trial on payment of costs. Swinnerton 
V. Marquis of Stafford. 3 Taunt. 91 

7 There is no species of action in which 

the Court of C. P. will not grant a 
new trial for excess of damages, if the 
circumstances require it. But, Quaere, 
whetlier that Court will grant a new 
trial on the ground of surprise, occa- 
sioned by a witness giving different 
evidence from what was expected by 
the party calling him. Hjewlett v. 
Crutchley. 5 Taunt. 277 

8 If the testimony of witnesses on wfiicb 
a verdict has proceeded, be 

on aod 4^rjve its credit from parpeu- 
lar circumstances, and those circumr 
1 1 2 
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stances be afterwards clearly falsified 
by affidavit, the Court of C. P. will grant 
a new trial. Lister v. MundelL 

1 B. & P. 427 
9 The Court will grant a new trial in a 
penal action after verdict for defen- 
dant on account of a mistake or mis- 
direction of the Judge. 

Wilson V. RastalL 4 T. R. 753 

Cakrafl v. Gibbs, 5 T. R. 19 


III, ON WHAT GROUNDS REFUSED. 

1 Value and importance are not of 

themselves sufficient grounds for 
granting a new trial, unless there be 
also some doubt in the question ; 
riioiigh they frequently weigh in ob- 
taining a rule to shew cause why 
there should not be a new trial. Ver- 
non V. Hankey, 2 T. R. 1 13 

2 The Court will not grant a new trial 

to let the party into a defence of! 
which he was apprised at the first 
trial. 2T. R. 113 

2 A new trial refused which would have 
given the defendant an opportunity of 
proving the illegality of a policy, 
which was not illegal on the face of 
it ; for he should have shewn it on the 
trial. Gist v. Mason, 1 T. R. 84 

4 If a vessel is damaged by another run- 
ning foul of it, and the jury find a ver- 
dict for the plaintiff', the Court of C. P. 
will not send the case to a new trial, 
because there may be some ground to 
believe that the plaintiff was negligent 
in navigating his vessel, as well as the 
defendant. Collinson v. Larkins, 

3 Taunt. 1 

5 The Court will not grant a new trial 

in an action for criminal conversation 
merely because the damages appear 
to them to be excessive. Duherky v. 
Gunning, 4 T. R. 651 

6 But if in such action, they are satis- 
fied that the jury acted under the in- 
fluence of undue motives, or of gross 
error or misconception, they tvill. 
Chambers v. Caulfield, 6 T. R. 244 

7 In actions of trespass for debauching 

plaintiff's daughter, the Court will not 
readily grant a new trial on account 
of excessive damages. Bennett v. 
Allcott. 9. T. R. 166 

8 The Court said, that where the jury 
had found a verdict for the plaintiff 
upon a presumption contrary to evi* 


dence, they would not grant a new 
trial, if the plaintiff be entitled to re- 
cover in conscience and equity. Wil- 
kinson v. Payne, 4 T. R. 46S 

9 So in the Court of C. P. where no 
point had been saved at the trial, a 
new trial was refused lo be granted 
on e question of law, the justice and 
conscience of the case being with the 
verdict. Cox v. Kitchen, 1 li. & P. 838 

10 The Court of C. P. will not grant a 
new trial on account of a verdict be- 
ing against evidence, wdiere the da- 
mage to be recovered would not ex- 
ceed 5/. Roberts v. Carr, 

1 Taunt. 495 

11 A verdict having passed for the de- 
fendants in an action to recover the 
amount of the re- exchange upon the 
dishonour of a bill drawn from Lori- 
don on Lisbon, uponr evidence that the 
enemy were in possession of Portugal 
when the bill became due, and Lisbon 
was then blockaded by a British 
squadron, and there was in fact no 
direct exchange between Lisbon and 
London, though bills had in some few 
instances been negotiated between 
them through Hamburgh and Atnericu 
about that period ; the Court refused 
to grant a new trial, on the presump- 
tion that the jury had found their 
verdict upon the fact, that no re-ex- 
change was proved to their satisfaction 
to have existed between Lisbon and 
London at the time ; the question 
having been properly left to them to 
allow damages in the name of re-ex- 
change, if the plaintiff^ who had in- 
dors^ the dishonoured bill to the 
holder, had either paid or were liable 
to pay re-exchange; and saving the 
question of law, whether any exchange 
or re-exchange could be allowed be- 
tween this and an enemy's country. 
De Tastet v. Baring. 11 E. R. 265 

12 If the leading counsel at nisi przus 
; takes one line of case, contrary to the 

I opinion of his junior counsel, the Court 
j of C. P. will not permit the junior 
counsel to obtain a new trial upon the 
1 ground that he was prepared with 
1 evidence to support another line of 
I case, which his leader repudiated, 
Pickering v, Dowson. 4 Taunt. 779 

13 If, upon the Judge directing the jury 
to give nominal damages^ the plaintift' 
elects to be nonsuited, he will not be 
permitted to bave a new trial upon the 
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frroiind of a misrlrrection of ibe Judge 
in that point. Butter y, Dorartt, 

14 Where the circumstances of a case 
had been fully put into the possession 
•of a jury, who had twice found a ver- 
dict the same way, although there was 
conflictin*; evidence, and although the 
Judge wlio last tried the cause thought 
the evidence against the verdict pre- 
j)onderated, the Court of C* P. refused 
to grant a second new trial. Swinner- 
ton V. The Mai'quis qf Stafford. 

3 Taunt. 233 

15 An objection to the competency of 
witnesses, discovered after a trial, is 
not a siiflicicnt ground of itself for, 
granting a new trial : but it may have 
some weight with the Court, where 
the party applying appears to have 
nicrits. Turmrv, Pearte, 

1 T. R. 717 

16 It is no ground for the Court: to 
grant a new trial that a witness called 
to prove a ccrlaln^fact Was rejected on 
a supposed grouAVl incompetency, 
where another witness xvho was called 
established the' same Tact, which was 
hot disputed by the other side ; and 
the defence proceeded upon a colla- 
teral point, upon which the verdict 
turned. Edwards v. Evans, 

3 E. R. 451 

17 New trial not to be granted on the 
mere affidavit of the one party contra- 
dicting the witnesses on the other side. 
Feise v. Parkinson, 4 Taunt. 640 

18 The Court will not grant a new trial 
in a penal action, where a verdict has 
passed for the defendant on the ground 
of its being against the evidence. 
Brook, ([, t, v. Middleton^ 10 E. R, 268 


CRIMINAL CASES. 

(ft) When and how obtained, 

1 A defendant, convicted on a criminal 
prosecution, cannot move for a new 
trial after the first four days of the 

i next Term : though, if it appear to 
the Court at any time before judg- 
ment, that injustice has been done by 
the verdict, they will interpose and 
grant a new trial. Rex v. Holt, 

5 T. R. 436 

3 All the defendants convicted upon an 
indictment for a conspiracy must be 
present in Court when a motion for a 
new trial is made on behalf of any of 
them. Rex v. Teal, 11 E. R. 307 

3 The Court refused to grant a rule nisi 

for a new trial after a verdict for the 
defendant upon an indictment for non- 
repair of a church-yard fence, vvliicli 
was moved on the ground of tlie ver- 
dict being against evidence. Rex v. 
Reyndl, Clerk, 6 E. R. 315 

4 A new trial may be granted in an in- 

formation in nature of a quo warranto. 
Rex V. Francis, 2 T. R. 484 

5 Where several defendants are tried at 
the same time for a misdemeanour^ 
some of whom are acquitted and 
some convicted, the Court may grant 
a new trial as to those convicted, if 
they think the conviction improper. 
Rex v. Mawbey (Bart,) 6T. R. 61^ 

6 In cases of felony, no new trial can be 
granted. But in the case of a misdc 
meanour, the Court are not fettered 
with any rules in granting a new trial, 
hut will either grant or refuse a new 
trial as it will tend to the advancement 
of justice. Per Curiam, 

6 T. R. 638, 9 


NOLLE PROSEaUI. 


1 Where the cause of demurrer to a de- 

claration was, that the counts were im- 
properly joined, the Court of C. P. 
held, that the plaintiff could not enter 
a no^h prosequi as to some, and leave 
the others remaining. Rose et Ux. v. 
Bowler. 1 H. B. 108 

2 So after demurrer to a declaration of 
two counts against two defendants, be- 
cause one of them Was not named in 
the last count, the Court held, that 


the plaintiff could not enter a nolle 
prosequi on that count, and proceed 
on the other. Drummond v. Dor ant, 
4 T. R. 360 

3 The Court of C. P. will not allow a de- 
fendant to strike out tlie entry of a 
judgment of nolle prosequi entered by 
the plaintiff/ as to one of the counts 
of his declaration after it had been de- 
murred to. Nor will it, in that stage 
of the proceedings, determine a ques- 
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tion of costs respecting such a count. 
Milliken v. Fox, 1 B. & P. 157 

4 In assumpsit against two, where one 
ploads non-assump it, and a plea of 
bankrui try, and the plaintiff enters a 
voile prosequi as tu him, as to the se- 
veral matters pleaded by him, and the 
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other defendant pleads non^asmmpsit, 
the latter is not discharged by the 
nolle prosequif Moravia \, Hunter, 

3 M. & S. 444 
5 If a plaintiff enter a voile prosequi, the 
defendant is entitled to costs. Cooper 
y- Tiffin. 3T.R. 511 
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1 A curate of an augmented euraey by 

Queen Annc^b bounty, is jmt liable to 
the peiiallieb of slat. 21 H. 8. c, 18. 
lor non-residence. Jenkinsen, q. t. v. 
Thomas. 4 T. It. 605 

2 That Act only extends to parsonriges 

and vicarages. 4 T. 11. 665 

3 If a clerk, having a bciieficc with 

cure of souls, takes another benefice 
with cure of souls of the value of 8/., 
he thereby vacates the former. Brazen 
Nose College v. The Bishop of Salis- 
bury, 4 Taunt. 831 

4 Where an Act of Parliament creates 

a new parish church and rectory, and 
directs that tlie bisliop shall confer a 
certain prebend on ihe rector, and that 
the prebend shall remain united and 
annexed to the rectory for ever, this 
is not such an appropriation of the 
rectory to the pre^nd, as makes it an 
afipropriate benefice within the stat. 
21 H, S, c, 13. s, 31., and tenable 
with anotlxfr benefice having cure of 
souls. vSo, though another Act speaks 
of the rectory as inseparably annexed 
to the prebend. ibid, 

5 A leiMie of a rectory by a rector be- 

comes void by stat. 13 Bliz, c, 20. by 
his non-residence Ibr 80 days, of 
which a stranger may take advantage. 
Doe V. Barber, 2 T, R. 749 

6 So the rector himself may recover in 

e-jectment against his lessee under such 
circumstances. Throgmorton d. Fie 
ming V. Scott. 2 E. R. 467 

7 The statute 43 Geo, 3. c. 84. s, 12. 

requires a prebendary to reside on liis 
prebend, although the statutes of his 
catliedral do lu.t require it. Hardy 
t. CtUhcart, Clerk. 5 Taunt. 2 

8 The stat. 43 Geo. 3, c. 84,, which pro- 
hibits under a penalty a spiritual per- 
son from absenting himself from his 
benefice for mors- than a certain time 
in any one year, means year from the 
time when the action is brought for 
the penalty^ in such action it is not 
necessary to isllege in the dtclaraticm 


that the benefice has the cure of souls ; 
and its being alleged that he absented 
hirnsclf for a period exceeding eight 
momhs together, (to wit) on the lOth 
Oct. 1810, for li,e space of nine 
months then next following, is suffici- 
ently certain of the time of absence, 
for it shall l>e intended to be for more 
than eight monihs immediately con- 
secutive to the 10th Oct., the jury 
having found a verdict for a penalty 
corres}>onding with that period of ab- 
sence. The annual value means ave- 
rage annuHl value. A prebend is a 
benefice within the statute. Cathcart, 
(Clerk) v. Hardy. 2 M. & S. 534 

9 The incumbent of two livings, A. and 

B,, obtains a licence from his bishop 
to reside out of the narish of A., there 
being no parsonage-house therein, on 
condition of his residing at a short 
distance, and actually performing the 
duties : Held, that this is not such a 
residence at A. as to excuse him from 
residing at B. without anotjjer licence 
fur that purpose. Wright v. Flamank, 
(Clerk). 1 Marsh. 368 

10 Where a licence for non-residence 
has been obtained previously to the 
14tht/M/y, 1814, pursuant to 54 Geo. 
3. c. 54. but the allowance by the 
Archbishop, required by 43 Geo. 3. c. 
84. s, 20. is not obtained till after that 
period : the licence when ratified is 
valid from the time when it was origi- 
nally granted. Wright y.Lamb, (Clerk), 

1 Marsh. 372 

11 Though a licence for non-residence 
do not cover the whole of the period 
for which penalties are sought to be 
recovered ; yet, if there be not suffi*^ 
cient time left uncovered, to subject 
the incumbent to a penalty, the Court 
will interfere to stay the proceedintfs. 
The stat. 54 Geo, 3. c, 54. which re- 
miires licences to be granted on or be- 
fore the 1st July, 18l4, doei not limit 
th4 lime within which certificates are 
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to be granted. Semble^ that a certifi- 
cate granted after the 1st July^ 1814, 
cannot be pleaded in bar to the ac- 
tion ; but is only available by appli- 
cation to the Court to stay the pro- 
ceedings. Wynn v. Kay, 1 Marsh. 387 

13 III an action for non-residence, evi- 
dence that the defendant did several acts 
as parson, such as receiving tithes, &c. 
is sufficient without proving his ad- 
mission, institution, and induction. 
Bevaii, q. t, v. Williams, 6 T. li. 535, n. 

13 In an action for a continued non-re- 
sidence, it is not necessary to aver the 
non-residence to have been in any 
one year. Nor is it necessary to prove 
the non-residence to have commenced 
on the precise day, and continued to 


the precise day , which is alleged in the 
declaration. Hardy v. CatlKwrt, 

5 Taunt. 3 

14 Tile Court of C. P. will not stsfy pro- 
ceedings on a writ suggested to be the 
commencement of an action for non’- 
residence, unless the declaration be de- 
livered, or there be other evidence that 
such is the scope of the action. Wright, 
q. t, V. Lloyd, (Clerk). 5 Taunt. 304 

15 Seeds, Where the declaration had 

been delivered. Wright, q» t, v. WhaU 
ley, (Clerk). 5 Taunt. 305 

16 The Court of C. P. reftiaed to extend 
the relief of the statute 54 Geo, 3. c. 6. 
to a case where the defendant had ob- 
tained a rule to compound before the 
statute had passed. Wright, q, t, v, 
, (Clerk). 5 Taunt. 306 


OFFICERS. 


I. OF THF, COURTS OF JUSTICE. 

(a) Privileges, Fees, and Duties, 
]I. REVENUE. 

(a) Power and Authority of, 

III. COUNTY AND PAROCHIAL OFFICERS. 

{(() Fees, Exemptions, and Au- 
thority, 


I. OFFICERS OF COURTS. 

(«) Privileges, Fees, and Duties, 

1 When an immemorial privilege is 
claimed for all the officers of a Court 
of Justice, and new officers are made 
within the time of legal memory, they 
must also fall within the privilege. 
Wilkes V. Williams, 8 T. R. 634 
(And see 8 T. R. 375.) 

2 The privilege of officers of the Court 

of Chancery, to be impleaded in the 
Petty Bag Office. 8 T. R. 631 

3 Although the names of the clerk of 

assize and clerk of arraigns are insert- 
ed in the commissions of oyer and 
terminer, yet there never was an in- 
stance of thdr acting as Judges, nor 
have they any authority to decide on 
any question. See Milward v. 
Thatcher, 3 T. R. 81 

4 The Court of C. P. refused to refer a 
matter concerning the Warden of the 
Flejgt to the Prouionotary for exami- 
nation. Johnson V. Smith, 1 H. B. 105 

5 The 39th of May is not a holiday in 
any of the law offices, and conse- 
quently no officer can take an extra- 
ordinary fee for bqsiness done on that 
day. Pater v. Croome, 7 T. R. 336 


6 The only allowed holidays are Candle- 

mas, the Ascension, and St, John the 
Baptist, 7 T. R. 336 

7 Lord Mayor’s Day is not such an ho- 
liday as entitles the scaler of writs to 
an extraordinary fee for sealing a writ 
on that day. Worthy v. Palter, 

5 Taunt. 180 

8 By statute 19 G. 3. c. 74., the clerk 

of assize on each circuit, is entitled to 
receive a certain fee for every person 
convicted of a transportable ofience 
(except petty larceny), and sentenced 
to transportation, hard labour, or con- 
finement in the house of correction , 
and for persons capitally convicted, 
who afterwards have received the 
King’s pardon on condition of bein» 
transported or imprisoned. Fleetwood 

V. Finch, 2 H. B. 230 

9 On the Norfolk circuit, that fee is one 

guinea. 2 II. B. 220 

10 Clerk of the papers and clerk of the 
day-rules in the King’s Bench prison 
removed by this Court for non-resi- 
dence and misbehaviour, under statute 
27 G. 2. c, 1 7. BryanPs Case, 5 T. R. 509 

1 1 The clerk of the papers in the King’s 

Bench prison cannot act by deputy, 
but himself reside within the 

prison. In re Bryant. 

4T. R.716; 5 T. R. 511 

12 It is a high misprision in the officers 
of the inrolment office to alter the 
inrolment of a memorial of an annuitv 
deed by making it to correspond with 
thie ipemorial, at the instance of the 
grantee, without the sanction of the 
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Court of Chancery forjthe amendment. 
Garrick v. Williams. 3 Taunt. 540 

13 It was ordered that, from and after the 
Last Day of Trinity Term, 54 Geo. 3. 
the seal office should be open from 
eleven in the morning till two in the 
afternoon : and from five to ^even in 
the evening, during Term : and for 
ten days after every issuable Term, 
and one week after every other Term : 
and from eleven in the morning till 
three in theaftei noon at all other times. 
Keg. < ;en. T T. 54 G. 3. 1 Marsh. 245 
11. kev::nije officers. 

(a) Power and Authority of. 

N. Ik See ACTION, Notice of (l>) 
ante, 10. 

1 The (’ourt will not prevent officers 

ot the revenue from seizing goods in 
dispute. Rei v. The CouDnissiojiers of 
Excise. 2 T. R. 3S1 

2 Tile stat. 9 G. 2. c. 35. s. 20. which 
enacts that prosecutions for assaults 
on revenue officers may he tried in any 
county, only extends to assaults on them 
(/itfi officers ; and a defendant having 
been found guilty on an indictment 
of a common assault on the prosecu- 
tor, who was in fact an excise officer, 
this Court arrested the judgment, 
though the prosecutor was described 
to be an excise officer ; the oflfence be- 
ing laid in 5idrry,and the venue in Mid- 
dlcsex. Rtx V. Cartwright. 4 T. R. 490 

3 An officer of the C’ustoms is exempted 
from serving the office of overseer of 
the poor, though he has not his writ 
of privilege at the time. Rex v. Warner. 

8 T. R. 375 

And see poor overseers, post. 

4 A custom-house officer has authority 

to seize uncustomed goods, with the 
carriage and horses carrying off the 
same, though out of the limit of the 
particular port of which he is ^ienomi- 
nated an officer in his deputation from 
the commissioners of customs. Rex 
V. Bat foot. 13 E. R. 50o 

5 An excise officer seizing soap in the 
execution of his office at any distance 
from the sea, is within the protection 
of 24 G. 3. stat. 2. c. 47. s. 15. Rex 

Brady (in Cam. Scac.) 1 B. & P. 187 

6 U he several King’s waiters in the port 
of London hold separate offices by dif 
ferent patents; and Ibough the fees 
are in the first instance paid by the 
merchant in one entire sum to a com- 
mon receiver for all ; yet the aliquot 
shares of edeh are separate, and each 


i» entitled to call for his^ share when 
in fact the sum so received is capable 
of being divided. These sliares are now 
fixed by the slat. 38 G. 3. c. 86. at 
nineteen, and as the patentees die, the 
emoluments of each officer are 'to l)e 
carried to a superannuation fund, for 
the benefit of aged and disabled officers 
of the customs, and are not to be ap- 
plied to the benefit of the surviving 
patent King's waiters, which before 
that Act had been practised. Hudson 
V. Mucklow. yz E. R. 273 

III. COUNTY AND PAROCHIAL OFFICERS. 
{a) Fees, Exemptions, and Authority. 

1 Where an Act confers certain privi- 

leges on officers who may he sued for 
things done in pursuance of that Act, 
and a subsequent Act imposes new 
obligations on the old officers, the pri- 
vileges ol* the former Statute do not 
attach on them in respect of things 
done under the latter. Bazing v. 
Skelton. 5 T. R. 16 

2 The coroners of franchises that do not 
contribute to the county rates, are not 
entitled to the fees given by stat. 25 
G. 2. c. 29, or to any fees to be paid 
by the county. Ilex v. The Justices of 

IV. 'll. Yorkshire. 7 T. R. 52 

And see Ilex v. Justices of Kent. 

1 1 E. R. 229, ante, page 475. 

3 Churchwardens de facto may main- 
tain an action against a former church- 
warden, for money rtccived by him 
for the use of the parish ; tliough the 
validity of the election of I lie piain- 
tifls to their office be doubtful, and 
though they be not the immediate 
successors of the defendant. Turner 

V. Baynes. 2 II. B. 559 

4 The Crown may exempt persons from 
serving the office of constable, or any 
other office under the Crown, provided 
there be a sufficient number of persons 
left to serve the office. Rex v. Clarke. 

1 T. R. 686 

5 A younger brother of the Trinity^ 

House is not exempt from serving the 
office of headborough or constable, by 
any of the charters granted to the 
corporation. 1 T. R. 685 

6 A certificate granted upon lO &ll W.S. 
c. 22. exempting the person prosecu- 
ting to conviction anyone guilty of 
burglary from serving Parish and 
Ward^ offices, exempts the party frdtn 
the dfice of petty constable for a town- 
ship within, hut not co extensive. with. 
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the parish where the burglary was 
eommitted. Mose/y (Bart,) y. Stone- 
house. 7 E. R, 174 

7 The 23 G. S* c. 90. s. 4., for paring 
and lighting the parish of St. Martin, 
which prohibits under a penalty any 
person during the time he shall he 
collector of any tax, or hoM any office 
of profit, or he interested in any con- 
tract or work to be done in the exe- 
cution of that Act, from acting as a 


committeefinan under the Act, does 
not extend to a collector of the assessed 
taxes. Lee V. BirrelL 1 M. & S. 482 
8 Watchmen and beadles have authority 
at common law to arrest and detain in 
prison for examination, persons walk- 
ing in the streets at night, whom there 
is reasonable ground to suspect of fe- 
lony, although there is no proof of a 
felony having been committed. Law- 
rence V. Hedge!'. 3 Taunt. 14 


OFFICES. 


N. B. For those who are exempted from 
serving the office of Constable, see 
OFFICER, 111. last page. 

1 The slat. 5 & 6 E. 6. prohibits the 

sale of certain offices. Blackford v. 
Preston. 8 ^1’. R. 92 

2 It is also illegal to sell ninny other 

public offices not within the stat. 5 & 
ti Edw. (i. 8 T. R. 94 

3 But offices not within the statute may 
be sold, provided the sale takes place 


with the consent of those who have 
the power of appointment. Blackford 
v. Preston. 8 T. R. 94 

(See stat. 49 G. 3. c. 126.) 

4 Suspension makes no vacancy in an 
office, it is only an impediment to the 
enjoyment of any benefit from it; but: 
all acts which are required to be done 
by such officer must still be done by 
him to give them validity. Per Holt, 
C. J. Phillips V. Bury. 2 T. R. 351 


OUTLAWRY. 


I, PROCEEDINGS TO, WHERE REGULAR, 

II. REVERSAL OF. 

(«) By Writ of Error or Motion. 

III. PLEADINGS. 

IV. EFFECT OF. 

L PROCEEDINGS TO, WHERE REGULAR. 

1 In a record of outlawry, it appeared 
by the writ of proclamation and the 
return to it, that the prisoners were 
required to render themselves to the she- 
riff so that he might have their bodies 
before the justices, 6fc. at the return 
of the writ ; and held good. Rex v. 
YandelL 4 T. R, 521 

2. If one exigent be awarded against the 
principal and accessory together, it is 
error only as tp the latter. 

4T. R. 521 

3 If it appear on the record that the 
writ of procIamaUon was delivered to 
the sheriff three months before the 

.return of [t, it is sufficient, though it 
bejiol so expressly alleged. 

4T. R. 521 

4 pf proclamation required 
|he ^.hectfT to pixiclaim the parties in 
open i^rt ii} the sheriff’s coun^ (not 


saying County Court), and held good. 
Rex V. YandelL 4 T. R. 521 

5 The sheriff need not allege in his re- 
turn to the writ of proclamation, that 
“ the persons proclaiming did not ap- 

ear and render themselves,*' thougli 
e must in his return to the exig« nt. 

I 4 T. R. 521 

6 The names of the coroners need not 
be subscribed to the judgment of out- 
lawry; if it appear on the record that 
the judgment of outlawry was given 
by them, it is sufficient. 

4T. R.521 

7 It need not appear on a record of out- 
lawry, that the capias and exigent 
were sealed by the justices of oyer and 
terminer, &c. Rex v. YandelL 

4 T. R. 521 

8 The wTit of capias utlagatum, and 
the sheriff’s return to it, ough^ io be 
filed with the clerk of the exigents. 
Reynolds v. Adams. 3 T. R. 578 

9 The sheriff must state, in his veturn 
to the writ of exigent, the day and 
year of each exaction ; stating that on 
such a day in die ^Uhyear qf the reign, 
he exacted the defendant a third rime; 
that afterwards on such a day (omitting 
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the year) he exa^^tsd h*m a ftourth 
time f and that afterwards, on such a 
day m the Si^tk year aforesaid, he ex- 
acted! him a Mh time is insufficient, 
and a good ground for reversing the 
outlawry. Rex v. Almm {in error). 

5 T. R. 203 

10 It ne^ not be stated in express terms 
on a reoN-d of a judgment outlawry 
that a writ of capias issued against the 
deferalant ; it is sufficient if it appear 
** that the sheriff was commanded to 
take the defendant/’ b^c. Rex v. Perry. 

6 T. R. 573 

11 Neither is it necessary in stating 
every writ to repeat the day and year 
when each was issued : it will suffice 
if it appear by referring to the pre- 
ceding parts of the record ; as if, after 
stating that the capias was returned 
on such a day, it proceed thus. 

Whereupon the exigent was award- 
ed /’ “ whereupon^ referring to the 
day when the capias was returned. 

V 6 T. R. 573 

12 Tfiere is no other mode of proceed- 
ing against two, of whom one is 
abroad, and the other will not appear 
for him, but appears for himself only, 
than by proceeding to outlawry against 
him w ho is abroad. Goldsmith v. Lety. 

4 Taunt. 299 

n. REVERSAL OF. 

{a) By Writ of Error or Motion. 

1 Outlawry in felony reversed, because 

it appeared on the writ of proclamation 
and the return to it, that the person in- 
dicted was outlawed after a day had 
been given him in Court, and before 
such day arrived, Barrington v. Rex 
(in error). 3 T. R. 499 

2 Error assigned, that the party was 

beyond sea, at the time of the exigent 
proclaimed, is sufficient. Serocold v. 
Hampsey. 12 E. R. 624, n, 

3 Error in fact, assigned to reverse an 
outlawry, that the defendant was be- 
yond seas, is not answered by shew- 
ing that he went beyond seas to avoid 
the plaintiff’s process. Hesse v. Wood. 

. 4 Taunt. 691 

4 The Court of C. P. will reverse an out- 

lawry, for a common law error, on 
motion, upon the same terms to which 
the defendant would have been en- 
titled, if hf had sued out his writ of 
error. ‘ ihid^ 


5 The bail to be put in by the defend- 
ant upon reversing an outlawry, are 
hail in the original suit. And their 
recognizance is in the alternative, to 
pay the condemnation money, of 
render the defendant. PUssev. Wood. 

4 Taunt, 691 

6 Error assigned in outlawry, that the 
outlaw was beyond the seas when the 
writ of exigent issued, and thence 
continually until the outlawry pro- 
nounced. Upon traverse of the whole 
allegation, and issue joined thereon : 
Held, that it was sufficient to prove 
that the outlaw was in parts beyond 
the seas at the time the writ of exigent 
issued. Richardson \. Robinson. 

5 Taunt. 309 
S. C. 1 Marsh. 58 

7 Upon a writ of error, prosecuted by 
the party in person, to reverse an 
outlawry in a civil action, for a com- 
mon law error, the recognizance of 
bail is to be taken in the common al- 
ternative form, to pay the condemna- 
tion money or render the principal ; 
and not absolutely to pay the condem- 
nation, as in case of reversal of out- 
lawry upon the stat. 31 Eliz. c. 3. for 
want of proclamations, or upon the 
stat. 4 Sc 5 W. Si' M. c. 18. s. 3. on 
appearance by attorney and by mo- 
tion. Havelock v. Geddes. 

12 E. R. 622 

8 On reversal of the outlawry on writ 
of error for such cause of error as- 
signed in a case where special bail was 
required in the origination, the Court 
will direct the recognizance of bail in 
answer to the new action, to be taken 
in the alternative to pay the condem- 
nation money, or, render the princi- 
pal, and not absolutely to pay the 
condemnation money. 12£.R.625,;i. 

9 Upon the defendant’s coming in to re- 

verse an outlawry in a civil case, upon 
the stat. 4 Sc bW.Sf M. c. 18. the 
usual form for taking the recognizance 
of bail is to pay the condemnation 
money, and not in the alternative to 
pay it, or render the defendant. Mai- 
thews V. Gibson, 8 E. R. 527 

10 The Court upon motion reversed the 
outlawry of the defendant in a civil 
suit upon his putting in bail in the al- 
ternative, to satisfy me condemnation 
money, or render the principal, and 
paying all costs, including costs, if 
any, in the Court of Exchequer, 
without requiring the reepgnimnee of 
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bail to be for the payment of the con- 
ciem nation money al)8olnteiy. Grahatn 
V. GriU. I M. & S. 409 

II The Court of C. P. wilt reverse an 
outlawry upon motion, on error in 
fact sworn to. heauchamp v. Tom^ 
kins, 3 Taunt. 1 41 

III. PLEADINGS. 

1 In ileclaring- against A., upon a joint 

contract by A, and H., it is not enough 
to allege that B, was in due manner out- 
lawed; without adding that he was 
outlawed in that suit, Saundersm v. 
Hudson, 3 E. R. 144 

2 An averment in a declaration that a 
co-defendant toas by due course of law 
outlawed, at the suit of the plaintiff' in 
this plea and suit, is sufficient without 
.1 proutpntct per recordum, for the very 
record before tlie Court verified that 
averment ; ami outlawries in the same 
suit need never be pleaded with a 
proutpaUt, Macmichael v. Johnson. 

7 E. R. 50 

IV. EPFFXT OF. 

1 A person outlawed on an indictment 


ibp $hecp->stc^iig ia ousted of clergy 
by 14 G. 2. c. d. 5. I. : ** outlawry** 
Wing » conviedon** within the mean- 
iing of that statute. Bex v. YaAddl* 

4 T. R. 521 

2 A bankrupt who has been waived, (or 
outlawed,) and her person arrested and 
goods taken by the sheriff under a 
writ of capias tUlagatam, is not enti- 
tled to be relieved on summary motion 
from such arrest aud levy, except 
upon the tenns of appearing to the 
action, and putting in and perfiectmg 
special bail, aithoi^ the plainti^had 
also proved her deSit under the com- 
mission, and received a dividend, after 
which the action was commenc^ for 
the balance. Summervil v. Watkins, 

14 E. R. 536 

3 Semhle that bankruptcy and certiftcale 
is no ground of discharge of a pri- 
soner in custody on an utlagatum ca- 
pias. Beauchamp v. Tomkins, 

3 Taunt, 141 

4 The goods of a tenant are liable to a 

yearV rent, notwithstanding an out* 
lawry in a civil suit. St, John*s Coin 
lege V. Mtircott, 7 T. R. 259 


OYER. 


1 Oyer of a record is never granted. Rex 

V. Amery, 1 T. R. 149 

2 The party who is to give oyer of a 

deed, is allowed two days for that 
purpose, exclusive of tW day on 
which it is demanded. Page v. Di- 
vine. 2 T. R. 40 

3 The defendant has as many pleading 

days to plead, after oyer is granted, 
as he bad when it was demanded. 
Webber v. Ausihu 8 T. R. 356 

4 Oyer may be prayed any time before 

the expiration of twenty-four hours 
.after the demand of a plea though the 
rule to plead be out. Sparkes v. jS’mp- 
5071. 2B. &P.379 

5 As the practice of the Court of King's 
Bench is not to grant oyer of an origi- 
nal writ f and yet a plea in abatement 
ft>r want of an addition to a defend- 
ant, in MMdh writ io bad without oyer: 
the efiWi k to^reveW jdea from 


being pleaded, and therefore if pleaded 
the Court will quash it. Deshons v. 
Head, 7 E. R. 883 

6 The defendant having pleaded letters 

patent to a quo warranto information, 
and made a profert of them, oyer was 
refused in another Term from that m 
which the profert was made. Rex v. 
Amery, 1 T. R. 149 

7 If defendant, after craving oyer of a 

deed, do not set forth the whole deed, 
the plaintiff may«ign judgment as for 
want of a plea ; or the Court will 
quash the plea. Wallace v. The Duch- 
ess of Cumberland, 4 T. R. 370 

8 Where tlie defendant, in an action of 
debt on bond* after craving oyer, and 
setting it out truly, pleaded payment, 
on which the plaintiff took issue, and 
served defendants attorney with a rule 
to abide, &c. and gave notice cd* trial ; 
and afterwards defendant returned the 
paper-b^, setting out a false oyer of 
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the l^nd# aiid pkBdmfin 
^hich the plaintiir enroiied ihe true 
cocwjUcion, and demurred; the Court 
ordered all the pleadings to be struck 


ojit, that have 

judgment ; ant the defendant's 
attorney should all^tbe dosts. Fer- 

gmoiHy. Mackr^h, ‘ R, 371, 


PARENT AND CHILD. 


1 The father of a child is entitled to the 
custody of it, though an infant at the 
breast of its mother, if the Court see 
no ground to impute any motive to 
the father injurious to the health or 
liberty of such a child, as by sending 
it out of the kingdom; the father 
being at the time an alien enemy do- 
micilcd in this kingdom, and the mo- 
ther being an Englishwoman, 2 Xi^ appre- 
hensive onl}’^ that he meant to send the 
child abroad, but assigning no suffi- 
cient reason for such her apprehension. 
Ecx V. De Manneville. 5 E. R. 221 
S A husband is not hound to maintain 


his wife's child by a former husband. 
Tubb V. Harrison, 4 T. R. 118 

3 One who marries a widow, having 
children by her former husband, is not 
hound to maintain such children, 
though they were maintained by the 
widow before her second marriage, 
when her second husband acquired 
her former means. Cooper v. Martin, 

4 E. R. 76 

4 If the putative father of a bastard 
child obtain possession of it by force 
or fraud, the Court will order it to be 
restored on the application of the mo- 
ther. Rex V. Mostly, 5 E. R. 224, w. 


PARTICULARS OF DEMAND. 


1 A defendant cannot demand a bill 
of particulars till after appearance. 
Kitchen v, Blanchard, 1 B. & P. 378 

2 If a hill of particulars state the plain- 
tilF'f demand to he for goods sold and 
delivered to the defendant, no evidence 
can be received of gopds sold by the 
defendant as agent for the plaintilT. 
Holland v. Hopkins. 2 B. & P. 243 

3 If a plaintiff by his bill of particulars 

confine his demand to one count of 
his declaration, and defendant pay 
money into Court generally, the 
plaintiff is not at liberty to apply the 
money so paid in, to any of those 
counts on which be is precluded from 
giving evidence by his bill of parti- 1 
culars. ^ 2 B. & P. 243 

4 An order for a bill of particulars does | 
not suspend the time for pleading, 
and therefore plaintiff may sign judg- 
ment immediately after delivering the 
particular, if the time for pleading be 
then out. Hiffierman v. Langelle, 

2 B. & P. 363 

5 In an action of assumpsit for non-per- 
formance of a contract for the sale of 
a house, with counts to recover back 
the depositi the plaintiff having in his 


I first count alleged that the defendant, 

! who was to make a good title, had dc- 
! livered an abstract wbicli was insuf- 
ficient, defective, and objectionable," 
the Court of C. P. obliged the plaintiff 
to give a particular of all objections to 
I the abstracts arising upon matters of 
j fact. Collett V. Thompson. 3 B, & P. 246 

6 In ejectment, brought on the forfeiture 
of a lease, the Court will compel the 

I plaintiff to deliver a particular of the 
breaches of covenant, on which he in- 
tends to rely. Doe d. Birch v. Phillips, 
6 T. R. 597 

7 Where the plaintiff recovers a greater 

sum than he claimed by his particu- 
lar, and upon discussion the Court of 
C. P. sanctioned the principle on 
which he recovered, and judgment 
was entered up accordingly, no objec- 
tion having been made on the excess 
above the particular, either at the trial 
or on the argument, they would not 
reduce the judgment to the sum 
claimed by the particular. Beli v. 
Puller, 2 Taunt. 285 

8 If a first particular be delivered under 
a Judge's order, and the plaintiff deli- 
ver a second particular without an 
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order, cannot ,^ive evidence jupon 
any con^iiied in the second 

particular, which was not included in 
the first. Bromv. Watts. V Taunt, 353 

9 It is a great contempt to deliver under 

an order, a particular as general as the 
declaration. 1 Taunt. 353 

10 An erroneous date to a bill of parti- 
culars of plaiutiff^s demand, is not 


matetiel, whf re the date cannot mis- 
lead*/ y. Walter i 2Tauflti934 
11 If E: of /particulars specifies the 

transaction a]]M which the plaintiff 'a 
claim arises, it need not specify the 
technical description of the right 
which results to the plaintiff out of 
that transaction. Brown v. Hodgson. 

4 Taunt. 189 


PARTITION. 


1 The stat. 8 8c 9 W. 3. c. 31. s. 1., 
which directs the form to be pursued 
in a writ of partition, applies only to 
cases where the tenant does not appear. 
T>yer, Demandant, v. Bullock, Tenant. 

1 B. & P. 344 

^2 The customary tenements in the north 
of England, which are parcels of the 


respective manors in which they are 
situate, and descendible from ancestor 
to heir by the hereditary right called 
tenant-right, and held by the lord ac- 
cording to the custom, are not within 
the statute of partition. Burrell y. 
Dodd. 3 B. & P. 37« 


PARTNERS. 


I. PARTNERSHIP — HOW CONSTITUTED. 

II. LIAllJLITY OF PARTNERS TO THIRD 
PERSONS FROM ACTS OF CO- 
PARTNERS. 

III. BANKRUPTCY — EFFECT OF. 

IV. PROCEEDINGS IN ACTIONS BY AND 

against. 

V. PLEADINGS AND EVIDENCE. 

I. PARTNERSHIP — HOW CONSTITUTED. 

1 In order to constitute a partnership, a 
communion of profit and loss between 
the parties is essential ; and this is the 
true criterion to judge by, where the 
question is, whether persons are part- 
ners or not ? Coope v. Eyre. 

1 H. B. 43, 48 

5 Where one takes a moiety of the pro- 
fits indefinitely, he shall, by operation 
of law, be made liable to losses. Waui^k 
V. Carver. 2 H. B. 247 

3 In some respects an individual partner, 
or a particular partnership, consisting 
of two or more such persons as are 
partners in some large partnership, 
may be consideTed as third persons in 
trahsactions in which the general part- 
ner^ip may iiappen to be engaged 
with a correspondent. Per Eyre, C. J. 
Ifolm y. Duller. 1 B, A P, 546, 7 


4 A. having neither money nor credit, 
offers to B. that if be will order w'ith 
him certain goods to be shipped upon 
an adventure : if any profit should 
arise from them, B. should have half for 
his trouble; B, having lent his credit 
on this contract, and ordered the goods 
on their joint account, which were 

1 furnished accordingly, and afterwards 
paid for by B. alone : Held, that he 
was entitled to recover back such pay- 
ment in assumpsit against A. who had 
not accounted to him for the profits ; 
such contract not constituting a part 
nership as between themselves, but 
only an agreement for a compensation 
’for trouble and credit; though B. 
were liable as a partner to third persons, 
creditors. Hesketh v. Blanchard: ' 

4 E. U. 1*43 

5 A, and B, general partners in trade- 
being indebted to C., for advances 
paid by him on the. joint account of 
the three in the purchase of tobacco, 
which had been sent out on a special 
joint adventure to Spain ; with a view 
to liquidate tliat balance, C. agreed 
with A. and B. to/ join with tliem in 
another adventure to Lisbon, of which 
he, was to have one moiety; and it 
\vjis agreed that 4* and should pur- 
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cha« ^oodfi for the s*.dvent«re, to be 
shipped on board a certain vessel, and 
pay for them, and the returns of such 
adventure were to be made to C., to 
go in liquidation cf his demand on 
them ; butC. waste bear his proportion 
id the loss, if any, and also to receive 
ilk share of the profit, if any, after 
> rambursing himself out of the returns 
the amount of his advances previously 
made to A. and B. : Held, that this 
agreement constituted a partnership 
between the three in the adventure at 
and from the tinte of the purchase of 
the goods for the adventure by A. and 
B, although C. did not go with them 
lo make the purchase, nor authorize 
them to purchase on the^'oin^ account ; 
but A. and B, alone in fact made the 
purchase; and although C. also pur- 
chased in his own name, and paid for 
goods to be sent out at the same time, in 
which B, was to share the profit or 
loss, and these goods were consigned 
for sales and returns to the same per- 
son who went out as supercargo on 
the joint account of the three. Gouth^ 
•waite v. Duckworth, 12 E. R. 421 

C If several persons horse, with horses 
their several property, the several 
stages of a coach, in the general pro- 
fits of whicli they are partners, they 
are not all jointly liable for goods 
furnished to one partner for the use of 
the horses drawing the coach along 
bis part of the road. Barton v. Han- 
son. 2 Taunt. 49 

7 An agent who is paid by a proportion 
of the profits of an adventure, does not 
thereby become a partner in the gowls. 
Meyer v. Sharpe, 5 Taunt. 74 

11. LIABIUTY OF PARTNERS TO THIRD 
PJERSONS FROM ACTS OF CO-PARTNER. 

1 One partner cannot bind the other 
partners by deed. Harrison v. Jackson. 

7 T. R. 207 

2 But be may by drawing or accept- 

ing bills of exchange. 7 T. R. 210 
One of two partners applied trust- 
money in the trade with the privity of 
the other partner; afterwards they 
separated, and the partnership effects 
were assigned over to the first, who 
look on him the debts: this was held 
to be no payment in discharge of the 
other partner, but both were liable to 
make good trHBt-jWftney. Smith 
•T, Jamtsan, 5 T. R. 001 


4 Where A,, B., and €, had entered 
into an agreement to purchase goods 
in the name of A. only, and take ali- 
guot shares of the purchase, hut it did 
not appear that they were jointly to 
resell the goods ; the Court of C. I\ 
{Wilson, J. diss.) held, that, on failure 
of* A. the ostensible buyer, B. and ( 
were not answerable as partners with 
him. Coope v. Eyre. 1 H. B. 37 

5 Two (of three) partners, who had 
contracted a debt prior to the admit^- 
sion of the third partner into the firm., 
cannot bind him without bis assent 
by accepting a bill drawn by the cre- 
ditor in their joint names : but suclr 
security is fraudulent, and void as 
against the third partner, and cannot 

recovered in an action against the 
three, wherein one only of tlie origi- 
nal partners pleaded to the action, 
Shirreff v. Wilkes. 1 E. R. 48 

Vide Gregson v. Hutton ; 

Marsh \. Vansonmier, id, 49, notit, 

6 If one partner draw or indorse a bill 

in the partnership firm, it w ill prhna 
facie bind the firm ; although passed 
by the one partner to a separate cre- 
ditor in discharge of hi.s own debt r 
unless there be evidence of covin be- 
tween such separate debtor and credi- 
tor ; or at least of the want of autho- 
rity cither express or implied iu the 
debtor partner togive the joint security 
of the firm for bis separate debt. But 
held, that no sufficient circumslance 
appeared in this cajse to raise any pre- 
sumption adverse to the separate cre- 
ditor taking such joint security in a 
case where the bill appeared to have 
l)een drawn in the name of the firm, 
to their own order 18 days before the 
delivery of it to the separate creditor 
and to have been accepted and in- 
dorsed before such delivery, and to 
have been drawn for a larger amount 
than the particular debt ; and where, 
though the indorsement was in fact 
made by the hand of the debtor part- 
ner, yet it did not appear that that fact 
was known to the separate creditor 
at the time: and this .too in a case 
where direct evidence plight have been 
given of the covin or want of au- 
thority if it existed. Jiidley v. Tay- 
lor. 13.E. Ri 175 

7 But where A., B., and C. were en- 
gaged ip a cotlop trade upd^r the firm 
of ^.,and jP. (C. not being known lo 
the world si» a partner;) and A. and 
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B. traded under the same firm^is gro- 
cers, and a bill given to them m the 
cotton business was indorsed in the 
firm common to both partnerships and 
given in payment by A, and B. for 
goods received in their grocery busi- 
ness : Held, that C. was liable to pay 
the bill to the holders, though the in- 
dorsement was . unknown to C. of 
whom the indorsee had no knowledge 
at the time of the indorsement. Swan 
v. Heald (Clerk). 7 E. R. 209 

S Tile authority of one partner to bind 
another by signing bills of exchange 
and promissory notes in their joint 
names is only an implied authority, 
and may be rebutted by express pre- 
vious notice to the party taking such 
security from one of them, that the 
other would not be liable for it. And 
this, though it were represented to the 
holder, by the partner signing such 
security, that the money advanced on 
it was raised for the purpose of being 
applied to the payment of partner- 
ship debts ; and though the greater 
jmrt of it were in fact so applied. 
Neither can he recover against the 
other partner, the amount of the sum 
so applied to the payment of the 
partnership debts against such notice. 
Gallway (Lord) v. Matthew. 

10 E. R. 264 

9 A. being partner with B. in one mer- 
cantile house, and with C. in another ; 
the house of A, and B. indorse a bill 
of exchange to the house of A. and C., 
after which B. acting for the house of 

A. and B., receives securities to a large 
amount from the drawer of the bill 
upon an agreement by B. that the hill 
sh juld be taken up and liquidated by 

B. ^s house, and if not paid by the ac- 
ceptors when due should be returned 
to thedrawer : The Court held, that 
the securities being paid, and the mo- 1 
ney received by B. in satisfaction of 
the bill, A. was bound by this act of 
his partner B. in all respects, and 
therefore that he could not in con- 
junction with C., his partner in the 
other house, maintain an action as in- 
dorsees and holders of the bill against 
the acceptors, after such satisfaction 
•received tbrough the medium of, and 
by agreement with B., in discharge of 
the same. Jaeaud v. French. 

12 E. R. 817 

10 Osh .tkc df a 'partnership 


between A B. and C., a power given 
to A. to receive all debts owing to, 
and to pay all those owing ’from the 
lute partnership, docs .not authorize 
him to indorse a hill qf exchange in 
the name of the paHnerahip, though 
drawn by him in that nau^e and ac- 
cepted by a debtor to the partnership, 
after the dissolution. The person 
therefore to whom he so indorses it, 
cannot maintain an action on it against 
A. B. and C. as partners. Kdgour v. 
Finlyson. 1 H. B 155 

11 Neither can such indorsee maintain 
an action against A. B. and C. for 
money paid to the use of tlie partner- 
ship, though, in fact, the money ad- 
vanced by him in discounting the bill 
be applied by A. to the payment of a 
debt due from the partnership. 

1 H. B. 155 

12 Where one of two partners drew bills 

of exchange in his own name, which 
he procured to be discounted with a 
banker, through the medium of the 
same agent who procured the discount 
of other bills drawn in the partnership 
firm with the same l>anker ; the latter 
has no remedy against the partnership, 
either upon the bills so drawn by the 
single partner, or for money had and 
received through the medium of such 
bills : though the proceeds were car- 
ried to the partnership account; the 
money being advanced solely on the 
security of the parties whose names 
were on the hills by way of discount, 
and not by way of loan to the partner- 
ship; and though the banker conceiv- 
ed at the time that all the bills were 
drawn on the partnership account. 
Emly V. Lye. 15 E, R. 7 

IS Where the party sued as a -partner 
for the value of goods furnished for 
the owners of a ship,^' was neither 
a partner in fact at the time, (having 
parted with his share some time be- 
fore,) nor held himself out as such, 
having before withdrawn bis name 
from the description of the firm at the 
counting-house, and sent circular let- 
ters to the correspondents of the> house, 
notifying tte change; he cannot be 
charged merely because having defec- 
tively conveyed his whole share in the 
ship before that time, he bad subse- 
quently joined with the assignees oi‘ 
Uie bankrupt partners in the ship m 
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making a good titlr* to it to a pur- 
chaser from the assignees. M'lver 
V. Humble. IG E. R. 169 

And see SHIP, part-ownerSf post. 

14 Three partners, A. B. luid C., order 
gQods from abroad, and then dissoVe 
partnership, and make over their pro- 
perty to trustees ior their creditors, 
leaving A. and B. as agents, to settle 
the afiairs of the firm. 'J'he goods ar- 
rive, and are delivered to A. and B. 
in an action against A. B. and C. for 
the freight : Held, that C. was not 
liable. Finder v. Wilks. 

1 Marsh. 248 

15 One of several partners in a contract 
with government, cannot jiledge goods 
consigned to him by another partner 
for the purpose of performing the con 
tract. Snaith v. Burridge. 

4 Taunt. 684 

III. BANKRUPTCY — EFFliCT OF. 

1 If partners by deed assign all their 
partnership cllects, &c. to trustees for 
the benefit of their creditors, and some 
of the separate creditors of one part- 
ner do not assent to it, the assignment 
is fraudulent and void. Eckliardt v. 
Wilson. 8 T. R. 140 

3 Money paid by one partner to another 
btfore the bankruptcy of the latter, for 
the purpose of being paid over as his 
liquidated share of a debt to their joint 
creditor, if it be not so applied, is 
provcable as a debt under the com- 
mission of the bankrupt partner, al- 
though the solvent partner were not 
called upon to pay the debt to the 
joint creditor till after the bankruptcy 
of the other. But the solvent partner 
may recover from the bankrupt his 
share of such debt, so paid afta' the 
bankruptcy to the joint creditor, not- 
withstanding the certificate, his (the 
bankrupt's) share of such debt so paid 
after the bankruptcy to the joint cre- 
ditor. Wright V. Hu 7 iter. 1 E. R. 20 
1 A. engages as a partner in a particu- 
lar transaction with B. C. and D. who 
were before partners, and who conti- 
nued partners among themselves as to 
their share in the transaction : B. C. 
and D, become bankrupts, after which 
A. pays a debt due from himself and 
them to a joint creditor: Held, that 
these three partners constituted but 
one debtor to A., and he might recover 
from B., no,t B,"s proportion alone, 
but the proportion of £. C. and 


D. towards the joint debt ; B. not ha-* 
ving pleaded in abatement, bright 
v. Hunter. 1 E. ii. 20 

4 After an act of bankruptcy coniuiitted 
by one of two partners, joint efiects 
are sent away, wliieh come to the de- 
fend.* nt's hands; then the solvent 
partner <iies, leaving the defendant his 
executor ; and afterwards a commission 
of bankrupt is taken out against the 
surviving partner, and his estate as- 
signed to the plaintiffs : Held, that 
they are tenants in common with the 
solvent partner, and after his decease 
with his representatives, by relation of 
law from tne act of bankruptcy, and 
cannot therefore maintain trover 
against the defendant claiming under 
such solvent partner. Smith v. Stokes. 

1 E. R. 363 

After an act of bankruptcy committed 
by one partner, the other delivers 
goods of their joint property to a cre- 
ditor for a joint debt, and dies ; after- 
wards a commission issues against the 
surviving partner : Held, that the cre- 
ditor, hy virtue of such delivery by 
the solvent partner, became tenant iu 
common of the goods of the assignees 
of the bankrupt, by relation from the 
act of bankruptcy, which was in the 
lifetime of the solvent partner, and 
consequently that the assignees cannot 
maintain trover against such creditor. 
Smith V. OrielL 1 E. R. 368 

6 Two of three partners, by deed, with- 
out the privity of the third partner, 
assigned a debt due to the firm from a 
correspondent abroad, to a creditor at 
home, and afterwards by direction of 
such correspondent drew a bill of ex- 
change in the name of the firm upon 
liis agent here, which was accepted, 
payable to their own order for the 
amount of the debt; the two partners, 
after having committed acts of bank- 
ruptcy, but before commission issued, 
indors^ such bill to the creditor of 
the firm in part satisfaction of his 
debt ; afterwards separate commissions 
were sued out against the two part- 
ners, who were declared bankrupts, 
and their effects assigned; the other 
partner being all the time abroad. 
The Court held, that by such indorse- 
ment of the bill, nothing passed to the 
creditor ; for the two bankrupts could 
not bind either the property of their 
as^gnees or of their solvent partner. 
Thornmn v. Freer. 10 E. R. 418 
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7 Where separate commissions of bank- 
ruptcy were issued against three of 
four partners, to which they con- 
formed and passed their examination, 
and an order was made for alloTvini^ 
the j^int creditors to prove their debts 
under the commission of one of. the 
three ; under which commission the 
plaintiffs proved their joint debt, and 
afterwards sued all the partners for the 
same debt, and arrested one of the 
other two, under whose commission 
they had not proved : Held, that he 
was not entitled to be discharged out 
of custody. Young v. Hunter. 

IG E. R. 252 

8 Money advanced to S. by B., one of 
several partners, out of the partner- 
ship funds, on account of payments 
to be made on ]iolicies of ass\irancc 
underwritten by S., on account of 
himself and B., in pursuance of a 
j)revious agreement between them to 
share the profits and loss on such po- 
licies, was held not proveable under 
the commission of S., who became 
bankrupt, by the surviving partners 
of B. Ex-partc Bell. 

1 M. k S. 751 

9 A. and B. being partners in trade, A. 
committed an act of bankruptcy, a few 
days after which, B. also covninitled an 
act of bankruptcy ; between these pe- 
riods a clerk of the house paid to C. 
a creditor 558/. and after lioth acts of 
bankruptcy 5/. more. The assignees^, 
under a joint commission against A. 
and B. brought an action against C. 
for these sums, and declared first, for 
money had and received to Ihe use of 
A. and D. before they became bank- 
rupts ; secondly, for money had and 
received to their own use as assig- 
nees of A. and B. after the bank- 
ruptcy of both ; and thirdly, upon an 
account stated with them as such 
assignees : Hekl, that under this 
declaration they could recover only 
the 5/. Smith v. Goddard. 

3 B. & P. 465 

10 fe/<5/e, .that if they had declared for 
money had and received to their use, 
as assignees of A., they might have 
recovered a' moiety of the sum paid 
between the two acts of bankruptcy, 

S B. & P. 465 

1 1 Where, upon a dissolution of part- 
nership between three partners, two 

the three assigned to the other all 
their shares in the partnership debts i 


and eftectSj. and the other covenanted 
to pay all debts then due from the 
paitnership, and to indemnify the 
two from the payment of the same, 
and from all actions and costs by rea- 
son of the non-payment of the same, 
and afterwards became bankrupt, and 
a commission issued against him, under 
which he obtained his certificate, 
and afterwards the holder of a bill ac- 
cepted by the three partners, and 
due before the dissolution of the part- 
nership, sued the two, and they were 
obliged to pay the lull : Held, that by 
stat. 49 G. 3. c. I2l. s. 8. the certifi- 
cate might be pleaded in discharge of 
an action brought by the two against 
the other upon his covenant. Wood 
x.Dodgson. 2M. &S. 195 

12 W^liere ope of three partners in a 
banking concern, who resided at the 
place where the banking-house was, 
and was the only partner who trans- 
acted the business, the other two re- 
siding at a distance from it, absented 
himself from the banking-house, shut 
it up, and stopped payment: Held, 
that this was not evidence of a joint 
act of bankruptcy by all three. Miles 
V. Bennett, 2 M. & S. 556 

IV. PROCEEDINGS IN ACTIONS, HV AND 
AGAINST. 

1 One partner may maintain an action 
for money had and received against 
the other partner for money received 
to the separate use of the former, and 
WTongfully carried to the partnership 
account. Smith v. Barrow. 

2 T. R. 470 

2 Where money is owing to two part- 
ners, and after the death of one it is 
paid to a third person, the surviving 
partner may maintain an action for 
money had and received in his own 
right, and not as survivor. 

2 T. R. 476 

3 Where two enter into articles of part- 
nership for seven years, in which is a 
covenant to account yearly, and to 
adjust, and make a final settlement 
the expiration of the [lartnership, and 
they dissolve the partnership before 
the seven years are expired, and ac- 
count together, and strike a balance 
which is in favour of the plaintiff in- 
cluding several items not connected 
with the partnership, and the defend- 
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ant promises to pay it ; an action of 
nsannqmi lie^ pn such express promise. 
Foster v. A Hanson. 2 T. R. 479 

4 An action cannot be maintained by 
several partjii rs for Lroods sold by one 
of them liviii 'x in (hicriisc^^ and packed 
by him in a particular ni inner for the 
purpose orsinufj<;'VinL!:, tlu)iC 4 'h tht: other 
I)artners vvlio resided in England , knew I 
notJiin;.;' of the sale ; for the act of or.e 

is in this resjtecl the act of al! ; and 
it is a contract by subjects of tins 
connlry, made in contravi ntion of the 3 
Jaw,-, and this ca c must be consiilercd 
in the same liobt as if all the partners 
resided in EngluncL 

Biggs V. Lawrence. 3 T. R. 454 3 
And see fi ai/mcll v. Reed. 5 T. R. 599 

Clitgas V. Pcna'una. 4 T. R. 4G6 4 

5 A contrat-t made by two partners to 

pay a certain sum of money to a third 
person, equally out qf their oivn private 
cash, is a joint contract, and they must 
bt‘ jointly Mied upon it. Buers v. Do- 
hey. \ II B. ‘2dr) 

G If three partners (two of whom leside 
iiliroad, and one in England) y be sued 
for a jiartnership debt, aiid the partner 
resident in England apjiear to the ac- 
tion, but refu-e to appear for the pait- 
ners resident abroad, the sherilF under 
a distringas against the two })artm rs 
may take partnership cdects, though 
])aid for hy the partner resident in 
England alone, to wliom tiie partiier- 
shij) was legally indebted; and the 
Court of C. P. will not relieve liiin 
against such di.^trcss. Morkyx. Strom- 
honi. d il. [\ 25 

7 Tlic defendant asp’ced in writing to 
take one half share of certain goo<ls 
bongiil hy the plaiiUifFon their joint 
account, half in the ])rofU or los-, aud 
to furnish llit* plaintdl* with half the 
amount in time for the payment 
thereof, the goods being to be paid Idr 
by bills: Held, that llic plainlilf 
having paid the whole price of the 
goods which were to constitute the 
partnership stock, to which both par- 
ties were to contribute equally, an ac- 
tion lay against the defendant for his 
moit'ty of the price, which was to be 
' furnished by him in the first instance, 
altboiigli th( re might be an account 
to he taken between them as partners 
upon the subsequent disposal of the 
joint stock, Venning v. Lcckie. 

Id £. R. 7 

$ Where one* person purchases goods. 


and another is afierwmls permitted 
to share in the advent ure, the vendors 
cannot rcco\cr again4 such other 
person for tiie price of ilic goods. 
Young V. Hunter- 4 Taunt. 56‘J 

V . n.EAUINGS and evidence. 

To assumpsit by seve ral partners the 
defendant may |)lead in bar the haok- 
ruplcy of one of them. Elckhardi v. 
Wilson. 8T. R. 140 

The nonjoinder of a dnniiant partner 
is no ground of nonsuit. 

Lloyd V. Arclibnv:lc. 2 Taunt. 324- 
Tylavcinan v. (Alleit. 2 Triunt, 325, n. 
And a dormant partner may ]>rove a 
contract. id. ihld. 

Acts subsequent to the lime of deli- 
vering goods on a I'ontract may ! e* 
admitted as evich iice to siiew tliat Itie 
goods were delivered on a partner: hip 
account, if it were dcuhlful at the 
time of the contract ; but if il clearly 
appear that no partncrsliip existed at 
the time of the emitracM, no Milve- 
quent act by any per on v.ho may af- 
terwards become n pin t la r (no!; ( ven 
an acknowledgnu nl lioitbcis liable, 
(»r his accept ing a bill of exchange 
drawn on them a.s partners for tlie 
very goods) will make' I'.iiu liaii'e 
in an action ior goods sold and (ie- 
liver(d; though he will hv- liable in 
an action on tlic hill of exchange. 
Savilfe V. Robertson. 4 1’. K. 72v> 
5 Tv here the plaint ill? had oea':!. for a 
long time with two partnoi'-, not 
knowing that they laid a thmi partio r 
during part of the time, and fcrni.-lu il 
tbtm with goods, and received ]iay- 
incuts on account generally ; and [.re- 
vious to the time when tiie secret tu- 
|)artnership was dissolved, gOf)ds had 
iieeii I’urnLhed, to cover wliich, hills 
had been paid to lhi‘ plaintifls hy the 
two ostensible partners, which were 
dishorionred after the secret di sohi- 
tion of the tri-partnership, and then 
other goods were furnished as hefort* ; 
yet, as the dishonoured bills were after- 
wards delivered up by the plaintills 
upon the recei])t of the suhsecjueiit 
good bills; which latter were rnuie 
than sufficient to cover the dcbt.s of 
the tri-partnership, though not to 
cover, in addition, the go(»ds fur- 
nished after the dissolution of it : Held, 
that such delivering up of the old drs- 
honoured bills, upon receipt of the 
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Ti<?w o'ood bills, was cvi<leiice of a par- tifls could not be nonsuited, but the 

ticular appropriation of such new bills third partn^^r, who defe nded, was en- 

in payment and discharge of the oM titled to a verdict. Ntvjmarch v. Clay, 

debt ; of which the secret third part- 14 E. R. 2H9 

ner might avail himself in an action 6 An admission made by one of two 
on the case for goods sold and deli- partners, alter the dissolution of tlie 

vered, brought against him jointly partnership, is competent evidence to 

with tlic other two partners. But as charge the other partner. H^ood v. 

the other two jiartners had suRered Braddick. 1 Taunt. 104 

judgment to go by default, the plain- And see Lucas v. De La Cour, aiite, 319* 


PARTY-WALLS. 

1 A lessee for 21 years at a pe]^|)er corn I into between the landlord and his te- 
rent for the fir>t half-year, and a rack- naiit. Sa}7gstcr v. Birklicad. 


rent for the rest of the term, who by 
agreement was to |)ut the premi>cs in 
repair, and covenanted to pay the land- 
tax, and nil otlKr taxes, rates, assess- 
ments, and i/Nposi lions, having assigned 
liis term for a small sum in gross, was 
lield not to be liable to y)ay the ex- 
pense of a j)arty-w’all, either l)y the 
provisions of slat. 14 G. 3- c 78. .9. 41. 
or by the covenant : but that charge 
must in such case he borne by the ori- 
ginal landlord. Soiuhall v. Leadbcttcr. 

3 T. R. 4o8 

2 The statute 14 G. 3. e. 78. s. 41. in- 
tendt'd to tltrow' that burden oh per- 
sons to w'hom long leases liad been 
granted vvitli a view to ajt i/nprorement 
of I he estate, and who afterwards un- 
derlet at a con-iderahle zatTtY/.vco/'rcj?/. 

3 T. R. 4.78 

3 The owner of tlie improved rent, not 
of the ground rent, is liable to pay the 
expenses of a party-w all. Peek v. Wood, 

5 T. R. 130 

4 Semb . — A lessee of sucli a term, who 
afterw ards sold the lease for a stun in 
gross, would also be liable within tlic 
Act. Southall V. Lcudbetier. 

3 T. R, 458 

5 The lessor of a house at a rack-rent 
(there being no other person entitled 
to any kind of rent) is liable to con- 
tribute to the exj >enses of such party - 
wall, though the lessee has improved 
the house elemised. Beardmore v. Fox. 

8T. R. 214 

6 But if the lessee of a house at a rack- 
rent, underlet it at an advanced rent, 
he is liable to contribute to the ex- 
penses of such j)arty-wall : nor is the 
operation of the statute at all varied 
by any covenants to repair^ entered 


1 B. & P. 303 

7 Tlie tenant of a house covenanted in 
his lease to pay a reasonable share and 
proportion of supporting, repairing, 
and amending all party-walls, &c. and 
to pay all taxes, duties, or assessments 
and impositions, parliamentary and 
parochial, ‘‘ it being the intention of 
the parties that the landlord should 
receive the clear yearly rent of 60/. 
in net money without any deduction 
whatever;'^ during the lease the pro-* 
prietor of llte adjoining house built a 
parly-wall lictvvecn that house and the 
liouse demised : Held, that under the 
statute 14 G. 3. c. 78., the tenant 
(not the landlord) wa.s bound to pay 
the moiety of the expense of the [)ar* 
ty-wall. Barrett v. Bedford (Duke), 

8 T. R. (j03 

8 The tViree months notice required by 
s. 38. is only necessary where the j>t;r- 
son, who at the time win ri it is neces- 
sary to build, &c. is liable to pay, can** 
not agree with the owner of the adjoin • 
inghou.se. Peck v. Wood. 5 T. R. 130 

9 Where notice of pulling down and re- 
building a party-wall was given under 

. the building Act 14 G. 3. c. 78., and 
the tenant of the ad joining house, who 
W'us under covenant to repair, finding 
it necessary, in consequence, to shore 
up his house, and to pull down and 
replace the wainscot and partitions of 
it, instead of leaving such expenses 
to be incurred and paid by the owner 
of the bouse, giving notice, in the 
mvanner prescribed by the Act, and 
afterwards paying the same to him 
upon demand, employed workmen of 
his own to do those necessary w^orks, 
and paid them for the same : Held, 
that he could not recover over against 
Kic3 
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his landlord such expenses inciirred 
by his own orders, and paid for by 
turn in the first instance; all the pow- 
ers and authorities given by the Act 
in respect of any works to be done, 
being given to the owner of the bouse 
intended to be pulled down and rebuilt, 
and the landlord of the adjoining 
house being only liable by the Act to 
reiihburse his tenant money paid by 
him to the other owner for such works as 
are authorized to be done by such other 
' owner in respect of such adjoining 
house. Robinson v. Lewis. 10 E. R. £27 

10 Before an action can be brought on 

the Building Act to recover a propor- 
tion of the expenses of building a 
party-wall, the accounts prescribed 
by ^ 41. must be delivered whether 
the house be occupied by the owner or 
by a tenant : and a formal demand of 
the money must be made 21 days be- 
fore action brought. Philip v. J)o- 
nati. 2 Taunt. 62 

11 If two persons have a party-wall, one 
half of the thickness of which stands on 
the land of each, they are not there- 
fore tenants in common of the wall, 
or of the land on which it stands ; 
although the wall was erected at the 


joint expense of the two proprietors, 
Matts V. Hawkins, 5 Taunt. 20 

12 The stat. 14 G, 3. c. 78. does not 

make party- walls common property. 
And if one proprietor adds to the 
height of sucli a partj^-wall, and the 
other pulls down the addition, the first 
may maintain trespass for pulling 
down so much of it as stood on the 
half of the wall which was erected on 
the plaintifl‘*s soil. Tlie property in 
a wall erected at a joint expense, en- 
sues the property of the land whereon 
it stands. 5 Taunt. 26 

13 If the plainliir declares on a general 
covenant to repair a messuage, and 
assigns a breach, per quod he was put 
to expense, it is suificieut for a tenant 
to plead performance as to all except 
as to the repairs of a party- wall, and 
that those repairs were rendered neces- 
sary, and were done under the statute 
14 G, 3. c. 78., and did not become 
necessary by the defendant’s default, 
and that the defendant was not the 
owner of the improved rent : and if the 
plaintiil' is possessed of any facts to 
charge the defendant with a propor- 
tion of the repairs, he ought to repay 
them. Moore v. Clark, 5 Taunt. 90 


PATENT. 


1 A patent is void if the specification be 

ambiguous, or give directions whicli 
tend to mislead the public. Turner v. 
Winter, IT. R. 602 

2 So if the patentee say that by one 
process he can produce three things, 
and he fail in any one. 1 T. R. 602 

3 So if the specification direr^t the same 
thing to be produced several ways, or 
by several difierent ingredients, and 
any one of them fail. 1 T. R. 602 

4 A patent must not be more extensive 
than the invention : therefore, if the 
invention consist in an addition or im- 
provement only, and the patent be for 
the whole machine or manufacture, 
it is void, Rex v. Rise, 

HE. R. Id9,n. 

5 A patent was granted by the Crown 
to A, for 14 years, for his method 
of lessening the consumption of steam 
and fuel in fire engines the speci- 
fication stated that “ the method con- 
sisted of the following principles,” 
(ddkribing the mode in which those 


I principles were applied to the pur- 
I j)oses of the invention ;) afterwards an 
I Act ol’ Parliament was passed to ex- 
tend the patentee’s term, the title of 
which was An Act for vesting the 
sole property, &c. of certain steam 
engines called Fire Engines of his in- 
vention,” &c. and after reciting that 
the patent was " for making and vend- 
ing certain engines, by him invented 
for lessening the consumption of steam 
and fuel in fire engines,” &q. it 
granted him the sole right of ** making 
and selling the said engines.” The 
Court held unanimously, that the in- 
vention was the subject of a patent ; 
and the patentee having in his speci- 
fication described his invention ; Held, 
that the patentee’s right under the pa- 
tent and Act of Parliament was valid. 
Homblower v. Boulton {in aror), 

8T.R;95 

6 N. B. This case, though it came firom 
the Court of C. P. was not argued 
there, that Court having been equally 
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divided in a former case arising on the 
same patent. E^re, C. J. and Rooke 
for the patent, and BuUer and Heath, 
Justices, against it. Boulton v, BulL 

2 H. B. 46:i— 500 

^ It seemed admitted, that under the 
proviso in stat. 21 Jac, 1. c. 3..?. 6. 
there cannot he a patent (or a philoso- 
phical principle only, neither orga- 
nized nor capable of being so : but 
that a patent for a machine improved 
by a philosophical principle, though i 
the machine existed before*, is good. 
8 T. R. 95 : 2 H. B. 463, &c. 

8 A, by indenture (riciting that a suit 
was depending l)etvvcen him and B. 
respecting the infringement of certain 
patents, and that it was apprehended 
these patents could not be fully as- 
signed until the determination of the 
suit, without hazard of defeating it), 
granted absolutely the said patents, to- 
gether with some others to ex- 
cepting however until the determina- 
tion of the said suit, such patents as 
should be necessary to support A.^s 
legal title : with a cov'enant tJiat A., 
upon the determination of the suit, 
should assign the excepted patents to 
and that until such assignment A. 
sho^.i]d stand legally possessed of the 
same for the beh(X)f of : Held, 
that the legal interest in the excepted 
patents vested in P. upon the deter- 
wiination of the suit, without further 
•assignment, so as to entitle him to 
maintain an action (or the infringe- 
inetit of them. Cartwright v. Amatt. 

2 B. & P. 43 

S One having obtained a patent for a 
certain manufacturing machine, of 
which he duly inrolled a specification, 
afterwards obtained another patent for 
<;erlain improvements in the said vui~ 
Hiine, in which the grant of the for- 
mer patent was recited ; and the latter 
patent contained the usual condition 
that it should be void, if the patentee 
did not within one mpnth inroll a spe- 
cification, particularly describing and 
ascertaining the nature of the said inven- 
tion, and in what manner the eame ivas 
JO be performed: Held, that a speci- 
fication, containing a fujll description i 
qf the whole machine so improved, but I 
•not dUtimguisbing the ucyt itpproved I 


parts, or •referring to the former spe- 
cification, otherwise than as the se- 
cond patent recited the first, was a 
performance of that condition. liar- 
mar v. Vlaync. 11 E. R. 101 

10 A patent right for the exclusive ex- 

ercise of an invention obtained from 
the Crown by an uneerlificated bank- 
rupt, is effected by tl)e previous as- 
signment of the commissioners, and 
vests in the assignees. Hesse v. Stc^ 
vcnso)u 3 B. & P. 565 

11 An Act empowering a bankrupt pa- 
tentee, his executors, aclmini.strators, 
and assigns, to assign the patent right 
to a greater number of persons than 
allowed by the letters patent, and de- 
clared to be a public Act, does not en- 
able either the bankrupt or his assigns 
to make a better title than they could 
beibre the Act. Hesse v. Stevenson. 

3 B. & P. 565 

12 A. having obtained a patent for an 

invention, of which he supposed him- 
self the inventor, agreed to let B. use 
it upon payment of a certain annual 
sum secured by bond ; this sum was paid 
for several years, wdien B, discovered 
that A. was not the inventor, but tljat 
it was in public use before A. obtained 
his patent, brought an action for mo- 
ney had and received to recover back 
the amount of the annuity paid : 
Held, that he could not recover. Tay- 
lor v. Hare. 1 N. R. 260 

13 In assuvqj^it, the plaintift' on an 
agreement by the defendant not to 
avail himself, or take any undue ad- 
vantage of a communication made to 
hi,r?i by the plaintiff of an ipveptioii 
for wliich tlie pjai^iti if intended to lake 
out a patent, and assigned as a breach, 
that the defendant fraudulently ob- 
tained a patent or the invention in his 
own name. Evideiice that the defend- 
ant fraudultndy obtained a patent in 
his pvvn name, >y hic)i the plaintiff af- 
terwards agreed shovild remain in the 
defendant's name upon certain terms, 
which terms the defendant before the 
commencepaent of the action had re- 
nounced, insisting upon the invention 
as his owJ3» wp held to naaint^n this 
J^reach. Smith y. If ipkenson. 

S%kT.630 
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PAUPER. 


1 The lessor of the plaintiff suing in 
formd pauperis will l)e dispaupered in 
case of vexatious delay. Doe d. Ltp- 
pirtgxvcll V. TriissclL 6 E. R. 505 


2 A pauper as such can never pay costs. 
Rice V. Brown* 1 B. & P. 39 

And see Wesson v. Withers. 

2 T. R. 511, ante, 225 


PAYMENT. 


GENERAL PAYMENTS, HOW APPHED. 

N. B. When a banker’s check given 
under particular circumstances does 
not amount to payment, see Brown 
V. Kewley. 2 B. & P. 518, a7itc, 143 

1 A. covenants with B. to serve him for 
certain wages for three years, at the 
end of which time a balance remains 
due to him from B. A. then enters 
jnto a fresh contract, not under seal, 
to serve B. at increased wages : and at 
the end of three years more, it a[)pears 
that he has received, at diflerent times, 
sums more than sufficient to cover the 


balance due mi the former contract : 
Held, that tne last-mentioned sum 
having been paid generally, without 
specifying on what account, A. had a 
right to ajiply them to the satisfaction 
of the sim|)le contract debt. Petei's 
v. Anderson. 1 Marsh. 238 

2 Where a creditor has debts due to him 
on diflerent accounts, be may apply 
a payment made to him hy his debtor 
to either of sucli debts, unless it be 
specified at the time to which debt it 
is to be applied. JIall v. Wood. 

14 E. R. 243, n. 


PAYMENT OF MONEY INTO COURT. 


I. IN WHAT CASES ALLOWED, 

ll. WHERE REFUSED. 

III. EFFECT OF. 

IV. PROCEEDINGS SUBSEQUENT TO PAY- 

MENT. 


I. IN WHAT CASES ALLOWED. 

1 A defendant was permitted to pay 

into Court, to abide the event of the 
cause, a sufficient sum to cover the 
debt and costs, instead of giving bail. 
Fowell V, Leo. 1 Taunt. 425 

2 In an action against a carrier who had 
given notice that he would not be 
answerable beyond 20/., unless on 
certain conditions, the Court of C. P. 
permitted the carrier to pay 20/. into 
Court. Hutton v. Bolton, 

1 H. B. 299, n. 

8 'The Court of C. P. permitted the 
plaintiff in replevin to pay into Court 
the rent for which the defendant 
avowed. Vernons. Wynne 

1 H. B. 24 

4 If the Court sec reason to suspect tliat 
a qui tarn Rction is prosecuted merely 
for the ib^ue money, they will on mo 


lion permit it to be paid into Court 
to abide the event of* the suit. Parker, 
q. t. V. Macfarlune. 3 T. R. 132 

5 Claims being made on a prize agent 
by several persons for the jirize money 
due to a sailor, the agent was permit- 
ted as a j)vibiic officer to pay the mo- 
ney into (^urt for the benefit of the 
claimant, who should prove his autho- 
rity to receive it. Edwards v. Minctl. 

1 Taunt. IGG 

6 Where, after an action commenced, 

and before money could regularly lie 
paid into Court, a tender was made of 
a sum for damages, with costs, up to 
that tirlie and refused, the Court of 
C. P. on motion permitted that sum 
to be paid into Court, and struck out 
of the declaration, and ordered all 
subsequent costs to be paid by the. 
plaintiff; although the plaintiff went 
for other causes of action than those 
on which the sum was tendered. Ro- 
berts V. Lambert. 2 Taunt. 283 

7 In an action of covenant on an in- 
surance against fire, a tender may be 
pleaded, and money paid into Court 
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^ under 19 Geo. 2. c. 37. s. 7. Solomon 
V. Bcxvickc. 2 Taunt. 317 

S Upon setting aside a writ of intjuiry, 
the Court jn'rnii ted the defendant to 
pay money to the plaintiff' under a 
rule of Court, vrith costs of the action 
up to that time, and ordered that the 
plainlif^^s further proceedintrs should 
l)e at ti e |>eril of the subf.ecjuent costs. 
Dai/ V. luhi'ords. I Taunt. 491 

JL wnium URFUSED. 

1 The Court refused to permit a defen- I 
dant to |)ay moiU'y into Court in an | 
action against the slu riff'for a false re- 
turn to a Ji. fa. Bovj/es v. Fuller. 

7 T. \i. 335 

2 The Court also refused to permit the 

defendant to |>ay uioiu y into Court in 
an action lor dilapidations. SaU v. 
Salt. S T. U. 47 

3 Jn assumpsit aijjainst a carrier for 
goods spoiled, the d(‘feudaut was not 
allowed to ])ay the invoice price into 
Court. Fail v. Fickford. 2 13. & P. 234 

4 In an action for breach of a contract to 

deliver good> at a certain price per 
ton, the Court of (h P. will not allow 
the defendant to pay money into Court. 
Strorr^ v. Simpson. 3 13. J^. 14 

5 Action for frciglit, and cross action 
for un,li(juid:itcd damages against a fo- 
reign seaman. The Court of (h P. re- 
l\i.r( d to permit the i’-cight to he paid 
itito Court, as a fund liable to ])ay- 
meiitof the damages when ascertained. 
Sherborne v. SiJJiSn. 3 l\iunt. .{i Jj 

G The plaintili' leaving thclared on a 
IjoimI, dated in 17/5, lor 2,-lhO/. pro- 
clamation money of jSonfi Carolina, 
av’crring that it was of a certain value ; 
the Court would not permit the de- 
fendant to pay tile 2,400/. j^roelarna- 
tion-inoney into Court in the year 
1792, when the jiroclamation-rnoney 
had hecomc depreciated, Cuming 
V. Munro. 5 T. ii. 87 

7 Rule refused to permit the defendant 
to pay into Court the debt and costs 
up to a certain day after the action 
brought, (thereby excluding the* co.sts 
of llic declaration delivered,) upon the 
ground of an order to pay the debt 
and costs up to that period, without 
having made a tender before action, or 
obtaining the covnirion rule for stay- 
ing proceedings on payment of the 
debt and costs up to the time of the 
application. Burmester v. Hllch. 

13 E. R. 551 


8 In an actioT\ for work and labour, the 
defendants having offered by letter to 
pay a certain .sum for the debt, with 
the costs up to tliat time, which was 
refuserl by the plaintiff, obtained a 
rule to shew cause why the sum of 5/. 
and the costs should not be paid into 
Court, and further proceedings be 
staid, and why the plaintiff'should nut 
pay the costs incurred .since the ten- 
der; and why if the plaintiff refused 
to accept it, tlie 51. should not be paid 
into Court, and struck out of the de- 
claration. The Court of C. P. dis- 
charged the rule, it appearing that 
there was nothing oppressive in the 
plaintiff’s conduct. Gibbon v. Cope^ 
man. 1 Marsh. 392 

III. EFFECT OF. 

N. B. For Costs on Payment of 
Money into Court, see ante, 219. 

1 Payment of money into Court i.s only 

an acknowledgment by the defendant 
that the plaintiff is entitled to recover 
the sum so i)aicT, but it does not pre- 
clude him from taking any objection 
to the legality of the contract, in order 
to jirevent plaintiff from recovering 
beyond that sum; though unless such 
.sum ware paid, such objection would 
be *1 bar to the [)laintifi’’.s action. Cru’ 
v. Parry. 1 '1\ R. 4G4 

2 The Court of C. P. licld, that payment 
of money into Court on the ivltole de» 
claratlon, in an action on a lull of x- 
change, is .ciich an admission of the 
validity of tlie hill, as to pri vent llie 
necessity of proving the drawer’s 
hand-writing. Gutter id tfe v. Smith. 

" 2 II. B. .74 

3 :2w. — Whether a defendant can demur 

to cvidem'c after luiving paid money 
into Court 1 11. B. 93 

Or be non-suiteil 2 II. B. 375 

4 The payment of money into Court 
upon a count stating a special con- 
tract in an admi.'^sion of such contract, 
and narrows the iiujuiry to the quan- 
turn of damages snslain.d by the 
breach thereof: Therefore, if the 
plaintiff declare as upon a general un- 
dertaking by the defendant to carry 
goods for hire, on w hicll the defen- 
dant pays 51. into Coint, the latter 
cannot give in evidence that the con- 
tract was that he should not be an- 
swerable for goods lost to a greater 
value than 5L unless entered and paid 
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m 

for accordingly : though if no money 
had been paid into Court, the plaintiff 
must have been nonsuiud on such 
evidence. Yate v. Willan. 

3 E. R. 128 

And Piggott V. Dunn. 2 E. R. 128 

5 Where money is paid Into Court gene- 
rally upon a declaration in contract, 
it is an admission of the existence of 
a contract in every transaction which 
is capable of being converted into a 
contract by the assent of the parties. 
Dennett v. Francis. 2 It & P. 550 

6 Therefore, where a defendant who had 

possessed himself of goods belonging 
to the plaintiff^ and had sold part and 
kept the residue in specie, paid money 
into Court generally, upon a declara- 
tion containing a count for goods sold 
and delivered, it was heldt that he had 
thereby admitted the transaction to 
have been converted into a contract, 
and that the plaintiff was entitled to 
recover the value of all the goods 
under the count for goods sold and 
delivered. 2 B. & P. 550 

7 The Court of C. P. held that payment 
of money into Court is an admission 
of a legal demand only, if there be a 
legal demand in the declaration to 
which it may be applied, though 
there may be an illegal one also ; and 
that in such case money so paid can- 
not be applied to an illegal account. 
Ribhans v. Cricket. 1 B. & P. 264 ! 

8 If the defendant pay money into 

Court generally upon a declaration 
containing a count on a policy of in- 
surance, together with the money 
counts, and it appear that the plaintiff, 
by his conduct previous to the trial, 
induced the defendant to believe that 
the only point to he tried was a ques- 
tion of fraud, and suffered him to pre- 
pare his evidence accordingly, theCourt 
of C. P. will not allow the plaintiff to 
object to the receipt of that evidence 
at the trial, on the ground of the con- 
tract haying been admitted by pay- 
ment of money into Court. Muller 
V. Harishom, ^ B. & P. 556 

9 Payment of money into Court to the 
amount of a partial loss upon a va- 
lued policy, is not an admission of a 
total loss. Rucker v. Palsgrave, 

1 Taunt. 419 

‘W Payment of money into Court gene- 
rally upon a declaration containing a 
Count on a policy of insurance, and 
the money counts, is only an admission 


of the contract, but does not preclude 
the defendant from disputing his lia- 
bility, beyond such paymeitt, for 
goods which were not loaded accord- 
ing to the terms of the policy. MeU 
Hskw.Allnutt. 2M.8iS. 106 

1 1 The only case where a party shall be 

bound by the payment of money, 
though by mistake, is where it is paid 
into Court under a rule. Malcolm v. 
Ftillarton, 2 T. R. 645 

12 The Court of C. P. will not order mo- 
ney paid into Court by the defendant 
through a mistake to be restored to 
him. Vauglmn v. Barnes, 2 B. & P. 392 

13 Though perhaps in case of fraud 

they would. 2 B. & P. 392 

IV. PROCEEDINGS SUBSEQUENT TO PAY- 
MENT. 

1 Paying money into Court where the 

demand is for unliquidated damages, 
by a Judge’s order after plea pleaded, 
is irregular ; but if the plaintiff* take 
the money out, he thereby waves the 
irregularity, and cannot afterwards 
have a verdict, unless he recover more 
than the usual sum paid in. Griffiths 
V. Williams. 1 T. R. 710 

2 If defendant bring money into Court 
on a plea of tender, plaintiff may take 
it out, though he reply that the tender 
was not made before action brought. 
Le Grew v. Cooke, 1 B. & P. 333 

3 If a defendant, who pays the debt and 
10/. costs to the sheriff in lieu of bail, 
under 43 G. 3. c. 46., puts in bail 
above, who, being excepted to, render 
him instead of justifying, the plaintiff 
is not entitled to receive out of Court, 
under s. 2., the money so deposited. 
Halford v. Hands. 4 Taunt. 669 

4 But the defendaut may in such case 
receive back hii^deposit. 4 Taunt, 669 

5 If a defendant pay a sum of money 
into Court, and obtain an order to stay 
proceedings on payment of that sum 
and costs, and omit to pay the costs 
when taxed, the plaintiff after taking 
the money out of Court may prH»ceed 
without a previous demajnu of the 
costs. Smith v. Swkh. 2 N. R. 473 
And see costs, ante, 219. 

6 If money is paid into Court upon one 

count of a declaration, and the plain- 
lifi* takes it out, he is not entitled to 
tDe costs of the other counts. Skar» 
rait V. Vaughan, 2 Taunt. 266 
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PEER. 


See Wclier v. The Earl qf Grosvenor, 
ante, page 94. 

1 It is doubtful whether a peer of par- 
liament can be sued in the King’s 
Bench by bill, Lonsdale, (Earl), v. 
Littledale, (in Cam. Scac.) 

2 H. B. 267 

2 But having pleaded in chief to a bill 
filed against him in that Court, he can- 
not af terwards assign for error that he 
ought to have been sued by original 
writ, and not by bill. Same Parties in 
Dom. Proc, in error. 2 H. B. 299 

3 If a peer be sued by bill, no objection 

can be taken to such proceeding, ex- 
cept by plea in abatement. Hosier 
V. Lord Arundel. 3 B. & P. 7 

4 Qtu Whether even in that mode, such 
an objection could prevail. 

3 B. & P. 7 


5 A writ of latitat is^ped against ^ peer 
was superseded on motion, grppnded 
on an office copy of the prcegipe, in 
which he was styled Barop pf W, 
Couch V. Lord Arundel, 3 E. R. |27 

6 It lies on the plaintiiF fo djscpver 

whether the defendant he entitled to 
the privilege of peerage; and although 
he may have often waved the privi- 
lege, that will not make it regular to 
sue him by common process. Tortnarn 
V. Lord Rokebp. 4 Taunt. 668 

7 A Roman Catholic peer is not entitled 
to the privilege of franking. 

Petre v. Lord Aucklaihd (in error,) 

2 B.* P. 139 


PENAL ACTION. 


I. WHEN AND HOW COMPOUNDED. 

11. rnOCEEDINCS WHERE STAID. 

nr. PLEADINGS. 

IV. EVIDENCE. 

V. VERDICT. 


I. WHEN AND HOW COMPOUNDED. 

1 The Court under favourable circum- 
stances, gave leave to compound in a 
penal aciioii for usury, after verdict, 
Maughm, q. t, v. Walker. 5 T. R. 98 

2 But the Court of C. P. on such an ap- 
plication said, it Jay with the defen-, 
dant to show the circumstances which 
might entitle him to such indulgence. 
Crowder, q, t, WugsUiff. 

1 B. & P. 18 

3 The Court of C. P. will not grant per- 
mission to compound a pcual action in 
which part of the penalty goes to the 
King, unless the consent of the Crown is 

r'^viously signified, whether a verdict 
as passed Ibr the plaintiff or not. 
Howard, q, i. v. Sowerbp, 1 Taunt. 103 

4 In eon^pounding a penal action on 
the Post-horse Act (which gives costs 
to the prosecutor), the prosecutor was 
allowed to receive the deficient duties 


(not amounting to 40s.) and ftlH leosta 
of suit, though together exceeding the 
40s. paid to the Crown. North^q, t, 
V. Smart, 1 B, ^ Jp. 51 

And see post-horse duty, post, 

5 In compounding an action op y penal 

statute which gives no costs, tfie jpuin- 
till* having agreed to slay proceed ngs 
on payment of a sum, in equal moi- 
eties to the Crown and the plaintifi^ 
and tlie entire costs to the piyiptiffi 
tlie Crown obtained half the cpspi gl^. 
Lee v, Cass, 2 TaimJ. 213 

6 The Court of C. P. will not pe^rmit 

the defendant in a qui ta^ actinp to 
compound, unless counseji jfyr the 
Crown are instructed to on 

l>ehalf of the treasury. Sheldon v. 
Mumford. 5 Taunt. 268 

II. PROCEEDINGS, WHERE STAID, 

I Proceedings in a penal action on 25 
Ed. 3. St, 4, c. 3. stayed on motion 
because no affidavit bod be«n ‘filed, 
that the ofience was committed within 
the county whpr^ was 

W WjUw , Vt»T, fLflCQT^ing 

to 21 Jqc. 1. p. 4> JiTtiUt a. t. v. fioot. 

2 T- R. 874 

9 Swt ip 4 



506 Proceedings^ inhere staid. [PENAL 

fused to stay the proceedings in debt 
on a penal statute qfter verdict, though 
no such affidavit had been filed. Leigh 
V. Kent. 3 T. R. 362 

3 The stat. 21 Jac. 1 . c. 4. only applies 
,lo those penal statutes on which pro- 
ceedings may be had before the jus- 
tices of assize, justices of the peace, 

Leigh, q, t. V. Kent. 3 T. R. 362 
Balls, q. t. V. Atwood. 1 H. B. 546 

4 The statute 21 Jac. 1. c. 4. only re- 
strains the proceedings on penal sta- 
tutes in the superior Courts, where the 
informer, before the passing of that 
statute, might have sued in the inferior 
as well as the superior Courts by 
action, bill, plaint, suit, or informa- 
tion. Shipman Henbest. 4 T. R. 109 

5 The plaintiff in an action for bribery 
on stat. 2 G. 2. c. 24. is bound by s. \ 
11. to proceed u ithout wilful delay ; \ 
and if he do not proceed to trial till 
six years after issue joined, and assign j 
no reason for it, the C’ourt will consider | 
the delay to be wilful, and even afttr j 
verdict will stay the proceedings on 
motion, and will not allow Ihe plaintiff 
his costs. Petrie v. White. 3 T. R. 5 

6 The defendant is entitled to the bene- 
fit of the Act, though he do not claim 

' it so soon as he might. 3 T. R. 5 

7 And it appearing that the bill had 
been taken off the file, the Court per- 
mitted it to be supplied from a copy 
taken by the plaintiff himself. Petrie 

Benfield. 3 T. R. 476 

8 The Court will not (before trial) stay 

proceedings in an action against a 
sheriff's officer for a penalty on stat. 
32 G. 2. c. 28. s. 12. though a similar 
action has been commenced against the 
sheriff for the same oflence. Peshell v. 
Layton, 2 T. R. 512 

9 But after verdicts in both actions, 
the Court will stay the proceedings in 
both on paying one penalty, and the 
costs in one action. Peshall v. Layton. 

2T. R. 712 

III. PLEADINGS. 

N. B. The stat. 4 Anne c. 16. which al- 
lows double pleading, does not extend 
id penal actions. Heyrick v. Foster. 

4 T. R. 701 

1 The exceptions in the enacting clause 
of a statute, which creates an oflence 
and gives a penalty, must be negatived 
by the plaliUiff in his declaration. 
Spierts v. Parker. I T. R. 141 


ACTION. IL IIL] Pleadings. 

2 Not so, where they are contained in a 
subsequent proviso. 1 T. R. 141 

3 Nor if they are contained in a subse- 

quent statute ; in which case the defen- 
dant must shew, by way of defence, 
that he comes within such exceptions. 
Rex v. Hall. 1 T. R. 320 

4 And where a prosecutor in his infor- 
mation negatives some of the excep- 
tions which he need not, they may l)c 
rejected as surplusage. 1 T. R. 320 
And see Gill v. Scviv€7ts. 7 T. R. 27 

5 In an action on a penal statute, the de- 
claration must allege the fad to be 
done contra forinam statuti or statuto- 
rum. as the case may be ; staling that by 
force of the statute an action accrued, 
kc is not sufiicient, where the penalty 
is given by one statute, and Ihe right 
of action to the informer is given by 
another. Lee v. i'larke. 2 E. R. 333 

6 Where three parish churches h.Tvc 

been united by 22 Car. 2. c. 11. the 
lit nefice may be described in pleading 
as one rectory. Wilson^ q. t, v. Van 
Mildevt. 2 B. & P. 394 

7 In a penal action, if a parish is styled 

by its popular and well known name, 
it is well enongb, though that is not 
the name of const craiion. Williums^ 
v. Burgess. 3 Taunt. 127 

8 In debt on stat. 1 9 G. 2. c. 30. for the 
penalty of bid. for impressing a ma- 
riner in the West- India trade, the de- 
claration must aver that he had not 
deserted from any of his Majesty's 
ships of war. . Spiercs v. Parker. 

1 T. R. 141 

9 The offence prohibited by 3 G. 3. c. 
15. s. 1., is the voting as a freeman, not 
having been twelve months admitted, 
and not having any other right of vo- 
ting than that which the character of a 
freeman confers. And the off-nce 
must be so averred in the declaration. 
Daman v. Marrett. 1 Taunt. 128 

10 It is an oflence within the statute 
28 G. 3. c. 38. s. 31. to press together 
yam made of Wool ; and a declaration 
or information on tliis Act need not 
aver that it was in such a state as might 
he reduced to and used as wool again. 
Dyer v. llainsworth, 3 T. R. 611 

11 such averment is only neces- 
sary in the case of a prosecution for 
** pretended manufactures.'^ 

3T. R. 611 

12 It is sufficient in a qui tarn action to 
entitle the plea with the names of the 
parties without the addition of qui 
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tam to the plaintiff’s name. Dak^ 7* 
Uw.Beer. 7 E. R. 333 

13 Though the 4th sect, of the stat. 21 
Jac, 1. c. 4. enables a defendant to 
plead the general issue, and give the 
special matter in evidence, yet he can- 
not avail himself under such plea of 
any matter which goes to the jurisdic- 
tion of the Court. Shipman v. Henhnst. 

4 T. R. 109 

14 A discontinuance is cured by the ap- 
pearance of the party by stat. 32 Hen. 
8. c, 30. in penal as well as civil actions. 
Humble v. Bland (in error ^ ; 6 T. R. 255 i 

IV. EVIDENCE. 

J Though a penal action be removed 
out of the proper county into another 
' for trial, yet the cause of action must 
still be proved to have happened with- 
in the proper county where the venue 
is laid. Robinson v. Garthivaite. 

9 E. R. 29G 


2 Where a corSmon capias is sued out 
within the time limited by the statute,, 
and the plaintiff declares on it in 
qui tam action, it is not necessary to 
connect the declaration with the writ 
by any other proof than the produc- 
tion of the writ. Hutchinson v. Piper. 

4 Taunt. 55S 


V. VEEDICT. 

1 If the jury find a verdict for the 
plaintiff with one penalty f^enerally in 
a penal action, and the plaintiff apply 
it to one count, he cannot afterwards 
apply it to another^ though the former 
be bad in law, and though the. evi- 
dence would have warranted the ver- 
dict on any other count. Halloway, 
q. t. V. Benneit, 3 T. R. 448 

S. P. Hardy v. Cathcart, Clerk, 

5 Taunt. 1 1 


PENAL STATUTES. 


RULES AS TO CONSTRUCTION OF. 

(«) 1 Jac. 1 . c. 22. 

Jurisdicl ion. — Leather. 

{b) 1 Jac. 1. c. 27. 
dame. 

(c) 29 Car. 2. c. 7. 

Bakers. 

(d) 9 if 10 IT. 3. c. 41. 

Naval Stores. 

(e) 3 G. 2. c. 26. 

Coals. 

(/) 5 G. 2. c. 20. 

Pilots. 

(g) 7 G. 2. c. 19. 

Hops. 

{h) 10 G. 2. c. 28. 

Stage Entertainment* 

(0 24 G. 2. c. 40. 

Spirituous Liquors. 

(*) 24 G. 3. stat. 2. c. 27. 
Carts. 


(/) 28 G. 3. c. 38. 

Wool. 

(m) 28 G. 3. c. .88. 

Vagrants. 

(n) 29 G. 3. c. 26. 

Hawkers, 

(o) 39 G. 3. c. 79. 

Printers. 

{p) 39 if 40 G. 3. c. 90. 
Pawnbrokers, ' 

{q) 40 G, 3. c. 18. 

Bread, 

(r) 42 ^ 46 G. 3. c. 38, 139. 
3Ialt, 


RULES AS TO CONST|lUCTION OF. 

N. B. i&e post, tit, STATUTES. 

(fl) IJac. 1. c. 22. 

Jurisdiction, — Leather. 

1 The stat. 1 Jac. c. 22. gives cer^- 
tain penalties, to be recovered (by 
s. 46.) by action of debt or .informa- 
tion in the Courts of Westminster; the 
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^th icjct. Jurisdidtion to the jus- 
iipesof assize, of gaol delivery, and of 
peace, to inquire of the premises 
40^4 fp hear a^d determine the same ; 
Ui^ef the latter clause the inferior 
Cpurts can only proceed by indictment 
<5>r presentment. Shipman^ q. t. v. Hen- 
^ 4T. R.109 

f Tile informer may bring an action of 
debt upon this statute in the Courts of 
Westminster, notwithstanding slat. 21 
Jac.l.c.4. 4T. R.109 

3 The stat. 1 Jac. 1. c. 22. s. 40. which 
^ves a penalty of 5/. against any per- 
son resisting the searchers appointed 
by that Act, in searching for and seiz- 
ing goods made of leather, ill tanned 
or wrought, does not attach upon a 
tradesman who purchases such goods 
ready made, though with intent to sell 
again, but only upon the original 
makers of such ill-wrought goods. 
Mason, q. t. v, Middleton. 3 E. R. 334 

4 If a person carrying on within a bo- 
rough one of the trades mentioned in 
the 1 Jac. 1. c. 22., viz. that of a 
cutter and worker of leather, expose 
to sale shoes manufactured without the 
borough, and purchased by him ready 
made, the searchers may seize them 
under s. 32. if made of leather insuf- 
ficiently tanned. Hodgson v. Rickard. 

2 N. R. 389 

^ A condemnation by four out of the 
six triers of leather, appointed under 
1 Jac. 1. c. 22. (the whole number 
being met for the purpose of trying) 
must be considered as the condemna- 
tion of all six. Grindlev v. Barker. 

1 B. & P. 229 

(6) I Jac. 1. c. 27. 

Game. 

1 Sm. — ^W hether the stat. 1 Jac. 1. c. 
27. (as to killing game) be repealed 
by the stat. 22 & ^ ^r. 2. c. 25. ? 
Rex V. Harris. 7 T. R. 238 

(c) 29 Car. 2. c. 7. 

Bakers, 

1 The stat. 29 Car. 2. c. 7. docs not 
pYohibit a baker baking dinners for 
bis customers on a Sunday. Rex v. 
Younger. ST. R. 449 

Jf TJhouehbakii^ bread in the ordinary 
" CQUr^ of ,tbe baker’s bv^ine^ is an 
iikpet that Act. 5 
stat, 34 G S, c, 61 .) 


(d) 9 Sf 10 W.3.c.4t 
Naval Stores. 

1 One convicted upon the stat. 9 & 10 
W. 3. c. 41. s. 2. pf having unlaw- 
fully in his possession, or concealing, 
the King’s naval stores, cannot si nee 
the stat. 39 & 40 G. 3. c. 69. s. 2. be 
sentenced to hard labour. Rex v. 
Bridges. 8 E. R. 53 

(e) 3 G. 2. c. 26. 

Coals. 

1 In March 1802, the stat. 3 G. 2. c. 
26. s. 13. giving a penalty against 
dealers in coals within the metropolis, 
and 10 miles round, for not justly 
measuring coals sold by the chaldron, 
according to the lawful bushel directed 
by the statute 12 Ann, slat. 2. c. 17. 
5. 1 1. was a subsisting law ; and held, 
that evidence of such coals proving 
short upon re-measurement was ad- 
missible to prove the charge of their 
not having hccu justly measured. But 
quetre, whether the statute 3 G. 2. c. 
26. were a sui)sisting law after July 
1802, when the stat. 26 G. 3. c. h)8. 
was revived by the stat. 42 G. 3. c. 89 ? 
Warren q. t. v. Windle. 3 E. R. 205 

2 A dealer in coals by the chaldron who 

sold to another by the chaldron a cer- 
tain quantity as and for 10 chaldrons 
of coals, pool measure, without justly 
measuring the same with the lawful 
bushel of Queen Ann, js liable to the 
penalty of 50/. imposed by the 13tli 
section of the stat. S G. 2. c. 26. upon 
such defaulters who sell coals by the 
chaldron or lesser quantity without 
measuring theni. Parish, q. t. \\ 
Thompson. 3 E. R. 525 

(/) 5 G. 2. c. 20. 

Pilots, 

1 The stat. 5 G. 2. c. 20. which inflicts 
a plhalty of 20/. on persons piloting 
ships down the Thames, &c. only ex- 
tends to vessels sailing on foreign voy- 
ages, and not to those which, having 
performed their voyages, are steered 
from one wlwrf tp pother on the 
river, for the purpose of unloading 
their cargoes. Rex v. Lamhe. 

5T.R.76 

2 In a subsequent cas^e tl^e Court recog- 
nized this judgment^ and held ge- 
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nerally, that mider this statute it is 2 
only necessary to have a regular pilot! 
when a vessel is sailing on the Thames] 
in the course of her voyage in or out : 
up or down the river. Rex v. Neale. 

8 T. R. 241 

te)7&.2.c.l9. j 

Hops. 

i It is an offence within the statute 
7 O. 2. c. 19. to mix the vapour of 
siilphur and brimstone with hops. 
Rex V. Pack. 6 T. R. 374 

(A) 10 G. 2. c. 28. 

Stage Effitertainment. 

1 Tumbling is not an entertainment j 
of the stage within the meaning of 
statute 10 G. 2. c. 28. Rex v. 
Handy. 6 T. R. 286 

And see Gallini v. Labor ie. 

5 T. R. 242, ante, 37 

( 2 *) 24 G. 2. c. 40. 

Spirituous Liquors. 

1 The statute 24 G. 2. c. 40. $. 12., 
making illegal the sale of spirits in less 
quantities than to 20^. value, unless 
paid for, extends to spirits mixed 
with water. Scott v. Gillmore. 

3 Taunt. 226 

(^) 24 G. 3. stat. 2. c. 27. 

Carts. 

1 The owner of a cart who does not re- j 
side within the bills of mortality, or ; 
within five miles of Temple Bar, need 
not enter his name and place of abode 
with the commissioners of hackney ; 
coaches (under stat. 24 G. 3. stat. 2. 
c. 27. s. 8.) or have his name or any 
number upon the cart, though it be 
driven within those limits. Rex v. 
f^owell. 4T. R. 372: 

(/) 28 G. 3. c. 38. 

Wool 

1 The meaning of s. 74. of stat. 28 : 
G. 3, c. 38. (relative to the exporta- 
tion of wool) which enacts that any 
information upon it shall be tried by a 
Jury, to be summoned out qf another' 
county than that where the fact was 
comihitt^^ is that the trial shall he 
had in another county, i)yer v. Hains- 
tcorik ST. R. C11 


And utider s. 31. the Couft out of 
which therifcord issues is to gite jtidg* 
ment, and not the Court of Nisi Pfius, 
where it is tried. 3 T. R. 61 1 

(w) 28 G. 3. c. 88. 

Vagrants, 

A commitment in execution of’ a 
rogue and vagabond under statute 28 
G. 3. c. 88. should state that the de- 
fendant was apprehended with the im- 
plements of house-breaking upon him 
at the time of such apprehension, ifc. 
Rex V. Brown. 8 T. R. 26 

(n) 29 G. 3. c. 26. 

Hawkers. 

No hawker can expose goods to sale 
in any part of a market-town but the 
public market-place, by stat. 29 G. 3. 
c. 26. s. 16, 17. Rex v. RedfeOme. 

4 T. R. 273 

(o) 39 G. 3. c. 79. 

Printers. 

The stal. 39 G. 3. c. 79. giving a pe- 
nalty of 20/. for printing papers to be 
published, without adding the print- 
er's name and place of abode, directs 
that any penalty imposed by the Act 
exceeding 20/. may be sued for in the 
Courts at Westminster ; and any pe- 
nalty not exceeding 20/. shall and may 
he recovered before any justice of 
peace ; but it also gives, in the same 
clause, a form of declaration, for reco* 
vering 20/. in the Courts of Westmn^ 
ster. Yet held, that a common infor- 
mer cannot sue for a penalty of 20/. 
in the Court of King's Bench : no 
such power having been given by 
statute, and there being no power 
at law for a co/mmon informer to 
sue for any penalty; and that the 
fonn of the declaration must be 
read in blank, as to the siihi, such 
form being otherwise inappUcs^hltt to 
a larger penally before given : and 
that no such action lay to recover two 
or more penalties of 20/.’each. Flem- 
ing, q. t. v. Baiiey. 5 E. R. 313 

(p) 39 4* 40 G. 3. c. 90. 

Pawnbrokers. 

1 The Pati'tibrokers' Act 39 flp 40 O. 3> 
c. 90. bavipg enacted that they cdiall 
and may take, by way of proAsr ^ 
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certain rate of interest on pledges, 
' md no more ; the taking of more is 
an offence within the Act, cognizable 
by a justice of peace on summary 
information within the 26th section ; 
which (after providing specific pe- 
nalties for specific ofUniCes,) says, tliat 
for every other offence against this 
Act, where no forfeiture or penalty is 
provided or imposed on any particu- 
lar or specific ofience against any part 
of this Act/^ the pawnbroker offend- 
ing against this Act shall forfeit not 
less than 40^. nor more than 10/. in 
the discretion of the justice. Rex v. 
Beard. 12 E. 11. 673 

(q) 40 G.2.C. 18. 

Bread. 

1 It is an offence w’ithin the stat. 40 G. 
3. c. 18. to sell, by wholesnle, bread 
before it has been baked 24 hours : 
even though the seller give dirootions 
to the person to whom be sells it, not 
to sell it by retail until the expiration 
of the 24 hours. Rex v. Smiih. 

8 T. 11. 588 


(r) 42 & 46 G. 3. c. 38, 139. 

Malt, * 

1 The stat. 42 G. 3. c. 38. forbids corn 
making into malt to be wetted, while 
it is a-floor, before 12 days from the 
time when it is emptied out of the 
cistern. The slat. 46 G. 3. c. 139. 
s. 1. repeals that provision generally, 
and enacts (^. 3.) that the corn in that 
state shall not be WTlted till nine 
days, Ac. after the 1st of 
18(X). Then s. 14. enacts that this 
Act shall commence and take efiect, 
as to all matters w'hereof no sf)ecial 
commencement is thereby provided 
from the 1st of August, 1806, and 
shall continue in force till the 25th of 
March, 1807. Held, that incorpora- 
ting the I4th with the 1st section, ibis 
law only o]>crated as a repeal of the 
former one dining tiie lime limited in 
ibc 14th section; alter which the first 
resumed its operation during the in- 
txTval between the 25th of March, 
1807, and a subsequent Act reviving 
and continuing the 40 G. 3, Rex v. 
Rogers. 10 E. R. 569 


PENALTY. 


See bONi), VI. ante, 169. 

1 In order that a plaintiff may be enti- 

tled to a penalty on articles of agree- 
ment, he must shew a strict perform- 
ance on his part. Duke of St. Alban s 
V. Shore. 1 H. B. 270 

2 By articles of agreement between the 
plaintiff and defendant, it was agreed 
that the plaintiff should pay the de- 
fendant so much per week to perform 
at his theatres, with her travelling ex- 
penses, and that the defendant should 
p^n ibrm at the theatres such things a.^ 
she should be required by the plaintifl, 
and attend at the theatres beyond the 
usual hours on any emergency, and at 
rehearsals, or be subject to such Gnes 
as are established at the theatres, and 
abide by t\ie regulations of the thea- 
tres, and pay all fines; and that ^'either 
of them neglecting to perform that 
agrecinentshould pay to the other 200/.’* 
The Court of C. P. held, principally 
on the ground of the stipulation in the 
agreement for the payment of smaller 
sums in certain cases, namely, the 


fines, that, the 200/. was in theMialnre 
of a penalty, and not of lifjnidatcd da- 
mages. yhi/ci/ y. ff 'eldon. 2 B. & 1^. 346 

3 It a parly agree not to do some spe- 

cified act under a penalty’" of 1000/. 
such sum ( annot be considered in the 
nature of liquidated damages. Smith 
V. Dickenson. 3 B. & P. 630 

And see Clarke v. Gray. 6 E. R. 564 

4 In assumpsit on a mernorandinn for 

a charter- [larty, describing the agree- 
ment of the (Jebndant, asliip-ouner, 
to proceed with all convenient sj^eed 
to a foreign port, there lade a cargo, 
and ilicrewith return home, and de- 
liver tiie same under a certain penally 
for non-performance : the Court held, 
that the plaintiff might recover dama- 
ges beyond ibe amount of the penalty, 
on defendant’s breach of contract, in 
not permitting the ship to proceed on 
her outward-bound vo} age. Harrison 
V. Wright. J3E. R. 343 

5 Where a new oftence is created by an 
Act, and a penalty annexed to it by a 
separate and substantive clause, it is 
not necessary for the prosecutor to sue 
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for the penalty, hut he may indict on 
the prior clause as for a inisdemeanoiir. 
Hex V. Harris, 4 T. R. 20^ 

6 When a statute creates a penalty, ami 
says that one moiety shall be to the 
use of the King’, and the other to a 


HI 

common informer, the King may sue 
for the whole by an information filed 
in the Kings Bench by the Attome}^- 
General, unless a common informer 
has commenced a qui tarn suit for the 
penalty. Rex v. Hymen. 7 T. R. 536 


PERJURY. 


1 — Whclher any one giving his tes- 

tiiuony under a commission issuing 
out of a Court of Law for the exaim- 
jialiou of witnesses in Scotland, could 


be convicted of perjury ? CalUand v. 
Vaughan. 1 B. & P. 2i0 

N. B. The Cases of Indictments for Per^ 
jury are collected in pages ante. 


PEW. 


\ Possession alone of a pew in a church, 
though for above sixty years, is not 
a sufiicient title to maintain an action 
cm the case, even against a wrong- 
floor, for (iistiubaiK^e in the enjoyment 
of it ; but the plaifitifl' must prove a 
prescriptive right, or a faculty, and 
siioukl claim it in his declaration, as 
appurtenant to a messuage in (he parish. 
Stocks V. Booth. 1 'r. R. 428 

2 But possession fi)r r#(3 years, where the 
j)ew is claimed as appurtenant to- a 
messuage, is a goovl pi'esumptive evi- 
dence of a faculty. Rogers v. Brooks. 

Tt. R. 431, 

3 An urjinterniptcd possession of a 
pew for 30 years, unexplained, is pre- 
sumptive evidence of a prescriptive 
right to the pew in an action on the 
case for a disturbance. But that pre- 
sum jiti on may be rebutted liy proof 

< that prior to that time the pew had no 
existence. id. ibid. 

4 A person may prescribe for a pew in 

the chancel of a church. Griffiihs v. 
BJatthews. 5 T. R. 298 


5 There cannot be a gift of a pew to a 

man without a faculty. Rogers v. 
Brooks. 1 T. R. 431, n, 

6 A 1‘aculty to a man* and his heirs, is 
bad. Stocks v. Booth. 1 T. R. 433 

7 If a faculty be annexed to a messuage, 
it may be transferred with the mes- 
suage to another person. 1 1 T. R. 431 

8 There may be a faculty for exchang- 
ing seats in a church. 1 T. R. 431 

9 Trespass will not lie for entering 

into a pew ; because the plaintiff has 
not the exclusive possession, the pos-. 
session of the church being in the 
parson. 1 T. li. 430 

10 Upon a libel in the Consistorial 

Court for disturbance in the plaintifFs 
right to a pew, the Court adjudged 
the right to be in the plaintiff and ad- 
monished the defendant not to sit in 
the pew ; the Court of Arches re- 
versed the sentence, but admonished 
the defendant not to use the pew 
again : these sentences were held not 
conclusive evidence of the plaintiff's 
right in an action for a disturbance 
between the same parties. Cross v. 
Salter. 3 T. R. 639 


PllY.SiCIAN. 


'1 A physician cannot maintain an ac- 
tion for his fees. Chorley v. Bolcot. 

4 T. H. 317 

9 A doctor of physic, who has been 
licensed by the College of Physicians 
* to practise physic in London and 


within seven miles, cannot claim, as a 
matter of right, to be examined by 
the College in order to h\s being ad- 
mitted a fellow of the College. Rex 
V. The President and College "of Phy- 
sicians. 7 T. R. 383 
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^ The College of Physicians, who have 
h^ their charts fcdnfti^mfed by 
Act of Pkfliahient) to inake hye-laws, 
have made hye-laWs respecting the 
t)ti&iifications of persons to be admitted 
Ihto the College; by them it is or- 
dained that no person shall be admit- 
ted into the class of candidates before 
admission into the College, unless be 
has taken a degree of M, X). at Ox- 
ford, Cambridge, or Dublin, except in 
two cases ; in one of those cases, the 


Profert, 

president may propose once in every 
other yeat a Doctor of Physic of a cer- 
tain' standings and If lie be appi^oved 
by the College, he may be admittisd a* 
fellow; in the other, any fellow may 
propo.4fe a Doctor of Ph^^sicof a certain 
age and standing, and if approved at 
certain meetings he niay be admitted 
a fellow : Held, that these were rea- 
sonable bye-laws. Rex v. The College 
of Physicians. 7 T. R. 2^2 


PLEADING. 


J. DfeCLARATION. 

(a) Title. 

{h) Profert. 

(r) Videlicet. 

II. PLEAS. 

(fl) General Issue. 

(Z») By Heir. 

(c) Double. 

(d) Shafn or Issuable. 

III. PRESCRIPTION. 

IV. RfePLlCATlON. 

V. REJOINDER. 

When deemed a Departure. 

VI. DEMURRER. 


I. DECLARATION. 

(«) Title. 

N. B. Seethe itable of Titles pre- 
fixed to this Digest, as pleading is ( as 
well as EVIDENCE^ distributed under 
the respective heads to which it belongs. 
1 A declaration, entitled generally of 
the Term, relates to the first day of 
the Term ; and the promises and 
breach being laid on the first day of 
the Term, may be presumed to have 
been made before the delivery of the 
declaration ; because by a reference to 
the ancient practice of declaring ore 
term, the declaration cannot lie suj?- 
|>o«ed to have been delivered till tlie 
sitting of the Court on that day. 
Pugh V. Robinson. 1 T. R. 116 

f A decbration must be entitled of the 
T^rtn when the writ is returnable, 
though ia certain cases according to 


the practice of the Court it need not 
actually be filed t ill the next Term ; 
so that in these latter cases the plain- 
tiff cannot recover any demand ari- 
sing after the Term when the writ is 
returnable, tlKiiigh before the declara- 
tion is actually filed. Smith v. Muller. 

3 T. R. 624 

3 When a plaintiff in possession brings 
an action on the case against a wrong- 
doer, it is sufficient to declare gene- 
rally, without disclosing any title : but 
when H defendant justifies uhder a 
right, it must be .set out formally in 
the plea. Grimstead v. Marlowe. 

4 T. R. 718 

4 If the declaration be not entitled of 
the Term in which the writ is re- 
turnable, or of that of appearance, it 
is irregular ; and a judgment signed 
for want of a plea thereto is also irre- 
gular. Topping v. Page. 

1 Marsh. 341 

(^>) Profert. 

1 The Court [dissent. Grost, J.) held that 
a deed may be jdeaded as lost by time 
aud accident, wiXhoxxi profert. 

Read v. Brookman. 3 T. fe. 151 
Totty V. Nesbitt. 3 T. R. 153, 

2 Bui if It appear by the record that de- 
fiemlant had oyer of a copy only, it 
is error. Mutison v. Atkinson. 

3 T. R. 153, w. 

3 A defendant in trespass cannot plea<}l 
by way of justification that be was 
j assessed of a right of common, over 
the locus in quo under a deed of grant 
by a former owner, alleged to be aince 
lost or destroyed by accident and 
length of time, and therefore not pro- 
f erred in Court, of which the date and 
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Videliceir-^General Issue. 

names qf the parties are unknown. 
Hendy v. ^ephasson. 10 £. It *55 

4 WbcTiB there is an assignment of all 

debts with a power of attorney to the 
assignee to receive and compound for 
the same, and to submit tliem to ar- 
bitration, and the assignee on an arbi- 
tration has a sum awarded to be paid 
to him ; it is not necessary, in an ac- 
tion upon promises in consequence of 
the non-payment of such sum, that 
the assignee, in setting forth the as- 
signment, should make a profert of 
the same in his declaration. BanfiU 
y. Leigh. 8T. R. 57i 

5 No profert need be made of a deed 

which is only inducement to the ac- 
tion. 8 T. R. 571 

6 If profert be made, nothing but the 
production of the deed will suffice. 
Smith V. Woodward. 4 E. R. 585 

7 Where in setting foilb a conveyance 

it was stated, that a release was can- 
celled, by the seal of the releasor be- 
ing taken off and destroyed or lost,'* 
with a profert of the residue of the 
deed, the Court of C. P. held this to 
be good pleading. BoUon v. Carlisle 
{Bishop). 2 II. B. 259 

(c) Videlicet. 

1 Where any thing is pleaded under a 

videlicet, the party is not concluded by 
it: seeds, where there is no videlicet. 
Symmons v. Knox. 3 T. R. 68 

2 The want of a videlicet may in some 
cases make an averment material, 
which would not otherwise be so ; but | 
the addition of a videlicet cannot 
render a material averment immate- 
rial. Grimwood v. Barrit. 6T. R. 460 

3 An allegation in pleading wdheh is sen- 

sible and consistent in the place where 
it occurs, and not repugnant to ante- 
cedent matter, cannot be rejected as 
surplusage, though laid under a vide- 
licet, and however inconsistent with 
an allegation subsequent. Rex v. Ste- 
vens. 5 E. R. 244 

II. PLEAS. 

( a) General issue. 

1 'rte plea of non-assumpsit to a declara- 
tion in debt may be treated as a nul- 
lity. Brennan v. Egan. 4 Tamit. 164 

2 Sm. Whether not guilty may be, plead- 
ed to an action of debt on a penal sta- 
tute ? Coppin v. (kirter. 1 T. R. 462 

( 5 ) By Heir. 

1 A plea by an heir at law who was sued 


by an obligee of his ancestor^ that he 
claimed to retain a certain sum for 
money laid out in repairing the pre- 
mises, cannot be supported. Shettle- 
wortli V. Neville. 1 T, R. 454 

Qu. Whether necessary repairs might 
be so pleaded ? I T. R. 457 

(c) Double Pleas. 

1 The stat. 4 Ann. c. 16., which allows 
double pleading, does not extend to 
penal actions. Hcyrick v. Foster. 

4 T. R. 701 

2 To debt on bond, a defendant may 

plead non est factum ; and usury. 
Lechmere v. Rice. 2 B. & P. 12 

3 The Court of C.P.only continues to ex- 
ercise an authority over applications for 
pleading several matters (which had 
originally been the practice of the 
King’s Bench also), in order to prevent 
an oppressive use being made of the 
liberty given by the statute. 

2 B. & P. 12 

4 In an action on a deed made beyond 
seas, the defendant relying in some of 
his pleas on matters of defence which 
necessarily imported the execution of 
the deed, the Court of C. P, would 
not permit him to plead non est fac- 
tum. Laughton v. Ritchie. 3 Taunt. 385 

5 The |)leas of non est factum and tender 
are inconsistent, and cannot be pleaded 
together. Orgiil v. Kemshead. 

4 Taunt. 459 

6 In an action on a bond given in the 
East Indies, where the subscribing’ 
witness resided, the defendant (after 
great delays caused by him), under 
leave to plead several matters, pleaded 
non est factum, solvit ad diem, and. 
solvit post diem : The Court, advert- 
ing to former delays of the defendant, 
and to the probable delay by sending 
to the East-Indies for the deposition of 
the subscribing witness, and on affida- 
vit that part-payment had been made 
on the bond recently before the ac- 
tion, rescinded the rule for pleading 
double, in order to make the defen- 
dant elect to stand either on the plea 
of non est factum, or on the other pleas. 
Rama Chi tty v. Hume. 13 E. R. 255 

7 To assumpsit on a bill of exchanger, 
the Court of C. P. will not allow a 
defendant to plead the general issue ; 
and that the bill was given on a stock- 
jobbing transaction, contrary to 7 G. 

2. c. 8. Shaw v. Everett, 1 B. & P. 223 

8 They will not allow non assumpsit ; 

L L 
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and alien enemy, to be pleaded toge- 
ther. Thyatt v. Y<nmg. 2 B. & P. 72 

9 A plea of tender to one count, and a 

plea of alien enemy , to another, can- 
not be pleaded together. Shombeck v. 
Belabour. lOE. R. 326 

10 To trespass and false imprisonment, a 
plea of alien enemy not allowed to be 
pleaded, together with a special jiisti- 
iicalion inconsistent therewith, and the 
general issue. Truckcnhrodt v. Pay tie. 

12 E. R. 206 

1 1 Non tenure, nothing in arrear, and 

infancy, may be pleaded together. Wil- 
son V. Ames, 5 Taunt. 340 

S. C. 1 Marsh. 74 

12 The stat. 32 G. 3. c. 58. s. 1., ena- 
bling defendants in quo warranto to 
plead double, is, as well as the stat. 9 
Ann. c. 20., confined to corporate offi- 
cers. Rex V. Richardson, 9 E. R. 469 

(d) Sham or issuable, 

1 Difficult questions are not allowed to 

be pleaded as sham pleas. Charles v. 
Marsden, 1 Taunf.22.5 

And see Solomons v. Lyon, 1 E.R.372 

2 A, having privilege of parliament, 
owes B. a sum of money, for which 

B, sues him ; in consequence of which 

C. enters into a bond together wit h A, 

conditioned for the payment to B, of 
such sum as B. shall recover in the 
action against A., in pursuance of the 
atat. 4 G, 3. c. 33. In that action B. 
obtains judgment, and puts the bond 
in suit against C. To the action on 
the bond, C, (though under terms by j 
a Judge^s order to plead issuably) may 
plead in bar that a writ of error is de- 
pending on the judgment against A. 
Curling v. Innes, 2 II. B. 372 

III. PRESCRIPTION. I 

1 No oqe can claim a prescription in 
his own land. Cooper v. Barber. 

3 Taunt. 99 

2 A party in pleading may prescribe for 
less tjian he is entitled to claim. 
Tewkesbury, (Corp.) v. Bicknell. 

1 Taunt. 143 

3 In an action on the case for not re- 

pairing a private road leading through 
.the defendant's close, it is sufficient 
for the plaintiff to allege that the de- 
fendant, as occupier of the close, is 
bound to repair. But a defendant, 
who prescribes in right of his own es- 
tate, must set forth the estate in right 
of which iie claims the privilege. Rider 
V. Smith. 3 T. R. 766 


4 A plea of prescription for common in 
a que estate iti good after verdict, 
though it be not in express terms al- 
leged that the owners of the estate have 
used it from time immemorial. Clnrke 
V. King, 3 T, R. 147 

W, REPT.TCATION. 

1 It is a common rule that a replication, 

when entire, which is bad as to part, 
is bad as to the whole : see Trueman 
V. Uiirst. 1 T. R. 40 

2 But the rule cannot apply to any 

case where the objection is merely 
on account of surplusage; There- 
fore, where the replication states 
matter sufficient for the plaintiff' to 
maintain bis acticai, even though it 
state something afterwards which is 
inaccurate, the whole is not vitiated. 
Ihffield V. Scott. 3 T. R. 374 

3 Wiicre a replication denies the whole 
substance of the plea, there the plain- 
tiff* may tender issue, and conclude to 
the country ; Ihougli, indeed, there 
are exceptions to that rule, where the 
replication is proper either way \ but 
where the [ilaintiff' selects one out of 
several facts in the plea, he may tra- 
verse that one, and conclude with a 
verification. Hedge v. Sandon. 

2 T. R. 442-4 ; 

( And see 3 T. R. 426) 

4 To a plea to scire facias against bail 
that the principal died before the re- 
turn of any ca. sa. a replication stating 
the particular ca. sa., and lliat the priiw 
cipa! was alive at the return of that 
ca. su. must conclude with an averr 
merit. Jhndersori v. Withy. 2 T. R. 576 

5 A replication to a plea ofne unques ac* 

couple in dower alleging a marriage in, 
Scotland, may conclude to the county. 
ilderton v. licrion, 2 H. B. 145 

V. REJOINDER. 

When deemed a Departure, 

N. B. When a plea in bar in replevin was 
considered a departure from a declara- 
tion. SccNiblet v. Smith. 4 T. R. 504 

post, tit. REPLEVIN. 

1 To debt on an annuity bond, the de- 
fendant pleaded no such inemorial as 
the statute requires, to which plaintil(i’ 
replied that there was a memorial 
which containeti the names of the par- 
ties, &c. and the consideration for 
which the annuity was granted, the de- 
fendant rejoined that the consideration 
was untruly alleged in the memorial to 
have been paid to both obligors, far 
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that one of them did not receive any 
part of it : the rejoinder was held bad 
bechnse it Wets a departure from the 
plea. Praed v. The Duchess of Cum- 
berland. 4 T, R. 585 

Affirmed in Cam. Scac. 2 H. B. 280 

2 Debt on bond, which was conditioned 
to perform an award ; plea, no awajd ; 
replication, scttinj;^ out an award ; re- 
joinder, slating the whole award (in 
which were recited the bonds of sub- 
mission, whereby it appeared that the 
award was not warranted by the sub- 
mission) ; and then demurring : Held, 
that the rejoinder was not inconsistent 
with, nor a departure from, the plea. 
Fisher \. Pwiblcj/. 11 E. TL 188 

3 The practice of the Court is jdeadable 

where the very merits of the case de- 
pend upon it ; therefore, where bail 
sued in scire facias upon their recog- 
nizance, pleaded that no ca. sa. was 
duly sued, returned and filed against 
the principal, according to the custom 
and practice of the C^nirt ; to which 
the plaintifl'in reply shewed a writ of* 
ca, sa. issued in Middlesex : it is no 
departure for the defendants to rejoin 
that the venue in the action against the 
principal was in London; for that 
sustains the plea. Dudloiv v. fVat- 
fhorn. 16 E. R. 39 


Vl. DEMURRER. 

1 The omitting to state the considei'g-^ 
tion of a bargain and sale, cannot be 
taken advantage of on a general de- 
murrer,' Bolton V. The Bishoj) of 
Carlisle. 2 H. B. 261 

3 Where a plaintiff in scire facias de- 
manded execution for a certain sum 
recovered by judgment of the King V 
Bench for damages and costs, with a 
prouipatet per recordum, and also a cer- 
tain other sum adjudged to him in the 
Exchequer Chamber for his damages 
andcosts of a writ of evror, without a prout 
patet, &c. : Held, that the demand be- 
ing divisible, and no objection lying 
to the sum first demanded, a demurrer 
to the whole declaration was bad, and 
the plaintiff w as entitled to judgment 
generally on such demurrer ; the ob- 
jection to the latter sum demanded 
being merely formal, and not available 
hut on special demurrer. Powdick v. 
Lpon. HE. R. 565 

3 The omission of and thereupon the 
said J. S. complains/^ in the begin- 
ning of a declaration in trespass on the 
case is no cause of special demurer. 
Dobson v. Herne. 1 B. & P. 366 


POOR. 


1. OVERSEERS. 

(a) Appoint men'. 

{h) Number. 

(c) Appeal. 

{d) Accounts. 
il. HATE. 

{a) On whom made. 

(h) What Property rateable. 

(c) Property — where rateable. 

{d) Ju what Proportion made. 

(e) Allowance and Publication of. 
(/) Appeal. 

(g) In Aid. 

Ill, REUEF. 


IV. SETT CEMENT. 

(a) By Birth or Parentage. 

(5) — Emancipation. 

(c) — Hiring and Service. 

(d) — Apprenticeship. 

(f ) — Renting a Tenement. 

(/) — Estate. 

(g) — Serving mi Office. 

(//) — Payment of Rates. 

(i) — Certificate. 

[k) — Relief. 

V. REMOVAL, ORDERS OF. 

(a) Who may be removed under, 
{b) For9n, suspension, and effete of, 
(c) Appeals against; and when con- 
finned, quashed, or amended by 
Sessions. 

L L 3 
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I. ovER^Ims. 

Appointment. 

1 An pn^ ov^seei* alone 

for a township is had in hw j the stat. 
IS 14 Car, 2. c. 12. requiring at 
le^sttwo. Rex it. Clifton tihhab,) 

2RR. 168 

2 The stat. 4S Rtiz. c, 2. s. 1. enacting 
' that the churchwardens of every pa- 
rish, and four, three, or two substantial 
household's there, to be nominated 
by the magistrates, shall be overseers 
of MejOoor; requires an appointment 
to made two such overseers at the 

" least, exclusive of the existing church- 
wardens ; which body so constituted, 
or the greater part of them, are em- 
powered to execute certain duties re- 
lating to the poor ; and therefore the 
5th section, which authorizes " the 
said churchwardens and overseers, or 
the greater part of them/^ (by the assent 
of two justices) to bind out poor 
children apprentices, is not satisfied 
by a compulsory binding by two per- 
sons styling themselves churchwardens 
and overseers, who had been appoint- 
ed the overseers of the parish at a time 
when one of them was churchwarden ; 
which latter continued sole church- 
warden for about two months after- 
wards, when the other overseer was 
appointed sole churchwarden in his{ 
piade : for at all events this power is 
givep to a body constituted of more 
Uian two persons, though it may be 
executed by the major part of the 
bbdy when well constituted; and 
therefore, a poor child assumed to be 
liWld apprentice by such an inden- 
tiWe Coula not gain a settlement by 
service tinder it. Rex v. All Saints, 
Derby {hhab,) IS E. R. 143 

3 ‘Ah order of justices which appointed 
A,, being a substantial householder 
of the parish of B., to be overseer of 
the poor in the hamlet of C. in the 
said parish,^' was confirmed generally 
at the sessions with costs : and both 
those orders were affirmed in the Court 
of King^s Bench. Rex v. Morris. 

4 T. R. 550 

4- The word substantial as applied to 
overseers in stat. 43 Eliz. c. 2. must be 
understood relatively. Per Ashhurst, 
J. Rex V. Stubbs, 2 T. R. 406 

5 Where a district contains only three 
houses, 4he inhabitants of all three 


may be appointed overseers of ^ the 
poor, notwithstanding two of them are 
labourers and poor* Rex v, Stubbs, ^ 
.2T/H.395 

6 A woman may be appoint^, an ot^er- 
seer of the pppr- ■ . ^iT. R# 395 

7 An officer of the otfstomsjjis ^jxemfaited 
. from the appoiniment.; Rex v ♦ IVur- 

ner, , »75 

8 An appointment of overseers;? jdit^d 
in October, for a year next ensuing 
the dale, is good, because it shall be 
understood to be the overseer^s year. 

2T.R.395 

And see Rex v. Burder. 4 T> K- ,778 

9 An appointmeut of overseers etinder 
the 43 Eliz, c, 2. signed by two^ jus- 
tices separately is bad, for, ^w here ma- 
gistrates are to execute a judicial act, 
they must meet and execute it lo- 
getner. Rex v, Forrest. 3 T- R« 38 

10 After an appointment of four , over- 

seers for XL parish l)y the magistrates 
atone meeting, they ^vefunqti officio ; 
and no other magistrates can after- 
wards, upon tlie iTaim of onq. of the 
persons so appointed to be exempted, 
appoint another in his place ; but the 
party must appeal , to the sessions to 
get his discharge., Rex y. &rpatiMar- 
low [tnhab,) , 2 E^ iL 244 

11 And this oldcctioii to the second ap- 

pointment may l)e disclosed to this 
Court on affidavit, upon the removal 
of the appointiueiit hither by certi- 
orari, who will thereupon quash the 
same. 2 E. R. 244 

12 But overseers need not be appointed 

by one and the same instrument. Rex 
V. Morris. 4 T. H. 553 

(&) Number. 

1 To entitle any district of a parish to 

have separate overseers,, it must be 
shown to be a township; and that 
the parish cannot have the benefit of 
stat. 4S EHz , that is, cannot maintain 
their own poor as a parish. Rex y. 
Sir tv, Horton, 1 T. R. d7Q,7 

2 Where a parish, consisting of several 
townships, some of which maintain 
their own poor, has immeoiorially 
had more than four overseers, that js 
a proof that they cadn^ have , the be- 
nefit of stat. 43 .Elix. f and..entilfl^ 
each towi^hip tp h|ve spp|u-^^ejpv^r 
seers. 

3 Wherever there is a constable there is 
a towosbip^ 
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4 <1 tdWnsli^p ’ for • or 
years past (and before, for 

imy tb t^ie cori^‘ 

trary) had scpai^te otefscers, itid 
ifrtaimahied "its owrt -pbor se^rately 
fi^iTi tht^parfeh at lar^e, it was held, 
that' it^was still entitled to the same 
t>tivil^ge. Rex v. Leigh (Mtab.) 

3 T. R.746 

5 Where a pair! sh consisted of two sepa- 
rate (hstricts, each of which imme- 
tnorially made a separate rate, but the 
inoney when raisecj was blended lo- 
fyether in one joint fund, though ap- 
plied in certain proportions, and the 
sessions did not find it as a fact that 
the parish could not reap the benefit 
of stat. 43 Eiiz, it was held, that the 
districts were not entitled to maintain 
their own poor separately, though 
since (he year 1648 they had con- 
stantly had, on the whole, more than 
four overseers, some of whom were 
chosen separately by the hamlet, and 
though the hamlet ]Wt had imme- 
morially had a constable of its own, 
and 'Since 1709 certifiitiates had been 
granted to and from the hamlet to 
third parishes, and orders of remo\^al 
made to and from it^ Rex v. NetuelL 

4T. R. 266 

6 Though a parish had at no time ante- 
cedent to the year 1773-5, had the 
benefit of this statute, but had always 
had five overseers appointed sepa- 
rately, two each for two districts, and 
one for a third, and two of the dis- 
tricts having agreed in 1773 to act 
together, to which the third ac- 
ceded in 1775, and Uiere having been 
hut four overseers since that period 
who had been appointed for the whole 
parish, the Court held, that such agree- 
li lent at the time, acted upon for 30 
years past, was proper evidence for 
the jury to deckle that the parish 
could in fact enjoy the benefit of the 
statute. Lane v. Cohhain. 

7 E. R. 1 

7 Whether or not a parish can have the 
benefit of 43 Eliz. by maintaining its 
poor with not more than four over- 
see!^, is a fact which the sessions 
ought to fllid, and not leave it to the 
Court to presume. Rex v. Watson, 

7E. R. 214 

6 Although a pdtrish might not have had 
the benefit of the stat. 43 Eliz, c. 2. 
before and at the passing of the stats. 
13 and 14 Car. 2. c. 12. ; but perhaps. 


at that periods and' certainly for a long 
course of years antecedent to Abe 
years 17y?-5 inaintaii^^d jtVpoo^ 
separate' districts, y^et it was compe- 
lehV to the parishioners at the latter 
period to cease acting under the statute 
of Car. 2., and i-o recur to ihe general 
provision of the stat. 43 JE/i?. by 
maintaining their poor as, one entire 
parish ; and having so done from the 
year 1775, the Court refused a man- 
damus to the justices of peace to ap- 
point separate overseers as before that 
time. Rex v. Palmer, 8 E. R. 416 
And see mandamus, ante, page 470, 

(c) Appeal, 

1 The parishioners (as well as the over- 
seers appointed) may appeal to the 
sessions under stat. 43 Eliz. c, 2. 
against the appointment of overseers. 
Rer V. Forrest, 3 T.*R. 38 

(d) Accounts, 

See Rex v. Pascoe. 2 M. & S. 343, 
ante, page 470. 

1 The accounts of an overseer of the 
poor should he settled at the end of 
the year ; and if a person be appoint- 
ed overseer for four successive years, 
and do not make any rate in the three 
first to reimburse himself what be ex- 
pends in those years, he cannot in the 
fourth year make a rate for that pur- 
pose. Rex V. Goodcheap. 6 T. R, 159 

2 If an overseer become hajukrupt, the 
balance is not due till 14 days aRer 
his year is expired. Rex v. &ginton. 

1 T. R. 369 

3 Two justices may enforce payment of 
the balance after appeal, though the 
sessions did not make any ordgr ibr 
payment. Rex v. Carter. 4 T. R. 246 

4 Where overseers' accounts (yere not 
allowed till the last day, when m ef- 
fective notice of appeal to the then 
next sessions could have been given, 
and it did not appear when the party 
objecting had notice of such allow- 
ance: Held, that neither under the 
stat. 43 Eliz. c. 2. s. 6., nor under the 
stat. 17 Geo, 2,c, 38. «. 4., (supposing, 
the latter to he a repeal of the other 
as to giving an apfjeal to the nejtt ses- 
sions after the verification and allow- 
ance of such accounts, instead of giv- 
ing the appeal generally as the stat. 
of Elizabeth does,) was the appeal 
too late to the next subsequent ses- 
sions, for which an eflectual notice of 
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•lippeal CpuU be given ; pafticiilarl}^ 
wlieve there seemed to be manage- 
ment to defeat the appeal. Hex v. 
The Justices qf Dorsetshire, 

15 E. R. 200 

5 The stat. 50 G. 3, c. 40., which requires 
the churchwardens and overseers to 
submit their accounts to two justices 
at special sessions to be holden within 
the 14 days appointed by the 17 (V. 
2. c. 38. for delivering in the said 
accounts to the succeeding overscer>, 
is not a substitution in lieu of that 
provision in the 17 G. 2., but is cu- 
mulative; and if the overseer refuse 
to deliver in such account to the suc- 
ceeding overseers within the 14 days, 
he may be comniitud by two justices 
for such refusal. Lester* s case. 

16 E. R. 374 

6 The Court will not, upon removal of 

an order of sessions allowing over- 
seers’ accounts which is good upon 
the face of it, go into the merits of 
those accounts upon affidavit. Hex 
V. James, 2 M. Sc S. 321 

7 Overseers cannot charge in their ac- 
counts for money paid as a salary to 
one of the overseers; and where the 
order of session.^ confirming the ac- 
counts w'as in this form, u})on the 
appeal of G, against the account.^ of 
H. and W., ovor.«ieers, whereby he the 
said G, objected to the sum of 12/. 10^. 
in the said accounts, paid to Jl', tin a 
salary, it is ordered ihal the said ac- 
counts be confirmed this was con- 
sidered as an order confirming the 
accounts in respect of tlie charge for 
the salary, and therefore the Court 
quashed the order, but scut the case 
back to be rc-heard as to the nature 
of the payment. Hex v. Giydc. 

2 M. 323, 7?. 

II. IIATF.. 

(e) On ivkoju made. 

1 The occupier of land is rateable to 
the poor, and it is immaterial by w^iat 
tenure he holds it, or whether he has 
any title. 1 T. li. 343 ; 7 1’. R. 590 

2 So the bare possession of |)crsonal 
property is evidence from whence the 
justices may draw the conclusion that 
the possessor should be rated. 

Rex yi Dursley. G T. R. 53 

3 Where a corporation was seised in fee 
of certain luiincloscd lands, which 
were stocked with the cattle of the 


rt^sident burgesses, or the widows of 
such; who alone wore permiUed by 
the burgesses to claim such rjght, and 
also by poor parishioners, wlio were 
admitted to such en joy men t from 
charily ; and such lands were altoge- 
ther omitted out of the poor-vato; the 
sessions, on appeal by one who had 
given notice of his objection to the 
parish officers, and to the corporation 
as the party interested under the stat. 
41 G. 3. c. 23. s. 6., haying quashed 
the rate, the Court confirmed thai 
order. Rex r, Ahei'avon (IffhabJ 

5 E. R. 453 
I 4 If the o\Mier of a house occupy part 
I of it, he is liable to be rated for 
I the whole, unless there lie a distinct 
occupation of the rest by some other 
person. Rex v. Mary the Less, Dur- 
ham [Inhah.) 4 T. R. 477 

5 One who went from home with liis 
family for nearly a year, but left his 
assistant to curry on his business in 
his shop in one room of the bouse, 
which for this purpose was parted off 
by laths from the rest, and left the 
key of the house-door with a friend, 
and had the garden cultivated for his 
own benefit as usual, is liable to be 
rated to the relief of the poor, as oc- 
cupier of the whole house. Rex v. 
Aberystwith (luhab,) 10 Ji. R. 354 
G The objects of a charitable foimdat ion 
in the actual occupation of the alms- 
house and lands for their own benefit 
in the manner prescribed by the ruK;s 
of the institution, and liable to be dis- 
charged for any breach of such rules, 
are rateable in respect of such occu- 
pation. Rex V. Munday. 

1 E. R. 581 

7 A perstm employed by the Philan^ 

thropic Society to superintend the 
chiUlren at annual wages, under an 
agreement that he shall have '' a 
dwelling free from taxes,” &c. witli 
certain other perquisites, and who 
may be dismissed at a minute’s warn- 
ing on receiving three months’ wages, 
is not rateable as the occupier of the 
house provided by the Society ; she 
having no distinct apartments in the 
house hut a bedchamber, and her fe- 
mily not being allowed to live there. 
Rex v. Field. 5 T. R. 587 

8 The Court is not precluded by the 
sessions stating in the case lliat the 
party rated is the occupier,” frorn 
examining into the propriety of that 
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conclusion, if the sessions also state all 
the circnnistances of the case, and de- 
sire to have the opinion of this Court 
i]|>on tlie whole. 5 T. R. 587 

9 A master of a frce-school, appointed 
by the ininisier and inhabitants of the 
parisli under a charitaljle trust, where- 
by a house, garden, &c. were assigned 

Ibr tile liabitation and use of the 
master and his fainilj^ freely without 
payment of any rent, income, gift, 
^uni of money, or other allowance, 
whatsoever,'^ for the teaching of ten 
poor boys of the inhabitants, is rate- 
able for his occupation of the same. 
Rex V. Catt. 6 T. R. 332 

10 The ranger of a royal park is rale 

able as for inclosed lands in the park 
yielding certain profits. Lord Lute 
V. GrindalL 1 T. R. 33S | 

Alhrmed in Cam. Scac. 2 H. B. 265 | 
(See Lyre, C. J.\s observations on the 
loose and inaccurate statement of the 
special verdict.) 

1 1 But he is not rateable for the herbage 
and pannage, which yield no proiits. 

* ‘ 1 T. R. 338 : 

12 The possessions of the Crown, or of 
the public, are not rateable. 

Lord Amherst v. Lord So?7iers. j 

2 T. R. 372 

13 Stables, rented by the colonel of a 

regiment by order of tlie Crown for 
the use of the regiment, are not liahU* 
to be rated. 2 T. R. 372 

1 1 But persons holding houses or lands 
under tlie Crown, or under any hos- 
pital, if for their own separate benefit, 
arc liable to be rated, Rex v. llwdis. 

3 T. R. 497 

15 The lessees, under the lord of the 
manor, of lot and free share of all 
calamine raised within the manor, are 
liable to be rated to the poor, as occu- 
piers of land, in the parish where the 
manor lies ; none of them being resi- 
dent in the parish. Rex v. The 
Baptist Mill Company. 

1 M. & S. 612 

16 Wlicrc the sessions found that the 

master gunner at Seaford was the oc- 
cupier of the battery-house there, 
which was the property of the Crown, 
ana from whence he was removeable 
at pleasure : it was held that the fact 
found of his being the occupies' pre- 
cluded any other question, and fixed 
his liability to be rated# R^x v, Hur~ 
4is. 3T#R.497 


17 Where the * commanding officer in 

barracks bad distinct apartments al- 
lotted to him, one in particular for 
transacting the business of the regi- 
ment, and tlie others fitted up for the 
accommodation of himself and bis 
family, who resided there with him, 
containing amongst others a kitchen, 
w ash-house, and coach-house, together 
with a stable, yard, aiKl garden : Held, 
that he was rateable to the relief of 
the poor for the same, having a bene- 
ficial enjoyment of them beyond his 
necessary accommodation as an officer 
for the purpose of service. Rex 
V. Terrott. 3 E. R. 506 

See also Jlolford v. Copeland. 

3 B.& P.139 

18 The tru St CCS of a meeting-house, of 
w'hich no profit is made, are not rate- 
able. Rex V. Woodward. 

5 T. R. 79 

19 The trustees of a Methodist chapel, 
rtcciving money annually for the 
rents of the pews, are rateable for the 
profits made of the building, though 
in fact they expended the whole of 
what they received in making dis- 
bursements for repairs, &c., and at- 
tendants in the chapel, and in pay- 
ing llie salaries of the preachers ; con- 
sidering that these latter in efiect were 
entitled to receive the surplus profit, 
after paying all necessary expenses of 
the cli.'ipcl ; and thereUire that the 
rale was substantially upon them, 
through the medium of the trustees, 
who received the profits in the first 
instance. Rtx v. Ai^ar. 

14E. R.256 

20 Properly is not rateable to the poor, 
unless there be some person in the be- 
neficial occupation of it: Therefore, 
where by an Act of Parliament the 

. commissioners of a navigation were 
authorized to take certain tolls, the 
wdiole of W'hich were directed to be 
applied to public purposes, it was held, 
that the tolls were not rateable to the 
poor. Rex v. Salter's Load Sluice Na» 
zdgation. 4 T. R. 73il 

21 The lessee of the tolls of a public 
bridge is not rateable as such, what- 
ever rent he may pay ; it not appear- 
ing that he was the occupier of any 
local visible property within the pa- 
rish, nor that ne was an inhabitant re- 
siant there, deriving profit there from# 
such tcdls beyond tne rent paid by 
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(ft) ITAa/ property rateahk. 

1 Stpek, in trade i« rateable when its 
value can be ascertained. 6 T. R. 1 54 
6T.R.468 
and ace 4 T. R. 771 

. 3 The circumstance of a person’s having 
been rated for his stock in trade one 
year is primd facie evidence that it is 
productive the next year, and if not 
contradicted by other evidence is suf- 
ficient to warrant the justices to de- 
cide that it should be then rated. 

V. Darlington {Inhub.) 6 T. R. 468 

3 Stock in trade is rateable to the poor, 
notwithstanding it has never been 
rated in the parish, unless there be 
some circumstances to take it out of 
the general rule; but on appeal against 
urate on the ground that d. is not 
rated for his stock in trade, the ses- 
sions ought to amend the rale, and 
not quash it. Rex v. Amhleside (Inhab.) 

I6E.R. 380 

4 On fin appeal against a poor-rate, be- 
cause 4 . ^tid B* were not rated for 
their stock in trade, the sessions quashed 
the rate, and stated that A* and B. 
were in possession of so inuch stock in 
trade, &c. but that it was not proved 

the sessions, whether it belonged to 
4 . and JB., or whether it produced 
profjt : the Court quashed the order 
of sessions. Rex v. Dursley (Inhah.) 

6T. R. 53 

5 . Silk-throwsters, working up in their 

mills the silk of their employers sent 
to them for that purpose, are not li- 
able to be rated in that respect, as for 
|heir stock in trade. Rex v. Sherborne 
(In/mb J 8 E. R. 537 

<1 ^ips are rateable in the parish to 
' which they belong. Hex v. White. 

4T. R.771 

But bt^sehold furniture is not. ib. 
Neither is money, whether at interest 
,®rnot. ib. 

9 Nor t^e pay of officers iu the navy, or 
tqerchants’ ships. ih, 

TO ^Npr the salary of officers of the cus- 

ib. 


11 Nor mny at'lowiey Jn^ ret^cl of the 
,, profits, of hiaiprofcBsiom Rex v. Star- 
. 7 T; R. 60 

I 9 sAn e^^mption ja arprivate statute in 
. 12 Gar^2. of lands given to charitable 
, purpof^es from alipwft/ictaxesichai^es, 
,^id ^se^$ments whatsoever, civil or 
military," extends, to the poorVrate. 
Hex Scott. 3 T. R.603 

13 Under a local Act, 10 i47^n. c. 6. for 

rating persons to the relief of the poor 
in Norwich for lands, kc. stock, and 
personal estates in the parish, 5sG.,and 
money out at interest; they are not 
liable to be rated for Government stocks 
or funds, which are no more than per- 
petual annuities, the principal of which 
can jg^ever be recalled by the holder 
from, goyernment, though redeemable 
at the pjessurc of the latter. Bxx v. 
St. John Maddermarket in Norwich 
( Churchwardens.) 6 £. R. 1 82 

14 Fish are titheable by custom; and the 
proprietors of such tithes are liable to 
be rated. Rex v. Curly on. 

3 T. It 385 

15 The lessee of aU those fishings of the 

halves and halveiidolc^, with the^ appur- 
tenants to the hajves due and accus- 
tomed within the river Sa^em, be- 
tween certain limits within a manor 
bordering on the said river, and of 
all royal fishes taken between the said 
limits, put and wheel fishing excepted, 
under an annual rent, is liable to be 
rated to the poor for such fishery. 
Rex V. Ellis. 1 M. & 8. 652 

16 Iron-mines are not rateable to the re- 

lief of the poor; and being rated 
conjointly with coal-mines, the coal 
whereof was raised by the owner of 
the lands for his own tise in smelting 
the iron, the order of sessions confirm- 
ing such rate generally, without as- 
certaining the proportion at which 
each was rated, was quashed, Rex v. 
Conningkam. 5 £. R. 478 

17 The lessee of a coal-mine is liable 
to be rated, though he derive no pro- 
fit from the mine, the mine being 
rateable properly. Rex v. Parrot. 

5T.R,593 

18 But where a coal-mine becoming 
unproductive ceas^to be worked, the 
lessee is no longer Ikide 16 be ir^ted 
for it to the relief of thC poo^, akhough 
be be still bound by his cotehaiit to 
pay the rent reserved to his landffiird. 
Seeds, where the mine is itself jiro^c- 
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tivei although it hc WotJki^d to a 1<»8 
by the lessee; aflet ' deducting the pro- 
portion of the gross value of the pro- 
duce reserved to the ovniet-. Jlejc v. 
Bedworth (htJiah,) 8 E. R 887 
19 A person entitled to toll tin and farm 
dues (which are ceftain portions of 
the tin raised by the adventurers in the 
tin-mines) is liable to be rated in re- 
; spec t thereof. Rexv.SLAenes (InhabA 
3T. R. 480 

SO Landlords not resident within the pa- 
rish, having leased lead-mines and 
other minerals, with liberty to the te- 
Hants to dig, &c . ; reserving a certain 
annual rent, and also certain propor- 
tions of the ore which should be 
jilMlsed, are not at any rate assessable 
to the relief of the poor for such cer- 
tain rent, no ore being raised; what- 
jever the qiiestion might be as to the 
proportion of orve reserved when in 
hict any should be found. Bex v. Ro- 
chester {BMop.} 12 E. R. 353 

21 Lime- works are rateable in the hands 
of the occupier, though there be risk 
and e)cpense in the working, and the 
profits be Uncertain. Rex v. Alderhwry 
\ \^hufthviarden^.) IE, R. 534 

$2 4 slate-work (or, as improperly called, 
a ^hiei-mine) is rateable. Rex v. Wood- 
land (hihuh.) 2 E. R. 164 

23 The occupier of a clay-pit is rate- 
able. Rex v. Brown. 8 E. R, 528 
^4 Saleable undci'woqds are rateable an- 
nually to the relief of the poor, within 
the construction of the stat. 43 Eliz. 
c: 2. in proportion to their value, 
though they should happen not to be 
cut down more than once in 21 years; 
dnd their annual value may be esti- 
thated, amongst other ways, according 
to the value they may be worth to 
rent for a lease of the duration of their 
ihtended growth. Rex v. Mirfield 
(Mab.) lO E. R.219 

Where a corporation were seised in 
feepf lands, which by the custom were 
annually meted out under their con- 
troul by a leet jury, according to a cer- 
tain stint, to such of the resident bur- 
^s^es; who chose to stock the same ; 

Paying 19«. 4d. to each of the 
otlier. burgesses who did not stock : 
Held« that the burgesses who so stock- 
ed were tenmu in common of the lands 
sOr occupied by them, and as such oc- . 
^pici's were liable to be rated for the j 
same. Rex v. Watson. 5E. R. 480 


^ An Act of m # ^ s; h^fi^y^ted 

in 

trustees in trdst for the 
principal hoUseholdetjs of 7^ 
freed froth all other interest in ’ the 
same, with power to let the inline or 
any part thereof annually, to any per- 
son for the best rent, and also to let it 
in PASTURES, for horses^, cattle, and 
sheep, to different persons at guch 
rates and subject to such regulations 
as the trustees should appoint; or by 
writing under their hai^s and seals, 
to demise the same for a term of y^ars, 
&c. and that the rents and pro^s 
should, after payment of all charges, 
be divided by the trustees, amongst 
the objects of the trust: Held, that the 
trustees not having let the aftermath 
to any persons for any certain term, 
or in any certain proportions, but 
having let it out in pastures at ^ 
much a head for horses, cattle, and 
sheep, to various persons, must tlVem- 
sehres he taken to be the occupiers of 
the land, and were consequently rate- 
able for the same. Rex v. Tewkesbury 
CBurgessesJ. IS E,R. 155 

27 If A. has an exclusive right of bring 
a way-leave over land which he holds 
in common with B., paying B, a cer- 
tain sum yearly, and has the privilege 
of using a way-leave occupied by C. 
paying him so much per ton for the 
go^s carried over it. A, is not liable 
to be rated in respect of either of ^uch 
way-leaves; they being hi'ere ^.se- 
nients. Rex v, JoUiffe. 2 T; H. 20 

28 — ^Whether the owner of the }and, 

who receives a profit for sircli way- 
leave, is not liable to lie rated fbrsuch 
an increase of value ? 2 T/ it 90 

29 And where A. having granted to B. 
a lease for years of way-leav^,'(fDr the 
purpose of carrying coaly) ahd' the 
liberty of erecting bridges, ahtf Ipel- 
ling hills over certain lands, K'lifiadc 
the waggon- ways and inblos'ed tfeem, 
thereby excluding all other 'pe^W, 
erected bridges, and built' two 'hOxises 
on the land for his servants ; it was held, 
that B. was liable to be rated to , the 
poor for “ the ground called the wag- 
gon-way.*^ Ra Vi Bell. 7 T. R. 398 

30 Where the farmer is rated for the 
whole farm, it is no ground of objec- 
tion to the rate by a third person, that 
a dair^an Who rented under the far- 
mer his stock of cows to be depastured 
on the same land, was not rated for 
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such dairy; allhoiigb it were slated in 
the case that the dairyman made a 
profit of the produce Ifcf the cow?, in- 
dependent of the profits made by the 
farmer. For though such a taking of 
a dairy be a taking of a tenement in 
law, which will confer a settlement, 
yet that is in respect of the interest in 
the land; and the rate upon the far- 
mer, for the whole farm, includes all 
the profit of the land and the stock 
appertaining to it : or considering the 
cows as personal stock, distinct from 
the land, they are the personal stock 
or capital of tiie farmer, not of the 
dairyman ; and the latter only makes 
liis pi'ofit by bis labour out of the ca- 
pital stock of another. Hex v. Brotvn. 

8 E. R. 

Si Land, of which the annual value is 
improved by a spring rising within it, 
may be rated to the poor at such im- 
proved value, although the owners 
of the land, who are also occupiers, 
do not receive any of the profits de- 
rived from the spring, nor does any 
part become due in the parish where 
the land lies. Rex v. The Governor 
and Company of the New River. 

IM.&S. 503 

32 Personal proj^erty, if visible, and 
yielding a certain annual permanent 
profit, is rateable. Rex v. Hogg. 

1T.R.727 

33 So that a house and engine for card- 
ing cotton, which are rented as one 
Entire subject, and described by the 
general name of an engine-house, may 
be rated. Rex v. Hogg. 1 T. R. 721 

So may the profits of a weighing- 
machine house. Rex v. St. Nicholas, 
Gloucester {Inhah.) 1 T. R. 723, n. 

35 Lands purchased by a company, and 
converted into a dock, according to 
an Act of Parliament, which declares 
that the shares of the proprietors shall 
be considered personal property , yive 
rateable in proportion lo the annual 
profits. Rex v. The Dock Co, of Hull. 

1 T. R. 219 
construction of the statute 39 
and 40 G. 3. c. 47. the London Dock 
Company are liable, even during the 
first 12 years of their establishment, 
/to be rated for the fair annual value 
.of their warehouses and other works 
which are finished and productive, 
though all the works directed by the 


Act be not completed. But such coAi- 
pleted works must, under such circum- 
stances, be rated fbr their value at the 
rate of in the pound ; such being 
the rate calculated upon by the legis- 
lature lo raise 139/. 85 . Id. per quarter 
upon 3,966/. the average rental for 10 
years preceding the statute, on the 
premises destroyed by the Company 
in making their works; and which 
quarterly sum the Company were, at 
all events, bound lo pay to the parish 
during the 12 years, or until the works 
were completed, whether those wwks 
were productive or not. But when 
productive beyond that sum, the sur- 
plus is to be taken in the first instance 
by the Comjiany ; in order to reim- 
burse themselves what they may have 
advanced to the parish, to make good 
the deficiencies, before any such pro- 
ductive surplus existed, until the Com- 
pany shall be reimbursed : Therefore, 
until these purposes are eflectcd, a 
rate made on the increased real value 
of the Dock premises at more than 
8^d. in the pound, or a rate of 8 ^f/. 
in the pound on the old average value 
of the premises before the erection of 
the Cornpany^s works, and below the 
increased value of the new works, is 
in either case bad. Rex v. St. George, 
Middlesex, (Inhah,) 9 E. R. 127 

37 A barge- way and toll-gate in the 
hamlet of Hamptonwick, purchased by 
the City of London by virtue of stat. 
17 G.3. c. 18. (for completing the 
navigation of the Thames, and empow- 
ering the city to levy tolls and duties 
towards the charges of the navigation) 
was held to be rateable for such tolls 
as became due there, notwithstanding 
the tolls were collected in another 
parish. Rex v. Mayor, ^c. of London. 

4 T. R. 21 

(c) Where rateable, 

1 A person shall be rated for profits 
where they become due, not where 
they happen to be received. Rex r. 
Aire fy Colder Navig. 2 T. R, 660 

2 Where a navigation ran from A. to B. 

through several intervening parishes, 
and the tolls for the whole navigation 
were collected in these two parishes, 
the Court held, they might be assessed 
in these two parishes for the whole 
amount, according to the proportion 
collected in each. 2 T. K. 060 
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S An Act of Parliatnent having empo'^v- 
ered the Duke of Bridgewater to erect 
a lock upon the Rochdale canal, and 
to receive at such lock certain rates or 
tolls upon goods in vessels navigated 
from that canal into his o\¥n, as a 
compensation for the profits arising 
to him from certain wharfs at Mun- 
ckesf'-y, which were sacrificed for the 
public benefit in that navigation: Held, 
that apoor^s-rate on his trustees, occu- 
piers of the '' Rochdale canal, lock, 
tunnel, dues, or rates,** (which dues or 
rates are only otlier names tor the lock 
rated tlierewith) is good, though the 
trustees were found not to be inhabit 
tanls of the township for which the 
rate was made. Rex v. Sir A. Macdo- 
nuUL 12 E. K. 324 

4 The tolls of a lighthouse situated in 

the township of 'njrianouLh, w'hich 
tolls were collected out of the tow n- 
ship in the several ports at which the 
vessels passing by the coast afterwards 
arrived, are not rateable, (jud tolls, in 
the township. Rex v. Tynemouth 
{luiiab.) , 12 E. U. 40 

5 And the residence in such lighthouse 
by one as servant of the ow ner, at an 1 
annual salary, to take care of the light, 
is ihe occu])ation of tlie master, who 
alone can be rated in respect of such 
occupation of the tolMionsc. 

12E. R. 46 

6 Where by a Navigation Act, the pro- 
prietor was entitled to a toll of As, per 
ton for goods carried from A, to B., 
or from B. to A., and to a proportion- 
able sum for any less distance ; and was 
also enabled to appoint any place of 
collection; it was held, that the tolls 
for goods carried the whole voyage 
from A. to B. were latcable in B. 
though in fact they were collected in 
a parish between A. and B. ; because 
the tolls hecome due where the voy- 
age is completed. Rex v. iVfgc. 

4 f. R. 543 

7 So where a Navigation x\ct empowered 
the proprietors to take so much per 
mile per ton for all goods carried 
along the canal : Held, that they were 
rateable to the poor for the tolls in 
the different parishes where the tolls 
became due, that is, where the respec- 
the voyages finished, though for their 

, own convenience they were authorized 
to collect the toll w'here they pleased, 
and did in fact collect them in other 


parishes. Rex v. Stafford and Wor^ 
cester iHanal Navigation, 

8 T. R.: 310 

8 Where goods are carried along tw^o 
diflierent lines of canal, one of which 
is by statute exempted from being 
rated in respect of tolls, and the other 
not; though the voyage happen to 
finish on the unexempted line, where 
the lolls became due and are received, 
yet the Canal Company shall not be 
rated for more than such proportion 
of the tolls as accrued in respect of 
the carriage along the imexempted 
line. And the toll arising in respect 
of so much per ton per mile is to be 
rated only for so many miles as the 
goods were carried along the wnex- 
empted line. And where the Act di- 
rects that the tolls should be exempt 
from any taxes, rates, &c. other than 
such as the land which should be used 
for the purpose of the navigation 
would have been subject to if the Act 
had not been made ; that goes to ex- 
empt the tolls, qua tolls, altogether 
from being rated in respect of the 
line so exempted, leaving the land 
rateable as before. Rex v. Leeds and 
Liverpool Canal Company. 5 E. R. 325 

The stat. 6 G, 3. c. 70. for liettef sup- 
plying the inhabitants of Bath with 
water, reciting that there wei^ springs 
of w^ater in the neighbourhood belong- 
ing to the corporation, enacts that 
they slmll have power and authority 
to cause the water to be conveyed 
from such springs to the city, and 
gives them authority to enter upon 
and break up the soil of any public 
highway or waste, and the soil of any 
private grounds within two miles of 
the city, and the soil or pavement of 
any street within the city, in order to 
drain and collect the water of the said 
springs, and to make reservoirs, and 
erect conduits, Waterhouses, and en- 
gines, necessary for keeping and dis- 
tributing the water. Sec. and to lay 
under ground aqueducts and pipes 
for the same purpose ; and it vests the 
right and property of all these iri the 
corporation : Held, that, in addition 
to the springs, the corporation were 
liable to be rated for the reservoirs 
made by them in the parish of Lyn- 
comb and Widcomb under the Act, as 
for land occupied by them, w hich re- 
servoirs, by means of aqueducts and 
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linp^K laid libdfeir gr^nd, p^jrtly hi 
dame parish^ aha thfoh'ffh the parish 
of St, Jdmes into the parisn of S^t. Peter 
and St Paul, in Bdtt^,\Qr (he supply 
of the dty, produced to the corjpora- 
tion a clear atintial profit of 6(K)^. : hut 
that the Corporation were not rateat>le 
for ihe whole of the entire profit in 
the first-mentioned parish^ in which 
the springs were first collected into 
the reservoirs; a proportion of such 
entire profit accruing to them from 
the under-ground aqueducts and pipes 
laid into the soil of the other parishes^ 
in respect of which they were to be 
considered as the occupiers of land 
yielding annual proBtin those parishes: 
and therefore, a rate upon the entire 
profits arising out of all the parishes 
made on the corporation in the first- 
mentioned parish was held bad. Rex 
V, The Corporation of Bath. 

14E. R. 609 

10 Wliere a company were empowered 

by Act of Parliament to lay under 
ground, through the streets of a town, 
main pipes for the conveyance of wa- 
ter, and the inhabitants, with the Com- 
pany’s consent to lay pipes communi- 
cating with such main pipes to their 
houses, paying to the Company a rate 
for such privilege: Held, that the 
Company were rateable to the poor 
in the parish where the main pipes 
fay in respect of those pipes, and the 
rates paid thereon^ Rex y. The 
Cot^pany qf Proprietors of Rochdale 
WdtetworJes, 1 M. &S. 634 

11 Commissioners under the Beverley 

and Bamiaton Drainage Act, who pur- 
chased ktnd and erected buildings in 
the parish of Sculcoates for the outlet 
of the'drainage, but who received no 
benefit from such property in Seal- 
epaies, but the whole benefit was de- 
rived to the owners of lands in other 
parishes, drained by means of such 
ondet, are not rateable in Sculcoatcs 
for such benefit. Rex v. Sculcoates 
(Mat,) 13 E. R. 40 

12 !^ip« are rateable at their home. 

Rex vx White, 4 T. R. 771 

And see Rex v. Liverpool, 

8E.R.455, n. 

13 Hie owners of the packet-boats era- 
ptoi^ dndar a f^rsonal contract with 
the^ |> 08 t-ma^tei*s in carrying the mails. 
Sec, between Hbfyhead and Dublin, 
mre liable, in respect of the profits ac- 

6 


, f<*om the <c^riage of 

paf^hrig^8 andfluggag^ in 0 !uch boi^s, 
Xo ^ ra^d for the same todie relief 
pf thp ppor in the parish of Holyhead 
inhere such owners xeside, and f rom 
and to which the boats sail, where 
they are rtpaired, and where the pas- 
sage-money is in part receivable, and 
is collected ; though they are regis- 
tered in another place. Rex y, Jones, 
8 E. R. 451 

14 The lessee and occupier of an ancient 

and exclusive ferry, not being an in- 
habitant resiant within the township 
in which one of the termini of the ferry 
is situated, is not liable to be rated 
there for any share of the tolls of such 
ferry : for supposing a ferry to be real 
property, it is not such real property 
as is mentioned iii the stat, 43 Eliz. 
c, 2. the occupancy of which subjects 
the party to be rated to the relief of 
the poor of the place. And all the 
cases wliere parties have been rateable 
in respect of the occupancy or receipt 
of tolls (apart from the question of in- 
habitancy) have been where they at 
the same time occupied real visible 
property connected with such lolls in 
the place where they were rated. Rex 
V. Nicholson, 13 E. K. 330 

N. B. Th is case contains all the prior 
decisions on this subject. 

15 The owner of a ferry residing in a 
different parish, but taking the profits 
©f the ferry on the spot by his ser- 
vants and agents, is not rateable for 
such tolls in ibe parish where they 
were so collected, and where one of 
the termini of the ferry was situated, 
and on which shore the ferry-boats 
were secured by means of a post in 
the ground ; the soil itself at the land- 
ing places being the King’s common 
highway; and the owner of the ferry 
having no properly in, or exclusive 
possession of it. Williams v. Jones, 

12 E. R. 346 

(d) In what Proportion made. 

1 Every person is to be rated according 
to the present value of his estalqi 
whether that value has or has ' not 
been increased by his own improve^, 
menu. Rex v. Mast, 6 T. 1^4 

2 A lessee of lands should he rated ac- 
cording to the present value of the 
lands. Rex v. Skingle, 7 T. R. 549 
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3 If the sessions are of opinion thai cer- 
tain persons whp are left out of the 
rate ou<^ht i6 be inserted, they must 
quash the rate, fbr the Court ^ not 
alter the conolusitin drawn fey the 
sessions fioni the evidence stated. Rex 
V. Darlington (Inhab,) *6 T. R. 468 

(e) Allowance and Publication of, 

1 'If he justices below are the proper 
judges of the equality of poor-rates : 

! and the Court will not interfere on the 
ground of their being unequal, unless 
the inequality be manifestly apparent 
on the rate. Rex v. Aire Sf Colder 
Navigation, 2 T. R. 660 

2 The allowance of a rate by two jus- 
tices is merely a ministerial act. Rex 
V. Kynaston (Inhab,) I £. R. 118 

3 The granting of a warrant of distress 
by magistrates to enCorce payment of 
a poor-rate is a judicial, not a minis- 
terial act ; they ought brst to summon 
the party, and bear what he has to 
say in his defence. Harper v. Carr, 

7 T. R. 270 

4 If a poor-rate be, not published in the 

church on ihe Sunday next after it is 
allowed, it is a nullity ; and payment I 
under it cannot he enforced, though 
there he an appeal to the sessions 
which was dismissed. Rex v. New- 
combe, 4 T. R. 368 

5 But it is not necessary to state in a 

reserved case, that the rate was re- 
gularly published in the church, if 
that question was not intended to be 
referred. 2 T. R. 660 

(/) Appeal to the Sessions. 

1 Notice of an appeal against a poor- 
rate must he given to the churchwar- I 
dens or overseers of the parish making ' 
the rate, by slat. 17 G. 2. c. 38. Rex 
V. Maddern (Inhab.) 1 T. R. 627 

2 But it is not necessary for the appel- 
lant to give notice to the person 
whose name is omitted in the rate. 

IT. R. 627 

3 The appeal may be made to an ad- 

journed sessions. Rex v. Justices of 
Sussex, 7 T. R. 107 

4 Appeal against a poor-rate must be to 

the sessions next after the allowance of 
it. Rex V. Atkins, 4 T. R. 12 

5 Arid rf it a subsequent sessions it he 
distnissed for not having been made 
in tiikit^y and it‘bc' removed by certio- 


' rari into the Court of King^s Bench, 
they wiir not go jixtpi 
Vippearirigf npon tli^ .fece of , ,, . ! 

ti ■ - '• AT*Rv 12 

6 If a party l^appeal again^ f poor^j^^t^ 
on the ground that he has no r,a|terihle 
pr6pei:ty in the parish, the respon- 
dents must first establish their case. 
Rex V. Newbury (Inhab,) 4 T. R. 475 

7 Where the appellant disputed before 
the sessions the quantum of the rate, 
as well as the rateability of the pro- 
perty for which he was assessed, 
which was tythe rents and composi- 
tions under an luclosure Act ; it is 
not enough for the parish officers to 
she:w that he was in the receipt of such 
rents (assuming the property to be 
rateable), of the probable amount qf 
which, as rated, they gave no evi- 
dence. Rex V. Topharn, 

12 E. Rl 546 

8 If a poor-rate he legal on the face of 
it, though stated to be made for illegal 
purposes, the Court will not quash 
the rate, but will leave the parties 
aggrieved to appeal against the allow- 
ance of the overseers’ accounts if the 
money be improperly applied. Rex 
V. Gloucester (Mayor, Sfc.) 

5 T. R. S4G 

9 A private Act, relating to Gloucester, 
enables the overseers, &c. to make a 
rate for the relief of the poor, and tel 
include in it such just and reasotiahle^ 
sums as they shall be put to in the 
execution of their offices : they triade 
a rale, the title of which expressed ft 
to be for both those purposes ; aria 
the Court would not quash it, though 
the sessions on appeal stated in a 
case that it was partly made 

debt incurred by the late oveiioers; 
the rate itself appearing on the^fiMsie'of 
it to be legal. 5 T. 

.10 If a person rated to the poor"ha# imy' 
objection to the rate (e.gi) ithat 
made for six months, be must appeal 
to the next sessions, and if ihe do not 
appeal, he cannot bring trespadi 
against those who distrain on him for 
non-payment of the rate. Dur- 
rani V. Boyn 6 T. R. .580 

11 The parly objecting to a poorsWate 
may appeal to the next sessions, for 
which he is in time to give an eflec- 
tive lioticc of appeal after the publica- 
tion of th^ rate, ,iuid one intervening 
day between publication aaid tli^ 
next immeijiahji 'irpiarter i§ 
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Mi suiScient time for the purpose. 
Eex Y^ The Juttices^f Sussex. 

15 E. R. S06 

13 Several parties having a joint griev- 
ance^ such as ilie omission of persons 
in the rate who ouglit to be rated, may 
johi in giving one notice of appeal to 
the parish officers. 15 E. R. 208 

14 An oppeal against a poors’-rate in 

Lartdon or Middlesex must be made, 
as in all other counties, to the next 
(i. e. next practicable,) general quar- 
ter sessions;’^ though the stat, 17 G. 
2. c. 38. s, 4. in its terms gives the 
appeal to the next general or quarter 
sessions; it appearing from other 
parts of the Act, as well as from other 
Acts in pari inateridt that those terms 
are used synonymously ; and though 
in the two counties named there are 
four general, as well as four general 
quarter sessions. Rex v. Justices of 

Ijondon, 15 E. R. 632 

15 Hie sessions cannot award costs un- 
less tlie a]3peal be entered and deter- 
tnined. Rex v. Justices of Essex. 

S T. R. 584 

(") Rate tn aid, 

1 County Justices cannot rate a parish 
within their jurisdiction in aid of an- 
other parish, lying within a borough 
whicli has an exclusive jurisdiction, 
tliough w ithin the same hundred and 
county. Rex v. Holbeche. 

4 T. R. 778 

2 An order for taxing one parish in aid 
of another under the 43 Eliz. w as lield 
well; although the two parishes, to- 

^gethej- with others, wxre incorporated 
for the maintenance of their poor, 
with hxed quotas of contribution, be- 
tween each other, under special offi- 
cers, who were empowered to j>ur- 
chase land for the erection of poor- 
houses, and for a burial-ground; there 
being a proviso in the Act in general 
terms, that nothing therein contained 
should extend to repeal or lessen the 
powrer of justices of the peace ‘‘ to 
tax parishes in aid of others by virtue 
of the statute 43 Eliz. as fully as if this 
Act had not been made.'^ Rex v. St. 
Helen, Worcester (Inhab.) 

2 E. R. 417 

111. RELIEF. 

\ Whsm relief is granted to a poor per- 
8on> oa/yjsudi person (and not any of 


the rest of the family) is obliged to 
go into ihf workhouse, wneler statute 
9 1. c. 7, 5. 4. Rex V. Haigh. 

3T;R.637 

2 Where an allowance is ordered to be 

paid weekly to a pauper, it is due at 
the beginning of the w^eek. Rex v. 
Fearnlej/. 1 T. R. 320 

3 Under stat. 9 G. 1. c. 7. s. 4. which 
enables the churchivardens and over- 

\ seers, ivith the consent of the major part 
of the parishioners, to contract for the 
providing for the poor, it is not neces- 
sary that all the churchwardens and 
overseers should concur ; the contract 
of a majority of them will bind the 
rest. Rex v. Bceston. 3 T. R. 592 

4 The parish to which the principal 

militia-man belongs is liable to reim- 
burse the parish of the substitute the 
expenses of maintaining the substi- 
tute's family, tliough the substitute 
had more than one child when he was 
approved by the deputy-lieutenants 
and iurolled ; w'hich under such cir- 
cumstances he ought not to bavfe been. 
Rex V. Willis. 6 T. R. 179 

5 Semb/e, Tliat if a substitute be sworn 

and actually served in the militia, his 
family are entitled to be relieved with- 
in the meaning of stats. 26 G. 3. c. 
107. .V. 24. ; 33 G. 3. e. 8. 3. though 

the substitute were not previously ap- 
proved by two deputy-lieutenants, or 
inrolled. Rex v. Ledbury. 7 T. R. 558 

6 A substitute in the militia falsely de- 
claring at his inrolment that he had no 
wife or family, when in fact he had a 
wife and one child, is not entitled to 
any parochial allowance for their relief 
under stat. 43 Q. 3. c. 47. ss. 2. 5. Rex 
v. Preston {Inhab.) 13 E. R. 313 

7 Where the guardian and visitor of a 
parish whicli had adopted the provi- 
sions of stat. 22 G. 3. c, 83. upon ap- 
plication to them for relief by a pau- 
per for herself and children, directed 
them to be received into the poor- 
house : Held, that one justice had not 
any jurisdiction upon complaint to him 
by the pauper, to order relief out of 
tlie poor-lipuse ; and therefore where 
defendant was convicted iii a penalty 
for disobeying such order, which con- 
viction was confirmed at the sessions ; 
this Court quashed the order of ses- 
sions. Rex V. Laughton {Inhab.) 

2 M. & S. 324 

8 Evidence of a settlement in A. hy 
shewing that the pauper’s grandfather 
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came into B., under a certificate 
from A., is rebutted by shewing that 
B. had relieved the pauper and his fa- 
mily while residing in other places. 
Rex V. Stanley-cum- Wrenthorpe ( Inhah. ) 

15 E. R. 350 

IV. SETTLEMENT.. 

(a) By Birth or Parentage. 

1 The place of birth is primd facie the 

place of settlement. Rex v. Heaton 
Norris {Inhah.) T. R. 653 

2 An order of justices, removing nurse 
children to their derivative settlement 
without taking notice of the death 
or settlement of the parents, is good. 
Rex V. Bucklehury (Inhab.) 

1 T. R. 164 

3 The evidence of the father in such 
ease may be dispensed with, where his 
attendance cannot be procured. 

1 T. R. 164 

4 Proof of the father’s settlement is 

sufficient to establish the settlement of 
the son in the .same parish, if nothing | 
appear to contradict it. Rex v. Stone 
{Inhah.) 6 T. R. 56 

5 The settlement of a persoti attainted, 

acquired before the attainder, is com- 
municated to his children born after- 
wards. Rex V. Si. Mary, Cardigan 
{Inhah) ‘6T. R. 116 

6 An attainted felon having been dis- 
charged by order of the Secretary of I 
State, under the sign manual, signi- 
fying his Majesty’s pleasure to grant 
him an unconditional ])ardoii, and di- 
recting his name to be inserted in the 
next general pardon (of the issuing of 
which pardon there was some negative 
evidence); and having afterwards pur- 
chased a copyhold for more than 30/., 
to which he was adtniUeil upon sur- 
render formally made, and re.sided on 
and received the issues and profits of 
it for nine years, without impeach- 
ment of his title ; gained a settlement 
by such residence thereon for 40 days, 
and communicated such his settlement 
to an unemancipated child, part of his 
family. Rex v. HaddenIM?n {Inhah.) 

15 E. R. 463 

{h) Emancipation. 

I A son, of age, and married, continu- 
ing to live with his father, does not 
follow a settlement subsequently ac- 
the father in another parish. 


Ernancipatim. 527 

to which the son also accompanied 
him as part in fact of his household. 
Rex V. Everion {Inhah.) 1 E, R. 526 
9 A person cannot gain a settlement by 
hiring and serrice^witk the son of a 
certificated man continuing to reside 
in the certificated parish with his mo« 
ther after the father’s death, as part of 
her family ; though the son were of 
age, and carried on business for him- 
self; such circumstances not amount- 
ing to an emancipation. Rex v. Soiv^ 
erby {Inhah.) 3 E. R. 276 

3 A settlement gained by a Scotchnau 

some years after his son was emanci- 
pated by having left his family and en- 
listed in the army, is not communi- 
cated to the son ; and it is immaterial 
whether the son had gained a settle- 
ment for himself or not. Rex v. S/an- 
xvix {Inhah.) 5 T. R. 670 

4 A drummer, under age, entered into 

the same militia in which his father 
was Serjeant, and lived with his father, 
the latter receiving the son’s pay: 
Held, that a settlement gained by the 
father during such time was communi- 
cated to the son. Rex v. Woburn 
{Inhah.) 8 T. R. 479 

5 A son, sixteen years old, was bound 
apprentice in A. for four years, which 
he served, and never afterwards re- 
turned to bis father’s family ; the in- 
denture was void for want of a stamp, 
and the father in the mean time gained 
a settlement at B. : Held, that tlie son 
was not settled in A. by the appren- 
ticeship, and tliat he was not eman- 
cipated, but followed his father’s set- 

I ilement at B. Rex V. Edgeworth 
i {Inhah.) 3T. R. 353 

i And see 4 T. R. 218 

6 A cliild is not emancipated so aft to 
i lose the benefit of any settlement 

which his father may gain, till 21, or 
marriage, or till he has gained a set- 
tlement in his own right, or till he 
has contracted a relation inconsistent 
i with the idea of his being part of his 
father’s family. Rex v. Witton ettm 

Tivanbrookts {Inhah.) 3 T. R. 355 

7 The infant son of a person living at 
A. under a certificate, served a year 
at B. (an extra-parochial place) Under 
a yearly hiring, and then returned ta 
A, under 21, where he was hired 
and served a year ; it was held, that he 
gained no settlement in A. Rex 

I CoUinghourne Jhicis {Inhab.) ' 

I 4T. R. 199 
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8 if a «on at 16 hire himself for a year, 
and terve that year, he neverthetew 
caimot be considered is having been 
emancipated from the very moment of 
the hiring. J^er v. New Form (Inhab,) 

5 T. R. 478 

9 An adult who leaves her father's 

house, and goes into service, becomes 
thereby emancipated, and is not en- 
titled to a settlement gained after- 
wards by the father. Rex v. Roach 
(MaL) 6 T. R. 247 

10 A widower living a daughter, placed 
her at 1 1 years of age with an uncle, 
bv whom she was wholly maintained 
after that time, and with whom she 
continued to reside after she came of 
age, doing service to him, but without 
any contract of hiring to give her a 
settlement of her own ; the father in 
the mean time having gone out to ser- i 
vice: Held, that on her coming of 
age she was emancipated, although 
her father conceived himself bound, as 
such, to receive and support her if 
she left her uncle's : and consequently 
the father was capable of gaining a 
settlement by hiring and service for a 
year, as an unmarried man, not 
having a child/* (L e, not having a 
child who would follow his settlement) 
within the stat. 3 W. if M. c. 1 1. s. 7. 
Rex v. Cowhoneybome {Inhah.) 

10 £. R. 88 

And see Rex v. Hardwicke {Inhab,) 

11 E. R. 578 

(c) Hinng and Service, 

1 If a servant be unmarried at the time 

when he is hired for a year, he gains 
a settlement a year's service, though 

he marry before the service com- 
mences. Rex v. Allendale {Inhab,) 

3 T. R. 382 

Rex V. Stmnington {Inhab,) S. P. 

3 T. R. 385 

2 A widower, having a son who has no 
settlement of his own, is prevented by 
stat. IK. 4* 3/. c. 11. s. 7., from gain- 
ing a settlement by hiring and service 
for a year, though the son be hired 
for a year on the same day when the 
father is hired, and serve that year. 
Rex V. New Forest (Inhab,) 5 T. R. 478 

S A nauper was placed by the parish 
with a parishioner, who agreed with 
the parish to find the pauper with 
board, washing and lodging, at so 
much per week, and the pauper was 


to do what he was set about. After 
serving iieaity a twelvemonth rn this 
way, the parish refused to continue 
the payments, and the pauper was 
sent away by his master, but shortly 
returned, and served him as before 
near three years. The pauper went 
twice a year to London to receive a 
pension : he always told bis master he 
was going, but never asked or received 
leave from him : Held, that this ser- 
vice did not give a settlement in the 
parish where the master resided, for 
there was no contract as l>etween 
master and servant. Rex v. Ricking- 
hall Inferior [Inhab.) 7 E. R. 873 

4 A poor boy sent out of the bouse of 
industry at 14 years of age to the pa- 
rish officers, and by them allotted to 
a parishioner, who handed him over 
to another person, by whom the boy 
was told that be was to stay with them 
a year, and should have clothes, &c. 
to which the boy made no objection, 
conceiving himself obliged to accept 
the service, but made no agreement 
for wages, or concerning the nature or 
duration of his service, nor was con- 
sulted upon the subject, does not gain 
a settlement by serving under this 
supposed obligation for a year; for 
neither did he consider himself, nor 
was he considered by the other parties, 
as a free agent ; and such only can 
contract, or adopt a contract made by 
others. Rex v. Market [Inltah.) 

9£. R.211 

5 A poor boy of A., 16 years of age, 
offered to serve a parishioner of B., 
who asked him if he was willing to 
bind hay, &c. and do whatever else 
he was bid ; to which the boy said he 
was willing ; and the other took him 
home to B. ; but a day or two after- 
wards t«ld the boy he could not keep 
him if he could not gel better clothes ; 
when the boy said that the overseer of 
A, would find him clothes; and the 
next day accompanied his master to 
the overseer of A , who agreed to find 
clothes, but stipulated with the master, 
and the latter agreed to pay the over- 
seer If. a week for the parish, on ac- 
count of the clothes found. The over- 
seer at the same time asked the boy, 
in the master’s presence, if he went 
willingly into the ma ter’s service ; to 
wdiicb the boy assented ; Held, that 
this was a contract of hiring by 
the l>oy himself, and not merely by tke 
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overseer. Under whicki aj I , ifervecj 4S«?f5ttJciiprv€u,t , -^y\ 

might be gained -by a eorvioe. ^ , 5 T. j^.i^06 

Mex v/Dmtm {MabSjtrr , >rV }3^ l^wg,|)€eja liii:!^ 

’ ; . ' i 3.19 hstryed ^ ^i^Utta/qr li) 

6 A deserter ifrom^the^ Ki»ig"«vniin*itte j «t the expira^^n of 

service eannot gain a settieiiient; under | that tinier ^at ** he vnght stay on an 

a hiring and service a year : not I endr ywiUii^ut^ip^iHioniio^ Um wag^, 
being sui juris, nor cforapetent to. whioli tbeservapX assented ; lijesc^ 

fully to lure himself within the slat. cond agreenstent was, liejd to be a ge- 
3 fV, Sr 3J. c. 11. s. 7. Rexv. Norton, neral hiring, and lj\p P.^^ty serving a 

juxta Kempsey [Inhub.) 9 E. R. 90ti year under it, gjjiimd a settlement. 

7 Jf a husbandman serve for a year, it is Rex v. Macclesfield {Inhub\) 3 T, R. 76 

strong evidence from which the ju.s- IS An agreement by a daughter to live 
lices at the Sessions may presume that with her father and ^o do the offices of 
he served under a yearly hiring. Rex a servant for a year for her board an4 

V. Lyth (Inhah.) 5 T- R. 3:27 lodging and other perquisites, is a 

S So if a servant, after serving a year, g^ od hiring for a year, though the 
part of which was under a retrospec- (laughter is to be at liberty to earn 

live hiring, so that no settlement what she can by her labour ; and a 

could be gained under it, continue in service under it will be sufficlfentf to 

service pari of another year, the jus- gain a settlement. Rex v. ChePtsey 

ticesmay presume ahiring for a second (fnhab.) 2 T. R. 37 

year. Rex \\ Hales (Inhab,) 14 A pauper, having lived with hia 

5 T. R. GG8 uncle on charity, was afterw:ard§ 

9 Where a pauper had served a master hired as a yearly servant by another 

under unstamped articles of agree- person, whom he accordingly served ; 

rneiit, to work with him for three at the expiration of w'hich he returned 

years, at certain rates of weekly to his uncle on an invitation from him, 

wages, and under certain covenants ; " that if he w'ould come and live tvith 

after which he had continued to serve him as before, he would make it better 

his master for four years longer, with- for him than a common service/" and 

out coming to any new agreement; lived with him several years in the 

though such unstamped writing can- parish of performing the work of 

not be received as evidence for the a servant in husbandry ; during the 

purpose of proving the agreement be- time he so lived with his uncle, the 

tween the parties, yet tiie sessions latter promised that if he continued 

may look at it for the purpose of see- with him for his life he would leave 

ing when it ceased to operate, in order. him his farm and stock, but he received 
to guide tliein in receiving parol evi- no wages: it w’as held, that he gained 

dence of service for the last four no scttlemtiit in A. Rex v. <Siokeslcy , 

years, at wages, from whence the {luhab,) 6 T. R. J57 

sessions might presume a yearly con- 15 A pauper came to an inn at the re- 
tract. Rtx V. Pendleton {Inhah.) quest of the waiter, who w^s ill, tp 

15 E. R. 449 help him, and continued there board- 

10 Where a servant had lived, three ing and lodging for nineteen months ; 

years in service with the same master ; and the waiter went away in thirteen 

Held, that it was evidence from wdiich months ; after which the pauper con-' 

the justices might infer a yearly hi- tinned to serve in the same maimer as 

ring, though it appeared that at first he had done before, without making., 

the servant was hired only for part of any agreement at all with the master, 

a year. Rex v. Long Whaiton {Inhab.) ihougli the master knew of his being 

5 T. R. 447 in the service the second day ; it was 

11 -<4. went into the service of with- held that he did not gain a settle- 

out making any terms at the time ; a nient by such service, because there 

few days afterwards B. agreed to find was no hiring for a year either express 

A. in meat, drink, and clothes, but or implied : He could only be consi^ 

no money; A, continued in the ser- dered as the servant of the master for 

vice two years and a half, when she the last six thonlhs, R^x v. St. Matt. 

was dismissed by B. : Held, that this Ipswich {Inhab.) 3 T. R. .449 

was a general hiring, and that it con- 16 A. clubbed with B. for three, years. 

Mm - - 
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(which 8ipMfic?» one person contract- j 
rng to serve another for the purpose j 
of being taught some art or trade }« j 
and ftho agreed to do any uork that | 
R. set him about : Held, thati^. gained 
a settfeinent by serving B. under this 
contract for a year. Ber v. Coltuhall 
{Inkah.) 5 T. R. 193 

17 4, clubbed with B. for three years, 
at a certain rate of weekly wages, 
with a proviso that if he were pre- 
vented from working by bad weather, 
illness, or want of employment, there 
should be a propoitionable deduction 
of wages : Held, that A. gained a set- 
llement by serving a year under this 
hiring, though occasional deductions 
on these accounts were made. Rex 
T. Mariham {Inhah,) I E. R. 239 

18 Three months after a pauper, under 
age, had hired himself generally to a 
brickmaker for a year, they entered 
into a written contract, unstamped 
and without seals> whereby the pau- 
per covenanted and agreed to serve 
his master for three years, to learn to 
make bricks, &c. on condition of his 
master finding him in board, lodging, 
and clothes, and for him to be decently 
clothed at the end of the three years, 
on condition of his attending the kiln 
at nights: Held, that this contract, 
(assuming that an infant might bind 
himself by any contract made for his 
benefit at the lime, if legally framed,) 
was no proof of an apprenticeship in 
the contemplation of the parties, but 
only of a new hiring in the same rela- 
tion of master and servant as the ori- 
ginal hiring ; only restraining the ser- 
vice to such employ of the master as 
would enable the boy to learn the 
trade ; (for the master did not bind 
himself to teach him the trade.) But 
if the intention of the parties had ap- 
peared to be to contract for an appren- 
ticeship, yet as such contract was il- 
legal and void in the form and manner 
of it, it would not have done away the 
original good contract of hiring and 
service for a year ; and therefore the 
servant would at any rate gain a set- 
tlement by serving his master for a 
year. Rex v. Shinjield (Inhah.) 

14 £. R. 541 

19 Where the father of a pauper con- 
tracted with J. S. that his son should 
be with him, and should work with 
him for two years, and have what he 
got,? and should allow Sr. per week 


out of his gains to J. S., viz. Ir. for 
teaching him the business of a frame- 
knitter, 9d. for the rent of a frame, 
and 3d. for the standing : Held, that 
this was a contract of hiring and ser- 
vice, and not an apprenticeship ; and 
, that the son's having served under it 
was evidence that be had adopted the 
contract made hy his father: and 
therefore he was entitled to a settle- 
ment by such hiring and service. Rex 
V. Burhach {Jnhah.) I M. & S. 370 

20 Under a hiring from Whitsuntide to 
Whitsuntide, a service of 365 days, 
though less than the period of the 
contract in the particular year, is sulh- 
cient to confer a settlement. Rex v. 
Ulverstone (Inhah.) 7 T. R. 564 

21 A statute fair being held yearly on 

the day after Old Michaelmas, except 
when Old Michaelmas falls on a Sa- 
turday, and then the fair being held 
on the Monday: Held, that a hiring 
from such Monday till Old Michaelmas 
D«y following, is not a yearly hiring 
under which a settlement can be ob- 
tained. Rex V. Standon Massey (In- 
hah) lOE. R. 576 

22 Hiring and service from the day after 

Old Martinmas Day until the Old 
Martinmas Day following, is sufficient 
to give a settlement. Rex v. Skipland. 
(Inhab.) 1 T. R. 490 

23 A hiring three days Michaelmas 

\ till the Michaelmas following in leap- 
[ year, together with a service till the 

[ day after Michaelmas-Day, making 
I 365 days, will not give a settlement. 
Rcr V. Ackley (Inhah.) 3 T. R. 250 

24 No settlement is gained by a hiring 
and service for less than a year, 
though the master tell the servant at 
the time of the hiring, that he shall 
not belong to t lie parish, and the scis- 
sions state such contracts to be fraud- 
ulent. Rex V. Mursley (Inhah.) 

1 T. R. 694 

25 No settlement can be gained by 

serving under a contract of hiring for 
four years, with liberty for the ser- 
vant to leave for a week every year to 
see his friends; for that is to he taken 
distributively, i. e. reserving a week 
out of each year. Rex v. Rushulme 
{Inhah.) 10 E. R. 325 

26 Hiring for a year at 13«. 6d. per 
week, and to be at liberty to be absent 

( during the sheep-shearing season, but 
to 6nd a fit man, at his oxvn expense, 
to do his work during his absence, but 
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his own wages to go on during the whole 
tme, will not g^ain a selllement. Rex 
Arlington {Inhab.) 1 M. iic S. 629 

27 A pengioner of the East-lndia Com- 
pany, hiring himself as a servant for 
a year, witli a reservation to himself, 
of two days in each half-year, when 
he might go for his pension, cannot 
gain a settlement hy service under 
such a contract. Rex v. Over (Lihab,) 

1 E, R. 599 

28 Service under a hiring for seven 
years, to work only thirteen hours in 
the day, and Sundays excepted, will 
not give a settlement: 7he servant 
must be under the controul of the 
master for the whole year. Rex v. 
Kingswinford [Inhab.) 4 T. R. 219 

29 A service under a hiring for five 

years as a colt shearman, to work 
twelve hours each day, will not give a 
settlement. Rex v. North Nibley {In- 
huh.) 5T. R. 21 

30 Under a contract of hiring as a 

bleacher and crofter for a year at 12^. 
a week, the servant continuing to work 
under sucli a contract for a year, 
gained a settlement in the parish 
where he resided, although by the 
practice of the nianufactor}^ in which 
he was engaged, if he finished his ap- 
pointed week’s work, calculated at so 
many pieces a day, for six days, in 
less time, he had the rest of the week 
to do as he pleased, and he also went 
where he chose on Sundays, without 
asking leave : for this is an express 
contract for a year, without any ex- 
press exception. Rex v. Hoi'wick (In- 
hah,) 10 E. R. 489 

31 A hiring at so muchpe?' week is not 
an implied hiring for a year, 

Rex V. Newton Toney {Inhab.) 

2 T. R. 453 
Rex V. Odiham {Inhab.) 2 T. R. 622 

32 If there be any thing in the contract 

to shew that the hiring was intended 
to be for a year, there a reservation 
of weekly wages will not controul 
that hiring. 2 T. R. 453 

-33 But if the payment of weekly wages 
be the only circumstance from which 
the duration of the contract is to be 
collected, it must be taken to he only 
a weekly hiring. 2 T. R, 453 

34 A hiring at so much a week for as 
long a time as the master and servant 
could agree, is only a weekly hiring, 
under which no settlement can he 
gained* Rex v. Mitcham {Inhab,) 

12 E. R. 351 


85 Where nothing is said in a contract 
of hiring about time hut a reservation 
of weekly wages, it is a weekly hiring 
only: Therefore, where a contract 
was for the servant to Vive with his 
master, the latter finding Irim hoard 
and lodging, and paying him 2s, 6d. 
per Week, no settlement could be 
gained hy service for more than a year 
under such contract. Rex v. Ruckle- 
church {Inhab,) 5 K R. 382 

36 A hiring at so much a week, meat, 

drink, washing, and lodging, and to 
part on a wreck’s notice by cither 
party, will not warrant a conclusion 
of a general hiring; though the ser- 
vant Continued six years wnth the 
master, and the wages were raised 
during the period: and therefore no 
settlement can be gained under such 
hiring and service. Rex v. Ilanbury 
{Inhab.) 2 E. R. 423 

37 Service for a week under a hiring 

at 8s. per week the year round,’ ^ 
with liberty to go on a fortnight’s no- 
tice, will give a settlement. Rex v. 
Birdhrooke {Inhab.) 4 T. R. 245 

38 A hiring to serve for 8s. 9d. per 

w^eek, with the liberty of parting on 
a month’s notice, is a general hiring : 
and the pauper serving a year under 
it gains a settlement. Rex v. //«;«- 
preston {Inhab.) 5 T. R. 205 

39 A retrospective hiring will not give 
a settlement. Rex v. Marton {Inhab.) 

4 T. R. 257 

40 A settlement may be gained by serv- 

ing a year under different hirings, if 
one of them be for a year, though 
there be not 40 days’ service under 
the yearly hiring. Rex v. Adson {In- 
hab.) 5 T. R. 98 

41 An unmarried man agreed on the 
l7th of October, 1803, to serve a 
master for the year, at 9s. 6d. a week; 
and received those wages till the 13th 
of October, 1804 ; three or four days 
before which (having in the mean-time 
married,) he agreed with his master 
to serve him for another year at 10^. 
a week, which sum he received on 
the 20lh of October, and served more 
than a year afterwards : Held, that 
this was evidence u\ion wbicVi the ses- 
sions might draw the conclusion that 
the original hiring was for the space 
of a year, and not merely for the cur- 
rent year of 1803, and that there was 
a sufficient service for a year, coupled 
with such hiring, to gain a settlement. 
Rex V, Ovemorton (Inhab.) 15 E. R.347 

M iM 2 
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42 A service under a hiring by the week, 

•(the servant boarding and lodging 

himself), nothing being said about 
Sunday, but the servant working on 
that day occasionally, when asked by 
his master, without additional wages, 
though he sometimes received victuals, 
may be joined with service under a 
yearly hiring as a menial servant, so as 
to confer a settlement by luring and 
service for a year. Rex v. Sutton {In- 
hob.) 1 E. R. 656 

43 If a servant be hired from November 
to Michaelmas following, and before 
MichaelmaS’day his master offer to 
hire him from Michaelmas for a year 
at certain w^ages, to which he does 
not agree, but remains in the house 
till the second day after Michaelmas, 
working as usual, and then accepts 
the olfei’, and serves a part of the 
year; the service under the latter 
hiring commences on the Michaclmns- 
day, and may be coupled with the 
former service so as to give a sett le- 
nient. Rex V. Sulgrave {Inhab.) 

1 T. R. 778 

44 A. was hired at 3Tariinmas to serve 
in husbandry for a year, at the wages 
of 8/. ; in tlie middle of the year he 
married, and then agreed to serve his 
master as a hind, for a year from that 
time, at the wages of 5s. per week, 
and he was to live out of his master’s 
family, but at another farm, in the 
same parish, belonging to his master: 
it was held, that the former agreement 
was dissolved by the latter, and that 
A. did not gain a settlement by serv- 
ing under those contracts. Rex v. 
(ireat Chilton [Inhab.) 5 T. R. 672 

45 Absence at the beginning, the mid- 
dle, or the end of the year, may be 
dispensed with, either with the consent 
of the master, or for an excusable 
cause. Rex v. East Shefford [Inhab.) 

4 T. R. 806 

46 And a settlement was gained, though 
the pauper ran away without leave, 
was brought back by a justice's war- 
rant after thirteen weeks' absence, and 
then consented to have a deduction 
made out of his wages for that time. 

4 T. R, 806 

47 If a yearly servant be discharged 
four or five days before the end of the 
year on his master's becoming a bank- 
rupt, and receive the full year’s wages, 
the service is sufficient to give him a 


settlement. Rex v. St. Andreiv, Hoi- 
born [Inhab.) 2T. R. 627 

48 If a servant hired for a year give 
warning eight days before the ex])ira- 
tion of the year, to leave his master 
at the end of the year, and the master 
discharge him on the same day, pay- 
ing him his full wages, the servant be- 
ing willing to stay till the end of the 
year, the contract is not thereby dis- 
solved so as to prevent the servant's 
gaining a settlement, hut the discharge 
is merely a dispensation with the re- 
mainder of the service. Rex v. St. 
Philip in Birmingham [Inhab.) 

2 T. R. 624 

49 If there be not a voluntary agree- 
ment between the parties, and the 
master fraud uhmtly turn away the ser- 
vant with a view of preventing his 
gaining a settlement, or wron:(fully 
discharge him hefure the end of the 
year, that will not defeat the servant’s 
settlement. Per Ashhurst,} . 2T. R.626 

50 A master being obliged to leave his 
house seven days bei’ore the end of a 
year for which lie had hired a servant, 
told the latii r that he had no further 
occasion for her services, and paid lier 
the whole year’s wages ; the master 
would otherwise have kept her, and 
she was unwilling to leave the service : 
Held, a dispensation of the service 
for the rest of the year ; and tlie ser- 
vice sidFicient to give a settlement. 
Rex v. St. Mary, Lambeth [Inhab.) 

8 T. H. 236 

51 If a master and servant before Mi- 
chaelmas agree for yearly u ages, and 
the master, while he is taking money 
from his pocket to give earnest, tells 
him that he shall be absent a fortnight 
at Michaebnas because of his settle- 
ment, and that he will give him that 
time to get what he can, to which the 
servant assents ; this is a mere dispen- 
i^tion of the service for that time, and 
not such an exception out of the origi- 
nal contract as will make the hiring 
insufiicient for the purpose of gaining 
a settlement. Rex v. Sulgrave [Inhab.) 

2 T. R. 376 

52 The servant’s apprehending that his 
master would not have hired him if 
he had not agreed to the fortnight's 
absence, will not alter the case. 

2 T. R. 376 
And see 2 T. R. 455 
I As to dispensing with service or dissolv- 
ing the contract, see post, tit^ sessions.) 
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53 A bond fide exception of part of the 

time at the time of hiring will prevent 
a settlement, but if there be no ex- 
ception, then a permi-sive absence af- 
terwards will not prevent it. ’ Rex v. 
Sul grave {Lihab.) 2 T. R. 379 

54 Where the master died three weeks 
after hiring the pauper for a year, the 
latter, abiding in the service with the 
widow and sons to the end of the 
year, gains a settlement in the parish 
where she served. And it is no less 
an abiding in the service for a year, 
because one of the sons, on a frivolous 
pretence, turned her out of doors 
three weeks btfijre the end of the 
year, she being willing and oftering 
to stay to the end of the year, but 
carried away her clothes the next day, 
and taking what the son insisted was 
her full wages for the year according 
to the agreement, though she de- 
manded a larger sum as her full wages. 
Rex V. Hardkam with Newton [Inhub.) 

]2 E. R. 51 

55 A servant, eleven weeks belbre the 
end of his year, on a quarrel with 
his master, applied for his discharge; 
which his master refused, unless the 
servant could get another man to 
stand in his stead; the servant ac- 
curdingiy })rociired another, to whom 
he gave money for the purpose out of 
his own })ocket, in addition to the 
W'ages which the new man was to re- 
ceive from the master; and the ser- 
vant then left the service, and hired 
himself as a day-labourer for the re- 
mainder of the year: Held, that this 
was proper evidence from whence the 
sessions might draw the conclusion of 
a dissolution of the contract: though 
it was encountered by the evidence of 
the servant, that his master said to 
him at the time, that if the other man 
did otherw ise than well, he could send 
for the servant, and make him serve 
out his time ; to which the latter as- 
sented : which account was, in the 
judgment of the Sessions, impeached 
by the master’s having no recollection 
of having so said, and saying that he 
had i.ot any intention to have the ser- 
vant back, they having parted on bad 
terms ; which latter expression the 
Court received, not as evidence per se 
of the master’s intention^ but only as 
a reason assigned by him, why he was 


not likely to have said what the ser- 
vant stated. Rex v. Mildenhhll [In^ 
hah.) 12E. R.482 

56 Absence can only be purged where 

the act itself is doubtful. Rex v. 
Gresham, [Inhab.) 1 T, R. lOl 

57 Where the master insisted on turning 
away his servant, and threw down his 
wages, which the other took up and 
then went away, an4 after the expira- 
tion of six days, returned at the 

ter s request j and served the remainder 
of the year, the absence was not 
purged by the subsequent return.. 

1 T. R. 101 

58 Where a servant, who was ill-treated 
and turned out of doors by his mas- 
ter three days before the end of the 
year, refused (on his master’s request 
the next day) to return into the ser- 
vice, it was lield, that he did not gain 
a settlement by his service, though 
his master paid him his wages for the 
whole year. Rexv, Grantham. (Inhab), 

3 T. R. 754 
Rex V. Cor sham. 2 E. R. 303 

59 A servant, a few days before the 
end of the year for which he was 
hired, went away in order to get ano- 
ther place for the next year, without 
asking liis master’s consent; on his 
return, before the end of the year, 
the master insisted on turning him 
away, and offered him his wages up to 
that time, which he accepted without 
making any objection ; this was held 
to be a dissolution of tlie contract, 
and defeated the setllement, though 
the servant wished to stay out the 
year. Rex v. Clai/hydon [Inhab.) 

4 T. H. 100 

60 Where a servant who had been 

hired for a year, was beaten by her 
master sixteen days before the end of 
4:hc year, on which she desired him 
to dismiss her from his service, threat- 
ening to apply to a magistrate for re- 
dress, the mister paid her the whole 
year’s wages, and told her she might 
serve the remainder of the year, but 
the servant went away ; it was held, 
that she gained no settlement. Rex v. 
Upivell [Inhab.) 7 T. R. 43^ 

61 A servant hired for a year, four 
months before the end of the year, 
being discharged by her master upon 
a trivial dispute, applied to a magis- 
trate for redress, being desirous of con- 
tinuing in the service : The magistrate 
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prd^edf the iimstev to laltc her back, 
or pay the whole ^yeaij’s wages ; the 
master reftu?^ to take ^er back, but 
pMd the whole year’s wages, (but not 
some wool which he aUo had agreed 
to give her if she behaved we}l). The 
servant took the mongy, and tendered 
herself as a servant to others: Held, 
that the contract was thereby dissolved 
and no settlen|^nt gained under it, as 
in case of a mere dispensation of ser- 
vice. Hex V. King's Pyon {Inhab.) 

4E:R.351 

62 A servant, who had been hired for a 

year, was taken ill five days before the 
end of theyear, on which he went to 
his brother’s, and sent to his master 
for bis money ; the latter sent him the 
whole year’s wages, deducting 1^. for 
the rest of the year, and the servant^ 
said he was satisfied : it was held, that 
this was an agreement by the master 
and servant to put an end to the con- 
tract before the end of the year, and 
consequently that the servant gained 
no settlement. Rex Whiitkbitry 
{Inhab.) 6 T. R. 464 

63 When before the end of the year the 
mistress asked the servant whether she 
chose to go away on a certain day 
(within the year), assigning as a rea^ 
son that she had hired a new servant 
who wished to come to her then, and 
the servant said it was immaterial to 
her, and agreed to go then, which she 
did : the Court thought that was 
evidence sufficient to find an agree- 
ment to dissolve the contract before 
the end of the year. Rex v, St. Petei\ 
Mancroft, Norwich, {Inhab.) 

8 T. R. 477 

64 A yearly servant, about a fortnight 

before his year expired, being too ill to 
work, his master paid him his whole 
year’s wages, when he left the service, 
and went to an hospital, and never re- 
turned into his master’s service : Held, 
a dissolution of the contract ; and that 
no settlement was gained by such hi- 
ring and service. Rex v. Sudbrook 
{Inhab.) 4 E. R. 356 

65 A pauper desired her mother to look 
out for a place for her; and the mis- 
tress, on the application of the mother 
some time before Old Michaelmas, ssiid 
she would give the pauper the same 
wages as her other servants, and wait 
till she came ; but the mother made 
no absolute agreement for her daugh- 


ter; though she informed her that 
she bad got a place for her if she liked 
it. Al)out a week after Old Michael- 
mas, the mistress applied to the pau- 
per to know if she liked to come into 
her service, and they then agreed for 
the first time for certain yearly wages, 
(the same as the other servants), with 
liberty of parting at a month's xmges 
• or \varinng : The Court held, that tlie 
hiring commenced only from the day 
when the pauper and her mistress 
agreed on the terms specified, and 
not from Old Michaelmas, or before, 
when the mother spoke to the mistress : 
And the pauper having given a month’s 
previous notice to quit at Old Michael- 
mas-day, which the mistress accepted, 
and procured another servant to come 
on that day, when the pauper received 
her whole year’s wages; but upon the 
mistress telling her that she wanted 
a week of serving out her year, she 
oftered to stay another week; to which 
the mistress said that it did not signify 
as she had got another servant in her 
place : Held, that this was a dissolu- 
tion of the contract before the end of 
the year, by the notice to quit given 
and accepted; and not a mere dispen- 
sation of the service ; and consequent- 
ly no settlement was gained by such 
hiring and service. Rex v. Rushall 
{Inhab.) 7 E. R. 471 

66 The sessions stated the fact that the 
pauper was hired on Michaelmas day, 
10th of Oct. 1797, for a year ending 
on Michaelmas day, 10th Oct. 1798 ; 
that he continued to serve till the 8th 
of October, when he married, and his 
master consented to his leaving his 
service, and paid him his wages ; and 
on the 9th the pauper hired himself 
to and went into the service of another 
master : Held by one Judge, that these 
fiicts would have warranted the ses- 
sions in drawing a conclusion of fact, 
that the master dispensed with the 
service for the remaining day of the 
year ; but the Sessions having implied- 
ly drawn a difierent ooneiusion by 
quashing the order of removal, all the 
Court held, that the case, as stated, 
shewed a dissolution of the contract 
before the end of the year,' and con- 
sequently that no settlement could be 
gained by such hiring and service. 
Rex V. Maidstone i Inhab.) ^ 

n ErR. 550 
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^ Five (layg before the end of the year, 
a servant absented himself hy leave 
one day from his master's service to 
look out for another place ; and on his 
return the master on some trivial pre- 
tence said he should not stay any longer 
in his service, and offered him a trifle 
less than his whole wages, which the 
servant refused ; but was then ready 
to have accepted his whole wages: 
though he would rather have staid out 
his year: and immediately he applied 
to a magistrate to oblige his master 
either to pay him the whole or to re- 
ceive him into his service for the re- ; 
tnainder of the year ; when the ma- 
gistrate ordered half-a-crown to be | 
deducted; and the servant thereupon 
hired himself to another master before 
his Jlrst year was out ; and, after the 
year received from his first master 
his whole wages: The Court held 
that this was a dissolution of the con- 
tract before the end of the year by 
mutual consent, signified on the part 
of the servant by his entering into an- 
otlier service. Rex v. Leigh {Inhab,) 
7 E. R. 539 

<58 Where a servant under a yearly hi- 
ring served two months, and was then 
committed and imprisoned under stat. 
30 G, 2. c. 19. for misbehaviour to 
his master, and at tlte instance of his 
master, and after nine days* imprison- 
ment, was, upon the application of his 
master discharged, and returned to 
him and served him as before, and no 
mention was made of the terms on 
which he was to serve, and he served 
in the whole from the time of tlve hi- 
ring for about 19 months : Held, that 
the commitment and imprisonment 
were not a dissolution of the contract, 
or such an interruption of the service, 
as to prevent a settlement ; and there- 
fore he gained a settlement by such 
hiring and service, although he was 
married when he returned to his mas- 
ter, and received no wages for the time 
he was in custody. v. Barton’^ 

upon’-Irwell {Inkab.) 

« M, & S. 329 

<59 A yearly servant three weeks before 
the end of his year hired himself to a 
second master, provided his first would 
Jet him go; the former master refused 
at first, but a week after said, I 
have got a new servant, you may go 
now, 1 have not work for you both ;** 
and paid him his whole year's wages ; 


Held, that this was a dissolution of the 
contract with the first master, and 
prevented the pauper's gaining a set- 
tlement under it. Rex v. Thistleton 
{tnhtAs) 6T.R. 185 

70 If a pauper in service at A. under a 
yearly hiring be removed to B, and 
does not appeal, but returns in a few 
days to his master at A., is received 
by him, serves ou^^e year, and re- 
ceives his full wagflp yet he gains no 
settlement in A, Hex v. Kenilworth 

1 (Inhab.) 3 T. R. 598 

71 The order of removal in that case put 
an end to the service. 3 T. R. 598 

72 A yearly servant served forty days in 
A., then forty days in B., and after- 
wards returned to his father's house in 
A., for the three last days of the year : 
Held, that be was settled in A. Hex v. 
Under Millbeck {Inhab.) 5 T. R. 387 

73 A yearly servant, being deprived of 

his reason forty days bef(^ the end of 
the year, was taken home by his father, 
who lived in another parish, and who 
received the wages for the whole year : 
Held, that the servant was settled in 
the master's parish, though he conti- 
nued in his father's house during the 
remainder of the year. Rex v. Sutton 
{Inhab.) 5 T. R. 657 

74 The 40 days' residence necessary to 
confer a settlement by hiring and ser- 
vice, must be within the compass of a 
year. Rex Denham ilnhah,) 

1M.&S.221 

75 This Court will not upon a case stated 
presume a hiring for a year, for that is a 
fact to be foiind by the sessions. Rex 
v. Seacroft (Inhab.) 

2 M. & S. 472 

(d) By Apprenticeship. 

See post, tit. stamps. 

1* A person occupying lands within a 
parish, is compellable to receive a 
parish apprentice, though he do not 
reside within such parish. Rex v. 
Clapp. 3 T. R. 107 

2 And if several persons hold lands in 

partnership, in the parish of A., some 
of whom reside on such lands, and 
the others in another parish, the lat- 
ter, as well as the former, are liable to 
take parish apprentices in A. Rex v. 
Barwick. 7 T. R. 33 

3 So, although it is enacted by stat. 30 
G. 3. c. tlO. relative to the binding of 
poor apprentices within particular in- 
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corporated districts, that no person 
shall be bound to receive any such ap- 
prentice, unless he be an inhabitant 
and occupier in the parish where such 
child lives, it is not necessary that the 
master should actually reside in the 
parish : if he he an occupier there it 
it sufficient; for inhabitant and occm- 
pier are, for this purpose, synoniinous 
terms. Rex ^j^unstead and Happing* 
Hundreds. 3 T. R. 523 

4 Service under an unstamped agree- 
ment of apprenticeship, gives no set- 
tlement. Rex V . Ditchinghani ( Inha b. ) 

4T.R.7G9 

And see Rex v. Edgworlh. 3 T. R. 353 

5 Serving forty days under an inden- 
ture of apprenticesliip to an infant will 
give a settlement. Rex v. St. Petrox, 
Ilartmouth {^Inhab.) 4 T. R. 190 

C Where tlie master and the fathcT of a 
boy agreed, under seal, that the master 
should teach the son the art and mys- 
tery of weaving for five years, and 
find utensils, and that the son should 
receive half his earning, and the mas- 
ter the other half; under which the 
boy served out the time as an ap- 
prentice: the Court held, that this 
agreement iietwcen the father and 
master (to which the son was no 
party) not binding the son, or the 
father for him, to any service to the 
master, but the son's service in fact 
being merely v'oluntary, was no ap- 
prenticeship in point of law ; and 
consequently no settlement could be 
gained by the son serving his master 
under such a contract. Rex v. Croni- 
ford ( Inhah.J S E. R. 25 

7 An indenture binding an adult as an 
apprentice, which was not executed 
by herself, but only by her father- 
in-law and the master, though with 
her consent, does not constitute her 
an apprentice ; and consequently no 
settlement can be gained by her under 
such indenture. Rexv. Ripon (Inhab.) 

9 E. R. 295 

8 If a poor boy be bound apprentice by 
the parish officers, with the consent 
of two justices of the county to a 
master residing in a different parish 

‘ and county, and all the parties (except 
the apprentice) sign the indenture, the 
apprentice will gain a settlement in 
the parish of the master by residing 
there 40 days under the indenture. 
Rex V. St., Nicholas, Notlinsrham {In- 
hub.) 3T,R.726 


9 An indenture binding out a poor ap- 

prentice, executed by W. S. church- 
warden, and J. G. overseer of the poor 
of a hamlet maintaining its own poor 
separately from the parish at large, 
not being impeached by evidence ne- 
gativing its execution by a majority 
of the churchwardens and overseers 
of the hamlet, shall be deemed good, 
by intending that there were two over- 
seers for the hamlet as required by 
stat. 13 & 14 Car. 2. c. 12. s. 21. and 
only 07ie churchwarden, by custom, in 
the same place; and therefore the 
apprentice serving 40 days under it 
gains a settlement. Rex v. Hinckley 
{Inhab.) 12 E. R. 361 

10 Where the parish officers wishing to 

pul out a child of the age of iiiiu' 
years as apprentice, upon the refusal 
of his mother, withdrew her parish 
allowance; but two years afterwards, 
she not being able to support him, 
went to the parish officer and con- 
sented to her son's l)cing put out, and 
by desire of tlie parish officer, chose a 
master, to whom the parish officer 
agreed to give tliree guineas, &c. and 
afterwards all the parties met, and 
went before the Justices, who think- 
ing that tlie master had already a suf- 
ficient number of ap|)rentices, relhsed 
to bind the son ; whereupon the pa- 
rish officer, declaring that if he could 
not have him bouncl there he would 
elsewhere, took the parties to an inn, 
and procured an indenture, which was. 
filled up and executed, and the sou, 
with his mother’s consent, bound 
himself for seven years : Held, tiiat 
the sessions were not warranted in 
finding fraud, so as to defeat the set- 
tlement under the indenture. Rex v. 
Kilby {Inhab.) 2 M. & S. 501 

11 All indenture of a parish apprentice 
assented to by two justices separately 
is void, and gives no settlement. Rex\. 
ilamstall Ridgwarc ( Inhab.) 3 T. R. 380 

12 Rut the assent of two magistrates is 
sufficiently signified by one of them 
first signing alone, and being after- 
wards present when the other signs. 
Rex V. Winwick ( Inhab.) 8 T. R. 454 

13 Since the 13 & 14 Car. 2. c. 12. an 
indenture of apprenticeship executed 
by the overseers of a township which 
has no churchwardens or chapel-war- 
dens, and maintains its own poor se- 
parately, is a valid indenture, although 
neither of the churchwardens of the 
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parish at large within which the town- 
ship is situate join in the execution : 
therefore, a service, under such inden- 
ture was held to confer a settlement. 
Rt:x V. Nantivich [Inhah,) 16 E. R. 228 

34 Wliere an apprentice covenanted in 
the indentures to provide for himself 
meal, drink, lodging, and physic in 
sickness, during the terra, for which 
beneiit to the master no additional 
duty was paid under stat. 8 Ann. c. 9. 
s. 45. the indentures were nevertheless 
held good, and a settlement was gained 
under them ; it not appearing whether 
certain weekly payments, which the 
master covenanted to make to the ap- 
prentice during the term, were not an 
equivalent. Rex v. Walton in Le Dale. 
{Inhah.) 3 T. R. 515 

15 If the friends of an ap])rentice cove- 
nant to maintain him, and to provide 
him with clothes, this is not such a 
benefit as is liable to the duty imposed 
by stat. 8 Ann. c. 9. s. 45 ; And con- 
hcquenlly a settlement may be gained 
by serving 40 days under an inden- 
ture of apprenticeship, containing such 
a covenant, altliough no additional 
duty be paid for it. Rex v. Leighton 
{Inhah.) 4T. R. 732 

IGA master stipulating for 4^i. out of 
every I 5 . of the earnings of his ap- 1 
prentice, is no benefit to him within 
the stat. of Anne, for which an addi- 
tional duty is to be paid; being by law 
entitled to the whole. Rex v. Wantage 
{Inhah.) 1 E. R. GOl 

17 Where a sum agreed to be given with 

an apprentice was five guineas, which 
W'as inserted in the indenture, and 
the iluty paid accordingly, by stat. 
8 Ann. c. 9 : Held well, though in 
fact only four guineas were paid; for 
the full sum received, given, paid, 
agreed, or contracted for, as required 
by the Act, was inserted, and the duty 
paid for it; and the stamp used w^as 
of the same description, and the duty 
appropriated to the same fund, as if 
four guineas only had been inserted 
and paid for, supposing that would 
have sulliced. Rex v. Kej/nsham {In- 
hah.) 5 E. R. 309 

18 An indenture binding out an appren- 
tice, with the consent of the trustees 
of certain funds bequeathed for the 
binding out poor apprentices, which 
was executed by the apprentice and 
the master, and recited the trustees to 
be parties, and in which the consider- 


ation ])aid by the trustees to the mas- 
ter was stated to be 20/., was held to 
confer a settlement though it was not 
executed by the trustees, and though 
the master actually received only 
16/. 15.y. 6d., the residue being re- 
tained by the agent of the trustees for 
costs and expenses of the binding. Rex 
V. Quainton {Inhah.) 2 M. & S. 338 

19 If A. serve seven years as an appren- 
tice, and there h# no indenture, he 
cannot gain a settlement either as 
an apprentice or as a yearly servant. 
Rex v. Maigram (Inhah.) 5 T. R. 153 

20 It is a general rule that a defective 
contract of apprenticeship cannot be 
converted into a contract of hiring 
and service, so as to give the appren- 
tice a settlement as a yearly servant 
by serving under it. Wlielher a con- 
tract be a contract of apprenticeship, 
or of hiring and service, must de- 
pend on the intention of the parties, 
which is to be collected from the 
whole of their agreement. A contract 
of apprenticeship may be formed 
without using the term apprentice.^’ 
Rex V. Laindon {Inhah.) 8 T. R. 379 
And see Rex v. Shinfield {Inhah.) 

14 E. R. 541 

And Rex v. Burbach {Inhah.) 

1 M. & S. 370. ante, page 530 

21 Where the father agreed with R. that 
R, should take his son for six years, 
to teach him the trade of a frame-work 
knitter, and he was to allow R. Vs. a 
wxek for the three first years, for leach- 
ing him and his board and lodging : 
Held, tliat this was a defective con- 
tract of apprenticeship, and thcrelbre 
the son did not gain a settlement un- 
der it. Rex V. MountsorreU {Inhah.) 

2 M. Ik S. 4()0 

22 A contract under seal and stamped, 
to serve another fur three years, at so 
much per week, the master agreeing to 
learn the other a trade, and the latter 
agreeing, if he lost any time to the 
prejudice of his master, to abate so 
much per day, conslitules an appren- 
ticeship: And, at any rate, the pauper 
having served under it for more than 
a year gained a settlement either as 
an apprenliee or as a hired servant. 
Rex V. Rainham {Inhah.) 1 E. R. 531 

23 Where a pauper agreed with a wea- 
ver to serve him for a year and a hah, 
and the master was to teach him to 
weave, and the pauper was to have 
half iiis earjiings, and find hiinself in 
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every things; under which contract 
the pauper served his master for above 
a year : Held^ that he thereby gained 
a settlement as by hiring and service ; 
it being the apparent intention of the 
parties to create the relation of master 
and servant, and not that of master 
and apprentice. Rex v. Eccleston (/n- 
hah.) 2 E. R. 29a 

24 Where on account of illness, the 

apprentice resided with the consent 
of his master, with a relation, in an- 
other parish, and slept there for more 
than forty nights in the whole, but the 
last night in his master^s parish t Held, 
that this was not such a residence as 
an apprentice, so as to gain him a set- 
tlement in the parish where he so re- 
sided on account of illness. Rex v. 
Barmby (Mab.) 7 E. R. 381 

25 An apprentice who went to lodge at 
his mother’s, in an adjoining parish to 
that of his master’s, for the purpose 
of getting cured of a disorder, but 
who continued to serve his master all 
the time, by going of errands for him, 
and attending when wanted, gains a 
settlement by such service in the parish 
where he lodged. Rex v, Stratford- 
vpon-Avon {Inhab.) 11 £. R. 176 

26 An apprentice to a ship-owner living 

at A. gains a settlement by residing on 
board his master’s ship for forty days 
in B; while the ship was staying and 
trading there in the course of his mas- 
ter’s trade and employ, upon a coast- 
ing voyage. And if the apprentice 
afterwards, upon the bankruptcy of 
his master, return to A,, where he for- 
merly resided with his master as at bis 
home, and finding that his master had 
absconded, live there with a relation, 
without doing any further service there ! 
for bis master; such residence, though 
for more than forty days before his 
apprenticeship expired, will not gain 
him a settlement in A. Rex v. Top- 
sham {Inhab.) 7 E. R. 466 

27 An apprentice after serving out most 
of his time with his master in S. ob- 
tained a subsequent settlement in H. 
by serving another master there for 
40 days by the direction of his first 
itfiaster, who was to receive Ss. a-week 
from the second master for such ser- 
vice ; and being then dismissed by the 
second master, the apprentice, un- 
known to the first master, and without 
any intention of returning into his 
service again, lodged for one night in 


the same parish of S., and then went 
into' a third parish, and Worked for 
himself for a month, when, his term 
being expired, he returned to S., an<l 
went with his original master to a 
common friend, with whom the in- 
denture had been deposited, to lake 
it up; which he did, and carried it 
away : Held, that the settlement w as 
not brought back to S. by such casual 
lodging of the apprentice one night in 
the same parish of his master, without 
4ny resumption of, or even intention 
to resume, the service with the first 
master under the indenture. Rex v. 
Smarden {Inhab.) 13 E. R. 452 

28 Where an apprentice, who worked 
and slept at his master’s works in C. 
at weekly wages, went with their know- 
ledge on Saturdays and Sundays to R. 
and slept there, and returned to his 
work on Mondays, and was received 
by them ; and on the Saturday after- 
noon before Shrove Tuesday, having 
the night before slept at C. received 
his pay, and never returned again to 
the service, and slept that and the 
following night at R . ; but on quitting 
the works on Saturday, had not formed 
any intention not to return, nor had 
he on the Sunday; nor could be fix 
the time when he determined not to 
return : Held, that bis settlement was 
at C., his service having ended on his 
quitting on Saturday. Rex v. Rib- 
Chester {Inhab.) 2 M. & S, 135 

1 29 If an apprentice live with his master 
forty days in A., then forty days in B., 
and then one day in A., he is settled in 
A. Rex Brighthehnslone {Inhab.) 

5 T. R. 188 

30 Where a master, after giving his ap- 
prentice leave to get another master, 
recommended to him to go to a particu- 
lar person in the same business, and 
make an agreement with him for his 
own good, which he accordingly did, 
and served his second master two 
months before his indentures were 
given up to him by his first master, 
such service with the second master 
gained a settlement. Rex v. Holy Tri- 
nity in the Minories {Inhab.) 3 T.R.605 

31 So the mere knowledge of the master 
of the apprentice serving another per- 
son, without a consent to the parti- 
cular individual, is not sufficient 

3 T. R. 605 

32 An apprentice offered his master 
a guinea ** to let him off)” to which 
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the master agreed, and was . aUo to 
gire him a suit of clothes when the 
guinea was paid, but the indentures 
were not delivered up or- cancelled. 
The guinea not l)€ing paid, the in- 
dentures still subsisted in law, and a 
settlement may be gained by serving 
anotiier master with the consent of 
the first. The sessions ought properly 
to find the fact of such consent, and 
not merely evidence of it : but having 
found that on application by the ap- 
prentice to his original master for leave 
to serve one B. who would not take 
him without, the master said he 
might go with all his heart, and that 
it would be a good thing for him to 
learn the trade this was holden suf- 
ficient evidence to warrant the con- 
clusion of the sessions, that the origi- 
nal master had consented to the par- 
ticular service. Rex v. Shebbear {Inhab . ) 

1 E. R. 73 

33 Where the master of an appren- 
tice told him that he had no fur- 
ther employment for him, and he 
might go where he pleased and 
the apprentice hearing of another 
master, was going to him, and being 
met by his original master, and asked 
where he was going, answered that he 
was going to to which the master 
replied, ** he might go there or where 
he pleased:” Held, this was not such 
a particular assent of the original mas- 
ter to the service with U, as would 
enable the apprentice thereby to gain 
a settlement, though the indentures 
were not delivered up or cancelled, 
Rex v. Crediton {Inhab,) 

1 E. R. 59 

34 The pauper, an apprentice, being 
about to marry, told his master that 
he wished to provide and work for 
himself, to which the master consent- 
ed, and said he might do the best he 
could for himself j but nothing was said 
about the indentures, and they were 
not in fact delivered up or cancelled ; 
the pauper afterwards engaged to work 
with another master, who told the ori- 
ginal master that he had got the pau- 
per at work, to which the original mas- 

answered, I am glad of it, he 
was a bad lad, and I could make no- 
thing of him:*' Held, this was not 
such a consent to the particular service 
as would confer a settlement in the 
[larish where the pauper then lived 


Rex V, St. 

Bsleifk 1 E. R.^85 

35 bound apprentice 
by tnd^iire in 1764 in the township 
ot* and upon the death of his mas- 
ter h) 1769, was assigned by the widow 
by indorsement on the indentuVe, 
whereby eke acquitted and assigned 
over her apprentice J. G, for all the 
remainder of his apprenticeship, and 
J. G. served under such assignment 
in the township of JST. which township 
for the last seven years had regularly 
relieved the family of J. G. whilst re- 
siding in anotiier parish: Held, that 
this was evidence from which the ses- 
sions ought to have presumed, after 
such a distatice of time, that the wi- 
dow was executrix and capable of as- 
signing the apprentice, and that J. G. 
had acquired a settlement in K,, and 
consequently that his son, who had 
gained no settlement for himself, was 
there settled ; and the sessions having 
drawn a contrary conclusion, the Court 
quashed the order of sessions. Rex v. 
Barnsley {Inhab,) 1 M. & S, 377 

36 To enable an apprentice to gain a 

settlement by serving a second master, 
the service must be performed with 
the consent of the 6rst master, and the 
agreement proved. Rex v. St, Paulas, 
Beefford {Inhab,) 6 T. R. 452 

37 A parish apprentice who was bound 

by her original master to another mas- 
ter by a new indenture of apprentice- 
ship, without reference to or recjgni- 
tion of the original indenture, which 
still subsisted in law, does not gain a 
settlement by serving her new master, 
as upon a constructive service of the 
original master under the first iriden- 
ture : this being only evidence of the 
first master's consent to the contract 
of apprenticeship. Rex v. Christowe 
{Inhab,) 11 E. R. 95 

38 An apprentice agreed verbally with 
his master to purchase the rest of his 
time, and that the indentures should 
remain with the master till payment 
of the sum stipulated, part of which 
only was paid ; before the expiration 
of the time he served another man at 
the recommendation of his original 
master above 40 days ; this was holden 
to enure as a service under tlie inden- 
tures. Rex V. Chipping Warden {Inhab,) 

8 T. R. 108 
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39 Supposing an infant, who binds him- 

self ah apprentice, may pul. an end to 
the apprenticeship at his election, yet 
he does not put an end to it by leaving 
his master^s service and entering into 
the King's service. Rex v. Hindrintf- 
ham (Inhah,) 6T. R. 557 

40 In such a case the indentures con- 
tinue in force for the term, and no 
settlement can be gained during that 
term by hiring and service. 

6T. R. 557 

41 An apprentice cannot gain a settle- 

ment in a different parish by serving 
another master, unless there be an ex- 
press consent of the original master 
to the particular service ; a mere re- 
commendation is not sufficient. Rex 
v.Sandford (^Inhnb.) 1 T. R. 281 

42 The latter part of the service of an 

apprentice may be joined to the for- 
mer, notwithstanding an intervening 
service. I T. R. 281 

43 Wliere there has been such an 
agreement between the master and 
the apprentice to give up the inden- 
tures, as that to an action of cove- 
nant brought by the former, the 
latter could plead the matter in bar ; 
or so as to enable the apprentice 
to bring trover or detinue for the 
indentures on the master's refusing to 
deliver them up ; the indentures are 
considered as cancelled, for the pur- 
y>ose of enabling the apprentice to 
gain a settlement by hiring and ser- 
vice, though the indentures still sub- 
sist in fact. Rex v. Harberton {Inhab.) 

IT. R. 139 

44 Since the slat. 32 G. 3. c. 57 , 
for the regulation of parish appren- 
tices ; which recites 'Mhat on the death 

of the niaster during the term of such 
apprenticeship, the agreement for ser- 
“ vice on the part of the apprentice is at 
** an end;** but the covenant for rnain- 
nance on the part of the master still 
continues as far as his assets extend, 
or doubts have arisen with respect 
thereto, &c, ; and then enacts that .such 
covenants for maintenance of parish 
apprentices, with whom no more than 
5/. shall be given, shall not continue 
in force longer than for three calen- 
dar months after the death of the 
master, &c., during which three 
months the apprentice shall continue to 
serve the executors, &c. or their ap- 
pointee; and that within the three 


months two justices of the peace, on 
application of the widow, or c6’lain 
relatives of the master, may, by in- 
dorsement on tlie indenture, &c. di- 
rect such apprentice to serve out his* 
time with the applicant ; such appli- 
cant having lived with and been part 
of the family of the master, &c. at his 
death; but otherwise, that' such ap- 
prenticeship shall be determined ; 
and then it provides {s. 5.) that no- 
thing thereinbefore contained shall ex- 
** tend to any parish apprentice, but to 
such only as shall be living with and 
make part of the family, or be in the 
actual employment of the original mas- 
** ter, 6;c., or of any subsequent master, 
'' appointed under the provisions of 
the Act at the time of the death of 
** such Pilaster, 

Held, that a parish apprentice, who was 
not living at the time of his mistres.s*.s 
deal h with her appointee under the pro- 
visions of the Act, though living with 
her son by her individual consent, could 
not gain a settlement in another parish 
by .serving another mistress ivith the 
consent of the son and assignee of tijc 
original mistress, given after the death 
of the original mistress; the contract 
of service being declared by the recital 
of the Act to be at an end upon the 
death of the original mistress, unless 
continued in tlie manner described in 
the 2d, 3d, and 4th sections of the 
Act; to which sections the proviso in 
the 5tti section seems properly to aj)- 
ply. Rex Sheepshead {Inhub,) 

15 E. U. 59 

45 The sessions upon an appeal, pre- 
suming that an indenture of appren- 
ticeship executed thirty years before 
(under which the pauper claimed his 
settlement, and under which he re- 
gularly served seven years,) and which 
was proved to be lost, was regularly 
stamped, in proportion to the appren- 
tice-lee received by the master witli 
the pauper, confirmed an order re- 
moving the pauper; and though it 
w^as proved before the sessions that 
search had been made at the Stamp 
Office, where it did not appear that 
any such indenture had been stamped 
or enrolled, yet the Court held, that 
this was not sufficient^ to rebut the pre- 
sumption, and therefore confirmed 
the order of sessions. Rex v. Long 
Buckhy {Inhab.) 7 E. R. 45 



By renting a tenement, [POOR. — SETTLEMENT.] Renting a tenement. 541 


46 To establish a settlement by appren- 
ticeship, it was proved that the inden- 
ture was of two parts, that one had 
been destroyed, that the other had 
come to the hands of A., who, wdien 
asked for it, said he could not find it, 
but A, was not subpoenaed to give 
evidence ; and upon that ground the 
evidence ofliercid was deemed insuffi- 
cient to establish the apprenticeship. 
Rex v. Castlelon [Inhab.) G T. R. 2^6 

47 Indenture produced, but no sub- 
scribing witnesses thereto; those who 
call for it from the opposite party 
need not prove its execution. Mid- 
dlegay v. Sudbury [Inhab.) 2 T. R. 41 
And sec evidence, ante, 311, 

(c) Renting a Tenement. 

1 An incorporeal hereditament is a tene- 

ment witliin the meaning of the stat. 
13 & 14 Car. 2. c. 12. Rexw. Hailing- 
ton {Inhab.) 3 E. R. 113 

Rex V. Chipping Norton. (Inhab.) 

5 E. R. 239 

2 The fiiet of the pau])cr^s taking a tene- 
ment of 10/. a-year is vsufficient to give 
a settlement under stat. 13 & 14 C. 2. 
c. 12. though the lessor may have no 
title. Rex V. Old Alrcsford (Inhub.) 

1 T. R. 35S 

3 Renting a rabbit warren, will give a 

settlement, though the party taking it 
have no interest in the soil, except that 
of entering upon the warren to kill 
rabbits. Rex v. Piddktrcnthide (In- 
hub.) 3 T. R. 772 

4 Where the pauper rented the fishery 

of a pond, with the spear-sedge, flags, 
and rushes growing in and about the 
same, for 10/. a-year, “ the Court un- 
derstood that the soil passed with it, 
and that it was a tenement within 
stat. g&^lOlF.S.c.U.” Rex v. Old 
Alrcsford (Inhab.) 1 T. R. 358 

5 So repairing gates was held equivalent 

to payment of rent. Rex v. Whixley 
(Inhab.) 1 T. R. 137 

6 A cattle-gate is a tenement within that 

statute, so as to enable the occupier of 
it to gain a settlement. Rex v. Whix- 
ley (Inhab.) 1 T. R. 137 

7 The grazing cattle in a meadow and 
using a stable and cart-house gratis, 
under an agreement by which the 
pauper was to pay certain sums 
weekly for ihm liberty of grinding 
wheat at a mill, was held to be no 
renting of a tenement. Rex v. Ham- \ 
metmith (Inhab.) S T, R. 450, n. 


8 A settlement may be gained by rent- 
ing a right of common in gross of the 
annual value of 10/. that being a tene- 
ment within stat. 13 & 14 Car. 2, 
Rex V. Dersinghatn (Inhab.) 

1 T. R. 671 

9 Where a corporation, by a verbal 

agreement witth a pauper, leased to 
him the tolls of a market for above 
10/. a-year : Held, that he could 
not gain a settlement thereby, as no 
interest could pass from a corporation 
but under their seal ; therefore be had 
no more than a mere licence to collect 
the toll. But if such toll had been 
leased to him under seal of the cor- 
poration, semble, that he would have 
gained a settlement by residing for 
40 days in the same parish where the 
market was. Rex v. Chipping Norton 
(Inhab.) 5 E. R. 239 

10 Taking the hay, grass, and aftermath 
of a meadow for ten months, at the 
annual value of 10/. is a taking of a 
tenement within the 13 & 14 Car. 2, 
c. 12. Rex V. Stoke (Inhab.) 2T.R.451 

11 A settlement may be gained by rent- 
ing the fogs or after-grass of a mea- 
dow of the yearly value of 10/. Rev 
v. Brampton (Inhab.) 4 T. R. 348 

12 Renting a dairy will give a settle- 
ment. Rex v. Piddletrenthide (Inhab.) 

3 T. R. 772 

13 The pauper rented 20 cows at 3/. lOs. 
per annum each, and agreed with the 

I farmer that they should be fed in parti- 

I cular fields for a certain part of the 
year, during which time no other cat- 
tle were to depasture there ; this was 
held to be a tenement within stat. 13. 
& 14 Car. 2. c. 12. Rex v. Tolpuddlc 
(Inhab.) 4 T. R. 671 

14 Renting a dairy (including the cows 

and their pasture) at above lO/. a year 
in value, will not confer a settlement, 
if the annual value of the lands on 
which the cows were to be depas- 
tured were under 10/. Rex v. Min- 
worth (Inhab.) 2 E.Ti. 198 

15 One who resided on a tenement of 
51. a-ycar in the parish of W. and at 
the same time rented the ley (i. e. 
pasturage) of two cows from May- 
day to Michaelmas in certain land ia 
H. at six guineas, thereby gains a set- 
tlement in W., though he were not en- 
titled to the exclusive pasturage of the 
land in H. Rex v. Hollington (Inhab.) 

3 E. R. 113 

16 Renting the hire or privilege of 
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. milking two cows belonging to an- 
otiier^ at so moch per week, per cow, ; 
for 40 weeks ; which cows were to be ; 
di^stured by the owner on bis farm . 
in common with his other cattle, and 
were to be milked by the pauper; 
wiH gain him a settlement if the pas- 
turage of the cows be worth 10/. a 

n r. Rex V. Stoke ~upon»Trent. {In - . 
.) 10 E. R. 496 

17 Where the pauper applied to the 
owner of a farm for the milking of a 
cow, which it was agreed that he 
should have ybr the season, at 9/. ; and 
the particular cow was then pointed 
out; though nothing was said as to 
how or where the cow was to be fed, 
further than that he was then told 
that tbe owner’s farming man would 
inform him in what pasture the cow 
would he first milked ; of which he was 
afterwards informed ; and so from time 
to time as the pasture was changed : 
Held, that this was sufficient evidence 
of a contract for the taking of a pas- 
ture-fed cow, and by consequence of 
a tenement within the statute, so as to 
Confer a settlement on the pauper, who 
rented another tenement at the same 
time, of the annual value altogether of 
lOl. Rex V. Darley Abbey (Inkab.) 

14 E. R. 280 

18 The renting by a needle-maker of 
two out of six pointing places in an- 
other’s mill, any two of which he was 
at liberty to use from time to time at 
16/. a-year rent, and engaging also to 
do all his landlord’s work in prefer- 
ence to that of others, for which he 
was to be paid by the piece, is not the 
taking of a tenement within the sta- 
tute so as to gain a settlement by it. 
Rex V. Dodderhill {Inhab,) 

8 T. R. 449 

19 The renting by a needle-maker of 
certain runners in another’s mill, to- 
gether with a packeting-room, of all 
which he had the exclusive use (a run- 
ner being piece of machinery for 
scouring needles screwed down to the 
floor of the mill,) the whole being of the 
annual value of above 10/. including the 
separate value of the runners, is not in 
the taking of a tenement, whereby a 
settlement can be gained. Rex v. 
Tardibhigg (Inhab.) 1 E. R. 528 
30 A contract for a standing-place in an- \ 
other^s mill for a carding machine, 

! the party’^ own property,) which was 
^tened to the floor and the roof, for 


the purpose of being worked by the 
steam-engine of the mill : for which 
the party was to give 20/. a-year, with 
liberty to quit on giving three months’ 
notice, is not a taking of a tenement, 
but a mere licence to use the ma- 
chinery of the mill ; and therefore no 
settlement can be derived under it. 
Rexy. Mellor (Inhab.) 2 E. R. 189 

21 The taking of a tenement which, by 

ha\ing been cropped by the landlord 
with clover and grass-seeds, when let 
to the tenant^ was worth 10/. a-year, 
but wfthout that circumstance would 
have been of much less annual value, 
will confer a settlement. Rex v. Pur- 
ley (Inhab.) 16 E. R. 126 

22 The renting an acre of land at 8/. 
from Easter to October, for plant- 
ing potatoes, where the land had 
been previously dug by the landlord 
for that purpose, and would not have 
been let for more than half that price 
if it had not been dug, was considered 
as a tenement of the yearly value of 
8/. although the case stated that in a 
common way an acre of such land 
would not let for more than 2/, Rex 
V. Ringwood (Inhab.) 

1 M. & S. 381 

23 Renting a certain number of lugs of 
land, at so much per lug, for the pur- 
pose of planting potatoes, where the 
pauper agreed to lake the land of the 
lanalord ready ploughed and ma- 
nured, and when he entered upon it, 
it was quite prepared, was held to be a 
renting of land of a yearly value, as it 
was increased by being ploughed and 
manured by the landlord, although 
when the pauper took it, the plough- 
ing and manuring was begun, but not 
finished. Rexy. West Cr amort (Inhab.) 

2M. &S. 132 

24 A pauper rented land in A. of the 

annual value of 6/. IO 5 . 6d., and built 
on part of it a post- wind in ill at the 
expense of 120/., which by agree- 
ment with his landlord, he was to be 
at liberty to remove at pleasure : he 
Jet the mill for a part of the time at 
the rent of 9/. per annum ; Held, that 
this was not the taking of a tenement 
of 10/. a-year, so as to confer a set- 
tlement in A. Rex v, Londonthoipe 
(Inhab.) 6 T. R. 377 

25 A tenement found to be of the value 
of 4.V. a- week, and to be demiseable at 
all times of the year, if let by the week; 
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but not to be of the value of 101. a- 
year, to lie let by the year, cannot con. 
fer a settlement on the occupier by 
rchidence thereon for forty days. Rex 
V. Ilellingley {Inhah.) 10 E. R. 41 

26 Residence for forty days» on a tene- 
ment at the yearly rent of 10/. the 
landlord paying rates and taxes, will 
confer a settlement on the tenant. Rex 

‘ V. iSV. Paul, Deptford {Inhah.) 

13E. R. 320 

27 The criterion by which the Court 
form their judgment is not the ability 
of the party coming to reside on a te- 
nement of 10/. a-ycar ; therefore, 
living upon a tenement of the value of 
10/. a-year, although a part thereof is 
given out in charity, and is in another 
parish, gains a settlement, Rex v. 
Willoughby {hhab.) 1 T. R. 458 

28 Where a pauper rented a tenement 
of 8/. a year in A. and held another of 
2/. lOs. per annum in R. under a parol 
demise from his brother to hold as 
lo^g as the brother pleased, and to be 
taken by him again when he pleased^ 
and was to pay nothing for it; this 
was held a sufficient taking of a tene- 
ment of lO/. per annum under stat. 13 
& 14 Car. 2. c. 12., for the purpose of 
giving the pauper a settlement Rex 
V. Fillongiey {luhab.) 1 T. R. 458 

29 In order to gain a settlement by 

coming to settle on a tenement of lO/. ' 
per annum, it is not necessary that the 
party should rent such a tenement, or 
that the whole should lie in one parish; 
it is sufficient if he occupy 9/. per 
annum of his own in the parish of A. 
and rent a tenement of 1/, per annum 
in the parish of B. Rex v. Culmstock 
{Jnhah.) fi X. R. 730 

And see Rex\. South Lynn [Inhab.) post. 
544. 

30 Where a pauper having a freehold 
estate in the parish of which he had 
let for 50s. per annum, rented a tene- 
ment in the parish of fi. of the value 
of eight guineas per annum, and resi- 
ded there 40 days ; Held, that he did 
not gain a settlement in B.; as he 
could not be considered as the occu- 
pier of the freehold estate. Rex v. 
South Benifleet {Inhah.) 

, IM.&S. 154 

-ilA. agreed with on B.’s takins a 
tarm of C. of the yearly value of 120A 
to become joint partner with B. in the 
stock and farm ; but there was no 
agreement between A. and C. ; it was 


held, that A., who lived with JB. on tho 
farm more than forty days, thereby 
gained a settlement. Rex v. Seamer 
{Inhab.) 6 T. R. 554 

32 A pauper took a tenement at 11/. 

a-year which he occupied, still re- 
ceiving parish pay for six months 
after; having previously agreed to 
underlet to another, a part, for 51. a- 
year, which other guaranteed to the 
landlord the payment of the rent, 
without which he would not have let 
to the pauper ; but the pauper paid 
the whole rent for the first year : 
Held, that this was a coming to settle 
upon a tenement of 10/. a year within 
the stat. 13 & 14 Car. 2. c. 12. by oc- 
cupying which fur forty days irre- 
moveable, the pauper gained a settle- 
ment ; though the sessions concluded 
from the whole of the case that credit 
was given by the landlord to the pau- 
per for 01. a year only of the rent, and 
that for the residue the credit was 
given to the guarantee; for if the 
pauper were legal tenant of the whole, 
it was immaterial whether credit were 
gi\ en him for the rent. Rex v. Hooe 
(lakaA) 4 E. R. 362 

33 A pauper having agreed to com- 
mence tenant of premises of the value 
of more than 10/. a year from the 5th 
of July, when the former tenant was to 
quit, by permission of the then tenant 
put in several of his goods in the 
shop, of which he received the key, 
on different days before the 25th of 
June, and afterwards worked in the 
shop on that day, finding the key of 
the house in the outward door, he took 
it, and put some goods in the house, 
by permission of the tenant and land- 
lord, and continued to do the same on 
diflerent days till the third of July, 
when he and his family went to sleep 
there; the proper tenant having left 
the house on the 25th of June : Held, 
that this putting of goods in the shop 
and house, by pennission of the out- 
going tenant and the landlord, and the 
going to work in the shop, was no oc- 
cupation of the premises by the pau- 
per, in the relation of tenant of 
the premises, before the time when 
his tenancy was agreed to commence ; 
but that he was removable on the 28tli 
of June, when he was actually charge- 
able to the parish. Rex v. St. Michael, 
in Coventry {Inhab.) 15 £. R. 567 

34 Where a pauper was permitted by 
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several persons, having a right of com- 
mon, to occupy a tenement of 10/. a- 
year value, as a reward for his services 
as a hind, it^vas held that that gave 
him a settlement. The service of the 
pauper was equivalent to his paying 
rent. Rex v. Melkredge, 1 T. R. 598 

35 The executor of a tenant from year 

to year of an estate under 10/. a-year 
may gain a settlement by residing on 
it forty days, though he had not 
proved the will at the time. Rex v. 
Stone {Inhab.) 6T. R. 295 

36 A, occupied a tenement of 10/. a- 
year, and died leaving three children, 
to two of whom he bequeathed 5s. 
each, and to the other, whom he made 
executrix, the residue of his property ; 
the pauper, who had before married 
the executrix, resided on the tenement 
above 40 days, and paid rent for it ; 
this was held to gain him a settlement, 
though the wife never proved the will. 
Rex V. Neaiherseal {Inhab.) 4 T. R. 258 

37 The occupation of a cottage for 40 

days, by the leave of the former te- 
nant, who then went out, under an 
agreement with him to pay the same 
rent to the landlord which he had be- 
fore done, but without any authority 
from the landlord (the cottage, toge- 
ther with other premises occupied at 
the same time, being 10/. a-year and 
upwards,) was holden to give the oc- 
cupier a settlement. Rex v. Aldho- 
rough {Inhab.) 1 E. R. 597 

38 One may gain a settlement by rent- 

ing a tenement of above 10/. a-year 
in the parish where he resided, though 
such residence l>e in a tumpike-house, 
as servant to the collector for whom he 
received the tolls ; for the general 
Turnpike Act 13 G. S. c. 84. s. 56. 
only says that " no gate-keeper or 
person renting the tolls and residing in 
the toll-house shall thereby gain a settle- 
ment, i. e. by such taking of the toll- 
house, or renting the toll.’’ Rex v. 
Denbigh {Inhab.) 5 E. R. 333 

39 A person renting the tolls and re- 

siding in the turnpike-house erected 
by order of the commissioners ap- 
pointed by the slat. 30 G. 3. c. 67. for 
paving, lighting, and regulating the 
streets of Durham, and for other local 
objects, cantiot gain a settlement in 
the parish, on account of the prohibi- 
tion in s. 56 of the General 'Furnpike 
Act 13 (r, 3* c. 84. Rex v. Elvet 
{Inhab.) ' U E, li. 93 


40 Renting the tolls of a bridge, vested 
by act of parliament in a company of 
proprietors who are declared a corpo- 
ration, will confer a settlement,, al- 
though the shares^of the proprietors 
are made personal estate, and the 
renting is not stated to he by deed. 
Rex V. Buhwiih {Inhab.) 1 M. & S. 514 

41 A foreigner may gain a settlement 

hereby occupying a tenement of 10/. 
a-year for 40 days. Rex v. Eastbourne 
{Inhab.) 4 E. R. 103 

42 A residence for forty days is indis- 
pensably necessary to enable a party 
to gain a settlement by residing on a 
tenement of 10/. per annum. Rex v. 
Llanhedergoch {Inhab.) 7 T. R. 105 

43 So that, if a party after residing on 

such a tenement for twenty-nine days 
be forcibly prevented residing there 
eleven days more, he does not therel^y 
gain a settlement. 7 T. R. 105 

44 A. took a tenement of 10/. a-year in 
the parish of B. and after living in it 
with his family five days he vUs ar- 
rested and sent to prison in the parish 
of C. but his wife and children con- 
tinued in it seven weeks longer : Held, 
that no settlement was gained in B. 
cither by the husband or wife, Rex 

i V. St. George the Martyr, Southwark 
{Inhab.) 7 T. R. 466 

45 In order to gain a settlement by forty 
days’ residence on a tenement, the 
party must stand in the relation of te- 
nant of the premises during the whole 
time. Rex v. South lynn {Inhab.) 

5 T. R. {)64 

And see Rex v. St. Paid, Deptford, 1 3 
E. R. 320, ante, page 5^0. 

And Rex v. Cubnstoek, 6 T. R. 730, 
ante, page 543. 

46 A residence of 33 days by a widow 

on a tenement of 10/. a-year, cannot 
be coupled with a residence on the 
same tenement with her husband for 
sixteen days preceding, so as to give 
her a settlement. 5 T. R. 664 

47 In order to gain a settlement by 
taking a tenement of 10/. per annum, 
the occupier must reside in the parish 
where part of the premises lies. Rex 
V. Knighton {Inhab.) 2 T. R. 48 

48 It is not necessary that a pauper 
should pay 10/. a-year in money for a 
tenement, in order to gain a settle- 
ment ; it is sufficient if he occupy a 
tenement of the annual value of 10/. 
as tentuit. Rex v. Fritwdl {Inhab.) 

7 T. R. 197 
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47 A man bad a tenement of above 10/. 

a«year in A., in which he generally, 
and his wife and family constantly 
resided for several years, but he oc- 
casionally slept in B., where he had 
another tenement under 10/. a-year, 
which he had lately tahen for the 
more conveniently carrying on of his 
business ; and upon the whole lie slept 
in B, above 40 nights, and particular- 
ly for the last night, when both the 
tenancies expired : field, that his set- 
tlement was in B- Rex v. St. Mary, 
Lambeth {Inhab.) 8 T. R. 540 

48 Whefe a pauper rented separate te- 
nements of the joint yearly value of 
10/., in the parishes of T. and 72., and 
had a house in each, in one of which 
in R. his family resided, and he some- 
times slept in one and sometimes in 
the other, and on the last night of his 
iiolding the tenement in R., having 
slept the preceding night in T. he 
came, to R. to pack up his furniture 
and fetch back his family, and passed 
the night there, but did not sleep or 
go to bed, but was occupied in mov- 
ing, and left the house with his fa- 
mily very eaily the next morning: 
Held, that his settlement was at R. 
Rex v. Ritigivood {Inhab.) 

1 M. & S. 881 

49 Where a person renting and residing 
on a tenement of 10/. a-year in A. 
was removed to B. by an order of two 
justice.s, and afterwards returned to 
the same tenement without making 
any new contract, and resided there 
iriore than 40 days^uhe thereby gained 
a settlement, though the order of re- 
moval was iinappealed from : for the 
contract was not thereby dissolved. 
Rex Fillongly {Inhab.) 

* ‘ 5 T. R. 709 

/iO A fraudulent renting of 10/. per 
annum will not give a settlement. 
Rcx\, Woodland {Inhab.) 1 T. R. 201 

51 Where a pauper rented a meadow 
for ten guineas a-year, and did not 
stock it, but let the grass for the first 
halt year to A. B. for three guinea-?, 
who stocked it and paid him, and then 
the pauper paid his landlord half a 
yearns rent, and then let the mowing 
of his meadow to his landlord for five 
guineas, and the after-grass for two 
guineas, and at the end of the year 
received two guineas from his land- 
lord on the balance of accounts ; the 


sessions adjudged this a fraudulent 
taking# which the Court confirmed. 

1 T. R. 261 

52 If the sessions draw a conclusion of 
fact that the taking of a tenement is 
fraudulent, or that it does not amount 
to 10/. per annuniy it is decisive in 
th« Court of King's Bench, though 
they state all the facts, and refer the 
consideration of those questions to 
the Court. Rex v. Llanwinio {Inhab J) 

4 T. R. 473 

And see post, tit. sessions. 

53 By stat. 51 G. 3. c. 107. respecting 
the parish of Claplum, where the 
yearly rent or value of any hou.se in 
the parish shall not amount to 20/., or 
where any house (of vvliatevcr yearly 
rent or value) shall be let out to 
weekly or monthly tenants, at a rent 
payable at a shorter period than quar- 
terly, or shall be let out in whole or 
in part in lodgings, the churchwar- 
dens, &c. may compound with the 
landlord for the parochial rates at a 
reduced rental, and if the landlord 
sliall refuse to compound he shall be 
deemed the occupier, and shall be 
rated and pay the same, and his goods, 
and also the goods of his tenant, shall 
be distraine(l for the same, and the 
tenant shall deduct the same; proviso, 
that no tenant of any house as before- 
mentiuned shall, by reason of bis re- 
siding in or occupying the same, or 
Ijy payment of any such rate in man- 
ner aloresaid, or whicli shall have 
been cum pounded for, be deemed to 
acquire a settlement in the parish, 
but in every such case the landlord 
shall be deemed to have paid the same, 
&c. ; Held, that this proviso did not 
restrain a person from gaining a set- 
tlement in the parish, by occujiying a 
house at the yearly rent of 12 guineas, 
’whicli was not compounded for, nor 
refused to be compounded for. Rex 
V. Streatham {Inhab.) 2 M. & S. 468 

54 Where a person engaged himself as 

waiter at an hotel, and had the tap or 
privilege of selling malt liquors there, 
and the use of the cellar for holding 
the liquors, which had a separate en- 
trance, and of which he kept the key, 
and paid for his situation of waiter, 
and tor the tap and cellar, the yearly 
sum of 60/. : Held, that this w as not 
such an occupation of the cellar as to 
confer a settlement. Rex v. Seacroft 
{Inhab.) 2 M. & 8. 472 


Nn 
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{f) Estate, 

1 Where an estate has been enjoyed 
nearly twenty years without any in- 
terruption or claim, the Court will 
not permit the title to the possession 
to be examined in a settlement ^case. 
Rex V. Butterton {Inhab,) 6 T, R. 554 

2 Residence on an equitable estate will 

confer a settlement. Rex v. Offchurch 
{Inhah,) 3T.R. 117 

3 A voluntary g;ifl of an estate, though 
under the value of 30/. will give a set- 
tlement, and this whether the donee 
be a certificated man or not. Rex v. 
Warblinglon {Inhah,) 1 T. R. 241 

4 A sole next of kin has such an equita- 

ble interest in a leasehold tenement of 
the intestate, that she gains a settle- 
ment by residing forty days in the 
same parish after the intestate’s death, 
before administration granted to her. 
And it matters not that the widow of 
the intestate survived him, if she died 
afterwards without having taken out 
letters of administration, leaving the 
other sole next of kin to the intestate. 
But no settlement is gained by the 
mere relation back to the death of the 
intestate of the letters of administra- 
tion when granted, taken out only 18 
days before the next of kin parted 
with her interest in the leasehold ; so 
as to connect a residence of those 18 
days with a residence by such next of 
kin in the same parish for more than 
forty days, after the deaths of the in- 
testate and his widow, before such ad- 
ministration granted. Rex v. Horsley 
{Inhah,] 8 E. R. 405 

5 A husband may gain a settlement by 
residing on an estate vested in trustees 
for the separate use of his wife, Rex 
V. Offchurch {Inhah,) 3 T. R. 114 

6 The settlement of a child five years 

old, leaving the father’s family, and 
living with difierent relations, till ten, 
follows that of the father; if he has 
not gained any settlement in his own 
right. 3 T. R, 114 

7 Where a pauper purchased a leasehold 
tenement for less than 30/., and after- 
wards conveyed the whole term to 
one in trust to let the premises, and 
out of the rents and profits to repay 
himself 10/. advanced thereon, and 
then to apply the rents and profits to 
the separate use of the pauper’s wife 
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during her life, and afterwards to the 
pauper’s own use for life if he sur- 
vived her, and afterwards amongst 
their children : and the trustee suf- 
fered the pauper to continue to reside 
in the house above forty days, till be- 
coming chargeable to the f)arisb he 
was removed : Held, that he gained 
no settlement such residence ; for 
he had no immediate interest remain- 
ing in him at the time, but at most a 
doubtful and contingent future in- 
terest; it being uncertain whether 
the 10/. would ever be paid oft* and 
even if it were, that not giving him 
any right to reside upon the premises. 
Rex V. Tarrant Launceston {Inhah.) 

3 E. R. 226 

8 A guardian in socage, residing on the 
ward’s estate for forty days, gains a 
settlement in the parish ; and cannot 
be removed from the possession of it 
at any time. Rex v. Oakley {Inhah.) 

10 E. R. 491 

9 The mother of an infant copyholder 
under 14 was holden to be guardian 
by law of the copyhold, there being 
no custom of the manor for appoint- 
ing a guardian, and therefore entitled 
to reside immoveable on the estate. A 
grant of parcel of the waste of the 
manor to hold to B, and his heirs, by 
way of increase to hi.s copyhold, by 
such services as the copyhold was 
subject to, for which B, paid a fine of 
lO^. was held not to enure as copy- 
hold, there beinj;* no custom to w ar- 
rant such grant, nor as an estate in 
fee-simple. Rexv.JVilhy {Inhah.) 

2 M. & S. 504 

2u, If separate purchases may be added 
together, to make one purchase of 30/. 
within slat. 9 G, 1. c, 7. s, 5. 

2 M. & S. 504 

10 Under a devise of B, to trustees in 
fee of a certain farm, upon trust to 
dispose of the rents, issues, and profits, 
as to 40^. a-year to the poor of the pa- 
rish, and the residue to be paid to a 
schoolmaster, to be nominated by them 
to teach the poor children to read the 
Bible ; the trustees, by an agreement 
in writing, reciting that they were 
possessed of and entitled to a school- 
house, yard, garden, and premises at 
Af. which they had agreed to let to 

& for the purposes mentionedi^ 
thereby agreed with fV. S. to let him 
have the possession, use, and occupa- 
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lion of the .school-liou^c, &c, and pre- 
mises, for the purpose of teaching the 
poor children of M. to rend in the 
Bible, pursuant to the luill of and 
in consideration of his agreeing lo 
leach the said childiTn, lie was to re- 
side on the premises rent-free, and to 
be paid a (crtain annual sum by the 
trustees; who reserved lo themselves 
a prjwer, for reasonable cause, to sus- 
pend his salary, and that in case of his 
death they sliould turn his executors 
out of the premises, aiid appoint an* 
other schoolmaster thereto : Held, 
that this was an appointment, though 
irregular in its form, of W. S., uiuler 
the will, as schoolmaster, so as to give 
him a life-interest in the school-liouse, 
&c. and premises of which he was 
put in possession, and to enable him to 
gain a settlement by forty days’ resi- 
dence thereon ; though the trustees 
fraudulently wnthhekl from him part 
of the rents, issues, and |)rofits of the 
trust estate: and that the finding of 
the sessions, *Mbat the appointment 
was fraiululcnt and in no respect con- 
sistent with the will,” was lo be un- 
derstood in that sense only, and not as 
imputing fraud to the schoolmaster 
himself, who was thus w rouged, and 
wlio engaged to execute all the duties 
of his appointment under the will. 
Rex V. Otccrshy-le Moor {^Inhab,) 

15 E, R. 35(1 

1 1 The mortgagee of several houses, after 

recovering possession in ejectment, 
permitted the mortgagor to inhabit 
one of thcm/o7’ a particular jntrpose ; 
the latter gained rio settlement by 
such residence, for he ivas not in pos- 
ses.sion as niortgagor, Bex v. Cathe- 
rhigton {Inhah.) 3 T. R. 771 

12 If A, residing on a cottage of his 
own, grant it by lease and release lo B. 
in fee, in consideration of 3(1/. with a 
proviso that A, shall live in, and oc- 
cupy the said cottage with the appur- 
tenances, as he had theretofore done, 
for life;” B. only takes a remainder 
after an estate for life in and iIrtc- 
fore has not such an interest during 
A.*^ life as will enable him lo gain a 
settlement by a residence on the 
estate. Rex v. Eatington {Inhab.) 

4 T. R. 177 

13 Seeds, if there had not been the w ord 

** occupy’^ in the proviso. ibid, 

14 The word occupy” reserved the 

whole estate. 4 T. R, 177 


15 A, agreed to give a cottage to his 
grandson on bis marriage, but there 
was no conveyance; the grandson en- 
tered, fitted it up at his own expense, 
•and lived in it several years ; then the 
grandfather died intestate, leaving an 
only child (the mother of the grand- 
son) who never entered on the cottage, 
or received or demanded any rent for 
it; afterwards the mother died, leav- 
ing a husband and an only son (the 
a!)ove-named grandson) : It was held 
that the husband was not tenant by 
the courtesy ; that the son (the above- 
named grandson) was seised in fee : 
and conseqtiently that he gained a 
settlement i)y residing on it forty days. 
Rex V. Great Farringdon {Inhab.) 

C T. R. 679 

IGA cottage leased for 99 years, deter- 
minable on lives purchased by the 
pauper’s wife before marriage, was in 
the lifetime of her first husband con- 
veyed by them to a trustee in trust 
that he should by sale or mortgage 
raise 10/. (for the benefit of the pa- 
rish by whom the family had been be- 
fore relieved to that aniouiu), interest 
and charges, and after payment of the 
same, in trust to rc-assign the pre- 
mises : the parties always continued 
in possession ; and it did not appear 
whether the money was ever paid, or 
what was the value of the cottage : 
Held, that on the death of the first 
husband, the pauper who married the 
widow gained a settlement by resi- 
ding forty days in the cottage, of 
which she had retained the possession. 
Rev \, Edington {Inhab.) 1 E. R. 288 

17 A conveyance from a father to his 
son in consideration of natural love 
and affection and of 10/. is not a pur- 
chase within the stat. 9 G, 1. c. 7., 
and a residence upon it w'ill give a 
s’ettlement. Rex v. Ufion {Inhab.) 

3 T. R. 251 

18 Purchase in that statute means for a 
“ pecuniary consideration.” 

3 T. R. 251 

19 Taking a grant of a copyhold with 
H. fine, Is, heriot, and ]s. rent, is a 
purchase within the stat. 9 G. 1. Rex 
y, Warhlington {Inhab,) 1 T. R. 241 

20 Where a woman, on her marriage 
with a copyholder of a manor, in 
which the widows of husbands dying 
seised are entitled to their frec-beneb, 
gave a bond that the son of her in- 
tended husband by a former wife, 

N N 2 
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should have possession of part of the 
copyhold estate after the death of her 
husband, on condition of his repairing 
the part of the house reserved for her, 
and after the death of the husband the 
widow delivered up the possession to 
the son, accordiiifv to the bond, he 
plained a settlement by residing on it 
forty days. Rexv.Lopen (Inhab.) 

2 T. R. 577 

21 One who is resident on an estate 

granted to him for lives, in consider- 
ation of two guineas fine and l.v. rent, j 
cannot be removed therefrom, though 
actually chargeable. But sei?ihlc, he 
cannot gain a settlement by forty 
days' residence as on his cxvn estate 
under the stat. 9 G. 1 ., the consider- 
ation being under 30/, Rex v. Mart- 
let {Inluih.) 5 K. R. 40 

22 A. agreed to ]mrchase a copyhold 
estate of B. for 601. , which was then 
mortgaged to C. for 501. ; he paid the 
10/. and was admitted, subject to the 
mortgage interest in C. ; afterwards 
he borrowed 50/. of D. to pay oif C.’s 
mortgage, and on C.'s mortgage being 
satisfied, he mortgaged the estate to 
J). for 50/. : it was held that A. gained 
a settlement by residing forty days on 
the estate. Rex \. Chailty [ Inhab.) 

6 T. R. 755 

23 Where A. contracted for the pur- 
chase of a copyhold estate for 39/., 
mortgaged to another per.-on for 32/. 
and paid 7/., and was admitted to the 
estate, subject to the moitgage, he did 
not gain a settlement by it under tbe 
stat. 9 G. 1. Rex \ , Maitivi^ley {Inhab.) 

" 2 T. R. 12 

24 A father having purchased a tene- 

ment for less than SOI. devised it in 
trust to be let to farm during his 
daughter's life, and to pay her the 
rents, after deducting the expenses : 
Held, that by forty days' residence 
thereon by permission of the trustee, 
after the father's death, she gained a 
settlement. Rex v. Hohn-east Waver- 
quarter {Inhab.) 16 E. R. 127 

^5 Where a son having agreed to pur- 
chase a piece of land for 651. applied 
to liis father, who consented to ad- 
vance 20/. left to his wife, on condi- 
tion that a house should be built by 
the son on the laud, which the father 
and mother were to have for their 
lives, and'the life of the survivor, and 
afterwards the same to go to the son, 
bat the' father and mother were not 
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to sell or dispose of it, nor to take any 
other family into the house; but this 
agreement was only by parol : and 
afterwards the father advanced the 
20/.*; and the son completed the pur- 
chase, and the land was conveyed to 
him in fee, and he built a bouse, of 
which the father and mother look 
possession with his consent, and lived 
in it for three years, without paying 
any rent, when the father died, and 
the mother conlinued in possession : 
Held, that the father did not gain a 
settlement, by the residence on the 
land, nor was the mother entitled to 
reside on it immoveable. Rex v. 
Sinn don {Inhab.) 2 iVI. S. 401 

26 Where a jiauper purchased a mes- 
suage for 52/., under an agreement 
that the vendor should allow 40/. of 
the purchase-money to remain upon 
mortgage, and such mortgage w.is ac- 
cordingly made, and 12/. only paid by 
the yiauper to the Vendor, who kept 
the title-deeds in his hands, but the; 
])aiiper took possession, and resided in 
it for some years, but was unable to 
pay the rest of the purchase-money, 
and afterwards agreed to sell it to B. 
for GO/., who thereupon paid the 40/. 
to the original vendor, upon his de- 
livering up to him the title-deeds, and 
the remaining 20/. to the pauper, on 
the execution of the conveyance to 
him, at which time the jiauper quitted 
the messuage, not having resided on 
it forty days after the payment of the 
40/. to the original vendor : Held, 
that the jiauper diil not gain a settle- 
ment by residence on such estate. Rex 
V. Olncy {Inhab.) I M. & S. 387 

27 Where the consideration expressed 
in the deed of conveyance was 28/., 
under which the pauper claimed his 
settlement; parol evidence was admit- 
ted to prove that 30/. was the real 
consideration. Rex v. Scammonden. 

3 T. R. 474 

28 A certificated man may gain a set- 

tlement by residing forty days on his 
own estate. Rex v. Warblin^ton {In- 
hab.) 1 f. R, 241 

S. P. Rex V. Co/d Ashton {Inhab ) 

1 T. R. 450, w. 

29 A pauper having a freehold estate in 
the parish of A., in the occupation of 
a tenant to whom he had let it, was 
deemed to gain a settlement by re- 
siding thereon forty days with the li- 
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cence of his tenant for making some 
repairs; siicli residence being consi- 
flered as equivalent to a residence in 
any other part of tlie parish. Rex v. 
ilouslUon le Spring ilnhah.) 

1 E. R. 247 

30 While a pauper resided in the pa- 
rish of B., a freehold estate descended 
to his wile and her sisters, as coparce- 
ners, in lh(? same parish ; and in a 
month a Tier, the pauper and his wife 
contracted to sell their share, but the 
conveyance was not actually executed 
for more than forty days after their title 
accrued : Held, that the pauper was 
thereby settled in B., although the 
estate during all the time was in the 
occLijiation of another. Hex v, Dorstonc 
{luliab.) 1 E. R. 296 

•31 Where a pauper, as freeman of a 
town, was entitled, during his resi- 
dence there, together with the other 
treernc.n, to a stinted common of pas- 
ture on a neighbouring moor for his 
own cattle, and also to a right to cut 
peat f(.>r his own use, and get lime- 
stones, ke. on the moor, and to put 
his children to the towii-scliool free of 
expense, at which two of his cihldrcn 
were placed at the time of his le- 
nioval ; hut it did not appear that lie 
had ever exercised the common of 
pasture, or had any cattle with wiiich 
to exercise it : Held, that these rights 
did not amonnt to such an estate as to 
make him irremovable. R(fx v. 
Toivnship of Warksivortk [Inhab ) 

J iVl. k S. 473 

(g) Serving an Office. 

1 A curate officiating in a parish for 
ai)ove a year, under the hishop's licence 
to perforin the oj/ice of curate, at a cer- 
tain annual stipend, is yet not such an 
annual officer as is entitled to gain a 
settlement by virtue of the stat. 3 IV. 3. 
c. 11. 5.6. Rex V. Wantage (Inhab.) 

"2 E. H. 65 

2 If a churchyard lie in two parishes, 
the sexton may gain a settlement in 
the one in which he resides, although 
no part of the church lie within that 
parish. Hex v. Liverpool (Inhab.) 

3 T. R. 118 

3 A settlement was gained by serving 
the office of hog-ringer for the parish; 
it being stated that the pauper w'as 


chosen and sworn in at a court-Iect ; 
and that it was an office of great anti- 
quity, and serviceable to the parish. 
Rex v. Whittlesea (Inhab.)^ 

4 T. R. 807 

4 A settlement may be gained by serv- 
ing the oflice of tilhing-man. 

4T.R.808 

5 Or that of horsholder. ib. 

6 Or that of ale-l aster. ib. 

7 Or that of hayvvard. 4 T. R. 808 

8 The sessions finding tliat a pauper 
was legally appointed governor of the 
W'orkhouse in I. at an annual salary, 
and that the office of governor is a 
public annual office, and that the pau- 
per served it for a year : Held, that a 
settlement was thereby gained in I. 
Rex v. llminster (Inhab.) 1 E. R, 83 

9 ]3ut it should seem that the authority 
of the foregoing case is much shaken, 
if not entirely overturned, by the fol- 
lowing, where it was held that the 
master of a workhouse appointed un- 
der 9 fr. 1. c. 7 . is not a public, annual 
office or charge within the stat. 3 W. k 
M. c. 11. 5 . 6. tiic executing of which 
for a year will confer a scttlemem. 
Rexw jllcrshain (Inhab.) 7 E. R. 167 

10 /i., w ho at an adjournment of a court- 

leet holden IGth November 1792, was 
a])poii)tcd to an annual office “ for a 
year or until he should be discharged,*^ 
and who executed the office until the 
adjournment of another eourtdeet 
Indden l>t November 1793, did not 
thereby gain a settlement. Rex v 
Boiv (Inhab.) 8 T. R. 445 

(//) By Payment of Rates. 

1 A person gains a settlement by being* 
rated and paying the poor-rate, thougli 
the rate he not regularly made or al- 
lowed. Rex V. Edghaston (Inhab.) 

6 T. R. 513 

2 The stat. 35 G. 3. c. lOi. which pro- 
vides, that after the passing of that 
Act, no person leho skull come into any 
parish shall gain a settlement by being 
rated to any tenement under 1 01. a-ycar 
value, extends to persons wlio \cere in 
the parish at the time of the passing 
of the Act. Rex v. Islington (Inhab.) 

1 E. R. 283 

3 By stat. 10 c. 6. the parishes 111 
Noi'wich arc incorporated, for the pur- 
pose of maintaining the poor out of 
one joint fund ; but as far as respects 
strangers, those parishes continue se- 
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parate and distinct : therefore, a per- 
son who resides in one parish in N. 
and is rated in another, trains no set- 
tlement \u either. Rex v. St. 3fichnel\s, 
Thorn in Norivich {Irthah.) GT.R.536 

4 The town and parish of Birmingham 
is, for the convenience of the over- 
seers, divided into twelve divisions, 
under the siiperintendance of so many 
overseers respectively, each of whom 
copies the names out of the general 
rates into a separate book, of such of 
the inhabitants assessed as are within 
his district ; and it is usual for each 
overseer to add such names to his book 
as ought to be inserted in the general 
rate; such addition is not in fact made 
till the next year, but in the mean 
while the general rate is from time to 
time ordered to be collected with the 
additions : it was held, that a person 
paying the rate, whose name is afttr- 
wards added in the overseers* book, ' 
does not thereby gain a selllt incnt. 
Ilex V. Edgbaston {Inhab.) 

6 T. U. 540 

5 Seals, if his name l)C added before 

he pays the rate. 6 'J\ R. 540 

G Where a farm was rated, and the 
landlord paid the rate, and was al- 
lowed it by the tenant, the tenant did 
not gain a settlement, it being stated 
that the overseer did not know that the 
tenant resided there. Rex v. Llangam- 
marsh {^Lihab.) 2 T. R. 628 

7 I’or though where a house is rated, it 
is primet facie a rate on the occupier, 
yet it is not conclusive. 3 T. R. 628 

8 A settlement by being rated and pay- 
ing rates cannot be proved by evidence 
of paying only, without the produc- 
tion of the rate, or accounting reason- 
ably for the non-production of it ; al- 
though the payer was both owner and 
occupier of the estate for which he 
paid the rate. Rex v. Coppul {Inhab.) 

2 E. R. 25 

9 An exciseman who was rated for his 
salary, w hich was in fact paid by the 
collector, without any deduction from 
the salary, docs not thereby gain a 
settlement. Rex v. Weoblcv (Inhab.) 

I E. R. 08 

10 A custom-house officer who was rated 
for bis salary towards the land-tax, 
and in fact paid the rate himself, 
though the money was either given to 
him before-band for the purpose, or 
allowed to him afterwards by the col- i 
lector, gains a settlement in the pa- 1 


rish in which he is so rated and pays. 
Rex V. Axmoutli {Inhab.) 

8 E. R. 383 

1 1 Whether the landlord or tenant l>c 

rated to the land-tax, (both names 
being in tlie rate), is a question of fact 
which must be found by the justices 
at sessions ; and if they state it as a 
fact, the Court of King’s Bench is 
precluded from considering whether 
they have drawn a right conclusion, 
though they state all the other circum- 
stances of the case. Rex v. Folkstone 
{Inhab.) 3 T. R. 505 

12 If they only state the evidence of that 

fact, the Court will send the case down 
to he re-slated. Rex v. Ramham 
{Inhab.) 5 T. R. 240 

And sec post, tit. sessions. 

13 A pauper being duly rated and 
having absconded, his landlord desired 
the collectors to levy a distress on his 
goods, lest he (the landlord) should 
lose the money ; in consequence of 
which they went to the house, where 
the pauper’s daughter said a friend of 
her father would assist t,hem ; they 
then went to this friend, who gave a 
guinea to the collectors; who thereout 
received the tax; this was held payment 
of the rate by the pauper. Rex v. 
Bridgwater {hihub.) 3 T. R. 550 

14 Payment by one who was assessed to 
a church rate upon householders only, 
and not upon the parishioners at large, 
will nevertheless gain him a settle- 
ment ; for it is not less a public tax, 
because laid too narrowly ; and it is 
charged and paid within the parish, 
which is all that is required by the 
St at. 3 IF. 3. c. 11, s. 6. Rex v. St. Bees 
{Inhab. 9 E. U. 203 

(0 By Certificate. 

1 A certificate directed to the parish of 
A. or any other in C. will operate 
ujvon delivery to the parish of B. 
w hich is alio in C. ; and by the stat. 
S Ik 9 IV. 3. c. 30. a certificate need 
not be directed to any particular 
parish. Rex v. Lillington {Inhab.) 

1 E. R. 438 

2 A certificate must be signed by a ma- 

jority of the churchwardens and over- 
seers ; if it he signed by two church- 
wardens and two overseers, wliere 
there arc six of the former and four of 
the latter, it is void. Rex r. Margam 
{Inhab.) 1 T. R. 775 
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3 An appointment of one overseer alone 
for a township is bad in law ; the sta- 
tute 13 & 14 Car. 2. c. 12. requiring 
at least two; and a certificate granted 
by such overseer is void, and gives no 
security to the certificated parish 
against the gaining of a settlement 
tliere [)y the party named therein; such 
certificate not being made pursuant 
to the i'tat. 8 & 9 3. c. 30., which 

requires it to be made “ by the church- 
wardens and overseers, or the major 
part, or by the overseers, where there 
are no churchwardens.^^ Rex v. Clif- 
ton {Inhab.) 2 E. R. 168 

4 Where one of two churchtveirdens was 
also appointed overseer of the poor, a 
certificate of a settlement signed by 
both is a nullity, and does not prevent 
an apprentice, serving the certificated 
man in the certificated parish, from 
gaining a settlement therein ; fur the 
Certificate Act 8 9 IV. 3. c. 30., 

requires the certificate to be under the 
liaiids and seals of the churchwardens 
find overseers, or the major part of 
them, or of the overseers where there 
are no churchwardens ; and there must 
bt* at least two overseers at the time. 
Rex V. Si. Margaret, Leicester (Inhab.) 

8 E. R. 332 

5 A certificate must be signed by a ma- 
joi-ity of the parish olheers de facto, 
and must be directed to one parish in 
particular; and the Court will not in- 
quire into the validity of the titles of 
the officers who signed the certificate. 
Rex v. Wymondham llnhab.) 

6 T. R. 552 

6 The parish of A. consisted of several 
hamlets, having separate churchwar- 
dens and overseers ; and a certificate 
having been granted by some of them, 
liescribing themselves as officers the \ 
parish af evidence was admitted 
to shew that they were the officers of 
the hamlet in which the pauper was 
settled ; for such evidence does not 
contradict, it only explains the certi- 
ficate. Rex v. Samborn {Inhab.) 

3 T. R. 609 

7 An allowance of a certificate of a set- 
tles '^nt, as having been duly executed 
written in the margin of the certificate, 
and signed by two justices, is alone 
sufficient proof of the certificate, where 
such certificate is above thirty years 
old, notwithstanding the allowance 
does not certify the affidavit of one of 


the witnesses as to the due execution 
and attestation of the certificate accord- 
ing to stat. 3 G. 2. c. 29. Rex v. Far- 
ringdon {Inhab,) 2 T. R. 466 

8 du . — ^Whether an allowance of a cer- 
tificate written in the margin and 
signed by two justices, which allow- 
ance does not certify any affidavit 
made by one of the witnesses accord- 
ing to stat. 3 G. 2. c. 29. can be con- 
nected with a writing on the other 
side of the same paper, not signed by 
the justices, certifying that such an 
affidavit was made, so as to amount to 
proof of such certificate within the 
provisions of stat. 3 G. 2. c. 29 ? 

2 T. R. 466 

9 The parties producing, on an appeal 
at the sessions, a parish certificate of 
30 years' date, need not give any ac- 
count of it ; the bare production of it 
is sufficient. Rex v. Ryton {Inhah.) 

5 T. R. 259 

10 A parish certificate of more than 30 
years'date, acknowledging the pauperis 
grandfather to belong to the appel- 
lant's parish, produced by a rated in- 
habitant who was overseer of the re- 
spondent's parish, was held to be evi- 
dence, though it was objected that 
some account should be given of it, 
and that the witness was not compe- 
tent to give that account; and it seems 
that if necessary, he might be exa- 
mined as to the custody. Rex v. Ne- 
therthong {Inhab,) 2 M. & S. 337 

1 1 A certificate must be delivered to tliC 
parish ofticers at the time of coming 
into the parish. Rex\. Wensley {Inhab.) 

5 T. R. 154 

12 Where the parish officers of A, en- 
gaged by a certificate to receive the 
certificated person, therein staled to be 
an unmarried woman, and the child of 

* which she was slated to be then preg- 
nant, and all other children she might 
afterwards have, it was ruled that the 
certificate did not extend to an illegi- 
timate child born several years after- 
wards. Rex v. Mathew {Inhah.) 

7 T. R. 363 

S. P. Rex V. Monlake {Inhah.) 

. 6 E.R. 397 

13 Nor does it extend to grandchildren : 
the ^oxdi family extends only to those 
who live under the father's roof. Rex 
\. Darlington {Inhah,) 4 T. R. 797 

14 When the son of a certificated person 
marries and lives in a house of hi^ own. 
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be ceases to be under the protection of 
the certificate, and may gain a settle- 
ment in the certificated parish by being 
rated. Rex v. Heath {jnhab.) 

5 T. R. 583 

15 If a certificate be granted to A, and 

to B. C. and D., his children, by 
name, B.'s residence in the certificated 
parish is protected by it, alihough he 
afterwards marry and live separate 
from his father, not having gained 
any seltlement or lived out of the cer- 
tificated parish. Rex v. Test ei' ton {In- 
hab.) 5 T. R. 258 

16 So under a certificate granted to A. 
and to B. and C. his children by name, 
the residence of R. and of his family 
in the certificated parish is protected 
by it, and a son of B. (not having been 
emancipated) cannot gain a settlement 
in the certificated parish by hiring and 
service. Rex v. Batheaston {Inhab.) 

8 T. R. 4 16 

17 A certificate granted under slat. 8 & 

9 W, 3. c. 30. to the head of a family 
in general, extends to all his children 
living with him. Ilex v. Slorrin^ton 
(Inhab.) 7 T. li.^136 

And see 4 T. R. 797 

18 But if the parties wish it, it may be 

" so framed as to exclude a son of the 

age of fourteen, who maintains him- 
self by his own labour. 7 T. R. 136 

19 A certificate extends to a wife married 
after it is granted ; and no apprentice 
to such wife, after the husband^s 
death, can gain a settlement in the 
certificated parish by stat. 13 Ann. 
stat. 1. c. 18. Ilex v. Ha??ipton {Inhab.) 

5T.R.266 

20 A certificate granted by the parish 
of A. to the parish of B. acknowledg- 
ing C. and T>. his wife and their chil- 
dren to be their parishioners, is con- 
clusive as between A. and B., though 
D. were not the legal wife of C, Rex 
V. Ullesthorpe {Inhab.) 8T. R. 465 

21 Where a certificate was granted to a 

pauper and his wife, which latter ap- 
peared afterwards to have had a former 
husband living at the time, and a child 
was born during the cohabitation of 
the pauper and his supposed wife in 
the certificated parish, and was bap- 
tized as their child : this was he]^ suf- 
ficient evidence of bastardy to settle 
the child where born. Rex v. huh- 
henham {Inhab.) 4 T. R. 251 

22 But such certificate is only primd 
/acie evidence as to others; and there- 


fore where the parish of A. granted d 
certificate to the parish of B. acknow- 
•ledging tlie pauper and his wife to be 
their parishioners, it was held to be 
competent to A. as between that 
parish and C. to shew that the woman 
supposed to be the pauper's wife had 
2 former husband livingi at the time 
of her marriage with the pauper. 
Rex V. Luhbenham {Inhab.) 

4 T. R. 251 

23 If a person, formerly settled at A., 
receive a certificate from that parish 
while living on his own estate at B. 
the certificate is discharged by his sub- 
sequent residence on his estate at B. 
Rex v. IJfton {Inhab.) 3 T. R. 251 

24 The settlement of a son, coming into 

a parish with his father under a certi- 
ficate, as part of the father's family, 
not having before gained any settle- 
ment of his own, shifts with the set- 
tlement of the father in the certificated 
parish, though such son were named 
in the certificate. Rex v. Leeke Woot- 
ton {Inhab.) 16E.R. 118 

25 A certificate given to a pauper is an 
indemnity to the parish to which the 
pauper is going, from the consequences 
of permitting him to reside there. 
Ilex v. Newington {Inhab.) 

i T. R. 356 

26 A temporary absence for a particular 

purpose will not discharge a certificate. 
But if the pauper quit the parish to 
which the certificate is given without 
any intention of returning, the certifi- 
cate is at an end, 1 T. li. 356 

27 If a parish are desirous to get rid of 
a certificate, it is incumbent on them 
to shew clearly some matter in dis- 
charge thereof; and the Court wdll 
not presume such discharge from other 
facts. Rex v. Warblington {Inhab.) 

1 T. R. 241 

28 A certificate is not abandoned by; a 

temporary absence of the certificated 
person ; as where he goes to another 
parish on a visit, or on occasional 
business. Rex v. St. MiehaeVs, Coven- 
try {Inhab.) 5 T. R. 528 

29 But where he leaves the certificated 

parish with all his family, and takes up 
his residence in another parish, it is 
abandoned, though he again return to 
the certificated parish, after an inter- 
val of two years. 5 T. R, 528 

30 ^u. — Whether a certificate be aban- 
doned by the head of the family re- 
turning to the certifying parish, leavjj^ 
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ing his children in the parish to wtiicli 38 The son of a C|qrtificated persop can-^ 
the cehificate is granted ? Rex v, not gain a settlement in the certificated 

Darlington {Inhab,) 4 T. R. 800, 801 parish by apprenticeship, though the 

SI AU the parishes in Norixich are con- father (to whom the certificate was 

solidated by Act of Parliament for the given) died six montlis before the ex-» 

purpose of maintaining their poor out piration of the apprenticeship. Rex 

of one joint fund, but as far as re- v. Alfreton [Inhab.) 7T. R. 471 
spects strangers they ai*c distinct pa- 39 An apprentice to a master, living at 
rishes : tlierefore a certificate granted A. who has a certificate from B,, but 

to the parish of A, in Norwich is dis- not delivered to the parish officers of 

charged by the certificated person A. may gain a settlement by such 

serving a year under a yearly hiring apprenticeship, iier v- Wensfey {Inhab,) 
in the parish of B, in Norwich, though 5 T. R. 154 

the certificating parish engage to re- 40 Where the son of a certificated per- 
ceive the pauper when he shall be- son (not named in the certificate other- 

come chargeable either to A, or to wise than under the general appella- 

any other parish in Norwich, Rex tiori of the father ^s/<2/;i27y) marries and 

V. Wymondham ^Lihab.) 6 T. R. 552 lives in a house of liis own in the cer- 

33 Where the son of a certificated per- tificated parish, he ceases to be under 

son served a year under a yearly con- the protection of the certificate as part 

tract in the parish granting the cer- of his fathcr^s fiunily ; and an appren- 

tificate, and then returned under age tice may gain a settlement by serving 

to the father's house for a short tune, such person in the certificated parish, 

and then served another year with an- Rex v. Mortlake {^Inhab.) 

other master under a yearly hiring in 6 E. R. 397 

the certificated parish : Held, that he 41 In order to prevent the settlement of 
did not gain a settlement in the latter an apprentice bound to a master who 

parish. Rex v. Ingivorth (Iii/iab.) was residing in the parish under a cer- 

8 T. 11. 339 tificate from a friendly society, by vir* 

33 A certificate, promising to receive the tue of the stat. 33 G. 3. c, 54. it is not 

paupers when requested, means only sufficient for the certificated parish 

when they shall be legally rccjucsted, merely to produce the certificate upon 

namely, by two justices when the pau- appeal to the sessions from an order 

pers become chargeable. Rex v. St, of removal of the apprentice to such 

Mary, Westport (hihah ) 3 T. 11. 44 parish, but they must also shew that 

34 If it meant to receive them before such certificate had been delivered to 

they became chargeable, it would be the parisli officers, as mentioned in 

void under the stat. 8 & 9 IV, 3. c, 30* ; sec. 17. of the Act, before the service 

for a certificate is only binding when of the apprentice. Rex v. Egremont 

it is conformable to that statute. (Inhab,) l4 E. R. 353 

3 T. R. 44 42 A parish certificate granted to T, C. 

85 A second certificate to a pauper dis- and J. his wife, engaging to receive 

charges a former one given by the same them, their child or children horn or 

parish. Hex v. St, Peter, Derby {In- to ha horn, only extends to a son 

hab,) I T. R. 2l8 . born at the time of granting the cer- 

3(i An apprentice serving a certificated tificate, so long as he continues a part 

master in the certificated parish, and of his father's family; therefore, where 

returning under age after his appreii- the son married, and resided with his 

ticeship to his father, must live with family apart from his father, in the 

the latter. Rex v. Hardwicke {Inhab.) certificated parish : Held, that his ap- 

HE. ll. 57 H prentice gained a settlement by serv- 

And see settlement by apprentice- ing him in the said parish. Bex v. 

SHIP, ante. Township of Thwaites ( hihab . ) 

37 F an apprentice to a certificated per- 1 M. Sc S. 669 

son be assigned to a second master in 43 The son of a certificated person who 
the same parish, he cannot gain a set- was not named in the certificate upon 

tlement in that parish by serving the the death of his father, being then re- 

aecond master. Rexy .Hinckley {Inhab.) sident with his mother under the cer- 

4 T. R. 371 tificate, was bound apprentice the 



rP00R.-^ETTLEMENT.--REM0VAL.3 Orders of. 


By Rclirf. 

certifying: parish, left his father^s fa* 
mily, ami served in that parish under 
the indentures for some years, and 
then returned, with his master^s con- 
sent, to serve a person in the certified 
parish where his mother and family 
resided under the certificate, and served 
that person until the expiration of his 
indentures, at which time, beinp: at 
the age of 31, his mother still residing 
in the parish, he hired himself to the 
same person for a year, and served 
that and three successive years in the 
certified parish : Held, that he gained 
a settlement by such hiring and ser- 
vice. Rex V. Morley {Inhab,) 

3M*&S. 417 

{k) By Rxlief 

N. B. See relief, ante, pa^e 526. 

1 Where a case from the sessions only 
stated the bare fact of a pauperis 
having received relief from the re- 
spondent’s parish, it was holden that 
this was not even primd facie evidence 
of a settlement there ; since he might 
have been relieved as casual poor, 
which the overseers were bound to do 
if wanted, whether the pauper were 
settled there or not. Rex v. Chadder- 
ion (Inhab,) 2 E. R. 27 

3 Giving parish relief to a pauper within 
the parish is no evidence of his settle- 
ment there': In the instance in ques- 
tion the relief was administered at one 
lime for a fortnight, and at another 
time for a longer period, in the parish 
workhous^. Rex v. Chatham (Inhab,) 
8 E. R. 498 

3 The sessions having decided in favour 
of a settlement in A, by which the 
pauper’s father was proved to have 
been relieved •while resident in another 
parish 40 years ago, and before the 
pauper’s birth ; and the only evidence 
to oppose this, being that of the pau- 
per’s own birth in B, the Court con- 
firmed the order of sessions on a case 
reserved. Rex v. Wakefield (Inhab,) 

5 E. R. 335 

4 Evidence of a settlement in A, by 
shewing that the pauper’s grandfather 
came into B,, under a certificate from 
A., is reblUted by shewing that B. had 
relieved the pauper and his family 
while residing in other places. Rex 
V* Sturd^-mm^Wrenthorpe (Inhab,) 

15 E. R. 350 


I V. REMOVAL, ORDERS OF. 

j (a) Who may be removed under i 

1 An order of justices removing ** M, F. 
wife of P, F, a Scotchman, who never 
gained a settlement in England,*^ and 
their children, to the plnce of her last 
legal settlement, which order was 
stated on the face of it to be made on 
examination of the husband, and with 
the consent of him and his •wife, W'as 
holden good. Rex v. Eltham (Inhab.) 

5E.R. 113 

2 A married woman pregnant in the 
absence of her husband with a child, 
which when born would by law be a 
bastard, being removcable as an un- 
married woman under sect. 6. of stat. 
35 G. 3. c, 101, it bas been held that 
the presumption of her being charge- 
able arises, by the same clause, from 
the bare fact of being with child of a 
bastard, if no circumstances be stated 
to shew that such presumption is not 
applicable to a person in the particular 
situation of the party coming within 
the general description of the clause. 
And the order of removal may charge 
such a person generally as actually 
chargeable, without setting forth in 
what manner chargeable. Rex v. 
Tibbeuham (Inhab.) 9 E. R. 388 

3 A single woman living in service with 
her master is not removeable, even 
since the stat. 35 G. 3, c. 101. s. G. 
against the consent of herself and her 
master, though adjudged by the 
order of removal to be with child, and 
therefore chargeable to the parish in 
which she was serving; that statute 
not extending to make persons r(^- 
moveable who were not proper objects 
of removal before, but only to leave 
certain descriptions of persons ex!^ 
cepted out of the Act liable to be re- 
moved, though not in fact chargea- 
ble, if otherwise proper objects of re- 
moval. Rex V. Alveley (Inhab,) 

3 E. R. 563 

4 An order of removal, merely adjudg- 
ing that the person removed was ivith 
child and unmarried, without drawing 
the conclusion that she was chargea- 
ble, was held bad : as the statute 35 
G. 3. c. 101. , which first gives the 
general rule, that no person shall be 
removed till actually chargeable, and 
then (s, 6.) says, that an unmarried 
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woman with child ^hall be deemed 
to be chargeable within the intent of 
the Act, only makes the fact of such 
pregnancy presumptive or 
evidence of her chargeability ; which 
is open to be rebutted by evidence of 
her substance or the like; shewing 
that she was not an object of the poor 
laws, or that she could secure the 
parish against the contingent charge 
of maintaining herself and her bas- 
tard. Rex V. Hobn East IVaver {In^ 
lab.) 11 E. R. 381 

5 An order of removal founded on the 
stat. 35 G. 3. c. 101. s. 6. stating that 

A. E, single woman was by being 
pregnant deemed to hate become charge- 
able,"" &c. was held good. Rex v. 
.Diddlebury {Inhab.) 9 E. R. 398 

6 And under the above statute an un- 
married woman may be removed to 
the place of her settlement on ac- 
count of her being pregnant: even 
though she be residing under a certi- 
ficate from her own parish. Rex v. 
Great Yarmouth {Inkab.) 8 T. R. 68 

7 A lalK)urer employed by his master 
to drive a cart into his parish with one 
load;^ and to return with another, and 
who broke his leg there by accident, 
which detained him for some time in 
such parish, by which he was relieved, 
is to be considered as casual poor, and 
as such, is not rernoveable either under 
the stat. 13 & 14 Car. 2. c. 12. or the 
stat. 35 fr. 3. c. lOl., as not coming 
there to settle or inhabit ; and conse- 
quently the expenses of his relief can- 
not be directed to be paid during the 
suspension of the order of removal 
under the latter statute. Rex v. St. 
Jameses in Bury St, Edmunds ilnhab.) 

10 E. R. 25 

8 A pauper renting a house in the pa- 
rish of A., where she received occa- 
sional relief, and having relations in 

B. , an adjoining parish, but no settle- 
ment in either ; after having been 
sent backwards and forwards from 
one to the other, was at last taken 
by the parish oliicer of A. into B., 
by which she was then relieved, and 
threatened to be sent to prison if she 
returned again into A. : Held, that 
her residence in B. under sucli cir- 
cumstances did not prevent her re- 
moval from thence by an order of 
justices to her place of settlement. 
Rex v. Birmingham ilnhab.) 

14 E. R. 251 


9 A husbandman, who has actually 
served in the militia, and is married, 
may be removed to his place of settle- 
ment before he becomes chargeable 
to the parish from W'hich he is re- 
moved ; for by stat. 26 G. 3. c. 107. 
s. 131., only those militia-men, who 
exercise any trades, are irremovable. 
Rex V. Gwenop {Inhab.) 3 T. R. 133 

But those who are privileged morando 
are privileged eundo. 3 T. R. 133 

10 Where relief was given to a son and 
grandson, living in a separate house 
from the father, it was held to be no 
ground to remove him and his other 
children living with him; but that 
part of the family only which was 
chargeable was removable. Rex v. 
St. Mary, Westport [Inhab.) 

3 T. R. 44 

11 Where the pauper’s father, upon 
his marriage, obtained •from his 
father-in-law, a spot of ground, though 
without any conveyance, upon which 
he built a house, and enjoyed it du- 
ring his life, and it afterwards de- 
scended to his eldest son, who en- 
joyed it also (in the whole near twenty 
years), without any interruption or 
claim from the donor or his heirs ; it 
was held that the younger children 
of the person who built the hoilse 
could not be removed from that pa- 
rish. Rex V. Butterton [Inhab.) 

6 T. R. 554 

12 A certificated person cannot be re- 
moved under stat. 8 & 9 IV. 3. c. bOi 
till he is actually chargeable. Rex v. 
St. Mary, Westport [Inhab.) 

3 T. R. 44 

1 3 Therefore a probability that one of the 
certificated persons residing together 
in one family will become chargeable 
(as if a female be pregnant with a 

• bastard) is no cause for removmg 
them. 3 T. R. 44 

14 A pauper may be removed from a 

parish where he is residing under a 
certificate to a parish in which he 
gained a settlement before the grant- 
ing of the certificate, and need not 
of necessity be removed to the certi- 
fying parish. Rex v. St. Martin 
at Oak [Inhab.) 16 E. R. 303 

(6) Form, Suspension, and Effect of. 

1 An order of removal, directed to ** the 
parish of Poole, or town and county of 
Poole/" is sufficient ; though the pro- 
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per nayne of the parish be St, James 
in Poole, there being no other parish 
in the town and county of Poole. 
Pex V. Topsham {Inhah.) 

7 E. R. 466 

5 An order of removal, signed by two 
justices separately and in diiierent 
counties, is only voidable, not void : 
and the parish wishing to avoid it 
must appeal to the next sessions. 
Rex V. Stanford {Inhab.) 

4 T. R. 596 

6 Where two counties have been men- 

tioned in the antecedent part of an 
order of removal, the justices making 
the order must state themselves to be 
justices of the proper county ; and it 
IS not enough to describe themselves 
justices of the peace in and for the said 
county, although the proper county 
were named in the margin, and were 
also namud last before such descrip- 
tion of the justices. Rex v. Moor 
Critchdl {Inhah.) 2 E. R. 66 

4 Examination taken and order signed 
by two justices separately, is not void 
but' only voidable if appealed against 
in due time. Rex v. Star ford [Inliab.) 

4 T. R. 596 

5 Hu . — If two justices take the exami- 
nation of a pauper relative to his set- 
tlement, but do not remove him, and 
the pauper afterwards die or become 
insane, whether two other justices 
may remove his family on it ? Rex 
V. Erisxvell {Inhab.) 3 T. R. 707 

C Neither the hearsay of a pauper who 
is dead, nor his ex-parie examination 
in writing taken on oath before two 
magistrates, touching his settlement, 
are admissible evidence of such settle- 
ment. Rex V. Ferry Fry stone {Inhab.) 

2 E. R. 54 

Rex V. Chadderton {Inhab.) 

2 E. R. 27 

Rex V. Abergwilly {Inhab.) 

2 E. R. 64 

7 Nor in case of his having absconded. 
Rex V. Nutieham Courtney (Inhab.) 

1 E. R. 373 

8 The Mutiny Act enables two justices 
to take ibe examination of a soldier 
respecting his settlement, and directs 
them to give an attested copy of it 
to the soldier to be by him delivered 
to the commanding oflicer in order to 
be produced when required, and 
makes such, attested copy evidence ; 
it was held* that no other attested copy 
of tbe original examination than that 


given to the soldier is evidence, Rex 
V, Clay ton le-Moors (Inhab ) 

5T.R.7()4 

9 Siu . — Whether such an original ex- 
amination be admissible as evidence ? 

5 t. R. 707, 70$ 

10 It was held so to be. Rex v. War ley 

{Inhab.) 6 T. R. 534 

1 1 The examination of a soldier, touch- 
ing L.. settlement, which is made evi- 
dence oy the Mutiny Act, must he 
authenticated before it can be re- 
ceived in evidence, and does uot 
prove itself prima facie, though the 
paper appear to be in the form pre- 

[ scribed by the statute. Rex v. Billon 

j {Inhab.) 1 E. R. 13 

12 Scmhle, the hand-waiting of the ma- 
gi.-trates signing the examination, 

I ought at least to be proved. 1 E. R. 13 

13 An order of justices for removing 

the wife and daughters of a pauper 
to the place of their settlement, is sup- 
ported prima facie, by sbew'ing that 
the parish to which the removal was 
made was the place of the wife’s set- 
tlement before her marriage ; and 
throws tbe burthen of proof on the 
appellants that the husband wj|s set- 
tled in another parish. Rex v. //«/*- 
hci'ton {Inhab.) 13 E. R. 311 

14 The statute 35 G. 3. c. lOl. s. 2. 
after enabliiig justices to suspend or- 
ders of removal of poor persons, and 
to order the charges thereby incurred 
to be defrayed by the paupi r’s parish, 
and to direct the charges to lie levieii 
by w^arrant of distress, enacts, that if tl)o 
parties against whom it is issued are 
out of the jurisdiction of the justice 
granting the warrant, it shall be in- 
dorsed by some other justice within 
whose jurisdiction they are ; this is 
peremptory upon the latter upon re- 
quest made. Rex v. Kynaston {Inhab.) 

1 E. R. 117 

15 By the stat. 35 G. 3. c. lOl. 5. 2. the 
parly aggrieved by an order of justices, 
directing payment, to the amount of 
above 20/. of the charges and costs of 
the suspension of an order of removal, 
on account of tbe illness of the pauper, 
may appeal to the next sessions, in 
like manner as against an order of re- 
moval, though he omit to give notice 
of such his appeal within three days 
after the demand of such charges and 
costs; by which he makes himself 
liable to a distress for tbe amount. 
And, if on appeal the former order be 
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vacated, or the amount of the charges 
to be paid be reduced, the surplus, if 
before levied by distress, must be re- 
funded. Rex V, Bradford {Inhab.) 

9 E. R. 97 

16 Coupling the stat. 85 G. 3. c. lOl. 
(which enables two justices to suspend 
orders of removal on account of the 
sickness of the paupers, and to give 
the costs of such suspension with an 
appeal against such costs if they 
amount to 10/.) with the stat. 3 JV, 

M. c. 11. 5. 9. (which gives an 
appeal to the party grieved by any 
determination of the justices respect- 
ing the settlements of paupers by the 
means there mentioned ;) appeals lie 
against an order of removal which was 
suspended, and against a subsequent 
order for costs, notwithstanding the 
death of the pauper, before any re- 
moval of him in fact made, and though 
the costs were under 10/., such order 
for costs attacliing by consequence a 
grievance on the parish to which the 
order of removal was made, if the 
pauper was not settled in it. Rex v. 
St, Mary de-bone i Inhab.) 

13 E. R. .51 

17 Under the stat. 35 G, 3. c. 101. 5. 2. 
an order of justices, suspending their 
order made for the removal of a pau- 
per to his place of settlement, on ac- 
count of sickness, may be made, 
though he were not brought before the 
Justices at the time of such orders 

made: the plain intent and precise 
object of the statute being to extend 
the power of suspension to all cases 
where orders of removal may be made : 
«nd orders of removal may be made 
though the paupers to be removed be 
pot brought personally before the ma- 
gistrates; however fit that is to be 
done where it may be done. Rex v. 
Everdon {Inhab.) 9 E. R. 101 

18 Where husband, wife, and children 
are removed by order of justices, 
which order was suspended as to the 
husband till his recovery from illness, 
the wife and children were removed 
on his death without any order to re- 
move the suspension ; this is no reason 
for the sessions to quash the first order 
on appeal, nor to quash an order for 
payment of the charges of such sus- 
pension. Rex V. Englefield {Inhab.) 

13E. R. 317 

19 Ah order of removal only prohibits 
the party thereby removed from re- 


turning again in a state of vagrancy 
to the same parish. Rex v. Fillongleu 
{Inhab,) 3T.R.711 

(c*) Appeals against, when confirmed, 
quashed, or amended by Sessions. 

1 On an appeal to the sessions against 
an order of removal, those justices, 
who are rated to the relief of the poor 
in either of the contending parishes 
cannot vote. Rex v. Yarpole {Inhab.) 

4 T. R. 71 

2 If an order of removal be, on appeal, 

confirmed by a majority of the jus- 
tices present, and it be afterwards de- 
termined on a question reserved for 
the opinion of the Court that so 
many of them were disabled to vote 
as to reduce the number to a mi- 
nority, the Court will not quash the 
original order, but will send the case 
l)ack to the sessions, directing them 
to enter a continuance to the next 
sessions, in order that they may quash 
it. 4 T. R. 71 

3 If an order of removal be executed 
three days before the sessions in a pa- 
rish 20 miles from the place where 
the sessions are holden, and there is 
no appeal to those sessions, the justices 
are not bound to receive an appeal at 
the following sessions. Rex v. The 
Justices of Herefordshire, 

3 T. R. 504 

4 The sessions refused to receive and 
adjourn the hearing of an appeal next 
sessions, thinking the appellant had 
sufficient time to be prepared to try 
it, and to give notice to the respond- 
ents. Rex V, The Justices of York^ 
shire, {North Riding.) 3 T. R. 150 

5 But the foregoing case has been de- 
cided not to be law ; for if upon an 
appeal lodged against an order of re- 

’ moval, the Sessions are of opinion 
that reasonable notice has not been 
iven by the appellant to the respon- 
ent parish, they cannot dismiss the 
appeal, on the ground that notice 
might have been given in time, but 
are bound by the direction of the stat. 
9 (r. 1. c. 7. s. 8. to adjourn the ap- 
peal to the next sessions. Rex v, 
Buckinghamshire {Inhab.) 

3 E. R. 342 

6 And the justices are bound by stat. 
9 G. 1. c. 7. s, 8. to receive and adjourn 
an appeal made by the next sessions 
after an order of removal made, against 
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such order^ if no notice have been 
given to the respondent ; though they 
^ould be of opinion that the order was 
executed in sufiicient time before the 
aessiohs to have enabled the appellants 
to give reasonable notice of their appeal 
to the respondents. Rex v. The Jus^ 
tices qf Stqfordshire. 7 E. R. 549 

7 Where an appeal against an order of 

removal had been entered and ad- 
journed once by virtue of the statute 
9 Cr. 1. c. 7. s. 8.; though the justices 
in sessions have a discretionary ponder 
to determine vrhether reasonable no- 
tice has been given of the appellant’s 
intention to proceed on the trial of 
such adjourned appeal ; yet, as they 
dismissed the appeal at such adjourned 
sessions, without hearing it, on the 
ground that they had no authority to 
try it for want of a sufficient length of 
notice to the respondents, according 
to a new rule of f>ractice promulgated 
two sessions before, but then first 
acted upon) and which was not known 
to the appellant’s attorney, who had 
given the former usual notice; the 
Court granted a mandamus to the 
sessions to enter continuances and 
hear the appeal. Rex v. The Justices 
of Wiltshire. 10 £. R. 404 i 

The justices are to judge of the reason- j 

ahlcness of the time. 3 T. R. 150 I 

8 Where the Quarter Sessions are holden 
at two different places in the county, 
the one being an adjournment only 
from the other, and an order of re- 
moval is executed after the beginning | 
of the original sessions, but before the | 
adjourned sessions, an appeal at the 
next ensuing adjourned sessions, is in 
time and ought to be received. Rex 
V. The Justices of Sussex. 

7 T. R. 107 

9 An appeal against an order of remo- 
val may be entered at the next ses- 
sions but one after the order is exe- 
cuted, if there be not time between 
the execution of the order and the 
next sessions to make inquiries re- 
specting the pauper’s settlement. Rex 
V. The Justices of Flintshire, 

7 T. R. 200 

10 An order of removal, adjudging that 
the pauper was settled at A. hy virtue 
qf^a certificate, was confirmed at the 
sessions on the merits; on its being 
stated by ^ the sessions, according to 
directioairom the Courts that the cer« 


tificate was not signed by a majority 
of the churchwardens and overseers of 

A. , the Court quashed the orders. 
Rex V. Margam {bihab.) 1 T. R. 775 

11 An order of removal may be execu- 
ted a year after it is signed, if the 
pauper’s circumstances be not-altered 
in the interval. Rex v. Llanmnio 
{Inhah.) 4 T. R. 473 

19 An alteration in an order of removal 
by one justice in the presence of the 
other, before it is delivered to the 
parish officers, does not vitiate it. 

4 T. R. 473 

13 If it do not distinctly appear on an 

order of removal, that the justices who 
made it had jurisdiction, it is a nullity, 
and not merely voidable : and the pa- 
rish to which it is directed may object 
to it at any distance of time, though 
they never appealed against it, and 
though they have acted under it for 
90 years. Rex v. Ckilverscoton {In- 
hah.) ' 8 T. R. 178 

14 The Quarter Sessions can only amend 

an order of removal as to mere defects, 
or want of form under stat. 5 G. 9. 
c. 19. 8 T. R. 181 

15 The parish, in whose favour an order 
of removal is made, may by consent 
abandon it, without waiting to appeal 
to the sessions, and having it quashed 
there. And after such order cancelled 
by the removing magistrates, with the 
consent of both parishes before the 
time of appeal, another order made 
by them, removing the pauper to a 
difierent parish, was held good. Rex 
V. Diddlebury (inhab.) 19 E. R. 359 

16 An order of removal unappealed from 
is conclusive, not only on the parties 
removed, but also as to all derivative 
settlements under them. Rex v. St. 
Mary, Lambeth {Inhab.) 6T. R. 615 

17 Therefore if A. and B. be removed 
as man and wife from X. to Y., and 
there be no appeal against the order, 
it is conclusive not only as to A. and 

B. , though they be not married, but 

also as to their children, though ille- 
gitimate. 6 T. R. 6J5 

(See Rex v. South Owrani.) 

4 T. R. 353 

18 If a feme covert be removed by an 
order of two justices from A. to B., 
describing her as '' widow,” and there 
be no appeal against it, it is conclu- 
sive not only as to her settlement, but 
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as to that of her husbknd also. Rex 
V. Rudgeley {Inhab,) 8 T. R. 620 

19 An order of removal of J. S. and his 
wife, made upon the examination of 
the wife, adjudginp^ that they lately 
came into the parish of K , and are 
likely to become chargeable to it, and 
were last legally settled in M,, is good 
and conclusive upon the parish of M. 
as to the marriage and settlement of 
the husband and wife : so that upon 
the subsequent removal of the wife 
describing her ns B. S., single woman, 
from M, to B., M. cannot shew in 
evidence that the marriage was null 
and void. Rex v. Binegar {Inhab.) 

7 E. R. 377 

20 After an order of removal unappcaled 

from, a new settlement can only be 
gained by some act altogether subse- 
quent to the removal. Rex v. Kenil- 
worth {Inhab ) 2 T. R. 598 

21 An order of removal, executed and 
unappealed against, is conclusive as to 
the settlement of the pauper at the 
time of such order, even as between 
third parishes, no parties to the for- 
mer order. Rex v. Corsham {Inhab.) 

11 E. R. 388 

22 An order of removal quashed for 


form is not conclusive on the parties. 
Rex V. St, Andrew, Holbom [Inhab.) 

6 T. R. 613 

23 Where the justices making the order 

want jurisdiction^ is a matter of 
substance' Bxid not of form, and such 
ail order although not appealed 
against, is totally void and cannot be 
amended. Rex v. Chilverscoton {In* 
hab) 8 T. R. 178 

24 If an order of removal be confirmed 
at the sessions, and both orders be af- 
terwards removed into the Court of 
King^s Bench by certiorari on a case re- 
served, and the Court disapprove of the 
orders, for want of jurisdiction of the 
removing magistrates appearing on the 
face of the original order ; they will 
quash both the orders, without remit- 
ting the matter back to the Sessions to 
quash the original order for the pur- 
pose of enabling them to give mainte- 
nance according to stat. 9 G. 1. c. 7. 
5. 9. and at any rate they will not ad- 
mit an application for amending their 
judgment for quashing both orders 
made in the Term subsequent to the 
judgment so pronounced. Rex v. 
Moor Critchell {Inhab.) 2 E. R. 222 


POST-HORSE DUTY. 
♦ 


See PENAL ACTION I, ante, page 505. 

1 The letting of a horse to hire for the 
purpose of going upon business from 
one town to another and back again 
in the compass of a day's journey, is 
not a letting to hire for the purpose of 
travelling post within statute 25 G. 3. 
c. 51. Rex V. Tooley, 3 T. R. 69 

2 The words '' travelling post^' in that 
Act are to be construed according to 
the popular acceptation of them. j 

3 T. R. 69 

3 A person who lets an horse to hire to 

carry a private express, must take 
out a licence under that statute. 
Rex v. Webber. 3 T. R. 72 

4 Seeds in the case of a public express. 

Rex V. Cooke. 3 T. R. 519 

5 In an action for penalties brought by 
the farmer of the post-horse tax, on 
stat. 27 G. 3. c. 26. (whereby the du- 
ties on post-horses leviable under 25 
G. 3. c. 51. were transferred from the 
JCing to the farmers of the tax) the 

6 


I offence may be laid to have been 
I committed with intent to defraud the 
farmer, and not his Majesty. 
ford V. McIntosh. 3 T. R, 632 

6 If the offence charged be the letting 
and not accounting for divers, to wit, 
eight horses, proof that defendant let 
and did not account for five will sup- 
port the declaration. 3 T. R. 632 
7*Tlie statute requires that the account 
shall contain the number of horses 
and miles, and the names of the dri- 
vers, but no penalty is inflicted for 
not inserting tine amount qf the dutiee 
received by the post-master: tber&r 
fore, if the declaration only charge 
that the defendant msAe false accounts, 
to wit, by not inserting the amount of 
duties received, judgment may be ar- 
rested after verdict for the plaintiff. 

3 T. R. 632 

8 Semble, it would not have been suffi- 
cient to state generally that the de- 
fendant had be^ guilty of delivering 
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o fal$i iiccount, without specifyinp^ in 
what particular. Radford v. M*In- 
tosh. 3 T. R. 632 

9 In such an action it is not necessary 

for the plaintiff to give in evidence his 
appointment by the lords of the trea- 
sury or the commissioners of the 
stamp duties authorized by them ; 
proof that the defendant has accounted 
with him as farmer for the duties, is 
sufficient. 3 T. R. 632 

10 In an action against such farmer for 
a neglect of duty, it is necessary to 
aver that he is the farmer appointed 
under and by virtue of that Act ; al- 
leging that he is the collector of the 
rates and duties recited in that Act, is 
not sufficient. Short v. Pruen. 

6 T. R. 163 

U Neither is it necessary to shew the 
licence itself of the defendant but as 
against him other evidence is sufficient, 
as that he had written over his door, 
licensed to let post horses.’^ Radford 
V. Briggs. 3 T. R. 637 

12 A person cannot be convicted of a 
penalty under 25 G. 3. c. 47. for not 
delivering to the assessors a list of his 
horses liable to the duty, &c. until 
after the expiration of fourteen days 
from the time of giving notice by the 
assessors, and until a demand made by 
the assessors. Rex v. Boiivell. 

6 T. R. 75 

13 By slat. 44 G. 3. c. 98. schedule B., 
the duty, which before was laid on 
horses let to hire for travelling post by 
the mile or stage, is there laid on 
horses let to hire to travel by the mile 
or stage: and persons licensed by 
schedule A. of that Act to let horses 
to hire to travel post, by the mile or 
stage, must account for the duty ac- 
cording to schedule B. on such let- 
tings to hire as are therein mentioned. 
But, qua^e, as to lettings to hire for 
the day to go to certain places and 
back again ? Welsford v. Todd. 

8 E. R. 580 

14 The same construction was put upon 


a hiring of a hackney coach under 
the Liverpool Act. Rex v. Swift. 

8 E. R. 584, Ttm 

15 By the Post Horse Duty Act of the 
44 G. 3. c. 98. schedule B., if the 
hiring be by the day and the distance 
be ascertained ; as where the hiring is 
to go from one certain place to ano- 
ther; the duly is payable by the 
mile : if the distance be not ascer- 
tained, it is then payable by the day ; 
and the post-master letting the horses, 
and not accounting for the duty ac- 
cordingly in the stamp-office weekly 
account, is liable to a penalty of 10/. 
Sergeaunt v. White. 1 1 E. R. 530 

16 A person letting a horse to hire, to 
go a certain stage and back again 
within the day, is required to take 
out a licence by schedule A. of stat. 
44 G. 3. c. 98., requiring a licence to 
be taken out by every person, who 
shall let to hire any horse for the pur^ 
pose of travelling post by the mile or 
from stage to stage,** &c., the same 
Act imposing the duty by schedule B. 
on every horse hired by the mile or stage, 
to be used in travelling, (omitting the 
word post, which seems therefore to 
have been accidentally retained, with- 
out any definite meaning in schedule 
A. ) such Act having been passed to 
repeal a prior statute, in which the 
word post was introduced on both oc- 
casions. Henley v. Cubberlei/. 

15 E. R. 257 

17 In an action against a person licensed 

to let horses to recover a penalty for 
not inserting in his weekly account 
the time for which he let to hire two 
horses, nor the amount of the iluty 
payable in respect of such hiring, 
where the declaration alleged that the 
defendant let to hire for a period of 
time less than 28 successive days, to 
wit, for eight days, &c. : Held, that 
the letting need not be proved to have 
been for the exact number of days 
laid under the videlicet. Sergeaunt v. 
Tilbury. 16 E. R. 41G 


POST-OFFICE. 


1 The statute 9 Ann. c. 13. s. 40. which 
indicts a penalty of 20/. on persons 
who willingly open or detain letters, 
after they have been delivered at the 
Post-office, only extends to persoi^s in 


the employment of the Post-office. 
Martin y. Ford. 5 T. R. lOl 

9 It seems that it is not a felony within 
7 G. 3. c. 50. s. 1. for a |)erson em- 
ployed in the Post-office to steal out of 
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« letter ito, his care* ja draft 

on ms^ffi^don h^ker, purpoytiog' to ,be 
dr^\^n l^ondon, bgt actually drawn 
about ip n^iles frou(i Lowdon, on *un- 
staajped paper. Rex v. Pooley. 

3 B. & P. 311 
3 It sfigffis also tliat 5. ?. of the ^auie 


Act - not #pply to em- 

ployed in thf Post-ofilce ; ] add ^tj^i a 
person of that description therefore, 
who steals a letter out of. the Po^t- 
oiiice, is not guilty of felony un^r 
thatgection, 3 B. &P. 311 


POUND. 


1 A poun(l-keej>er is bound to receive 

every thing oflered to his custody, and 
is not answerable whether the thing 
w^ere legally impounded or not. 
branding v. Kent, 1 T. R. 63 

2 It is no answer to an action for treble 


damages on stat. ^ W. ^ c. 5., for 
a pound breach, that the rent and de- 
mand were tendered after the distress 
and impounding. Firth v. Purvis^ 

5 T. R. 432 


POWER. 


I. CREATION AND CONSTRUCTION OF. 

II. OF APPOINTMENT. 

III. TO M.AKE LEASES. 

IV. EXECUTION AND REVOCATION OF. 


1. CREATION AND CONSTRUCTION OF. 

1 Devise in fee *to a feme covert with a 
power to dispose of an (.‘state with- 
out the controul of her husband : the 
Court of C. P. held lliat such a power 
was void, as bfi ng inconsistent with 
the fee given to her in the fir.st in- 
stance, and that siie coulcj not convey 
witiioiit fine. Goodell v. Brigham. 

IB. & P.193 

2 Where an estate was conveyed to a 
trustee, uibendum to him and his 
heirs, to the use of such person, and 
for such estate, as W. should by deed, 
&c. appoint; and for want of such 
limitation to the use of W, and his 
heirs; and the same conveyance re- 
served ^ certain fee-farm rent to the 
chief lord, and contained a covenant 
by W., his heirs and assigns, for the 
payment of it : Held, that W. took a 
vested fee, liable to he devesled by the 
execution of liis power of appoint- 
ment. And IV. having contracted to 
aell the estate afterwanJs by indentures 
of lease and release, io which he and 
his trustee were parties, after reciting 
the former conveyance, the trustees, 
by dii^fection of IV. did grant, bargain, 
sell* and release ; and (V. did gra^it, 
bargai/ii^ sell, aliens release, ratify, and ■. 
conjirm, and also, direct, limit, and 


appoint, to the purchaser and his 
heirs, all their estate, title, interest, 
use, trust, &c. in law and equity, 
subject to the reserved rent, and to 
the performance of covenants on the 
part of W. to be performed ; and the 
purchaser also covenanted with IV. t(3 
pay the .said rent, and to indemnify 
and save him harmless: Held, that the 
purcliascr took the e.state by the ap- 
pointment of, and not by conveyance 
from IV. : the instruments (a lease 
and rt*K:a.se) though more commonly 
and properly adapted to pass an inte- 
rest, and containing words of gt.mt 
for that purpose, yet professing in 
terms to he an appointment ; and the 
trastee having joined in it by the di- 
rection of W., which was iinnecessiary 
if it had been intended that the pur- 
chaser should lake an estate derived 
only out of the interest of W. / and 

. it being oliviously for the benefit of 
the purchaser to take by appointrfit^nt, 
and such appearing upon the whole to 
have been the intention of the parties; 
and held in consequence, tliat the de- 
fendant (the heir, devisee, and execu- 
tor of the purchaser) was not liable in 
covenant for rent in arrear, either as 
executor, or assignee of the land, 
which was not bound in the hands of 
JV.'a appointee by fT.'s covenant. 
Roach V Wadham, 6 E. R. 289 

3 Under a devise of seven difJerent es- 
tates to a sister, brothers, and nephews, 
respectively, one to each stock; in- 
O 0 



5G2 ComtTuciion of, [POWER. I. 11.] Of Appointment, 


eluding, as to six of the estates, I 
three several lives in succession on 
each estate; and as to the seventh 
(which in the first instance was only 
limited to two persons for life in suc- 
cession), those two a power 

to add another life or lives to make 
three, in like manner as after- men- 
tioned for other persons to do the 
game and then giving this general 
power, that v)h€n and so often as the 
lives on either of the estates before 
given shall be by death reduced to 
two, that then it shall be in the 
power of the person or persons then 
enjoying the said estate or estates to 
renew the same with the person or j 
persons to whom the reversion thereof 
shall belong, by adding a third life in 
such estate, and pa^dng such rever- 
sioner two years' purchase for such 
renewal ; and also to exchange either 
of the said two lives on payment of 
one year's purchase Held, that the 
power of renewal only authorized the 
addition of one life to the three on 
each estate, and of making one ex- 
change of a life. Doe d. Uardwicke 
V. Uardwicke, 10 E. R. 549 

4 One, after devising certain lands to 
trustees and their heirs, to pay debts 
in aid of the personal estate, devised 
the surplus, and all his other lands, 
&c. to his Ist, 2d, 3d, and other sons, 
successively, for life ; with successive 
remainders to trustees and their heirs, 
to preserve subsequent estates during 
the lives of the several tenants for life ; 
with several remainders successively to 
the first and other sons of the bodies of 
the testator's several sons in tail male ; 
with like remainders to his daughter 
S, for life, to trustees, &c. and to her 
first and other sons, successively, in 
tail male : with a proviso, that each of 
the testator’s sons, as* he came into 
possession, might from time to time 
grant or appoint all or any part of the 
lands whereof he should be so seized 
and possessed to trustees, on trust by 
the rents and profits to pay a jointure 
to any wife, &c. for the term of each 
such wife’s natural life only. There 
were also powers by deed to charge 
the lands with portions for daughters 
and younger children, and to lease for 
, twenty-one years. The eldest son, 
having married, by deed, reciting the 
‘ will and power, conveyed certain of 
the lands to trustees and their heirs, on 


trust by the rents and profits to raise 
and pay a Jointure to his wife during 
her natural life only ; and charged the 
lands with portions for younger chil- 
dren, if any; which deed also con- 
tained a covenant for quiet enjoyment 
during the wife’s life : The Court held 
that by such deed the trustees took a 
fee, Wykham v. Wykham. 1 1 E.R.458 

5 But the Court of C. P. held, that the 
trustees of the jointure took no legal 
estate. Wykham v. Wykham. 

3 Taunt. 316 

II. OF APPOINTMENT. 

And see execution oF,post,pages 565, G 
And see Roach v. Wadham, page 

1 Under a power of appointing a real 

estate to the use of such child and 
children^ &LC. and where in default of 
appointment the estate was settled 
“ to the use of all and every the child 
and children," an exclusive appoint- 
ment to one is good. Swift d. Huntley 
^ Ux. v. Gregson, I T. R. 432 

2 Under a power of appointing real and 
personal estate to and amongst such 
of the testator’s relations as shall be 
living at the time of his death, in such 
parts, shares, and proportions, &c." an 
exclusive appointment to one is good. 
Spring d. Titchers. biles. 1 T. R. 435, n. 

3 A power to appoint to children was 
held to extend to grandchildren ; be- 
cause the Court thought that it was 
the intention of the per-on creating 
the powef that it should be so exe- 
cuted ; and there being no rule of law 
against it, as all the objects of the ap- 
pointment were in existence w^hen the 
power was created. Doe d. Devon- 
shire (Duke) v. Cavendish (Lortl.) 

4T. K. 741, n. 

4 A power of appointment under a mar- 
riage settlement unto and among all 
or any the child or children of the 
marriage, for such estates as the hus- 
band and wife, or the survivor of them, 
should from time to time, either with 
or without power of revocation, direct, 
limit, or appoint, may be executed 
by tlie survivor, after a joint appoint- 
ment, reserving to them, and the sur- 
vivor, a power of revocation and ap- 
pointment. But under such power, 
if the second appointment be to the 
daughter of the marriage for life, re- 
mainder to the eldest son for life, re- 
jnainder to trustees to preserve con- 
tingent remainders, remainder to the 



Of Appointment. [POWER. 11. IIL] To make Leases. 563 


first and other sons in tail, &c. re- 
mainder to the daughter in fee; all 
the limitations subsequent to that to 
the eldest son for life are void, as be- 
ing an excess beyond the power; and 
the ultimate rtiijainder dependant 
upon such intermediate limitations, 
thouglt made in favour of one of the 
objects of the4Jower, is also void, and 
shall not be accelerated by the event 
of such void intermediate limitations 
not having taken eflfect, for want of 
' issue male of the eldest son, &c. to 
whom the appointment was made. 
For an appointment not goo»l in its 
creation will not become so by subse- 
quent circumstances : and such an 
appointment being by deed cannot be 
construed cy pres, so as to give the 
sons estates tail, as perhaps might 
have been the case if the appointment 
had been by will Brudenell v. Elives. 

1 E. R. 442 

III. TO MAKE LEASES. 

And see execution of, post, page 566. 

1 Under a devise to trustees, their heirs, 
&c. of freehold and leasehold estate, 
on trust to permit and suffer the testa- 
tor's wife to receive and take the rents 
and profits until his son should attain 
21, and then to the use of his son in 
fee : and a devise of other lands to 
the trustees, upon trust to receive the 
rents and profits till his son attained 
21 ; and in the mean time to apply 
the profits in discharging the interest 
. of a bond of 3,000/. ; and on the 
son's attaining 21, upon trust by sale, 
lease, or mortgage of the last- men- 
tioned premises, to raise the 3,000/., 
and discharge the bond ; and subject 
thereto, to the use of his son in fee on 
his attaining 21. And a third devise 
of other lands, and the residue of his 
real and personal estate, to the use of 
the same trustees, on trust by sale, 
lease, or mortgage of the same, to 
raise 3,000/. and pay it to his daugh- 
ter Elizabeth : and after payment 
thereof, absolutely to ^11 and dispose 
of so much of the residue of his said 
lands, &c. as they should think proper, 
to raise money to pay his debts, lega- 
cies, and funeral expenses, and then 
upon trust to pay the interest and 
produce of his real and personal es- 
tate to his then wife, for the mainte- 
nance of herself and two children, till 
the latter should attain 21 « ^ ^ con- 


tinued his widow ; but if not, then for 
the benefit of the two children till 21 ; 
and then to transfer to^thosc children 
such residue; with further trusts if 
either or both of them died under 21 : 
With a 

Proviso, that it should be lawful 
** for the trustees, and the survivor, at 
any time or times till all the said 
“ lands, &c. devised to them should ac- 
** tualiy hecojjie vested in any other jicr^ 
son or persons by virtue if the will, or 
until the same or any part thereof 
** should be absolutely sold as afore^ 
** said, to lease the Sume or any part 
‘‘ thereof, for any term of years not 
'' exceeding fourteen, at the best 
'' rent." — 

Held, that the devise in the first 
clause to the trustees, U[)on trust to 
permit and suffer the testator's wife to 
receive and take the rents and profits 
of the lands there described until his 
son attained 21, vested the legal estate 
of those lands in her, and was not af- 
fected by the subsequent leasing pro- 
viso given to the trustees ; which was 
confined to premises originally vested 
in them as trustees, or over which, 
when afterwards becoming vested in 
others, the trustees retained a power 
of sale. Right d. Phillips v. Smith. 

12 E. R. 455 

2 A lease made, under a special power 
by a tenant for life, for a longer term 
than his own life, is void on his death, 
unless the powt r be strictly pursued. 
Voed, Ellis v. Sandham. 1 T. R, 705 

3 So, that under a power to a tenant for 

life to lease for years, reserving the 
usual covenant, &c. a lease made by 
him, containing a proviso that in case 
the preniises were blown down or 
burnei4 ll^c lessor should rebuild, 
otherwise the rent should cease, is 
void ; Uie jury finding that such co- 
venant is unusual. 1 T. R. 705 

4 Under the settlement of an estate with 
a power to the tenant in possession to 
let all or any part of the premises, so 
as the usual rents be reserved, a lease 
of tithes which had not been let before 
was held void. Pomery v. Partington. 

* 3 T. R. 665 

N. B. In these cases, the intention of 
the parties is to govern the Court in 
construing the power. 3 T. R. 665 

5 Tlie lease of a tenant for life, who has 
power of leasing under certain condi- 
tions, must strictly comply with the 

Oo2 
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condilions ; and if it vary from them 
in the interest demised, or the rent 
reserved, it cannot be supported 
against the remainder- man. Doe 6. 
VtiUney v. Lady Cavan. 5 T. R. 567 
N.B. This judgment was affirmed in 
Dom. Pt'oc. 

6 By a marriage settlement, an estate 
was settled to the use of the wife for 
life, remainder to such persons and 
for such estates as she should by deed 
or will attested by three witnesses ap- 
point, and for want of such appoint- 
ment, reversion to herself in fee: 
during her husband’s life she made a 
wdll in pursuance of the power, de- 
vising her estate to in fee; after 
which she and her husband executed 
a lease of part of the settled cj-tate to 
the defendant, not executed pursuant 
to the power ; and after the husband’s 
death she received rent from the de- 
fendant; Held, that such lease w'as 
avoidable only by her upon her hu^- 
band’s death, and that her receipt of 
rent accruing afterwards was a con- 
firmation of it against A. who claimed 
under the appointment by the will. 
Doe d. Collins v. Weller. 7 R. 478 

7 Under a power of leasing for one,tw'o, 

or three lives, or for any term of 
years, determinable on one, two, or 
three lives, such lands as were then 
demised for any such term, lands are 
not included which were then held 
under a demise to ‘‘ W. and G. 99 
years, if IV. and his w'idow and any 
eldest son living or in ventre sa vterCy 
at the time of his (JIVs) death, or it’ 
no son, any eldest daughter then liv- 
ing or in ventre sa vierCy or any otlier 
of those three, viz. of the said W. and 
such his wife, son, or daughter should 
so long live, remainder to file said G. 
and his wudow, son, or daughter, in 
the same manner,’^ of which descrip- 
tion of persons five were in fact living 
at the time of the power reserved, 
who were all entitled in successions, 
three at a time, to come in under the 
lease ; for under such a general 
power the three lives must be certain 
and co-existing. Doe d. Wyndham v. 
Dalcomhe. • 7 T. R. 7 1 3 

8 Under a power in a will to lease, in 
possession and not in reversion, a lease 
for years executed the 29th of March, 
to the then tenant in possession, haben- 
dum as to the arable from the 13th of 

preceding, and as to .the pas- 


ture from the 5th of April tken^ next, 
&c. under a yearly rent payable quar- 
terly, on the lOth of July, 10th of 
October, lOth of Jannary, and lOtb of 
April, is void for the whole; though' 
such lease were according to the cus- 
tom of the country, and t]ie same 
had been before granted by the person 
creating the power. Doe d. Allen v. 
Calvert. 2 E. R. 37G 

An estate, the greater pari of which 
was in lease, either for years certain 
not exceeding 21, or for longer terms 
of years determinable on lives, was 
settled on several tenants for life in 
succession, with remainders in tail ; 
with power to every tenant for life 
" who should be entitled to the free- 
" hold of the ]^remiscs or any part 
thereof, when he should he in 
the actual ;:osscssion of the same, or 
any part there of, from time to time 
by indenture to make leases of all 
** or any pari or parts of the demesne 
** lands, whereof he should be in the 
actual possession as aforesaid, for 
** any term or niunlier of years, not 
** exceeding 21 years, or for the life 
or lives of any one, two, or three 
ptrson or |)crsons : so as no greater 
“ estate than for three lives be at anj^ 
“ one time in being in any part of the 
** premises ; and so as the ancient 
yearly rent, kv. he reserved,” 
&c. the Court held 1st, that the 
power only authorized either a chat- 
tel lease not exceediiig twenty-one 
years, or a freehold lea^e not exceeding 
three lives; and that a lease by tenant 
lor life foi 99 years determinable on 
lives, as it might exceed 21 years, was 
void at law, and was not even good 
pro tunto for the 21 years. Roe d. 
Brune v. Prideaux. 10 E. R. 158 
10 But the special verdict finding that 
the tenant in tail had received the 
rent reserved by such lease, accruing 
after the death of the tenant for life 
who made it, and who had not given 
any notice to quit ; Held, 2dly, that 
the receipt 6f rent was evidence of a 
tenancy, the particular description of 
which it was for the jury to decide 
upon ; and for the defect of the spe-v 
cial verdict in this respect a venire de 
novo was awarded : But the Court in- 
timated, that under the circumstances 
of the case, and the disparity of the 
rent reserved, being 41. while the 
rack-rent value was 60(r a year. 
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(though one of the lessees had been 
presented by the homage as tenant 
after the death of the tenant for life, 
and admitted by the lord's steward; 
and the 4/. 2s, reserved was more than 
the ancient rent); a jury would be 
strongly advised to decide against a 
tenancy from year to year. 

10 E. R. 158 

1 1 A lease at 43/. a-ycar, granted under 

a power directing the best rent to be 
reserved, cannot be impeached merely 
by shewing that the lessor rejected 
two specific oflers, one of 50/. and 
another from 50 to 60/. from other te- 
nants, though the responsibility of 
such other tenants could not be dis- 
proved : for in the exercise of such a 
]»ovvcr, where fairly intended, and no 
fine or other collateral consideration is 
receiver], or injurious partiality plainly 
inanifesle{l by the lessor, all other re- 
quisites of a good tenant are to be re- 
garded, as well as the mere amount 
of the rent oftered, unless something 
extravagantly wrong in the bargain 
for rent be shewn. Semble, that the 
best rent means the best rack-rent 
that can reasonahlj/ he required by 
the landlord, taking all the requisites 
(if a good tenant for the permanent 
benefit of the estate into the account. 
Doe V. Radcliffe. 10 E. R. 278 

12 Under a power to demise for 21 

years in possession, and not in rever- 
sion, a lease dated in fact on the 17th 
of February 1802, habendum from the 
25lh of March next ensuing the date 
thereof is good, if not executed and de- 
li veied i\\[ after i\ic 25lh of March; 
for it then takes eflect as a lease in 
jjossession, with reference back to the 
date actually expressed. Doe d. Cox 
V. Day. 10 E. R. 427 

13 Under a power to lease for 21 years 
reserving the best rent, so as the lease 
should not contain any clause whereby 
authority should be given to the les- 
see to commit waste, or whereby he 
should be exempted from punishment 
for committing waste ; and so as such 
lease should contain such other con- 
ditions, covenants, and restrictions, as 
were generally inserted according to 
tue usage of the counties where the 
premises were ; Held, that a lease 
was good, though the lessor thereby 
took the repairs of the mansion- 
house (excepting the glass windows) 
on him^lf, ^nd coTenaated if he did 


not repair it within three months after 
notice, the tenant might, and deiluct 
the charges out of the rent reserved to 
the lessor ; and though the lessor co- 
venanted, in consideration of a large 
sum to be laid out by the lessee in re- 
pair of the premises in the first in- 
stance, to renew during his (the les- 
sor's) life, at the request of the lessee, 
his executors, &c. on the same terms; 
because the covenant only bound the 
lessor himself, and if the best rent 
were not reserved upon such renewal, 
the lease would he void against the re- 
mainder-man. Doe d. Bromley, Bart. 
V. Bettison. 12 E. R. 305 

14 The sufficiency of the rent must be 
governed by the consideration on 
whom the onus of repair is thrown. 

12 E. R.305 

15 Where a power of leasing was given 
to the father, tenant for life, and after 
his decease, to the son, tenant for life : 
and the son obtained a grant from 
the father of his life estate (without 
noticing the power) subject to a cer- 
tain rent, with power of re-entry for 
non-payment, &c. : Held, that the son 
during the lifetime of the father could 
not Ic^ase under the power. Coxe 
(an infant) v. Day. 13 E. R. 118 

IV. EXECUTION AND REVOCATION OF. 

1 Every execution of a power must have 
a reference to the original instrument 
creating that power; and whoever 
claims under the execution must make 
title under the power itself. Robinson 
V. Hardcastle, 2T. R. 241, 380, 781 

2 So that where a power was given to A. 
on his marriage, to appoint to and 
amongst the children of the marria'^e, 
in such proportions, 8;c. and in default 
of such appointment, the estate was 
limited to the first and other sons of 
the marriage in tail, and A, by will 
appointed to his eldest son C. for life, 
remainder to trustees, ^c. remainder 
to the first and other sons of C. in 
tail, and in default of such issue to D., 
another child of A. ; the limitation of a 
life-estate to a person not in bein<»* at 
the original creati^ of the powci^ be- 
ing void, the snljfcquent limitations 
depending thereon are void also, and 
C., the eldest son, took an estate-tail 
either under the execution of the 
power, or tlie original settlement. 

2 T. R. 241, 380, 781 

S A power to raise portions may be exe- 
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cuted at several timts,provide(l I he first 
execution be not mtant as a complete 
execution, and that the party in the 
.whole execution do iH)t trans‘’ri‘S8 iht 
limits of their power. Doev.Milborne. ‘ 
2 T. K. 721 

4 A power j^iven to aw executrix to rai.'C* 

a portion for a younger child does no^ 
extend to real estates, of which she 
was also trustee. 2 T. R. 721 

5 A power to appoint a schoolmaster to 
an ancient foundation given to the vicar 
and churchwardens (of whom there 
were eleven) and in case of their neg- 
lect in appointing, then to devolve to 
two corporate bodies in succession, 
and to result, in the dernier re.sort, to 
the same vicar and churchwardens, to 
whom also the general power of ina- 
najjing the trust was committed, is 
well executed by the vicar and a ma- 
jority of the churchwardens; especi- 
ally if such an election he supported 
by usage. IVithncll v. Ganham. 

(i T. K. 38S 

6 A power of appointment by will is 
not executed by a mere devise of the 
residue. Buckland v. barton, 

2 H. R. im 

Doe d. JJelliiK's v Bird, 1 E. R. 41) 

7 Where, in a marriage settlement made 
by tenant in tail, he settled the same 
to him.-elf for life and to the children 
of the marriage in strict settlement; 
with a proviso that it should he lawful 
for him by deed or instrument in wri- 
ting attested by three witnesses, and 
io he enrolled, with the consent in wri- 
ting of certain tru.stees, to revoke the 
old, and declare new use.s : Held, 
that a deed of revocation executed by 
him and all the trustees in person ex 
cept one, and the consent of that one 
being given by means of a general 
power of attorney before made by him 
to the settlor to consent to any such 
deed he might think proper to make, 
by virtue of which the settlor executed 
the deed for and in the name of such 
trustees, is bad, though properly at- 
tested and inrolled ; and that another 
deed of revocation properly executed 
and assented but not inrolled till I 
qfter the settlor's death, was also void ; 
for that every thing required to be 
done in the execution of such a power 
must be strictly complied with, and 
must be completed in the lifetime of 
Ihe person ()t whom it is to be exe- 


cuted : and also held, that the defect 
of the one deed could not be supplied 
by the other, Hawkins v. Kemp. 

3 E. R. 410 

^ If a power of a public nature be com- 
mitted to several, who all meet for the 
purpose of executing it, the act of 
the majority will bind the minority. 
Grindley v. Barker. 1 B. & P. 229 
Undei* a leasing power with a condi- 
tion of re-entry on non-payment of 
rent, for 21 days, a lease granted with 
condition of re-entry on non-payment 
of rent for 20 day.s, in case no suffi- 
cient distress can be taken on the pre- 
mises whereby to levy the rent, &c. is 
not a good execution of the leasing 
power, such conditional power of re- 
entry being less beneficial to the re- 
mainder-man than an absolute power 
of re-entry on non-payment of rent. 
Coxe V. Day, 13 E. R. 118 

And ste ante, 563, &c. 

10 A power to trustees with the consent 
of the cestui que trusts, testified by 
writing under their hands and seals, 
attested by two or more credible wit- 
nesses to make sale of lands, is not 
well pursued if the attestation be only 
sealed and delivered in the presence 
of the J|vo witnesses. Per Heath, Law-- 
rence, and Ckambre, contra Mansfield, 
C. J . Wright v. IV ukeford. 4 Tiiunt. 21 i 

1 And an attestation added after many 
years, witnessing the signing, sealing, 
and delivery at the time of making 
the deed, will not supply the defect. 

4 Taunt. 213 

2 Where lands were settled to the me 
of such person or persons, &c. as R, P. 
and T. P, should, during their joint 
lives, by any deed or writing under 
both their hands and seals, to be by 
them duly executed in tlie presence 
ol^ and to be attested by, two witnesses, 
limit and appoint, and until such ap- 
jiointinent to the use of R. P. for life, 
remainder to the use of T. P. for life, 
and they, by deed, signed, sealed, and 
delivered by them, in the presence of 
two witnesses, appointed the land to 
J. M. but the attestation indorsed on 
the deed, and subscribed by the wit- 
nesses, only specified that it was sealed 
and delivered by R, P. and T, P, in 
their presence, but not that it was 
signed : Held, that this was not a due 
attestation as required by the power ; 
ajpd that a subsequent attestation by 
the witnesses, after the death of R. P., 
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certifying that the deed was signed as 
well as sealed and delivered in their 
presence, did not cure the defect in 
the original attestation. Doe d. Mans- 
field V. Peach. 3 M. & S. 576 

Id The defendant's ancestor and devisor 
gave a bond in a penal sum, condi- 
tioned to pay, after Maiy Territt^s 
death, 1000/. to such person or per- 
sons as she should, by deed or will, 
appoint: Held, fst, that such an al- 
ternative power to appoint a sum of 
money, (not necessarily working a 
transmutation of property like an ap- 
pointment of land,) was meant to be 
ambulatory during the life of the per- 
son who was to make the appointment : 
and therefore, that an execution of it 
by deed (which in fact was retained 
in her own possession) might be re- 
voked by cancellation animo cancel- 
landi, though it contained no power 
of revocation. 

Ikit, 2dly, That as the mere act of 
cutting oft* her name and seal from 
the deed was equivocal, it might be 
explained, and its eftect done away, 
by shewing, from what was said by 
her at the time, that she did it under 


a mistaken notion that she had pro- 
vided an effectual appointment by her 
will fuade after the deed, and that the 
deed was therefore useless : whereas, 
in truth, her will could not operate as 
an appointment; as it contained no 
direction for raising the money upon 
the obligor's estate ; hut proceeded 
upon the supposition, as therein ex- 
pressed, that the children of her ap- 
{>ointee (who was dead at the time of 
the will made) would acquire the 
** said 1000/. under and virtue of the 

** deed of appointment/* and giving all 
the rest and residue of her estates and 
effects to them and others, on the 
** express condition that they (the 
children) should bring into hotenpot 
** with such residue, &:c, the said 
“ 1000/ And whether she mistook 
the contents of her will at the time she 
cut oft* her name and seal, and made 
the declaration before -mentioned ; 
(which would be a mistake in fact,) 
or whether she mistook the le^al operas 
tion of her will, (which would be a 
mistake in law,) in either case the 
mistake annulled the cancellation. 
Perroit v. Perrott. 14 E. R. 43JJ 
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I., relative to process. I 

(«)' % Original, I 

See IRREGULARITY^ where waved, 
post, page 576. 

1 By tlie long established and recognized 

practice of the King’s Bench, a writ 
of capias, with a non omittas clause, 
may issue in the first instance, and be 
executed by the sheriff within a par- 
ticular liberty (such as the honour of 
Pontefract in the county of York), the 
bailift of which has the execution and 
return of writs, without a prior writ of 
latitat first issued, and a return made 
by the sheriff of rnandavi hallivo qiii 
nullum dedit responsum. Can'et v. 
SmaUpage, 9 E. R. 330 

2 After possession once given under a 
writ of possession, the plaintiff cannot j 
sue' out another writ of possession, 
though he be disturbed by the same 
defendant, and though the sheriff have 
not yet returned the former writ. 
Doe d. Pate v. Roe, 1 Taunt. 55 

3 On all writs of distringas returnable on 

the last d^y of Term, plaintiff may, 
at the rising of the Court, move to in- 
crease issues on the alias or pluries, to 
be thereupon issued next day ; or to 
sell the issues where they have been 
levied on such distringas. Reg. Gen. 
a P. T. 38 G. 3. 1 B. & P. 312 

i It is in the discretion of the Court, to 
put a defendant under terms who 
moves to have the issues levied under 
several distringas* s restored to him on 
his appearance, according to 10 G. 3. 
c. 50. s, 4. Cazalet v. Dubois. 

1 B.&P. 81 

5 Defendant, before the action com- 
menced, quitted the kingdom, leaving 
another in possession of his house and 
goods ; plaintiff having served a sum- 
mons ^0 appear ^t the bouse, distrained 
the goods to compel an appearance : 
and held regular. Staine v. Johannot. 

1 B. & P. 200 

6 After a summons and distringas issued 
against a privileged defendant in the 
county where the action is fought, 
but in which he did not reside, and of 
which process he had no notice, and 
returns of non est inventus and nulla 
hona, a testatum distringas may regu- 
larly issue into the county in which 
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he resides and has property, without 
any new summons in such county; 
but the sheriff ought not to levy more 
than 40s. under such testatum distrin- 
gas in the first instance, according to 
the usual course. Bloxam v. Surtees. 

4 E. R. 162 

7 If a plaintiff sues a defendant who is 

out of the country, for a debt con- 
tracted here by his wife in his absence, 
and proceeds by distringas, the Court 
of C. P. will order the issues to be re- 
stored and set aside that writ. Greaves 
V. Stokes, 1 Taunt. 485 

8 But a plaintiff who did not know at 

the time of giving credit, that the de- 
fendant was out of the realm, may pro- 
ceed notwithstanding his absence, to 
cbmpel an appearance by distringas. 
So if the defendant, residing abroad, 
carries on trade in England. Gurney 
V. Hardenhurgh, 1 Taunt. 487 

9 On motion for leave to issue a distringas 
under stat. 51 G. 3. c, 124, the party 
moving must swear, that he believes 
that the defendant absconds, or keeps 
out of the way, to avoid being served 
with process : and also his reason for 
such belief. Donne v. Crewe. 

1 Marsh. 267 

S. P. determined in Scott v. Gould, 

4 Taunt. 156 

10 The affidavit of service of a summons, 
made in order to move for a distringas, 
must set forth the tenor of the sum- 
mons served. Hill v. Wilkinson, 

4 Taunt. 619 

1 1 The Court will not grant a distringas 
to compel an appearance on the ground 
that the defendant is out of the king- 
dom. Jordan v. Bell, 1 Marsh. 292 

12 An inferior officer, in justifying un- 

der a warrant of attachment issued by 
a sheriff* under justicies, need not 
shew any return of the writ or war- 
rant. Neither need he shew that a 
summons issued before the distringas, 
Moore v. Taylor. 5 Taunt. 72 

13 The statute 51 G. 3. c. 124. s, 2. re* 

gulating process by summons and dis- 
tringas, does not extend to counties 
palatine. ibid, 71 

14 Seeds, as to the Court of Exchequer. 

id, 71, n. 

15 The taking an unreasonable quantity 
of goods under process of attachment. 
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does not make the officer a trespasser 
ab initio. Moore v. Taylor. 

5 Taunt 71 

16 The instructions called a prmcipe, 

given by the attorney to the Jilazer, 
are not process in the cause; and it is 
not necessary that they should contain 
a clause of ac ctiam. Boyd\. Du- 
rand. 2 Taunt. 161 

17 It is not necessary to add the name of 

tlie filazer to a common capias in C. P. 
Frost V. Eyles, 1 H. B. 1^0 

IS Affidavit of defendant against J. 
capias against A. and B. and declara- 
tioti against only, by whom hail 
was put in, helj regular. Forbes v. 
PInllips. 2N.R.98 

19 The return d^ of a clausum fregit 
and the quarto die post, are both reck- 
oned inclusively : There is no difler- 

. ence whether tie return day he on a 
Sunday or any oihei* day; if it is on 
a Sunday the plahtifF must appear on 
Wednesday. Faip v. Coken, 1 H. B. 9 

20 If a defendant lie arrested after the 
writ is returnable, the officer cannot 
legally detain hi|a (though for the 
shortest time) uniil the writ he conti- 
nued. Loveridge v. Plaistow. 

2 H. B. 29 

21 A capias directed to the sheriff of 
Middle,scx, held had when served in 
London. Willis r, PendrilL 

2 N. R. 167 

22 The Court of C. P. w^ill not quash a 

writ, on the ground of its having been 
served in a wrong county. Watson v. 
Sledman. 1 Marsh. 9 

23 A plaintiff in a penal action may sue 
in his own name, \i^ithout an attorney, 
and subscribe the process with bis own 
name as attorney for the plaintiff, in 
any action, whidi is no irregularity. 
La Gruc, q. t. v. Fenny. 2 H. B. 600* 

(b) By Bill. 

See iiiREGULARiTY, tubcre waved, 
post, page 576. 

1 The custos brevium is to indorse on 
every writ on what day and at what 
hour it is filed. Beg. Gen. T. 33 G. 3. 

3T.R.787 

9 Process issued out of the Courts at 
Westminster into the Isle of Ely, goes 
in the first instance to the sheriff of 


Cambridgeshire, who tiiereunop issues 
his mandate to the bailiff of the fran- 
chise. Grant v. Bagge. 

3 E. R. 128 

3 Writs issued out of the Court of King’s 
Bench against persons within the bo- 
rough of Southwark, are to be directed 
to the sheriff of the county, who issues 
his mandate thereupon to the bailiff of 
the borough ; and not to the bailiff in the 
first instance. Bowring v. Pritchard. 

U E. R. 289 

4 The Court will take notice in pleading 
of the issuing of the bill of Middlesex 
on a day in vacation, though it be not 
pleaded to have issued as of the pre- 
ceding Term. Harrington v. Taylor. 

15 E. R. 378 

5 Only the defendant or defendants in 
one action can be included in a bail- 
able writ : seeds if the writ be not bail- 
able. llolland V. Johnson. 

4T.R.695 

6 The plaintiff’ after suing out common 
process, may sue out a bailable writ for 
the same cause, and arrest the defen- 
dant, before he discontinues the first 
action. Bishop v. Powell. 

♦ 6T. R. 616 

7 Seeds, if the first writ be bailable. 

6 T. U. 616 

8 An omission in the ac etiam part of 

the writ of the mm for which the de- 
fendant is arrested on bailable process 
is irregular, and he cannot be holden 
to special bail thereon. Davison v. 
Frost. 2 E. R. 305 

9 A bill of Middlesex may be returnable 

the same day that it is sued out. Ox- 
lade v. Davidson. 4 T. R. 610 

10 'fhe Court will quash a writ for irre- 
gularity if it have an informal return, 
although the day of the return be 
equally certain as in the common 
form. Reubel v. Preston. 

5 E. R. 291 

1 1 If the plaintiff prove a cause of action 

before the bill filed, though after the 
writ sued out, it is sufficient, as well in 
the case of bailable as common writs. 
Best V. Wilding. 7 T. R. 4 

12 The plaintiff is entitled to recover for 
goods sold and delivered upon credit 
for a certain time ; it appearing by the 
special memorandum that the bill waa 
filed on a day subsequent to the expi- 
ration of the credit, though the writ 
appeared to have issued before. But 
ii the delfendant were actually arrested 
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before the credit expired, semhle, that 
he has his remedy in damaj^s. Swan- 
cott V. Westgarth. 4 E. R. 75 

13 Evidence of an account stated, where- 

by the defendant admitted a certain 
balance due to the plaintiff^ is not done 
away, but confirmed by evidence of a 
foreign judgment recovered by the 
plaintiff for the same sum, with a 
stay of execution for six months to 
enable the defendant to prove a coun- 
ter demand, if lie had any ; and the 
plaintiff not having declared till after 
that period, it was held no objection 
that the writ was sued out and the 
defendant arrested before. Hall v. 
Odber. IIE.R. 118 

14 Where an action must be brought 

within a limited time, it is sufficient 
for the plaintiff to prove a writ sued 
out within such time, and his declara- 
tion within a year afterwards, without 
shewing. such writ returned. Parsons 
V. Kirtg. 7 T. R. 6 

15 But if a first writ be sued out within 
the time, and continued by a subse- 
quent writ sued out after the time, be 
roust shew the fii*st writ tohave l>een re- 
turned. Harris v. Woolf ord. 6T. R6I7 

16 And where the first writ issued 

within the time, but was neither served 
or returned, and^in the same Term, 
but after the expiration of the limited 
time, a writ by continuance ivssucd 
and was duly served, and the declara- 
tion was of the same Term ; Held, that 
the first writ, not having been served, 
could not support the declaration, 
and not having been returned, could 
not be connected with the second writ 
so as to support the action. Stanway, 
V, Perry, B. & P. 157 

17 But if the first writ be returned, the 
continuances may be entered at any 
time. Harris v. Woolford. 6 T. R. 617 

18 An attachment of privilege is not a 

continuance of a bill of Middlesex, so 
as to avoid the statute of limitations. 
Smith V. Bower. 3 T. R. 662 

19 Service of a latitat at eight o'clock in 
the evening of that day when it is re- 

■ turnable is good, though the declara- 
tion be left in the office in the course 
of the same day. Robertson v. Dousdas. 

1T.R.J91 

SO So is service of a latitat, though the 
defendant afterwards applied to settle 
^e debt, and do not take the objection 
till served with a rule to plead. Taylor 
y. Philips. 3E.R. 155 


21 Service of a writ (directed to the 

sheriWof Northumberland) in Newcastle^ 
upon-Tyne, was held good. Busby v. 
Fearon. 8 T. R. 235 

22 A writ may lie served on the day on 
which it is returnable, and notice of 
declaration may be given at the sanje 
time. Haynes v. Jones. 3 Taunt. 404 
See Pope v. Turner. 

4 Taunt. 818. post,p. 572 

23 Delivery of process, sealed up in a 
letter, in the absence of the person to 
whom it is addressed, is no service but 
from the time when the letter is opened. 
Arrowsmith v. Ingle. 3 Taunt. 234 

24 If a person vvho has corresponded on 

the subject of the action, and to whom 
process is sent incloed in a letter by 
the post, wilfully refuse to receive the 
letter, it shall be deemed good service 
on him though he lever read it. Al- 
dred v. Hicks. 5 Taunt. 186* 

S. C. 1 Marsh. 8 

25 Service of notice of plea filed on a 
Swndrty is void, by const ruction of the 
stat. 29 Car. 2. c. s. 6. which avoids 
all process, &c. irved on that day. 
Roberts v. MonkJmse, 8 E. R. 547 

(c) Notice to appear. 

1 The English notice to appear, re- 
quired by 5 G. 2 c. 27. s. 4. must be 
added to all common process where 

! the defentlant is not holden to bail, 
whether the cause of action do or do 
not amount to 10/. Lumky v. Fitz. 

7T.R. 337 

2 The notice is to be on the copy 

of the process, and not on the writ 
itself: and the service of such copy 
without the notice is irregular and 
will be set aside : though the Court 
discharged a rule for quashing the 
writ itself on this account. Lloyd v. 
Maurice. 9 E. R. 528 

3 Notice subscrilied to process to ap- 

pear on the quarto die post, is good. 
Sumner v. Brady. 1 H. B. 630 

4 But the Court of C.P. have since ordered 
that the return-day should be inserted ; 
which they said was the practice pre- 
vious to the case of Sumner \. Brady, 
and more conformable to the sta- 
tutes. Rushton V. Chapman. 

2 B. & P. 340 

5 If the English notice at the foot of 
common process require the defendant 
to appear at a return day in an inw 



Appearance, [PRACTICE. II. III.] Declaration. 571 


possible year, it is not such an irregu- 
larity for which the Court will set aside 
the proceedings. Steel v. Campbell. 

. 1 Taunt. 424 

6 The notice to appear annexed to coui- 
mon process must contain the name of 
the defendant on whom it is served. 
Worgman v. Plank, 1 H. B. 100 

7 Summons and English notice to ap- 

pear at the return of the writ l^eiug 
from Easter-day in one month, is bad. 
Ingle V. Trotter, 4 Taunt 751 

S The English notice to appear at the 
foot of a writ of attachment must con- 
tain the date of the day of appearance 
in words at length, mi figures. PinerS, 
V. Hudson, 1 M.&S. 119 

9 In the notice to appear, required by j 
5 G. 2. c, 27. s. 1 . to be written at 
the bottom of the copy of process 
served on the defenoant, the year, as 

• well as the day of the month, must be 
in words at length. Rogan v. Lee. 

1 Marsh. 272 

10 The leaving with a woman at the de- 
fendant's house f whom the witness be- 
lieved to he a meiral servant of the de- 
fendant, a copy of the summons to ap - 
pear and aii'Wer to the oflence charg- 
ed, (to which woman the original was 
also shewn,) is a sufficient summons 
within the stat. 32 G, 3. c. 17. 
Ilex V. Chandler. 

14 E. R. 267 

II. APPEARANCE. 

See BAIL, ante 97, &c. 

1 Where proceedings are by original, 

plaintiff in error cannot be ruled to 
appear before the quarto die post of 
the return day of the alias scire facias, 
where nihil had been returned. Sharp 
V. Clark. 13 E. R. 391 

2 An appearance entered after the essoin 

day, and before the day of full Term, 
may be entered as of the preceding 
Term; and therefore, a non pros en- 
tered after the second Term for want 
of declaring before the end of such se- 
cond Term is good. Prigmore v. 
Bradley. 6 £, R. 314 

3 The rule that a voluntary appearance 
shall be of none effect unless some 
process be sued out within 14 days 
after such appearance, cannot be taken 
advantage of by any but the defendant, 
unless some particular fraud is alleged. 
Mackreth v. Jackson, 

1 M. & S. 408 


111. PLEADINGS. 

(a) Declaration. 
iS'ee PLEADING 1. an/r, 512. 

REPLEVIN, VARIANCE, pOH. 

1 If the plaintiff sue the defendant hy a 
wrong Christian name, and the defen* 
dant appear by his right name,^ the 
plaintiff may declare against him by 
such right name. Doe v. Batcher. 

3 T. R. 611 

2 Seeds, if the plaintiff file common bail 

for him according to the statute by 
hisi right name. 3 T. R. 611 

3 It is irregular to hold a defendant to bail 
in assumpsit, and then to declare in tro- 
ver. Tetherington v. Golding. 7 T. R. 80 

4 Arrest by the name of Weston; de- 
claration de bene esse against ' Wasson/ 
sue by the name of Weston : Held re- 
gular by C. P. Sufumers v. Wason. 

1 B. & P. 105 

5 Defendant was served with a writ 

styling him “ John,'* he did not ap- 
pear, but plaintiff entered a common 
appearance for him, and declared 
against him conditionally by the name 
of '' William, sued by the name of 
John Held irregular. Greenslade 
V. Rotheroe. 2 N. R. 132 

6 In process not bailable, if the writ be 

joint and the dedaralion several, it 
is regular. Seeds in bailable process. 
Stable V. Ashley. 1 B. & P. 49 

7 In bailable process the plaintiff can- 

not declare against one defendant se- 
parately upon joint process and affide* 
vit to hold to bail against two, though 
they were sued upon a joint and se- 
parate promissory note. l^wen v. 
Smith, 4 East. 589 

8 If plaintiffs sue out joint and bailable 

process against four defendants, they 
cannot declare against one separately, 
though the others are out of the ju- 
risdiction of the Court. Thompson 
V. Cotter, 1 M. & S. 55 

9 It is irregular to file a declaration in 

the office, when the defendant's place 
of residence is known to the plaintiff. 
Oldham v. Barrel. 7 T. R. 26 

10 The plaintiff may deliver a declara- 
tion against the defendant condition- 
ally before the lime for his appearing 
is past, and file common bail for him ; 
but after that time he must bring the 

! defendant into Court before he can 
declare. Smith v. Painter. 2 T. R. 719 

11 Where process is returnable on the 
last return of the Term, a declaration de 
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bene esse may be filed^ with notice to 
plead within th^ four first days of the 
next Term. Abbey v. Martin. 

1 H. B. 533 

13 The plaintifT cannot deliver a decla- 
ration de bene esse after the time for 
the defendant’s appearance is expired. 
Baker v. Cooper. 6 T. R. 548 

13 If one of three defendants in a joint 

action appear to a quare clausum fregity 
:|nd the two others, being arrested on 
Wilable process, have till the ensuing | 
Term to justify bail, and the plaintiff' 
previous to that time deliver a decla- 
ration against all three, indorsed " con- 
ditional! v until special bail is per- 
fected This is irregular. Turner 
V. PortalL 2 N. R. 231 

14 And the practice is the same whether 

the process be bailable or not bailable. 
Kenman v. Bean. 2 N. R. 433 

15 One of two defendants having been 

holden to bail in Trinity Term, the 
plaintiff proceeded to outlawry against 
the other, and delivered a declaration 
gainst the former on the first day of 
Easter Term, not having obtained a 
rule for time to declare : Held, that 
the cause was out of Court. Sykes v. 
Bauwens. 2 N. R. 404 

16 Defendant having been arrested on a 
capias, returnable on the first return 
of the Term, on the day before the es- 
soin day, took out a summons to stay 
proceedings upon payment of the 
debt and costs; on the essoin day 
plaintiff filed a declaration de bene 
esse, and on the day after the essoin 
day defendant obtained an order to 
stay proceedings : Held, that the 
plaintiff Was entitled to the costs of 
the declaration. Fawcett Christie. 

2 B. & P. 515 

17 If a writ be returnable in the first re- 
turn of the Term, and the defendant 
give notice that the debt and co.sts will 
be paid before the appearance day, 
and accordingly tender the debt and 
costs of the writ before that day, the 
plaintiff* is not entitled to the costs of 
a declaration delivered de bene esse. 
Partington v. Williams. 2 N. R. 398 

18 If, after a plea in abatement, the 
plaintiff* enter on the roll quod hilla 
cassetur et defendens eat sine die, be may 
at any time during the same Term 
in which the writ is returnable, deliver 
a declaratipu by the bye against the 
djBfeiidaQU MiUcs v. Andrews. 

5 T. R.634 


19 A plaintiff in a qui tarn writ cannot 

declare by the bye in his own name, 
before he has declared in chief. Delves, 
V. Strange. 6 T. R. 158 

20 Nor can a plaintiff in any case de- 

clare by the bye before he has de- 
clared in chief. Tetker ington v. 6’o/r/- 
ing, 7 T. R. 80 

21 But the taking put of the office a de- 

claration by the bye, which was deli- 
vered before anjr declaration in chief, 
is a waver of thq irregularity. Archer 
V. Barnes. • 3 E. R. 342 

22 In C. P. notice of declaration is not 
necessary in bailable actions. Holm 

« V. Bargus. 2 B: & P. 42 

23 Notice of declaration for' Saturday, 

Sunday being the essoin day of tlie 
Term, held a nullity. Moffat v. Cur- 
ter. *2 N. R. 75 

24 Where the declaration filed in the 
office before dbfendaut’s appearance 
was indorsed, filed conditionally,*^ 
and judgment afterwards signed for 
want of a plea, the Court held it re- 
gular: thougli llie notice served on 
the defendant was of a declaration ge- 
nerally. Cort V. Jacques. 8T. R. 77 

25 Serving notice of declaration filed 
together with the writ at the same 
time IS irregular. Stewart v. Lund. 

12 E. R. 116 

26 It is not sufficient to stick up a no- 
tice of declaration in iheofiice, if the 
defendant’s last place of abode is 
known, for it ought to be served there. 
Moisten v. Culliford, 1 B. & P. 214 

27 If a defendant’s place of' abode be 
unknown, application must be made 
to the Court that affixing the difeclara- 
tion in the office may be deemed good 
service. Weller v. Robinson. 

1 Taunt. 433 

28 Service of notice of a declaration on 
a Sunday is bad, though the defendant 
accept It knowing it to be irregular. 
Morgan v. Johnson. 1 H. B. 628 

29 A defendant who is served with pro- 

cess and notice of declaration both oir 
the return-day of the writ, may treat 
the declaration and notice as a nullity. 
Pope v. Turner. 4 Taunt. 818 

(5) Imparlance, and Time for Pleading. 

1 On all process returnable in C. P. the 
last return of any Term, if plaintiff de- 
clares in London or Middlesex, and 
defendant lives within twenty miles of 
London^ defendant shall plead within 
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four days after declaration Bled or de- 
livered with notice to plead, without 
any imparlance : provided declaration 
is filed, &c. on the rctnrn-day or the 
day after, or if the return-day is a 
Saturday, on the Monday following. 
In the country eight days are given io 
plead in like manner. Reg, Gen, C. 
P. H. 35 G. 3. 3 H. B. 552 

2 If a writ be returnable the last day of 
one Ttrin, and the defendant do not 
justify bail until the fourth day of the 
next, he is not entitled to an impar- 
lance to the third Term, though the 
plaintiff' do not deliver a declaration * 
de bene esse, before the essoin day of 
the second Term. Rolleston v. Scott. 

5 T. R. 372 

5 And where, in such case, the plaintiff' 
declared after the bail had justified, 
and signed judgment in the same 
Term for want of a plea, the Court of 
C. P. held the judgment to be regular. 
Bcdley v. Hanilei\ 2 13. & P. 126 

4 But if the writ by which a replevin is 
removed, be returnable on the first 
return of the Term, and the plairitilF 
do not declare within four days be- 
fore the end of that Term, the defen- 
dant is entitled to an imparlance, 
though he has not appeared within 
the Term. Thomson v. Jordan, 

2 B. & P. 137 

5 When the defendant removes the 
cause by habeas corpus from an infe- 
rior Court, and the jdaintifF does not 
declare until the next Term, the de- 
fendant is not entitled to an impar- 
lance. Smith V. James. 6 T. R. 752 

6 Attendance on a Judge ^s summons for 
half an hour next immediately follow- 
ing the return thereof shall be deemed 
sufficient. Rvg, Gen, T, 35 G. 3. 

6 T. R. 402 

7 If the plaintiff do not declare within 
two Terms after the return of the 
writ, the defendant may sign Judgment 
of non pros ; but if no such judgment 
be signed, the plaintiff* may ’declare 
within a year. Worley v. Lee. 

2T. R. 112: 

And Penny v. Harvey. 3 T. R. 123 

8 In trover for goods, where the defence 

is that they were sold by the plain- 
tiff the Court will give the defendant 
time to plead, in order that he may 
obtain a discovery from the Court of 
Chancery in the mean time. Whit- 
ter V. Cazelet. * 2 T. R. 683 

9 la an order to enlarge the time for 

8 


pleading, the Court of C. P. Iield that 
the lime was reckoned inclusive of tie 
date of the order, but exclusive of the 
day when it expired. Kay v. White- 
head, 1 ij, -B. 35 

10 But in a subsequent <^ase it appears 
that the officers of the Court consi- 

• dered that the first and fast daya are 
both to be reckoned idclusively. 
Freeman v. Jackson, 1 B. & P. 479 

11 If a plea be demanded oh a Satur- 
day, the defendant has twenty-four 
hours to plead after the demand, ex- 

» elusive of Sunday, Solo?nons v. Fi'ee- 
man- 4 f R, 557^ 

12 Both in K. B. and C. P. a plea of 

tender may now be pleaded after a 
judge’s order for time to plead, 
Noone v. Smith. 1 H. fl. 369 

13 If a declaration be indorsed '' to 

plead in it must be understood 

to mean within the number of days 
allowed by the rules of the Court. 
lUfferman v. Langelle. 

2 B. & P. 363 

14 If a declaration be filed on the essoin 

day, with the usual notice indorsed, 
the defendant must plead in eight 
days from that lime ; although, by 
the rules of the office, no person is al- 
lowed to search for a declaration till 
the first day in full Jerm. Hutchinson 
V. Best. 1 Taunt. 22 

15 A defendant has the same time to 
plead after a delivery of a bill of 

I particulars as he had when the sum- 
mons for it was returnable. M'oiu- 
bray \. Schuberth. 13 E. R. 50S 

16 The defendant in a country cause is 
entitled to eight days’ notice to plead, 
although he has appeared and is resi- 
dent about two miles from London. 
Holland v. Cooke, 1 M. & S. 566 

(c) Rule to Plead. 

1 The rule to plead to an amended de- 

claration must be a four dj^s^ rule. 
Barton v. Moore. 8 T. R, 87 

2 Though a rule to plead expires on a 

dies non juridicus, the defendant is 
bound to plead on or before that day, 
and if he does not, judgment may he 
signed on the next day. Mesure v. 
Britten, 2'H. B. 616 

3 On a four-day rule for bail in scire 
facias to appear and plead, in Term, 
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Sunday, though an intermediate day^ 
is not to be reckoned. Wathen v. 
Beaumont. 11 E. R. 971 

4 A summons for further time to plead 
not attended by the party taking it 
out, does not wave the necessity of a 
rule to plead. Decker v. Skedden. 

3 B. & P. 180 
<5 On a rule to plead, reply, &c. in four 
days, if the party on whom the rule 
is made, delay complying with it till 
the morning of the fifth day, the ad- 
verse party may refuse to receive it, 
and sign judgment. Thomson v. RyalL 
4T. R. 195 

6 When time to plead has been obtained, 
if the defendant plead and give a rule 
to reply before the expiration of such 
time, the rule to reply will be of no 
avail unless he give notice of bis plea. 
Gandy v. Ban'owdale, 1 N. R. 273 

(d) Demand of Plea. 

1 A demand of a plea before the defend- 
ant has appeared, or the plaintiff filed 
common bail for him, is a nullity. 
Cooke V. Raven. 1 T. R. 635 

9 A demand of a plea may be made at 
the time of delivering the declaration. 
Edmonton (Churchward.) v. Osborne. 

6 T. R. 689 

3 No demand of a plea is necessary 
when the defendant is in custody of a 
sheriff. Wilkinson v. Brown. 

6 T. R. 594 

4 Nor is it necessary, in cases where the 

plaintiff sues the defendant in the cus- 
tody of a sheriff^ and the defendant, 
without notice to the plaintiff^ pro- 
cures himself to be removed to a dif- 
ferent custody. 6 T. R. 524 

5 So no demand of a plea is necessary, 
after a judge^s order for time to plead. 
Pearson v. Reynolds. 4 E. R. 571 
S. P. Baker v. Hall. 1 Taunt. 538 

6 Where the defendant is joined with 

his wife in the writ, he may enter an 
appearance for himself only ; and in 
such case the plaintiff cannot sign 
judgment for want of a plea, without 
demanding a plea. Clark v. Norris fy 
Ux. 1 H. B. 935 

(c) Issuable Pleas. 

See PLEADING. II. (d) ante, 514. 

1, After a defendant has obtained an 
order for time to plead on the terms 
of pleading issuably, he cannot plead 
the Statute of Limimtions, or any other 
plea which does not go to the merits: 


and if he plead such a plea, the Court 
will set it aside on motion. Stadholme 
V. Hodgson. 9 T. R. 390 

9 But this case was afterwards over- 
ruled, and the Court held that a de- 
fendant might in such case plead the 
general issue, and the Statute of Limi- 
tations. Rucker' v. Hannay. 

3 T. R. 124 

3 And the Court of C. P. refused to re- 

strain a defendant from pleading the 
statute, on setting aside a regular in- 
terlocutory judgment. Maddocks v. 
Holmes. 1 B. & P. 298 

4 The defendant cannot put in a special 
demurrer when he is under terms of 
pleading issuably. Berry v. Anderson. 

7 T. R. 530 

5 A defendant who is under terms to 
plead issuably, is not at liberty to 
take advantage of any objections upon 
special demurrer, of which he could 
not have availed himself upon general 
demurrer. Bell v. Da Costa. 

2 B. & P. 446 

6 Under a judge’s order to plead issua- 
bly, the defendant can only put in a 
plea which goes to the merits. — The 
plea of alien enemy is not such a plea. 
Simeon \. Thompson. 8 T. R. 7 1 

7 Under the conditions of pleading is- 
suably and taking short notice of trial, 
if a declaration is delivered after the 
sittings have begun, but so early that 
there would be time for notice of trial 
for the adjournment day, upon the 
defendant pleading instanter, that is, 
within twenty-four hours, he must so 
plead. Price v. Simpson. 

1 Taunt. 343 

(/) Puis Darrein Continuance. 

1 Defendant, after a verdict against 
him, obtained a rule for a new trial, 
which, after argument on a subse- 
quent day, was discharged ; he then 
pleaded a puis darrein continuance, 
intitled of the Term generally ; and the 
Court refused to order a special me- 
morandum of the day when it was 
filed, under these circumstances. 
Lovell V. Easiuff. 3 T. R. 554 

9 If a plea puis darrein continuance be 
filed and verified on oath, the Court 
cannot set it aside on motion, but are 
bound to receive it. 3 T. R. 554 

3 A pleapztw darrein continuance mny be 
leaded at nisi frius, although, there 
as been time to plead it in bank 
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Pkas, Filing, l{ Signature of. 

since the last continuance. Prince v. 
Nicholson, 5 Taunt. 333 

4 If it be verified by an affidavit which 

refers to the plea, and tlie plea is in 
the cause, the affidavit is sufficient, 
though not specially entitled in the 
cause. 5 Taunt. 337 

5 It is not discretionary with the judge 
at nisi prius, to reje(!t a plea pleailed 
puis darrein continuance, 5 Taunt. 337 

S. C. 1 Marsh. 70 

[g) Filing, Signature, and abiding by Pleas, 

1 If a plea be filed before the bail are 
perfected, it is a nullity, and does not 
become a good plea by perfecting the 
bail afterwards. Fenn v. Calvert, 

4 T. R. 578 

2 All double pleas must be filed, and not 
merely delivered to the plaintifF^s at- 
torney; though two pleas be pleaded, 
which separaU ly need only have been 
delivered. Harrison v. Franco, 

2 E. R. 225 

3 la C. P. a replication taking issue on 
a plea of payment to debt on an annu- 
ity bond, must be signed by a ser- 
jeant. Ellis v. Govey, I B. & P. 460 

4 Where a plea is signed by a serjeant, 
the replication should be signed also : 
though to this rule a similiter is an ex- 
ception^ for no judgment is required 
in merely joining issue. 1 B. & P. 4G9 

5 Although a defendant conducts his 

cause in person, if he files a special 
plea, it is a nullity, unless it be signed 
by a serjeant or counsel. Samuels v. 
Dunne, 3 Taunt. 386 

6 A demurrer must be signed 4>y a ser- | 
jeant. Douglas v. Child. 

2 B. & P. 336, 71. 

7 So must a joinder in demurrer ; for a 
serjeant ought to be met by a serjeant. 
Broker v. Simpson. 2 B. & P. 336 

4 Douglas v. Child, ib, n, 

8 Afters rule to abide by a special plea, 
or plead such other plea as the defend- 
ant will abide by, he can only plead 
the general issue. Hare v. Lloya, 

I T. R. 693 

Prout V. Dewar* 1 T. R. 693, n, 

9 ^ut afeer such a rule the defendant 

may plead the general issue, and give 
notice of set-off. Cockran v. Robert- 
son, 1 T. R. 693, n, 

IV. RULES, ORDERS, AND NOTICES. 

1 Service of rules, orders, or notices af- 


ter 10 o’clock at night, not valid. 
Reg, Gen. K, B. M. 41 G. 3. 

1E.R. 132 

2 No rules entered in the peremptory' 
paper shall be enlarged during the 
Term, or put off from the appointed 
day, by the consent of counsel, or of 
the attornies, without leave of the 
Court. Reg, Gen. K B. East. 41 G. 3. 

1 E. R. 497 

3 The rule for judgment must have 
four clear days, exclusive of the first 
and last, and of Sunday, before judg- 
ment entered. Roberts v. Stacey. 

13 E. R. 21 

4 Serving a rule to discontinue does 
not of itself discontinue an action ; 

* there must be an appointment to tax 
the costs. Whitmore v. Williams. 

6 T. R. 765 

5 On every appointment by the mastery 

the parly served shall attend such ap- 
pointment without waiting for a se- 
cond : otherwise the master shall pro- 
ceed ex-parte on the first ap^iointment. 
Reg. Gen. H, 32 G, 3. 4 T. R. 580 

6 The rule that final judgment cannot be 
signed till four days after the return of 
the habeas corpor a juratorum docs not 
extend to the case where the Term 
closes before the four days are expired. 
Thornas v. Ward, 2 B. & P. 393 

7 Evidence given upon trial by the de--^ 

fendant of his having paid money into 
Court under a rule, does not ^entitle 
the plaintiff to a reply. Reg, Gen. HU, 
50 G, 3. 2 Taunt. 267 

8 If cause is shewn against a rule in the 

first instance, the counsel who obtains 
the rule has a reply in support of his 
rule. Anonymous. 4 Taunt 690 

9 If a party obtaining a rule, do not 

choose to proceed on itf the other 
party cannot compel him. Doe d. 
Harcourt v. Roe. 4 Taunt, 883 

10 An enlarged rule may be made ab- 

solute at any time on the last day to 
which it stands enlarged. Shaw v. 
Masters. * 2 Taunt. 174 

1 1 The Court of C.P. will not grant a rule 
to quash an insensible plea. The plain- 
tiff may, at his own peril, sign judg- 
ment. Thomas v. Smithies. 

4 Taunt. 668 

12 After judgment on the defendant for 
a libel, the Court refused to make an 
order on the prosecutor, to deposit the 
original libellous papers, with the offi- 

, cer of the Court. Rex v. Caior, 

2E.R.361 
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13 A jirtge^s order ** that upon pftyineni 
of debt and ce^s by a certain day all 

should be stayed/* is 
orfy cdndiUhnal on the defendant. 
Frl’eAscr v. Eastman, ll E. R. 319 

14 Where, pendino: a suit, a parly obtains 
a Judged order for changing his at- 
tsorbey, it is unnecessary to file a new 
wdri^ant. Wood v. Plakt. 1 Taunt. 44 

15 The CoOrtof C. P. will relieve a party 
from the terms of filing no bill in equity, 
if the evidence of an answer in equity 
is necessary to attain the justice of 
the case. Grimionev, Bell, 

4 Taunt. ^54 

16 A consent indorsed on a Judge's 

BUfntnons binds neither party, unless 
the order be drawn up and served 
pursuant thereto. Joddrel v. . 

4 Taunt. 253 

17 Upon the death of the attorney in 
the cause, notice must be given to the 
opposite party of the appointment ol‘ 
the new attorney, before he can pro- 
ceed in the cause. Hyland v. Noaks. 

1 Taunt. 342 

18 A party called on to shew cause may 
oppose the rule in person, or by a new 
attorney, without notice to the other 
party of the order to change his at- 
torney. Lovegrove v. Dymond. 

4 Taunt. 669 

19 Notice of motion for the next clay 
served after nine o'clock at night is 
not^ufficient. Chessell v. Parkin. 

2 Taunt. 48 

20 Where a statute requiring any no- 
tice to be served, refers to the time of 

. pleading, or other legal proceeding in 
a suit, service on the party's attorney 
is good service. Howard v. Ramshoi- 

tom, 3 Taunt. 530 

V. lUKEGULARITY. 

Where waved, 

1 A defendant who complains of irre- 

gularity in process must, if he has an 
Opportunity, apply to have it set aside 
before the plaintiff has taken any fur- 
ther steps in the cause. Downes v. 
Withevington, 2 Taunt. 243 

2 The defendant must take advantage 
of an irregularity in the writ before 
appearance. Fox v. Money, 

1 B. & P. 250 

3 It is irregular if a capias be served 
after the date of the return, and if 
there be not 15 days between the 
testt and the return. But if the de- 
ifendaht idl&e the declaration out of the 


office, he thereby waves all preening 
irregularity, J^iale v. Fuller, 

IH. B.^22 

4 A special capias issued upon an affi- 
davit, sworn at the Bill of Middlesex 
Office, is irregular; but if the defen- 
dant be arrested under it, and put in 

’ special bail, he thereby waves the irre- 
gularity. Dalton V. Barnes. 

T M. & S. 230 

5 Where the debt was paid after an 
alias pluries writ issued, the defendant 
cannot object at the trial that the 
latitat was not returned ; for at any 
rate if the alias pluries were the com- 
mencement of the dcaion, it is only 
an irregularity, which, though a 
ground for application to the Court 
to set aside the proceedings, yet hav- 
ing been once waved, cannot after- 
wards be objected to. Neither can it 
he objected at the- trial that when the 
debt was paid, the defendant had no 
notice of any action commenced or 
costs incurred. Toms v. Powell, 

‘ 7.E. 11.536 

6 Where the defendant was summoned 
to appear before the King's Justices 
at Westminster upon the morrow of 

I Saint : the Court held that the 

I defect might be waved by his subse- 
quent conduct. Harris Mullet. 

1 Taunt. 59 

7 Taking out a summons before a Judge, 

to stay proceedings on the bail bond, 
is a waver of an irregularity in the 
notice of the declaration. Davis v. 
Owen. 1 B. & P. 342 

8 It is a matUr of public policy that 
no proceedings of the nature described 
in the statvUc should be had on a Swi- 

! day ; their irregularity, therefore, 
cannot depend on the assent of tlie 
party to wave the objection to pro- 
ceedings absolutely avoided by the 
statute. Taylor v. Phillips, 3 £. R. 1 56 

9 If plaintift' take a plea out of the of- 

fice and keep it, he waves any objec- 
tion to the plea, on the ground of its 
having been pleaded by a new attor- 
ney, without any order to change 
the attorney. Margerem v. Makil- 
waine, 2 N. R, 509 

VI. PROCEEDINGS. 

(a) Where staid, 

1 If default be made in pay ment of th^ in- 
terest on a bond, the principal whereof 
isnotyef due; theCourtof C.P. will not 
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. stay proceedings on payment of the 
interest and costs. Tighe v. Crafton, 
2 Taunt. 387 

2 C., by virtue of an order from B. to 
receive ail money due to him on a 
particular account/ obtains three out 
of four instalments due from A. to 
B. on that account ; these payments 
are afterwards questioned by B., who 
brings his action against A. for the 
whole sum^ and at the same time C.^ 
demanfls his fourth instalment ; an 
application to the Court of C. P. by 
A. to stay proceedings in an action 
against him by B., on his paying the 
fourth instalment to such person as 
the Court shall appoint, was refused. 
Macdonald v. Paslcy. 1 B. & P. 161 

% If separate actions brought against 
the acceptors and indorsers of a bill of 
exchange, the Court will stay the pfo- 
ceedings against any of the indorsers, 
on payment of the bill and costs of that 
action; but not against the acceptor, 
without payment of costs in all the ac- 
tions. Stiiith V. Woodcock. 4 T. R. 691 

4 Upon a note of hand, the payee in- 
dorsed that if the interest was paid 
on stipulated days during her life, the 
note should be given up. A payment 
of the interest being omitted, and ac- 
tion commenced on the note: Held, 
that the Court of C P. had no power to 
stay proceedings on payment of the in- 
terest and costs. Steel v. Bradjidd. 

4 Taunt. 227 

5 Trying a feigned issue without the 

consent of the Court is a contempt of 
the Court; and after such a tcial they 
will stay the proceedings. Hoskins v. 
Berkelei/. 4 T. K. 402 

6 Proceedings in an action stayed, it 
being sworn by the defendant, and not 
denied by the plaintiff, that the debt 
was under 40^. Wellington v. Arters, 

5 T. R. 64 

7 If it appear to the Court that the 
debt sued for is under 40 j. they will, 
on motion, stay the proceedings before 
trial. Kennard v. Jones. 4 T. R. 49o 
See COSTS II. {b) ante, 215. X. 224. 

8 If a party proceed by action and in- 
dictment for the same assault, the 
Cou;'^ of C. P. will not compol him 
to make his election : Nor will they 
stay proceedings >13 an action on the 
ground of a bill depending in Clian- 
cery for the same cause. Jones w. Clay. 

\ B. & P.191 
V, CM ' « B. & P. ixjf 


9 A. delivered goods under the value of 
40s. to a carrier in London, pursuant 
to an order from B. resident in Leices-^^ 
tershire, and received the goods in the 
latter county : Held, that no action 
for the goods could be maintained in 
the County Court of Leicestershire, 
and that the Court of Common Pleas> 
therefore, could not stay proceedings 
in an action commenced in that Court, 
Harwood v. Lester. 3 B. & P. 617 

10 If an action on the case for an injury 
to a house for which the plaintiff has 
delivered a bill of \l. lO^. be com- 
menced in the superior Courts, pro- • 
ceedings therein may be stayed, the 
plaintiff ^s remedy being in the County 
Courts. Melton v. Garment. 2 N. R. 84 

11 The Court of C. P. will not stay pro- 

ceedings in an action for the escape of 
a certificated bankrupt taken in execu- 
tion, and released by the sheriff upon 
production of his certificate. Sherwood 
v. Benson. 4 Taunt. 631 

12 The Court will not stay judgment and 

execution on a summary application^ 
because the plaintifis after verdict be- 
came alien enemies. Vanbrynen v. 
Wilson. 9 E. R. 321 

13 A summons for time to enter the 
issue when returnable is a stay of pro* 
ceedings. Anthill v. Metcalfe. 

2 N. R. 169 

14 If a plaintiff deposit a negotiable in- 
strument on which he issuing; at the 
same time giving notice of the action, 
he docs not thereby part with his right 
of action ; and if the depositary sues on 
the same instrument, the Court of C. P, 
w ill not, at the instance of the defendant, 
stay the proceedings in the first action. 
Semb. That the Court would restrain 
the depositary from suing on the in- 
strument, on the ground that he re- 

.ceiving it with notice of the suit then 
pending, must be considered as having 
consented that the first action shall pro- 
ceed. Marsh V. Newell. 1 Taunt. 109 

15 If a plaintiff discontinue an action 
stayed in another Court by a consoli- 
dation rule, and commence an action 
against the same defendant for the 
same cause in C. P, the latter Court will 
stay proceeding until after the trial of 
thti cause mentioned! the consolida- 
tion rule. Parkins, fkoti. 1 Taunt. 565 

16 The pi ainti ft' being indicted for felony, 

sued a banker for mpney the plaintiff 
had paid him, which was to 

be the produce of the felony ; 



57S Proceedings. [PRACTICE. VI.] W/icn set aside. 


of C. P. on application will slay the 
proceedings until after tlie trial of the 
indictment. Deakin v. Praed. 

4 Taunt. 825 

(h) When set aside. 

See PROCESS, ante, 568, 9. 

And see the Table of Titles prefixed 
to this Digest. 

1 If a rule to set aside proceedings for 
irregularity with costs be discharged, 
it must be understood that the rule is 
discharged With costs. Reg. Gen. (K B.) 
M. 37 G. 3. 7 T. R. 82 

t A defendant may move to set aside the 
service of a writ for irregularity, at any 
time before a new sUp is taken in the 
cause. Dandv. Barnes. 1 Marsh. 403 

5 If the Court of C. P. directs any pro- 
ceedings to be set aside on terms, tlie 
terms are a condition precedent^and till 
performance of the t^^rms the proceed- 
ings stand, and the plaintiff may pursue 
them without application to the Court. 
Dodsleyv. Lady Majnilton. 5 Taunt. 1 

4 If a plaintilh having served an irregu- 

lar process, the defendant gives him 
notice of the irregularity, and that if 
he proceeds thereon, the defendant 
will move to set aside the proceedings; 
this is an exception to the ordinary 
rule, that the party applying to set 
aside irregular proceedings, must come i 
before the other party has taken any 
further step in the cause. Topping 
V. Luge. 5 Taunt. 33u 

h The Court set aside a distringas exe- 
cuted upon the goods of the wife of a 
surgeon in the navy, serving on a fo- 
reign station, the debt not being con- 
tracted in the wife’s trade. Wilson v. 
Spilsbury. 3 Taunt. 145 

6 A plaiutilF having sued out writs of 
capias into two counties and arrested 
the defendant in botli, who gave bail 
in both, the Court of C. P. directed 
that the bail first given should stand; 
the proceedings on the second arrest 
were set aside, and the plaintift* or- 
dered to pay the costs of those proceed- 
ings. Bullock v. Moiris. 2 Taunt. 67 
Se(‘ RAIL, ante, 105. 

7 Proceed! figs set aside because the bill 
of Middlesex was served in the city of 
London. Borman v. Bellamy. 

1 T. R. 187 

5 The Court refused to set aside a bill 
of Middlesex, which was to answer 
plaintiff in a pica of debt, instead of 
trespass. Barber y. Lloyd, 2T, R, 513 

6 


9 But the Court refused to set aside tb<f 

proceedings merely because the de- 
fendant was served with a latitat in 
Middlesex; service is sufficient if it 
gives personal notice to the party, 
provided it be not a bailable process. 
Kelly V. Shaw. 6 T. R. 71 

10 The Court set aside a latitat directed 
to the sheriff of Middlesex, for irre- 
gularity. Price V. Jackson. 

1 M. & S. 442 

11 The Court refused to set aside the 

proceedings, though the notice of de- 
claration was not served till half after 
ten at night. 1 T. R. 192, n. 

12 If the plaintiff hold two defendants 

to bail on a joint writ, and declare 
against them severally, the Court will 
set aside the proceedings. Moss v. 
Birch. 5 T. R. 722 

13 Bailable process against tw o, decla- 
ration against one only, the Court set 
aside the declaration for irregularity, 
though it had been taken out of the 
office by him against whom it w^a«i 
fried. Chapman v. Eland. 

2 N. R. 82 

14 If the latitat be sued out against 
the defendant by one Christian name 
and the alias by another, and the 
]>luiiitiff afterw^ards proceed, the Court 
will set aside the proceedings for ir- 
regularity. Corbet v. Bates. 

3 T. R. 660 

15 If a defendant be served w ith process 
by a wrong Christian name, and after- 
wards the plainliff enter an a|>pearance 
for him and serve him with notice ot 
declaration by his right name, and 
proceed to judgment and execution, 
the C’oiirt will not set aside llie pro- 
ceeding for irregularity merely on the 
ground that the defendant never ap- 
peared, because he ought to have 
pleaded such misnomer in abatement. 
But he was afterwards let in to de- 
fend on payment of costs, and swear- 

, ing to a mistake of the practice and to 

[ merits. Oakley w Giles. 3 E. R. t67 

16 If a defendant be served with a writ, 
by a wrong Christian name of W., 
and do not appear to it, the plaintiff 
cannot file common bail for him in 
bis right name of £. sued by the nafue 
of IP., nor declare against him de bene 
esse in that form : and the proceedings 
were set aside for irregularityi after^ 
interlocutory judgment signed for 
want of a plea. JJring v. Dickenson. 

11 £. R. 225 



ih'occedin^s, j^PRACTICIi. Vl.J When set aside. 579 


1 7 After a writ sued out, and common 

bail filed, against a defendant by the 
name of J., it is irregular for the 
plaintiff to declare against him by the 
name of /?., sued by the name of J., 
(he not having then appeared), and 
the defendant may set aside the pro- 
ceedings before pica. Dehenoy v. Can- 
nm. 10 E. R. 328 

18 So if the defendant's name be pro- 

perly inserted in the copy of the pro- 
cess served, but a quite dilTlrent name 
in the notice at the foot thereof. Jams 
V. Armytage. 2 B. & P. 38 

19 Tlie defendant, having given a bail- 
bond to the sheriff on his arrest, and 
being afterwards served with notice of 
declaration ; if he do not plead in 
abatement for a misnomer within the 
four first days, tlie Court will not after- 
wards (though before pleailing in chief) 
set aside the procce<hngs upon motion, 
on the ground that he had been ai- 
rested and declared against by a w rong 
Christian name. Binfield v. Maxwell. 

15 E. R 159 

SO If m a joint action against two, it ap- 
pear that one of the defendants has 
been outlawed upon ditferent process 
from that by which the other was 
brought into Court, and no connexion 
be shewn between the several writs of 
capias issued against each, as referable 
to the same original ; as w here the one 
was outlawed upon process by origi- 
nal, tested the l6th of April, return- 
able on the first return of Easter Term, 
and continued regularly down to the 
time of the outlawry ; and the other 
was arrested upon a special testatum 
capias issued on the 24tli of April in 
Hilary vacation, and tested in the pre- 
ceding Hilary Term ; to which bail 
was put in, and the plaintiff declared 
against him alone, alleging the out- 
lawry of the other detendant in the 
same ^uit; the Court will set aside iht- 
declaration for irregularity. Haigh 
V. Conway. 15 E. R. I 

21 Where a defendant is held to hail on 
a writ issue! i against himself and an- 
other, and the plainlift declares against 
one only, the Court of C. P. will set 
aside the declaration and sui*seijueiii 
proceedings. Jonge v. Murray. 

I Ivlarsli. 274 

22 If A. sue C.. the printer, and B. .-ue 
D. the proprietor oi a newspaper for 
two libels, and respectively recover 
judgments^ and then J. conmiLiice , 


an action against D., and B. against 
C, for the same libels, the Court will 
not set aside the ])roceedings in the 
latter aclions4 Martin v. Kennedy, 
Banning v. Perry. 

2 B. & P. 69 

23 Upon a motion to set aside an eject- 
ment and restore the possession upon 
payment of the rent due, and costs, 
the rent must be calculated only to 
the last rent day, not to the day of 
computing. Doe d. Harcouri v. Roe. 

4 Taunt. 883 

24 If an action be brought dti a judg- 
ment, which is irregular, the whole 
proceedings may be set aside in one 
rule. Barlow v. Kaye, 4 T. R. 638 

25 The irn gularity of giving a rule to 
plead hefurt' the delivery ol the decla- 
ration, is w aved by putting in any plea, 
though a nullity : but such inopera- 
tive plea having been put in without 
authority by a new attorney for the 
defendant, wilhoul any order to change 
the attorney, the judgment which had 
been signed as for want of a plea was 
set aside. Perry v. Fisher. G E. R. 549 

26 If two defendants in trespass suffer 

judgment hy i.efault, and the plaintiff’ 
execute writs of inquiry against them 
separately, and take several damages 
against them, it is irregular. And if 
the plaintiff enter up final judgment 
witli those several damages against the 
defendants, it is erronetms. But the 
Court will permit the plaiiiliff to S( i 
aside his own proceedings before final 
judgment on payment of costs. Mit- 
chell V. Milbank. 6 T. R. 1 99 

27 If a defendant acce})t a declaration, 

and act as if an appearance has heen 
entered for him, the Court of C. P. will 
not afterwards permit liiiii to set aside 
♦a judgment for want of an appearance 
having been entered. IVilliams v. 
Strahan. 1 N. R. 309 

28 If a declaration he delivered, indorsed 
” delivered conilitionally,^^ a rule to 
pl< ad given, and a demand of plea 
served, ami judgment be signed for 
waiH of a plea, the Court of (>. P. will 
set it aside as ii regular, there being no 
nolite U) pleavl. Heath v. Hose. 

2 IS. R 223 

29 Where the defendant and his attorney 
had been informed that a notice of de- 
claration was stuck up in the office, the 
otfice, v’ourtuf C. P. refused to set a?ide 
a judgment inr want of service of the 

P e 2 
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notice at the defendant’s last place of 
abode. Losemores. Cohen. 1 N. R. 279 

SO If an appearance be entered in the 
name of an agent to the attorney for 
the defendafct, and the plea be deli- 
vered in the name of the attorney, and 
the plaintiff thereupon enter up judg- 
meht for want of a plea, the Court 
will set aside that judgment for irre- 
gularity. Buckler v. Rawlms, 

3B.&P. Ill 

31 If a defendant die on the night before 
the trial of a cause at the sittings in 
Term, a verdict obtained in such 
cause, lind the judgment entered up 
thereon, will be set aside upon appli- 
cation to the Court. Taylor v. Harris. 

3 B. & P. 549 

32 A defendant executor against w^hom 

a judgment had been signed, and who 
had a good legal defence, having re- 
fused equitable terms of compromise, 
the Court of C. P. denied him the 
indulgence of setting aside the judg- 
ment and permitting him to plead. 
Jinonymous, 4 Taunt. 885 

38 A young man gave bills for the amount 
of a gaming debt; and when they were 
due he renewed them with the then 
holder, and, for the last bills, when 
due, he confessed a judgment. The 
Court of C. P. would not set aside the 
judgment, unless he could affect the 
holder of the bills with notice, but 
permitted him to try that fact in an 
issue. George v. Stanley. 4 Taunt, 683 

34 A plaintiff having tendered an issue 
to a plea, and demanded a rejoinder, 
where the defendant was under terms 
to rejoin gratis, and signed judgment 
for want of a rejoinder ; the Court of 
€. P. held the judgment regular; but 
set jt aside witiiout costs, because the 
plaintiB might have added the similiter 
himself. Wye v. Fisher. 3 B. & P. 43 

35 Where usurious securities have been 
acted upon, and the money partly paid 
by the borrower, the Court of C. P. will 
not set aside a judgment and execution 
but upon the terms of the defendant 
repaying the principal and legal inte- 
rest. Hindle v. O^Brien. 1 Taunt. 413 

36 The Court of C. P, will set aside a 
regular interlocutory judgment, on 
affidavit of merits, though it be the de- 
fendant's intention to plead his infancy . 
DelaJlHd v. Tanner. 1 Marsh. 391 

37 Where judgment has been given for 
the defendant on demurrer to a plea, 
die Cewrt of C. P. will not, in a subset 


quetit Term, set aside that judgment, 
and suffer the plainlifi' to reply, -by 
confessing the matters contained in the 
plea, and taking judgment of assetji 
quando acciderint. Prince v. Nicholson. 

i 1 Marsh. 401 

38 Notice having been given for the 

trial of a cause at Monmouth, which 
arose in Glamorganshire, as being in 
fact the next English county since the 
slat. 27 JI. 8. c. 2G. s. 4, though He- 
reford be the common place of trial ; 
the Court refused to set aside the ver- 
dict as for a mis-trial, on motion ; 
the question being open on the record. 
Ambrose v. Rees. 11 E. R. 370 

39 The Court of C. P. will not set aside 
a nonsuit, on the ground that the case 
ought to have been submitted to the 
jury, unless this was desired on the 
part of the plainlill' at the trial of the 
cause. Kindred v. Bas^t^. 

oo 

VII. JUDGMENTS. 

(«) By Default. 

When jud^ients are set aside for irrsh 

I gidarity, see ante, 579, &iC. 

1 Semble — That judgment on a general 
demurrer to a |)lea in bar, the matter 
of which, even if well pleaded, would 
be no defence to the action, is to l)c 
considered as a judgment by default. 
Goodtitle v. Otivay, 2 II. B. 523 

2 The general rule respecting signing 

judgments for non-appearance is, that 
where by the writ each party has a 
day in Court, and the defendant may 
be damnified by not appearing, he may 
appear and demand the plaintiff) and 
if the plainliff does laot appear, the 
defendant is entitled to sign judgment, 
and to have his costs ; and this even 
though the writ be not returned, as 
upon a capias, exigent, or distringas. 
Davies v. James. 1 T. R. 373 

3 Where plaintiff files common bail for 
the defendant on any day between 
the 2d and 6th November, and he is 
in other respects entitled to sign judg- 
ment, it is signed as on the day pre- 
ceding the es-soign day of Michaelmas 
Term. Wansey Moore. 5T. R. 65 

4 No proceedings having been had for 
above a year, the plaintifl) two days 
before Hilary Term, gave notice of his 
intention to proceed ; two days after 
the Term, he served a rule to plead, 
and in the same vacation judgment 
was signed for want of a plea, which 
was held to be regular ; and the judg- 

7 
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ment appearing to be signed as of 
Hilary Term makes no difference. 
Milhourne v. Nixon, 2 T. R. 40 

5 Judgment may be signed for want of 
a plea at any time after twenty-four 
hours from the time of the plea de- 
manded. Dyche v. Biirgoyne, 1 T. R. 454 

S But plaintiff cannot sign judgment for 
want of a plea till the expiration of 
twenty-four hours after demand of a 
plea, whether the time for pleading be 
or be not expired when such demand 
is made. Boxvles v. Edwards. 

4 T. R. 118 

7 If the defendant however sujffer plain- 
tiff to file common bail for him under 
the statute, the latter may, upon the 
expiration of the rule to plead, sign 
judgment for want of a plea, without 
any demand of plea. Falk v. Rendle. 

8 T. R. 465 

North V. Lambert. 2 B. & P. 218 

8 Seeds, where the defendant enters an 

apixrarance, though he does not take 
the declaration out of the office. White 
V. Bent. 1 B. & P. 341 

And see ante, 574. 

9 Plaintiff is not entitled to sign judg- 

ment for want of a plea till tbe expi- 
ration of twenty-four hours after the 
delivery of a bill of particulars, though 
the time for pleading be out, and a 
demand of a plea given, above twenty- 
four hours before that time. Ramsey 
V. Reay. 2 N. R. 361 

10 If, after the time for pleading is out, 
luit before judgment signed by the de- 
fendant, the Courtof C. P. on his appli- 
cation, stay proceedings till the plaintiff 
give security for costs, to be approved 
by the prothonoiary, the plaintifl^ 
though be give security instanter, 
which is accepted by the defendant, is 
not at liberty to sign judgment before 
the opening of the office on the next 
morning. Decker r. Thompson. 

3 B. & P. 319 

1 1 The plaintiff is not bound to notice an 
order for time to plead obtained by 
the defendant, if it be not drawn up 
and served ; but may sign judgment as 
for want of a plea after the time when 
the defendant would have been bound 
to plead if no such order had been 
made. Sedgewick v. Allerton. 

7 E. R. 542 j 

12 If defendant, being under an order 
to plead issuably, plead several pleas, 
one of which is not issuable, the plain- 
tiff may sign judgment as for want of 


a plea, though the others be issu^Ie 
pleas ; for the plea \Vhich was pleaded 
in disobedience to the order vitiated 
all the others. Watqgfail v. Glode. 

3 T. R. 305 

13 Where a defendant, under an order 

to plead issuably, puts in a sh^ de- 
murrer to some of tlie counts in the 
declaration, and plead issuably as to 
the rest, the plaintiff may consider the 
whole as a nullity, and sign judgment 
as for want of a plea. Cuming v, 
Skarland. 1 E. R. 411 

14 Where a defendant, when under an 

order to plead issuable, puts in a plea, 
though informal, which went to the 
substance of the action, the Court 
held that the plaintiff could not sign 
judgment, as for want of a plea. TheL 
luson V. Smith. 5 T. R. 152 

15 If a declaration in debt demand 
2,000/. and contain several counts, 
each of which states a debt of 224/. 
7s. 4!,d. and the defendant plead 
thereto, that he does not owe the said 
sum of 224/. 7s.. ^\d., the plaintiff 
may sign judgment for want of a plea. 
Macdonnell v. Macdonnell. 

3 B. & P. 174 

16 The plea of solvit ad diem should be 

delivered, and ought not to be enter- 
ed in the general issue book : But 
if the defendant, who is entitled to an 
imparlance, do enter such a plea in 
the general issue book before the plain- 
tiff is entitled to a pleg, it operates 
as a waver of the imparlance, and 
enables the plaintiff to sign judgment 
as for want of a plea. Lockhart v. 
Mackreih. 5 T. R. 661 

17 Where a sham plea was pleaded ^f 
judgments recovered in the Court of 
Pie-poudre in Bartholomew Fair, in 
terms palpably fictitious and out of 

• .the regular course, the Court repro- 
bated the practice, and suffered the 
plaintiff to sign interlocutory judg- 
ment as fur want of a plea, and made 
the defendant's attorney pay all the 
costs occasioned by the plea, and the 
costs of the rule for correcting the 
proceedings. Blewitt v. Marsden. 

10 E. R. 237 

18 A demand of a plea made before 
the rule to plead is given, will not 
entitle a plaintiff to sign judgment 
after the rule expired, as for want of a 
plea. Hewit v. Palmer. 4 Tauut. 51 

19 If defendant do not rejoin, the plain- 
tiff may strike out the p. evious plead- 
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ings, and enter judgment for want 
of a plea. Petrie v. Fitzroy. 5 T. R. 159 

20 To a replication of nul tiel record 
and day given, if the defendant demur, 
the plaintiff1lt:e;l join in demurrer, but 
if the reconl is not pi o Juced may sign 
judgment. Tipping v. Johnson. 

2 B. & P. 302 

21 If the defendant plead a subtle plea 
to ensnare the plaintiff, the Court of 
C. P. will permit the plaintiff to sign 
judgnienl, unless the defendant will 
amend. White v. Howard, 3 Taunt. 339 

29 If a defendant files two pleas at se- 
veral times on the same day, in order 
to mislead the plaintifi* by the second, 
plea, the plaintiff may sign judgment. 
Samuels v. Dunne. 3 Taunt. 386 

23 Mot guilty pleaded to an action of 
debt on a penal statute is not such a 
nullity as warrants judgment to be 
signed for want of a plea. Coppin, 
q, t. V. Carter. 1 T. R. 462 

{h) Non Pros. 

I The stat. 13 Car, 2. st. 2. c. 2. ena- 

> bling a defendant to sign judgment 
of non pros for want of a declaration 
in due time, extends to all cases. 
Oldham v. Burrell. 7 T. R. 26 

3 The plaint in replevin being removed 
by the defendant into the Court of 
C. P. by re. fa. lo, which is filed on 
the a[>pearance day of the return, and 
a rule to declare being given, he may 
sign judgment of non pros for want of 
declaring without demanding a decla- 
ration. James v. Moody. 1 H. B. 281 

3 The defendant is bound lo search in 

the office, whether the plaintiff has 
brought in the issue-roll on tlie same 
day that he signs judgment of non 
pros, even though he may have search- | 
ed on another day on the expiration of 
the rule to bring in the roll. Minus 
V. Baxter. 1 T. R. 16 

4 If plaintiff declare against one of two 
derendants named in his writ, and does 
not proceed against the other, the lal- 
tfir may sign judgment of non pros im- 
mediately. Roe V. Cock. 2 T. R. 257 
So if plaintifi' serve notice of declara- 
tion, or take out a rule for time to de- 
clare against one only, without pro- 
ceeding against the other. 2 T. R.257 

6 Where a plaintifi' does not declare, 
after having obtained time, the defen- 
dant may sign judgment of nonpros 
giving a rule to declare. 

Towtrs V. PoiPell Vx. 1 H. B. 87 


7 And, wherever it can appear that tlie 
action is not joint, judgment of non 
pros may be signed by all or any of 
the dci'endants. Butler v. Upton, 

2T.R.259, a. 

8 Judgment of won pros for not entering 
the issue, cannot be signed, unless 
there be a rule to enter the issue of the 
same Term in which such judgment is 
signed. Laiuvister v. Fraser, 

1 M. & S. 478 

(c) Nonsuit, and Judgment as in case of, 

1 A })laintiff cannot be nonsuited with- 

out his consent after he has appeared. 
Watkins V. Towers. 2 T. R.275 

2 If one of two defendants sufier judg- 
ment by default, and the other go to 
trial, the plaintiff cannot be nonsuited 
as to him, but such defendant must 
have a verdict if the plaintiff fail to 
make out his case. IJannay v Smith. 

3 T. R. 662 

3 Plaintiff cannot sign judgment for the 

defendant's refusing to pay 4d. for 
the warrant of attorney when the copy 
of the declaration is delivered to him. 
Oneale v. Price, 4 T. R. 370 

4 If a record lie ever so erroneous, the 
plaintiff, who has made default by 
sufleriiig a nonsuit, can never have a 
judgment afterwards in his favour. 
Kenipland v. Macauley. 4 T. R. 436 

5 It seems that undertaking by a rule 
of Court to give material evidence in 
the county of A. in order to fix the 
venue there, does not imply a consent 
lo be nonsuited if the party fail. 
Jackson v. Williamson. 2 T. R. 281 

6 Judgment as in case of a nonsuit can- 

not be entered on the plaintift’^s ne- 
glecting to carry the record down to 
trial, where the defendant might have 
carried it down by proviso. King v. 
ripmit. 1 T. R. 492 

7 J udgment as in case of a nonsuit may 

be entered up against the demandant 
in a writ of right; nor will the Court 
relieve him if he has conducted him- 
self unfairly towards the tenant in the 
course of the proceedings. Almgill 
Ux. v. Piereon. 1 B. & P. 103 

8 The Court will not give judgment as 

in case of a nonsuit, in replevin, un- 
der statute 14 G. 2. c. 17. Jones v. 
Concannon. 3 T. R. 661 

9 The rule, requiring a Term's notice of 
proceeding, does not extend to a mo- 
tion for judgment as in case of a non- 
suit, X)oed, Phillipsy. Moses, 5 T.R.634 
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10 If a rule to cause why there 
should not be judgment, as in case of a 
nonsuit, be discharged on an affidavit 
which contains an answer false in 
itself, the Court will not afterwards 
open the matter on an affidavit which 
disproves the contents of the former 
one ; though if they see reason to 
doubt the truth of the first affidavit at 
the time, they will suspend their judg- 
ment till the matter be examined into. 
Davis V. Cottle. 3 T. R. 405 

J 1 To support, in the next Term 
afler that in which issue is joined, a 
rule for judgment as in case of a non- 
suit, for not proceeding to trial, the 
affidavit must state, that issue was 
joined early enough in the preceding 
Term for the plaintiff to have pro- 
ceeded to trial in that Term. But in 
the third Term a general affidavit, 
stating that issue was joined in the 
former Term, is sufficient. Wou(fe v. 
Sholls. 1 H. B. 282 

1 2 And in a subsequent case under such 

general affidavit, the Court of C. P. held 
that judgment, as in case of a nonsuit 
for not proceeding to trial, could, in no 
case, be moved for till the third Term 
after that in which issue is joined. Da 
Costa V. Ledstone. 2 H. B. 558 

13 If issue in a London cause be joined 
early enough in a Term to enable the 
plaintiff to give notice of trial for the 
sittings after that Term, the defendant 
is not entitled to judgment, as in case 
of a nonsuit for not proceeding to trial, 
unless the plaintiff has in fact given 
notice of trial. Munt v. Tremamondo. 

4 T. R. 557 

14 The defendant in C. P. may rule the 

plaintiff to enter the issue, and inove 
for judgment as in case of a nonsuit 
in the same Term. Peeters v. Throg- 
morton. 1 li. & P, 387 

15 Where plaintiff withdraws his record 
after entering it for trial, the defen- 
dant may have judgment, as in case 
of a nonsuit. Burton v, Jlat'rison, 

1 E. R. 346 

16 After judgment for the defendant 

on demurrers to certain special pleas, 
there may be judgment of nonsuit 
against the plaintiff for not proceeding 
to trial upon other general pleas on 
which issues were joined. Paxton v. 
Popham, lOE, R,366 

1 7 Although notice has been given of a 
motion fpr judgment as in ca^ of a 
nonsuit for not proceeding to. trial in 


due time after issue joined, on which 
the plaintiff enters into a peremptory 
undertaking to try, yet notice must also 
be given (under 14 G. 2. c. 17.) of the 
like motion for not prdheeding to trial 
in pursuance of the uadertaking. 
Gooch v. Pearson. 1 H. B. 537 

18 The Court of C. P. laid doWn as a 
rule, that a peremptory undertaking 
to try, should of itself he sufficient to 
induce the Court to refuse a rule for 
judgment as in case of a nonsuit for 
not proceeding to trial, on a first de- 
fault. Mallet 's. Hilton. 2H.B.119 

19 If the plaintiff shew on his declaration 
in debt on bond against two, that the 
bond is executed by three, it is good 
matter of plea in abatement; or in 
arrest of judgment; but is no ground 
of nonsuit on the plea of non est fac- 
tum. Tanner v. Jones. 2 Taunt. 254 

26 If plaintiff give notice of trial for 
the sittings in the Term.in which issue 
is joined, and do not proceed to trial 
accordingly, the defendant may move 
for judgment as in case of a nonsuit in 
the succeeding Term. Hat/ v. Howeli. 

2 N. R. 897 

21 An action of covenant for not levy- 

ing a fine is a personal action within 
the meaning of the 13 G.S. c. 51. s, 1. 
which empowers the Judge to certify 
the defendants residence in Wales, if 
the verdict be under 10/. in order that 
a nonsuit may be entered. Davis v, 
Jones. 1 N. R. 367 

22 Costs for not proceeding to trial and 
judgment, as in case of a nonsuit, may 
both be moved for in the same Term. 
Dorant v. Rouvelet alias Romney. 

2 N. R. 247 

23 Where the plaintiff withdraws the re- 
cord after the cause is calledon for trial, 
the Court of C. P. will make it a con- 

. dition of discharging a rule for judg- 
ment as in case of h nonsuit, that he 
shall pay the defendant the costs of 
the day occasioned by not counter- 
manding notice of trial: tliough the 
practice of that Court is not to grant a 
rule for costs for not going on to trial, 
and a rule for judgment as in case of 
a nonsuit, at the same time. Jordaine 
v. Sharpe. 2 H. B. 280 

24 The Court of C. P. will make the 
payment of costs, for not proceeding 
to trial, one of the terms for discharg- 
ing a rule for judgment as in case of a 
nonsuit JoUiffe v. Morris, 1 B. & P. 38 

25 Where a nonsuit is set aside upon 
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payme)U of costs, such payment .h 
made a condition precedent to the 
setting aside the nonsuit ; and without 
it the ])laintdF cannot proceed to 
another trial. Nichols v. Bozon. 

13 KR. 185 

aO If a defendant dies pending the ar- 
gument on a point reserved, on which 
judgment of nonsuit is afterwards 
given, his representatives are entitled, 
upon application to the Court, to en- 
ter up the judgmc'nt of the Term next 
after tlie Inal, that they may get the 
costs of the nonsuit. Toulmin v. An- 
derson. 1 Taunt. 385 

27 Wht‘re a plaintiff has carried a re- 

cord down for trial once, the Court 
refiifNed to give juilgment, a!> in case 
of a nonsuiC f >r not carrying it 
down a second time, even though it 
were made w remand the first time; 
The defendant should have carried the 
record down hy proviso. Mewbnrn 
V. Lariglcy. 3 R. 1 

28 So, wliere a plaintiff had once pro- 
e'eeded to trial, the Court of C. P. 
refused a rule for judgment, as in case 
of a nonsuit, for not proceeding to a 
new trial, Porzelius v. 3Ta<Jdocks, 

1 H B 101 

29 A defendant who moves for costs 
for not proceeding to trial, cannot have 
judgment as in case of a iion. uit for 
the satne default. Clark v. Simpson 

4 Taunt. 591 

SO The plaintiff in a gid tarn action on 
stat, 7 G. 2. c. 3 withcirew his record, 
because the broker who negociated the 
illegal contract for stock refused to give 
evidence for fear of subjecting himself 
to a penalty on the same Act ; this was 
hoiden to be a sufficient reason for dis- 
charging a rule for judgment as in case 
of a nonsuit for not proceeding to trial, 
though the witness's liability to be sued 
would not be removed until after tlie 
three succeeding Terms. Jlaynes, g. t. 

. V. Spicer. 7 i'. R. 178 

31 An affidavit of excuse, however slight, 
for not proceeding to trial, is sufficient 
to discharge a rule for judgment as in 
case of a nonsuit, in a gui iam, as well 
fts any other action. Stone v. Farcy. 

1 E. R. 554. 

(d) When and how entered. 

1 If a plaintiff) after entering up judg- 
ment for himself upon two counts, 
discover dn error in one of them, he ,^ 
may wave his judgment on that count. 


and enter it for the defendant. Spicer 
V. Teasdalc. 2 B. & P.49 

2 2u. Whether judgment for a sum of mo- 
ney awarded by an award reducing 
a verdict, can be entered before the 
day on which the payment of the sum 
is awarded ? But execution ought not 
to be had for it before the day of pay- 
ment. Callardv, Paterson. 4 Taunt.319 

3 If the plaintiff dies after verdict for the 

defendant, and the defendant does not 
enter up judgment within two Terms 
after the verdict, the Court of C P. have 
no authority to permit it to be entered 
up afterwards, nunc pro tunc. Copley 
V Day 4 Taunt. 702 

4 The defendant was allowed to enter 
satisfaction on the roll upon a judg- 
ment obtained against him in the 
Court of King's Bench on his acknow- 
leilging satisfaction for the amount 
upon a judgment obtained by him in 
C. P. against the plaintiff for a larger 
amount, althougii he liad the plainlifl’ 
in custody in exLCution of that judg- 
mrnt. Simpson v. Hanley. IM.&S.69G 
8. P. Peacock v. Jeffery. 1 Tamil. 426 

(e) Where arrested. 

1 Any material misrecital of a statute 
in a declaration founded on the statute, 
is a ground to arrest the judgment. 

Rex V. Mar sack. G T. R. 771 

2 Sm. Whetlu r a mere literal misrecital, 

not varying llie sense, be also a ground 
to arrest the jtidgmcnt ? 6 T. R. 776 

3 A. having declared on a promissory 
note against B. made by C. to A. by 
him indorsed to B., and by him again 
indorsed to A., and having obtained a 
verdict, the judgment was arrested on 
the ground of a circuity of action. 
Bishop V. Hayward. 4 T. R. 470 

4 If some counts in a declaration are 

good and some bad, and general da- 
mages are given, the Court will arrest 
the judgment in toto, and will not 
award a venire de novo. Holt v. 
Scholefield. 6 T. R. 691 

5 Where, in an action of assumpsit on a 
bill of exchange with the usual money 
counts, the defendant pleads nil debet 
to the count on the bill, but does not 
plead at all to the other county, after 
a verdict for the piaintifi) the defend- 
ant shall not take advantage of his 
own mis-pleading in arrest of judgment. 
Hawey v. Richards. 1 H. B. 644 

6 It there be a misjoinder of coupts, and 
a verdict for plaintiff on the counts 



/itdj^ient in Criminal Cases. [PRACTICE VII. VIIL] Consolidating Aciidns, AB5 


well joined, and for the defendant on 
the others, the misjoinder is not a 
cause for arresting the judgment. 
Rightly V. Birch. 2 M. & S. 5SS 

7 To a plea of justification in trespass, 
under a capias ad satisfaciendum 
issued at the suit of the now defend- 
ant against the now piaintiff^ by vir- 
tue of which the latter was arrested 
and detained till payment of 1267/. 
if the plaintid' re;^?y that the writ 
was irregularly issued for so much; 
whereas it ought only to have been for 
300/. ; and that the Court afterwards 
oil motion ordered it to he (juashed ; 
which fact was found for the plain- j 
tiff; the Court tvill intend, on the 
plaintifFs own shewing, that the writ 
was only quashed for the excess, and 
will arrest the judgment. King v. 
Harrison. 15 E. K. 612 

B Herefordshire is the next adjoining 
English county to South Wales for 
the trial of issues arising there ; there- 
fore where in ejectment for lands in 
Cardigan the venire was a\vardcd out 
of Salop, and objection was thereupon 
*iado at the trial, and a verdict found 
for the plaintifi; the Court arrested 
the judgment, and though it appear- 
ed that Salop w'as in fact nearer to the 
lands in question, and more easy of 
access, that was held not to v.try the 
jiractice. Goodright d. Richards v. 
Williams. 2 M. & S. 270 

(f) In Criminal Cases. 

1 Where a defendant is brought up for 

sentence on any indictment or inform- 
ation, of Id verdict, the defendant’s 
affidavits shall be first read, and then 
those for the prosecution ; after which 
the defendant’s counsel shall be heard, 
and lastly the counsel for the prosecu- 
tion. Rex V. Bunts, Reg, Gen M. 
29 G. 3. 2 T. R. 683 

2 Where a defendant is brought up for 
sentence cf ter judgment by default, the 
pro scciitor’s affidavits shall be first read, 
then the defendant’s , after which tlie 
counsel for the prosecution shall he 
heard, and lastly the defendant’s coun- 
sel. Rex V. Bunts. 2 T. R 684 

3 Rut if no affidavits be produced, the 

defendant’s counsel shall be heard first, 
and then the counsel for the prosecu- 
tion. 2 T. R. 684 

4 After conviction on a criminal infor- 
mation, to which objections were taken, 
the defendant must stand committed. 


pending the consideration of the judg- 
ment, unless the prosecutor expressly 
consent to his standing out on bail. 
Rex V. Waddlngton. 1 E. R. 159 

5 Besides the common four-day rule on 
adefendant in misdemeanour to join in 
demurrer to his plea, there must be a 
peremptory rule, giving him a certain 
day in the discretion of the Court, 
without which judgment cannot be 
signed j^ainst him. Rex v. The Hon. 
R. Johnson. 6 E. R, 583 

VIII. OF CONSOLIDATING ACTIONS AND 
STRIKING OUT COUNTS. 

1 If two actions be brought by the same 

plaintiff at the same time for causes 
which may be joined in one action, 
and the di t’endant is holderi to bail in 
tioth, the C ourt will compel the plain- 
tiff to consolidate them, and to pay the 
costs of the application. Cecil v. 
Briggc. 2 T. R. 639 

2 Where several causes are consolidated, 

j if a writ of error be issued in the 

I cause tried and execution taken out 
for want of bail in error being duly 
put in, execution in those causes is. 
thereby stayed : for the consol idatiem 
rule only relates to the verdict. Aul- 
win V. Fa vine. 2 N. R. 430 

3 If the Court of Common Pleas thinks 

it reasonable to open a consolidation 
rule, and try a second cause, they will 
extend to the second trial all such 
terms maile compulsory on the party 
successful in the first cause, as are re- 
quisite for attaining the merits. Cohen 
V. Bulkeley. 5 Taunt. 165 

4 An Inclosure Act, directing feigned 
issues to try the boundary of a manor, 
empowered the Court of C. P. to conso- 
lidate the actions, if more than one ; se- 
veral plaintiffs, suing ill different Courts, 

• having conflicting interests, and issues ; 
the Court of C. P. would not compel 
them dll to concur in the choice of one 
attorney, entrust to him their conflict- 
ing claims and evidence, and agree 
about the di viifioh of costs^ and refused 
to consolidate the actions. Craiimer v. 
Venningtorim 5 Taunt; 467 

5 In an action against forty-six defendants, 
where the declaration contained two 
counts for work done by plaintiff as an 
attorney, and two more for work done by 
him, without saying in what capacity; 
the Court of C. P. ordered two counU 
to be struck out, and the word defen- 
dants to be substituted for the names 
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ij( the in all the places 

where they occurredj except the first. 
Meeke v. Oj(h^e» 1 N. R. 289 

IX* pe makinq up and entering the 

ISSUE. 

I The issue must be entered as of the 
Term when the rule of reply was given 
af)d the similiter joined, and not as of 
the preceding Term when the plea was 
pleaded. Wood v. Miller. 

8 E. R. 204 

^ If after issue joined and notice of trial 
given, the plaintiff enter a suggestion 
on the roll, and assign breaches under 
stat. 8 & 9 JF. 3. c. 11., he cannot de- 
liver the second issue without a Judge's 
order. Ethersey v. Jackson. 

8 T. R. 255 

3 The plaintiff having added the simi- j 

liter to the replication, and delivered i 
the issue to the defendant, who accepts ! 
it, but does not pay the issue-money, 
judgment may be signed by the plain- 
tiff without giving a rule to rejoin. 
Boone v. Eyre. 1 H. B. 254 

4 The plaintiff does not wave his right 

of signing judgment for not paying 
the issue-money by giving notice of 
trial after demanding it. Jones v. 
Bryant. 5 T. R. 400 

5 The Court determined that a pauper 
plaintiff was not entitled to the issue- 
money ; and that if he sign judgment 
because the defendant does not pay it, 
the Court will set aside the judgment. 
Codron v. Hayman. 5 T. R. 509 

C But now no judgment shall be signed 
for non-payment of issue- money ; but 
(he issue-money shall remain to be 
taxed as part of the costs in the cause. 
Reg. Gen.K. and C. P. H. 85 G. 8. 

6 T. R. 218 
2 H. B. 552 

7 And this extends to all cases. Fuller 
V. Osborne. 6 T. R. 477 

B The Court of C. P. therefore, refused 
19 allow a plaintifl* to sign judgment 
a>j:i the refusal of the defen^nt to pay 
for half the paper hooka delivered to I 
the Judges on a demurrer, Fulham v. 
Bagshaw. 1 B. & P. 292 

^ The Court will grant leave to enter 
the continuances after verdict, in order 
to arrive. at the justice of the case. 
J}oe d. Mears v. Dolman. 7 T, R. 618 


X. special cases and demurrers, — 

WHEN AND HOW ARGUED. 

1 All special cases set down for argu- 
ment by the clerk of the papers shall 
be entered within the four first days of 
the Term next after the trial at which 
such special cases have been reserved ; 
and none shall ever be set down for 
argument on any of the four last days 
of the Term. Heg. Gen. M. 88 G. 8. 

7 T. R. 454 

2 The paper bo(;ks in causes entered for 
argument on Tuesdays shall be deli- 
vered to the Judges on the Saturday 
preceding; and in those entered for 
Fridays on the Tuesday preceding ; 
with such marginal note:-5 as are di- 
rected by the rule of HU. 38 G. 3. 
Reg. Gen. K. B. Trin. 40 G. 8. 

1 E. R. 131 

3 All arguments upon demurrers and 
other arguments in C. P. are to be 
heard on Mondays and Thursdays 
only. Reg. Gen. C. P. II. 42 G. 3. 

3 B. & P. 110 

4 Where issues are taken on some of the 

pleas and demurrer to others, the 
plaintiff has a right to argue the de- 
murrers either before or after trial. 
Duberlcy v. Page. 2 T. R. 394 

5 Where the same plaintiff brought 
three actions of trespass gainst three 
several defendants for different parts 
which they took in the same transac- 
tion : one against the Speaker of the 
House of Commons, who justified 
under a warrant issued by him under 
the order of the House for arresting 
and committing to the Tower the 
plaintiff) a Member of the House, for 
a breach of privilege, in publishing a 
libel upon the House ; to which justi- 
ficatory plea the plaintiff demurred : 
another against the Serjeant at Arms ; 
who pleaded not guilty, and also justi- 
fied under the authority of the Speak- 
er's warrant, to which the plaintiff re- 
plied, an excess in the manner of ex- 
ecuting it by a military force, and 
with improper and unnecessary vio- 
lence; on which issue was joined to 
the country : and the third againat the 
Constable of the Tower, who received 
and detained the plaintiff as a prisoner, 
and who also justified under a war- 
rant from the Speaker for that pur- 
pose ; iu which issue was also taken to 
the country on ^ev^ral fa^ts stated in 
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the justification ; and notice of trial 
was ^ven in the last two causes (which 
stood for trial at bar on a day fixed) ; 
but the plainiiffi thonsfh still within 
time by the general rules and prac- 
tice of the Court, had not set clown 
his demurrer in the first cause for ar- 
gument : The Court on motion of the 
Attorney 'General on behalf of the 
Serjeant at Arms, and of the Consta- 
ble of the Tower, postponed the trial 
of issues in those cases until after the 
argument on the demurrer in the 
cause against the Speaker; because 
the right, just, and distinct conside- 
fation of the question which arose on 
the issues of fact, and on the true 
measure of damages in the causes 
against the Seijeant at Arms and the 
Constable of the Tower, depended 
mainly upon the decisions of the is- 
sues in law joined in ibe other action 
against the Speaker ; and though the 
same question of law might ultimately 
be raised on motion in the two former 
actions, yet it could not l)e considered 
so conveniently to the Court, to whom 
the decision of such question be- 
longed, or so advantageously to the 
party who should prove to be in the 
right, as upon thf demurrer which 
presented the question of law distinct 
from the question of fact. Burdett 
( Bart,) V. Cobnan ^ Moira (EarL) 

13 E R. 27 

6 If the plaintiff take no step in the 
cause for three Terms, and in the 
fourth sign a concilium, and obtain 
judgment in the fifth, the signing the 
concilium is taking a step in the cause, 
so as to make it unnecessary to give a 
Term's notice. Bland v. Darley. 

3 T. H. 530 

7 The rule, requiring a Term's notice 
after a delay of four Terms, is to pre- 
vent surprise on the defendant, and 
therefore does not apply where the 
proceedings have been delayed at the 
defendant's request. 3 T. R. 530 

XI. TRIAL. 

(a) Notice of, 

1 WWc short notice of trial is to be 

accepted m country causes, such no- 
tice shall be given at least four days 
before the commission day, one day 
exclusive, and the other inclusive. 
Reg. Gen, E, 30 G. 3. 3 T. R. 660 

2 A notice of trial for the sittings after 


Term in London must specify Wfieiher 
the cause is intended to be tried at'the 
first day of such sittings, or at thd ^- 
joumment-day ; and in the latter case, 
it is sufficient to give such notice 
eight days before the first day of the 
sittings after Term, if the defendant 
reside above 40 miles from London ; 
and four days if he reside within that 
distance. J^g, Gen. E. 51 G» 3* 

13 £. B. 393 

3 The plaintiff is not bound by tbe 

practice of the Court to give notice 
of trial till the Term after that in 
which issue is joined. Hall v. Bn- 
chanan. 2 T. R. 734 

4 If one of several defendants reside 

within 40 miles of London, it is not 
necessary to give the 10 days* notice 
of trial required by slat. 4 G, 2. c. 17. 
s. 3. Per AshhurstfJ, in Perry v. 
Jackson, 4 T. R. 520 

5 Where the defendant residing in town 
at the issuing of the writ changes his 
residence permanently to the country, 
at the distance of aoove 40 miles from 
town, before the delivery of the issue, 
he 18 entitled to 14 days' notice of 
trial. Spencet* v. Hall, 1 E. R. 688 

6 The venue was in London, and verdict 

for plaintiff without defence, which 
was set aside because only eight days’ 
notice of trial was given, the defend- 
ant residing in India, Douglas v, 
Ray, 4 T. R. 552 

7 It is not necessary to give a Term's 
notice of trial after [iroceedings in the 
cause have been suspended for a year, 
if within the year tlie plaintiff gave 
notice that he shoukl proceed again ; 
but the common notice of trial is suf- 
ficient. Richards v. Harris, 

3 E. ft, 1 

8 It was said by the Court of C. P.Mhat 
•where issue is joined early m a Tehn, 
(<f. g. within the first six days), notice 
of trial must be given in the saqie 
Term. Frampton v. Payne, I H. B, €5 

9 If a cause be made a remanet, no new 
nodee of* trial need be given : seeds 
where the trial of the cause is put off 
to the next sittings or assizes by a 
rule of Court. Jacks v. Mayer ^ 

8 1 . R. 24j 

10 And even when a plaiutifi* gives a 

peremptory undertaking to try at the 
next sittings or assizes, there also a 
new notice of trial must be giveiV 
Dkt, p. Cur, 8 T. R* 246, n. 

Monk v, Wade., ik. 
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11 Although the^ plaintiff has under- 

taken peremptorily to proceed to trial 
at the next, assizes, yet the defendant 
is not bound to attend and be prepared 
with witnesses, counsel, ^c. without 
having had notice of trial. Ifield v. 
Weeks. 1 H. B. 222 

12 Nor will the prothonotary allow him 
the costs of such attendance and pre- 
paration, though he obtain judgment 
as in case of a nonsuit, on account of 
the plaintift‘'s not proceeding to trial. 

1 H. B. 222 

13 Whore issue is joined in the vacation, 
the Court of C. P. allows the plaintiff 
the whole of the next Term to proceed 
to trial in. Baker v. Neivman. 

1 H. B. 123 

(b) When put off. 

I Motions to put off trials must be 
made in bank when possible, and not 
at nisi prius. Reg. Gen. Easter, 49 G. 
S. . 1 Taunt. 505 

*2 Trials can not he put off by consent 
at nisi prius. Reg. Gen. Mich. 50 G. 
3. 2 Taunt. 221 

3 A motion to put off a trial in London 
or Middlesex, on account of the ab- 
sence of a witness, cannot be made 
w'hen there is not time to shew cause 
within the Term, if the party apply- 
ing had it in his power to come ear- 
lier. Anonymous. 3 Taunt. 315 

4 The affidavit of an attorney’s clerk to 
put off a trial must state that he is 
particularly acquainted with the cir- 
cumstances of the cause, and has the 
management of it. Sullivan v. Magill. 

1 H. B. 637 

5 The Court of C. P. will not put off a 

trial at the instance of the defendant, 
on account of the absence of a ma- 
terial witness, if he has conducted 
himself unfairly, or been the cause of 
any improper delay. Saunders v. Pit- 
man. 1 B. & P. 33 

6 A defendant indicted in the King’s 
Bench for misdemeanours committed 
by him in the West-Indies in a public 
capacity under stat. 42 G. 3, c. 85. is 
not entitled under that statute, upon an 
affidavit in the common form for put- 
ting off a trial upon the absence of a 
material witness, to put off his trial till 
return made to writs of mandamus to 
the Courts, &c. abroad, to examine wit- 
nesses ; which are directed to be issued 
in such casts at the discretion of the 


Court of King’s Bench ; but he must 
lay before the Court such special 
grounds by affidavit, as may reasonably 
induce them to think that the witnesses 
sought to be examined are material to 
his defence. But the prosecutor in 
such case is of course entitled to writs 
of mandamus for the like purpose. 
Rex V. Jones. 8 E. R. 31 

7 The Court of C. P, will not, by put- 
ting off a trial, or other indirect means, 
compel a party to consent to a commis- 
sion for the examination of witnesses 
in Scotland. Where contradictory 
verdicts have been found on a policy 
of insurance, and a third action 
brought against another underwriter, 
the Court will not put off the trial to 
enable him to obtain a commission 
from a Court of equity for the exam- 
ination of witnesses in Scotland, to the 
same facts which were given in evi- 
dence on the last trial ; at least if he 
has obtained time to plead on the usual 
terms. Calland v. Vaughan. 

1 B. & P. 210 

8 That Court refused to put off a trial 
on account of the absence of a mate- 
rial witness, by whose evidence the 
defence of slaixry was to be esta- 
blished. Robinson v. Smyth. 

1 B. & P. 454 

9 If witnesses are absent, and their re- 
turn is not immediately expected, the 
Court of C. P. will not require of the 
plaintiff a peremptory undertaking to 
proceed to trial, as the condition of 
discharging an application for judg- 
ment as in case of a nonsuit. 

Gardner v. Moses. 

Watson V. Moses. 1 Taunt. 118 

(c) By Proviso. 

1 Where the defendant carries down 

the record by proviso, it is sufficient 
if he obtain the usual rule for trial by 
proviso any time before trial, even 
though it be obtained after he has 
given the plaintiff* notice of trial. 
King V. Pippet. 1 T. R. 695 

2 A defendant in a case where the King 

is party cannot carry down the nisi 
prius record to trial by proviso. Rex 
V. Dyde. 7 T. R. 661 

Rex V. M*heod. 2 E. R. 202 

3 And see a queere as toprosecution8%y 
private persons; arid a general note 
on the trial by proviso. 

2 E. R. 206, n. 

4 A defendant cannot go to trial by pro- 
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▼iso, unless there have been a default 
on the part of the plaintiff, though 
there have been a former trial, and 
though the defendant gave notice to 
the idaintiff of his intention to carry 
down the record. Worcestershire Ca- 
nal Company v. The Trent Navigation 
Company, 1 Marsh. 218 

(c?) At Bar, or by Record. 

1 The granting of a trial at bar is in 
the discretion of the Court, and must 
depend upon the particular circum- 
stances of the case. Rex v. J?nery. 

1 T. R. 363 

2 The Court will permit a defendant to 
carry a record of an issue, directed 
by Chancery, down to trial, on a sug- 
gestion that the plaintifl* intends to 
delay. Humpagev. Rowley. 4T.R. 767 

3 A retainer in a cause, without a brief, 

does not authorize counsel to with- 
draw a record at nisi prius. Ahithol 
V. Beneditto, 3 Taunt. 225 

4 A plaintiff in several causes, who by 

the event of one verdict, perceives 
that he cannot have a fair trial in the 
others, may reasonably withdraw his 
records, without subjecting himself 
either to judgment, as in case of a 
nonsuit, or to the defendant's costs of 
the day of trial, upon the rule for 
such judgment being discharged. 
Mullings V, 5 Taunt. 88 

(e) Jury process and venire. 

See Goodrighi d. Richards v. Williams, 
' ante, page 585. 

1 Where a fair trial cannot be had in 
the county where the matter arises, 
trial will be awarded in the next Eng- 
lish county where the King’s writ of 
venire runs. Rex v. Amery. 1 T. R. 363 

2 Therefore where the action arose in 
the city of Chester, and a fair trial 
could not be had there, the venire was 
awarded into the county of Salop. 

1 T. R. 363 

3 But in a subsequent case, the Court 

declared that this opinion was founded 
on a mistake ; and, upon a suggestion 
entered by leave of the Court upon 
the roll, that a fair and impartial trial 
Could not be had in the county of the 
city of Chester, the Court awarded 
4he trial to be had in the adjoining 
courUy palatine. Rex v. St. Mary on 
the Hill, Chester. 7 T. R. 735 

. 4ni 9C€ the notes in this case. ihiu. 


4 Chester is one of the places excepted 
out of stat. 38 G. 3. c*. 52. for regu- 
lating trials in towns corporate, &c. 

7^.R. 735,«. 

5 Generally speaking, a Court of Error 
cannot award a venire de novo when 
the proceedings originate in an infe- 
rior Court. Trevor v. Wall. 

1 T. R. 151 

6 But where there was a bill of excep- 

tions to the re’jection of evidence in 
the Court of Great Sessions in Wales, 
and upon error in the King's Bench 
the evidence was deemed admissible : 
the Court thought themselves called 
on to award a venire de novo (into the 
next English county) ; as without the 
intervention of the jury no final judge- 
ment could be given on the record. 
Davies v. Pierce. 2 T. R. 125 

[And see the note in 2 T. R. 126. f 
and also the notes in Johnstone v. Sut- 
ton, \ T. R. 528, as to the power of a 
Court of Error to award a venire de 
novo.'] ^ 

7 That the Court will only award a ve- 
nire de novo where there is a defec- 
tive finding in the verdict. See Good- 
title d. Jones v. Jones. 7 T. R. 52 
And see Holt v. Scholcjield. 6 T. R. 
691, ante f page 5S4:. 

(/) Verdict and Damages. 

See PENAL ACTION, aiiic, page 507. 

1 If the plaintiff has evidently sustained 

some damage, and the jury being 
unable to ascertain the amount, find a 
verdict for the defendant, the Court of 
C. P. will permit the plaintiff to enter 
a verdict for nominal damages. Feke 
V. Thompson. 1 Taunt. 121 

2 In an action in tort against six, the 
* plaintiff may recover a Verdict against 

two. Cooper v. South. 4 Taunt. 802 

3 The Court of C. P. v/ill compel a 

plaintiff to elect in the Term after the 
trial, on what count he will enter up 
a verdict taken generally. Lee v. 
Muggeridge. 5 Taunt. 42 

4 Where a special verdict concludes ge- 

nerally, the whole case must appear 
on the record. Rex v. Calder Navi- 
gation, 2 T. R. 666 

5 It is the province of a special verdict 

to find facts, not evidence. Hubbard \\ 
Johnstone. 3 Taunt, 209 
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PREROGATIVE. 


See EscHKAt, ante, S06. 

EXTENT, 332. 

1 The King cannot by his prei'ogative 
destroy a corporation. Rex v. Amery, 

2T. R. 532 

2 The power of the Crown to pardon a 

forfeiture, and to grant restitution, 
c*an only be exercised where things 
remain in statu quo, but not so as to 
afl^t legal rights vested in third per- 
sons. Rex V. Amery, 2 T. R. 569 

3 A pardon, if pleaded, must be averred 
to oe under the great seal ; (except a 
statute pardon, or what amounts 
thereto.) Buitv. Tilt. 1 B. &P. 199 

4 The King, by virtue of his preroga- 

tive, is exempted from the payment 
of taxes collected personally from the 
subject, and not mingled with the 
price of the commodity before it is 
known by whom it is to be made use 
of; therefore, an express sent upon 
government service, is not liable 
to pay the duty on post-horses im- 
posed by 25 G. 3. c. 51. s, 4. Rex v. 
Cook. 3T. R. 519 

5 The royal prerogative of presenting 
to a church vacant by the incumbent 
being promoted to a btshoprick does 


not destroy the effect of a prior* grant 
of the next presentation, by the owner 
of the advowson. Therefore, if, after 
a grant of a next presentation to a liv- 
ing, the incumbent be made a bishop, 
by which the living becomes vacant, 
and the King is entitled to present, 
the grantee may present on the next 
vacancy occasioned by the death or 
resignation of the King*s presenteew 
Calland (or Cailland) v, Troward. 

2 H B. 324 ^ 
Affirmed in the Court of King^s Bench . 

6 T. R. 439 : 
And the judgments of both Courts 
affirmed in Dom. Proc. 6 T. R. 778 
6 Kensington Palace being kept in a 
constant stale of preparation to receive 
the King, with his officers, servants, 
and guards residing and doing duty 
there at all times, and some of the 
royal family having apartments there, 
is privileged as a royal palace against 
the intrusion of the sheriffi for the 
purpose of executing process against 
the goods of one of the King^s sons, 
having the use of certain apartments 
therein. Winter v. Miles. 

10 E. R. 578 


PRISONER. 


I. DECLAtlATlON AGAINST — WHEN FILED 

OR DELIVERED. 

II, AFEEAHANCE AND PLEAS BT. 

III. WHEN AND HOW CHARGED IN EX- 

ECUTION. 

IV. COGNOVIT BY— HOW EXECUTED. 

V. ALLOWANCE TO— HOW MADE. 

VI. SUPERSEDEAS AND DAY RULE. 

VIL WHEN AND ON WHAT GROUNDS DIS- 
CHARGED. 

1, DECLARATION AGAINST — WHEN PILED 
OR DELIVERED. 

1 A plaintiff need not declare against a 
prisoner until tbc end of the Term 


next after the return of the writ, even 
though there was time, in the Term in 
which the writ was sued out, to have 
made the writ returnable in that Term. 
Richardson v. Richardson, 

6 T. R.547 

2 A C6py of the declaration must be de- 
livered, as well as the declaration en- 
tered, before the end of the Term 
next after the return of the writ. 
Blyih V. Harrison. 1 B. & P. 535 

3 The defendant having surrendered in 

discharge of his bail in the King’s 
Bench, removed himself by habeas 
corpus into the Fltet, and plaiiitiff de- 
clared against him there after the end 
of the second Term after the writ was 
returnable ; a judgment of nOn pros 
signed afterwards was irregular. !iher^ 
son V. Hughes. 5 T. R. 85 

4 If a person, having privilege of Parli- 
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amenta be in the King^s Bench Prison, 
a declaration may be filed against him 
as being in custody of the marshal, 
and no summons need be issued against 
him. Jittkson v. MackretL 

5 T. R. 361 

5 A summons is generally issued to 
bring the party into Court ; but it is 
unnecessary when the defendant is 
already in the custody of the marshal. 

5 T. R. 369 

6 If a defendant in custody employ an 

attorney merely for the purpose of 
putting in bail, delivery of declaration 
to that attorney is not sufficient. Dent 
V. Halifax. 1 Taunt. 493 

7 The declaration need not be delivered 

to a prisoner personally, or to the 
gaoler, unless where he is in custody 
at the suit of the same plaintiff for the 
same cause of action. Robertson v. 
Douglas, 1 T. R. 191 

8 A declaration against a prisoner may 

be delivered in the vacation. Heron 
V. Edwards, 8 T. R. 643 

9 The rule of E, 5 W, and M, Reg, 2, 
requiring the affidavit of the delivery of 
the declaration to be filed within 20 
days of the delivery does not extend to 
the case of a declaration delivered by 
way of detainer. Davis v. Davenport, 

2 B. & P. 72 

10 The delivery of a declaration against 
a prisoner, though within two Terms, 
is a nullity if there were no bill filed | 
before ; and he is entitled to his dis- | 
charge under the above rule of Court. | 
Nowell v. Bingham. 4 E. R. 16 1 

11 If a declaration be delivered against 

a prisoner as such, after he has ob- 
tained a supersedeas, it is irregular : 
but he cannot take advantage of the 
irregularity unless he apply to the 
Court in due time. Gehegan v. Har- 
per: 1 H. B. 251 

12 The stat. 48 G, 3. c. 2. sched. 149. 

requiring an office copy of the de- 
claration to be written in the usual 
and accustomed manner, on which 
the duty of fourpence per sheet is im- 
posed; and it not having been the 
practice to write such copies on both 
sidlo of the stamped sheet of paper; 
Held, that an office copy so written 
and delivered to a prisoner was irre- 
gular, and entitled him to be dis- 
charged out of custody. Chumpneys 
V. Hamlin. 12 E. B. 294 


II. APPEARANCE AND PLEAS BY. 

1 Persons charged with offences against 

the excise laws (who by stat. 26 G, 3. 
c, 77. s, 18., and 35 G. 3.C.96., are to 
be committed to gaol in case they can* 
not find bail, and in whose names an 
appearance and the plea of not guilty 
is to be entered within a time to be 
limited by the Court, to any indict- 
ment or information exhibited against 
them for the same, unless they appear 
and plead, are allowed by rule of 
Court six days to enter an appearance 
and plead in case they are confined 
within forty miles of London, and 
eight days if above forty miles. Btgm 
Gen, T, 85 G, 3. 6 T. R. 400 

2 When a prisoner pleads out of time, 
be must give the plaintiff notice of his 
plea. Thomas v. Prichard, 

4 T. R. 664 

3 In general a prisoner need not give 
nbtice of his having filed a plea, out 
when he pleads at an earlier tithe 
than by the rules of the Court te is 
compellable to plead, he must give no- 
tice. Rusholmy, Chapman, 

5 T. R. 4T3 

4 And if he do not, the plaintiff may 
sign judgment as for want of a plea. 
Parkinson v. Thompson, 8 T. R. 596 

5 A prisoner who is supersedeable for 
want of filing a bill against him in 
time, waves the irregularity by after- 
wards pleading. Pearson v, RawliUtgu 

1 E. R. 77 

6 If a prisoner be prevented from jus* 
tifying bail by the plaintiff desirihg 
further time to inquire into theii* sUf* 
ficiency, he is from the time of bis 
notice of justification entitled to a de- 
mand of a plea before judgment can 

, be signed against him. Dames v. 
Chippendale, 2 B. & P. 367 

7 Where a declaration was delivered to 
a prisoner in gaol, and indorsed with 
notice to plead in eight days, a plea 
pleaded before the declaration was 
filed, is good. Fraas v. Paravicini. 

4 Taunt. 545 

8 But juc^ment having been signed for 

j want of a plea, and the defendant 

having taken part in the execution of 
a writ of inquiiy, and final jud^ent 
being signed : Held, that the defen- 
dant came too late tp take advantage 
bf it. 4T^unt. 545 
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III. WHEN AND HOW CHAROED IN EX- 
ECLTION. 

See HAbBAd coupus, avte,page 355 

1 A person in custody under an attach- 
ment for non-payment of costs may 
be charged with an execution in a 
diflerent action. Bonafous v. Schooie. 

4T. R. 316 

2 A prisoner, after judgment againsi 
him, may, notwithstanding the allow- 
ance of a writ of error, be charged in 
execution ; as he would otherwise be 
supersedeable. Fisher v. McNamara. 

1 B. Sc r. 29i> 

3 When a defendant surrenders in dis- 
charge of his bail in the vacation after 
verdict againsi him, the plaiiitifr iiiU t 
charge him in execution within the 
two Terms next following such vaca- 
tion. Smith V. Jefferys. G T. R. 776 

4 But when he surrenders in the vaca- 

tion q/lcrjudgmew/, the Term in which 
the judgment is signed is reckoned as 
one of the two Terms within which 
the plaintiff must charge him in ex- 
ecution. 6 T. R. 777 

5 A creditor may lawfully enter a de- 

tainer against his debtor, who is in 
fact resident within the walls of the 
Fleet, though he be not there by 
compulsion. Wilkinson v, Jaqncs, 

3 T. R. 392 

6 The plaintiff must give notice of bis 
having abandoned a former cornmitti’ 
tur, which is erroneous, before be 
enters a second, rectifying the mis- 
take. Tojping V. Ryan. 1 T. R. 227 

7 If the plaintiff\s attorney sign judg- 
ment, and file the committitur piece 
w ith the clerk of the judgments within 
the second Term alter trial had 
and verdict obtained against a pri- 
soner, that is a sufficient charging him 
in execution wiihin two Terms, pur- 
suant to the rule of Court of Hilary 
26 G. 3. though the final judgment 
and the committitur be not entered of 
record by the officer of the Court till 
the continuance day after such second 
Term ; provided such entries be tlien 
completed. Pearson v. Rawlings. 

1 E. R. 405 

8 Every committitur of a judgment 
against a prisoner shall be filed with 
the clerk of the doequets on or before 
the last day of the Term, in which ’ 
the prisoner is charged in execution ; 

the clcrik shall enter the committi- 


hir on the judgment roll within four 
days next after the end of such Term, 

! exclusive of the last day of the Term ; 
unless the last of such four days b< 
Sunday, and then within five days, 
&c. and in default thereof the prisoner 
shall be discharged. Reg. Gen. East. 
410.3. IE. R. 410 

And see supersedeas, post. 

9 Defendant discharged out of the cus- 
tody of the marshal, because there 
was no acknowledgment by him of 
tbe defendant’s being in custoily in 
the Term in which he was charged in 
execution. Fisher v. Stanhope. 

1 T. R. 464 

10 In the case of a defendant charged 

in execution, the committitur must be 
filed of the saniC Term as the mar- 
sh? Bs acknowledgment. Cunningham 
V. Cogan. 10 E. R. 46 

IV. COGNOVIT BY HOW EXECUTED. 

For the mode of executing a Warrant of 
Attorney by a Prisoner, see warrant 
OF ATTORNEY; 

1 Interlocutory judgment having been 

signed against a prisoner in custody 
of the marshal ; the plaintift’'s attor-- 
jiey took a cognovit from him for 200/. 
with a defeasance on paying 49/. (the 
real debt) and the costs; but no at- 
torney was present on the part of the 
defendant ; though this case was not 
strictly within tbe rule of Court, 
(15 Car. 2 ) which only mentions 
prisoners in the custody of the 
sheriff's officer's, yet the Court inter- 
fered for the relief of a prisoner. Par- 
kinson v. Caines. 3 T. R. 616 

2 But at the plaintiff' ’s request they 
permitted him to alter his judgment 
to the real debt, on paying the costs. 

3T. R.616 

3 If a defendant in custody gives a cog- 

novit, it is absolutely necessary that 
the attorney for the defendant should 
be present. The clerk to tbe defen- 
dant’s attorney is not sufficient. Paul 
v. Cleaver. 2 Taunt. 368 

V. ALLOWANCE TO HOW MADE. 

1 A prisoner has a right to his discharge 
if his groats be not paid before 10 
o’clock at night of the day on which 
they are payable ; and the right is not 
waved by the turnkey on the felon’s 
^)4e accepting them after that time. 
FUherv.Bull. 5 T. R. 38 
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2 But if the turnkey accept a French 
half-crown of the creditor in payment 
of the groats, although the prisoner 
afterwards refuse it, that is a sufficient 
discharge as to the creditor. 

5 T. R. 37, n, 

3 Payment of the weekly allowance to a 
prisoner under the Lord's Act, to the 
person who opens the door of the 
]>rison, is a sufficient payment to the 
prisoner within the meaning of the 
Act. Parsons V , Salomon. 1 N. R. Ill 

4 A note for groats must be signed by 

all the creditors in the suit ; and a de- 
fendant was discharged, though he 
had received some payments under a 
note signed only by one of the parties. 
Rex V. Wilkinson. 7 T. R. 15G 

5 But where a debtor was in execution 

at the suit of several plaintitls on a 
joint debt, and <*ne of them gave a 
note for the weekly payments signed 
by bim alone " for himself and part- 
ners this was held to be good. 
JMeux V. Humphrey. 8 'l\ R. 25 

G When several executors are plaintiffs, 
the note must be signed by all of them. 
Lcplne V. Baylcy. 8 T. R. 325 

7 If a note for the weekly allowance to 
,a prisoner in execution at the suit of 
a corporation, he sealed with the cor- 
poration seal, it is a sufficient com- 
j>liance with the words of the Lords' 
Act; wlii(?h recpiire it to he signed 
with the name or mark of the plain- 
tilK Doc d. Cullei's^ Company v. Hoir^. 

1 N. R. 3Ut> 

8 The note cannot he signed l)y the cre- 

ditor’s attorney if the creditor be dead. 
Rvx V. Davies. 1 B. & P. 33G 

9 The Court of C. P. held, that they 
could not, under the words of 37 G. 
3. c. 8. 4. 2, moderate the sum to be 
paid weekly to a prisoner on his being 
remanded, but that a note must be 
signed for the full sum directed by 
that Act. Rex v. Davies. 1 B. & P. 330 

10 If a note for payment of the allow- 
ance to a prisoner under the Lords’ 
Act be dated on a Sunday, and deli- 
vered on a Monday, and contain a ge- 
neral promise to pay the allowance 
weekly, tlie prisoner is entitled to be 
dibchurgtd. Constantine v. Pu^h, 

SB.ikP. 184 

1 1 ^licere. Whether such a note ought 
nottocontain an express promise to pay 
the allowance on a Monday, althougli 
it be dated on that day of the week ? 

3 B. & P. 184 


VI. SUPERSEDEAS AND DAY-RULE. 

1 The rule that a prisoner who is once 
supersedeable always continues so, 
only holds so long as he remains in the 
same custody and under the same pro- 
cess: Therefore, if a prisoner on mesne 
process were supersedeable for any ir- 
regularity, he cannot take advantage 
of that after be is charged in execu- 
tion, if he had an opportunity of ap- 
plying on that ground before he was 
charged in execution. Rose v. Christ- 
field. 1 T. R. 591 

I 2 A supersedeas obtained after judgment 

1 cannot be pleaded in bar to an action 

I on such judgment. Toppintr v. Ryan. 

I T. R. 273 

I 3 A defendant superseded for want of 

I being charged in execution in due time 
after judgment, cannot be again taken 
in execution upon the same judgment. 
Line v. Lowe. 7 E. R. 330 

4 But it seems otherwise if the defen- 
dant be supe^^e(led for want of pro- 
ceedings before judgment. 

7 E. R. 330 

5 The Court of C. P. held, that if a de- 
fendant 1)6 supersedeable for want of 
judgment being entered up in time, 

• but not actually discharged, he cannot 
be detained in an action on the judg- 
ment. Pierson v. Goodwin. 

1 13. &P. 361 

6 By the rule, of Court, HU. 26 G. 3., 
if there be a trial against a prisoner, 
he is supersedeable, unless charged i.i 
execution within two Terms after- 
wards : If there he final judgment 
against him, without trial, (which is 
what is there meant hy final judgment,) 
then he is supersedeable, unless charg- 
ed in execution within twoTerms after 
such final judgment; inclusive of the 

. Term of trial or final judgment re- 
spectively. Heaton \ , Whittaker. 

4 E. R. 349 

7 The rule of Court of Hilary, 26 G. 3., 
superseding a prisoner, against whom 
plaintiff' shall not proceed to trial or 
final judgment within three Terras 
after declaration delivered, does not 
attach in a case where there are two 
defendants, one of whom suffered 
judgment by default, and the other 
pleaded to issue, the trial of such issue 
being had within the third Term ; 
though the costs were not taxed nor 
final judgment in fact signed till after 
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that Term ; but then entered accord- common bail, on the ground that th'er 
ing to the course of the Court as of plaintiffs, at whose suit he was ar- 


that Term. Wrviksworth v. Writrlu, 
13E. R.167 

8 A day-rule, when matle, covers, by 
relation back, the liberation of a pri- 
soner who had signed the petition, 
but had gone out of the prison before 
the sitting of the Court on the same 
day ; though the Marshal were sued 
for an escape. Field v. Jojies, 

9 E. R. 151 


VII. WHEN AND ON W'IIaT GROUNDS 
DISCHARGED. 

N.P». See INSOLVENT debtous, ante, 
page 381. 

1 If a plaintiff' do not proceed to trial 
or judgment within three Terms 
against the defendant (a prisoner), 
the latter is not entitled to be dis- 
charged until the expiration of the 
ihrrd Term. Thomm v. Prichard. 

4 T. R. (iG4 

2 Where a defendant was arrested on a 

contract, the legality of which was 
doubtful under 7 Gr. 1. stat. 1. c. 21. 
and which might eventually subject 
the plaintiff to a penalty ; the Court 
of C. P. discharged the defendant on 
entering a common appearance. Sum- 
ner V. Ci'een, 1 II. ik 301 

3 The Court of C. P. refused to discharge 

out of custody a defendant holden to 
bail for a debt contracted in England, 
on a common appearance, and an affi- 
davit of his having become a bankrupt 
in Ireland, and there obtained his cer- 
tificate ; but put him to plead. 2zmi 
V. Keefe, 2 H. B. 553 

4 If a defendant be holden to bail under 
a Judge’s order, a material fact being 
concealed from the Judge which 
would j)robal)ly have induced him to 
refuse the order; the Court will on 
application discharge the defendant, 
even though there was a sufbeient 
affidavit of debt, independent of the 
order. Davis v. Chippendale, 

2B.&P. 282 

5 But they will not discliarge him from 
a detainer lodged against him by a 
third person while in custody under 
the Judge’s order. 2 B. & P. 282 

0 The Court refused a rule to discharge 
a defendant out of custody on filing 


rested, were assignees under a com- 
mission of bankrupt sued out above 
three years ago against the defendant, 
under which they had received divi- 
dends. Oliver v. Ames, 

8 T. PU 364 

7 But the Court suspended the execu- 
tion of the rule on the sheriff' to bring 
in the body; in order to give the de- 
fendant time to make an application 
to the Lord Chancellor for relief. 

8 T. R. 3G4 

8 The plaintiff, having charged the de- 
fendant in execution, died ; the defen- 
dant’s wife took out administration to 
the plaintiff’; then the Court ordereil 
the defendant to be discharged out of 
custody, saying, that the plaintiff’s 
attorney liad no lien on the judgment 
for his costs. P^ne v. Erie. 

8 T. R. 407 

9 The Court of C. P. discharged a de- 
fendant out of custody, who was in 
execution at the suit of a plaintiff 
some time since deceased, on whose 
part no w ill had been proved, nor any 
jidininistration granted ; and whose 
family, on notice of a motion for the 
above purpose, (iccliiied interfering. 
Broughton v. Martin. I B. & P. 176 

10 So that Court discharged an at- 
torney in custody by virtue of an 
attachment for not paying money, 
under the Lord’s Act, whose creditor 
was dead. Rex v. Davis, 

1 B. & P. 33G 

11 A defendant cannot be discharged 
out of execution on the ground of a 
commission of bankruptcy having been 
sued out against him by the plaintiff 
M, Master v. Kell, 1 B. & P. 302 

12 The Court of C. P. will discharge a 
defendant out of custody in execution 
after the plaintiff ’s death, if it appear 
that the next ot kin do not intend to 
take out administration, on service of 
the rule Nisi on the next of kin. 
Parkinson v. Horlock, 2 N. R. 240 

13 The Court of C. P. will not discharge 
a prisoner out of execution, because the 
Judgment against him is- not docket- 
ted and entered upon the rolls of the 
Court. Pariente v. Castk, 

2'B.& P.163 
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PRIZE AND PRIZE-MONEY. 


t)lSTRIBUTTON OF. 

(rt) To Flag-Officers, 

(b) — other Officers. 

DISTRIBUTION OF. 

(a) To Flag-Officers, 

1 A flag-officer, who, after giving orders 
to one of the ships underbid cumtnand 
to sail on a crui.^e, received an appoint- 
ment to another command, is not en- 
titled to share in a prize taken (after 
his accepting the new appointment) 
by ihe ship so sent out by him to 
cruise, the ship not being actually un- 
der his command at tlie time of the 
capture. Johnstone v. Mfngeison 

I H -B . 261 

2 Where a ship belonging to a squadron 
under the command of an admiral, 
sads^by his orders on a cruise, but 
before any prize is taken he is super- 
seded in his command by anotln r ad- 
miral, and afterwards a prize is taken 
by the ship which so sailed ; though 
it shoidd be doubtful to winch of the 
admirals the share of admiral wouhi 
belong; clearly the captain of the 
ship taking the prize is not entitled to 
it. Taylor v. Lord Pawlelt. 

1 H. B. 264, 71. 

3 But under such circumstances, the 
admiral who succeeds to the com- 
mand, (i. e who is aciualfy in com- 
7nand at the time hen the prize is taken J 
is ciititlcd, Ptgot V. White. 

1 H B. 265, n, 

4 If an admiral, commander in chief 
upon a station, come home by leave 
of the Admiralty for the re-estal)li>li- 
mt^it of his health, leaving the squa- 
dron under the command of tlie flag 
officer next in seniority, but retain his 
cuininission as communder m cliiet : — 
pw. Whether lie ht; entitled to share 
in prizes taken by the cruisers of the 
squadron dui mg his absence ? Lord 
Nelson V. Tucker, 3 B. & P. 257 

^ce the next Case. 

5 By the 4th article of the King’s pro- 
clamation ol 1797, resj'ccting the dis 
tribution of pnze, as to flag officers, 

It is directed, that a chit 1 flag officer. 
returning hoine from a foreign station, 
sliaU have no share of the prizes taken 


by the ship.s left behind to act under 
another command: thir applies as well 
to another command devolxiing by seni- 
ority, as to another chief flag-t.fficer 
appointed by express commission to 
suiceed the offici-r returning home: 
and such returning home, &c. means 
the oommcncenu nt m fact of a com- 
mander m-cliief’s dcjiarture from the 
local station of his command for the 
purpose of rcMirning home, leaving 
his fleet behind, i. e. leaving it for all 
effective purpo.-es under the controul of 
another ^-ommaiuler competent, under 
th: terms of the proc'lamation, to com- 
mand in his stead : Therefore, w here 
a flag-officur, commander in chief in 
thf Mediterranean, returned to Eng- 
land by leave of tht* Admiralty for the 
recovery of his health, leaving the fleet 
under the command of the next flag- 
officer in seniority, but having before 
hi> departure dispatclied one of the 
fleet on a cruise, who made captuies 
within the limits of the st.tio'i after 
the departure homewards of siuh 
commuiuler in chief out of those li- 
mits, but before any new orch i given 
by the next flag-ofliocr on wiiom the 
command ot‘ V\e staiion had devolved : 
Held, that the right to llie l-8th, or 
commanding flag officer’s share of 
prize, brio. I jtd to tlie present iicting 
flag-uliicer in commarRl on the station, 
ami not to the cliief llag-i>ff]cer 
ing home ; although the latter still re- 
tained tlic title, pay and table money 
of counnunder iii c.uef after his return 
home, and did m.t v.sign his com.ais- 
sjon as such till after the prize taken, 
and had official corresjiornience WMth 
the Admiralty iii that cliaracter till his 
resigiK'iiou, and made ap|>omtments in 
the fleet as such : the governing prin- 
ciple of Ins Majesty’s proclamation 
being, that the rew'ard of prize should 
he to the present ellet live commander 
on the station, ana not to the nonunal 
I one W'ho I’i turn-. Home, lea* mg ships 
brliiud to act under anoth r com- 
I mund. Lord Nelson v Tu kcr [in 
error).- 4 K. tL 2dS 

6 An inferior flag-officer succeeding oy 
devolution to iiu praicipal coaimaiid, 
upon the returning itome ot his supe- 
Qq2 
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rior flag-oflker, commander- in-chief 
on a foreign station, is entitled under 
the King's proclamation of 1797, to 
the chief flag-officer's l-8th share of 
prize taken within the limits of the 
station, by a squadron which had been 
detached from the main body, (with 
which such inferior flag-officer re- 
mained), by the superior flag-officer 
before his return home ; but the prize 
not taken till after he bad passed the 
limits of his station on such return 
home : and this, though the superior 
flag-officer, before his departure, di- 
rected the inferior flag-officer to take 
under his command those ships only, 
by name, which continued with him 
at the principal station, and the de- 
tached squadron when they returned to 
the same place after the particular ser- j 
vice performed, for the performance 
of which he had before limited a time : 
and though such superior flag-officer’s 
commission was stated to be to com- 
mand in chief a squadron upon a par^ 
ticular service, and not merely upon 
a particular station: and though such 
superior flag-officer did not resign his 
commission of commander-in-chief 
till after his return home, and after 
the prize taken. At least, the supe- 
rior is not entitled to recover such 
share of prize from the inferior flag- 
officer who had received it. Lord 
Keith V. Pringle. 4 E. R. 262 

7 One of the sliips of a squadron is de- 
tached by the commanding flag-officer 
to lie off a certain place within the 
limits of the station, from whence* the 
captain, without any further orders for 
that purpose, though he had written 
for such to his superior officer, and 
waited for them some time, takes upon 
him on his own responsibility, (though 
from laudable motives which were af- 
terwards approved of by the Admi- 
ralty) to depart and to proceed as con- 
voy with the horneward-bound trade, 
and in the course of the voyage home, 
out of the limits of his station, (but 
nothing turned on the question of 
limits) he takes a prize: Held, that 
the superior flag-officer who had 
before the capture succeeded the one 
by whom the order for being de- 
tached had been originally issued, 
(admitting him to stand in the same 
situation in point of right) was not 
entitled to share tl)e flag-officer's 
•hare of l-8th given by the King's 


proclamation to a flag-officer direct^ 
ing or assisting in a capture by a ship 
under his command. Harvey, Knt. 
V. Cooke. 6 E. R. 220 

8 A flag-officer at the Cape of Good 
Hope sends a ship of his squadron 
within the limits of another flag-offi- 
cer's command in the Asiatic seas, for 
the special purpose of getting her re- 
paired : and after the ship's going 
there and completing her repairs in the 
manner directed by the latter officer, 
and receiving an order from him to 
convoy certain ships on her return to 
her former station, while executing 
such order, being accidentally sepa- 
rated from her convoy, took a prize 
within the limits of the flag-officer's 
command in the Asiatic seas, but in 
the course of rejoining her original 
flag-officer at the Cape: Held, that 
the latter was not entitled to the flag- 
officer's l-8th share of the prize; 
his command over the ship being sus- 
pended while she was out of the limits 
of his own, and within the lilhits of 
another command. Holmes y. Rainier. 

8 E. R. 502 

9 The commander of the Cork naval 
station, on the 3d of May ordered the 
Loire frigate, under his command, to 
cruise for a month within certain 
limits mentioned, (whether within the 
Cork station or not did not appear,) 
but in case of obtaining intelligence 
of the enemy being at sea, to return 
immediately and report the same to 
him, unless the captain should deem 
it more serviceable first to apprize the 
commander-in-chief of the Channel 
fleet off Brest of it, and then to return 
to Cork without Joss of time. The 
Loire having sailed and obtained such 
intelligence on her cruise, went off 
Brest, and communicated it to the 
commander of the Channel fleet on 
the 25ih of May, who on the 28th 
ordered the Loire to go off’ Ferrol 
with dispatches, &c. ; and afterwards, 
and whilst in the execution of her 

I former orders from the commander of 
the Cork station, to look out for the 
Jamaica homeward bound convoy 
within certain limits, (which were 
partly within and partly beyond his 
original cruising orders;) and if met 
with, to protect them up St. George's 
and Bristol Channel: The Loire 
having delivered the dispatches, &o. 
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to the naval commander off Ftrrol, 
on her return took three prizes, be- 
yond, as was admitted, the limits of 
the Channel station, and asserted 
to be within the Cork station; (but 
whether or not within the Cork 
station was deemed to be iinmateria) 
in this ca-^e :) Held, that the com- 
niander-in-chicf of the Channel fleet 
did not, within the true meaning^ 
of his orders to the Lwe, intend 
to retain her under his command 
after the execution of his orders 
off Ferrol, but only that she should 
attend to his further instructions while 
executin^^ her original orders, and as 
a rnodiftoation of, or addition to, such 
orders, rather than as a supercession 
or abrogation of them : But that, if 
he had so intended, he had no right 
so to retain her out of the limits of his | 
command by partial modifications of 
her original orders, for the purpose of 
entitling himself to prizes taken by 
her out of such limits, in derogation 
of the rights of another flag-olficer. 
Lady Gardner v. Lyjie. 

13 E. R. 574 

10 — How the case would he, where 

a cruiser in chase ]iursues an enemy 
out of the limits of one station into 
another ? 13 E. R. 574 

11 Wherf the admiral commanding on 
the Cork station issued orders to the 
captain of a frigate on that station to 
go on a particular service, and after- 
wards to cruise within certain limits 
for six weeks, and the frigate after 
performing the service, began her 
cruise, and returned with a prize to 
Cork ; and afterwards the admiral be- 
ing directed by the Admiralty to take 
pne of the frigates and proceed to 
Plymouth for further orders, and to 
direct another admiral to take the 
command, did accordingly direct 
another admiral to take under his 
command the frigate among others, 
and afterwards took himself the said 
frigate, and sailed in her to Plymouth, 
and was appointed commander of the 
Channel fleet, and issued an order 
to the captain of the frigate to cruise 
for a particular purpose for a week, 
and at the expiration of that time to 
proceed in execution of the former 
orders which he had received from 
him; and the frigate sailed from Ply- 
mouth, and afterwards arrived within 
the limits prescribed by the former 


orders (which were taken to be within 
the limits of the Cork station), and 
made two captures, one within and 
another without those limits : Held, 
that the admiral so appointed and 
commanding on ihe Cork station at 
the time of the captures was entitled 
to the flag Slh of that which was cap- 
tured within the limits, not as being 
privy to the former orders (which 
orders were not suspended by the last 
order, and again subsisting at the 
time of the capture, but were expired 
by efflux of time), but as admiral of 
the station within the limits of which 
the said frigate had made the cap- 
ture. Drury v. Lady Gardner. 

3 M. & S. 150 

12 A commodore who appoints a cajy- 
tain under him, without having au- 
thority for that purpose, is not enti- 
tled to share as a flag-officer in the dis- 
tribution of prizes under his Majes- 
ty’s proclamation : Nor will the sub- 
sequent ratification of such appoint- 
ment by the Lords of the Admiralty, 
or the King in Council, entitle him 
to share as a flag-officer in any ])rizes 
taken before the date of such ratifica- 
tion. Donnelly v. Sir Home Popham. 

1 Taunt. 1 

13 If the fleet of an ally and a British 
fleet serve together under a British 
commandcr-in-chief who detaches the 
squadron of the ally, the admiral of 
the auxiliary power is not entitled as 
2L flag-officer to share prizes made by 
British sh4ps detached in another di- 
rection, to which he lent no actual co- 
operation in cflecting the capture. 
Duckworth, Bart, v. Tucker. 

2 Taunt, 7 

(^) To other Officers^ 

1 Qucerc, Whether an officer under ar- 
rest and suspension on board tlie fleet 
for an oflence of which he is afterwards 
acquitted, is entitled to prize-money 
taken during such arrest and suspen- 
sion ? Johnson v. Sutton {in error). 

In Cum, Scac. 1 T. R. 493 

IThis question came incidentally brfore 
the Court in an action by the officer sus- 
pended, against his superior officer for 
a malicious prosecution.] 

2 In consequence of a trial, directed by 
the Court of Chancery, the Court of 
King^s Bench declared their positive 
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opinion that the captain of a ship, ac- 
tually on board at the lime of a capture, 
\\’A< entitled to prize-money, though 
under arrest at the lime, and thcuoh 
another officer had been sent on board 
to command the ship. Lnmlcy v. Siit- 
ton. 8 T. R. 

3 A second captain is entitled to a cap 

tain’s share of prize under the Kmg’s 
proclamation. Waterhouse v. Kin^, 
hart. 2 E. R. 5t)7 

4 One, who at the time of a prize taken 
by a custom house cutter bore the 
commission of male, but was actintf 
commander on board, under an order 
from the commissioners, communi- 
cated by letter to the collector of the 
port to which the « utter belonged, | 
and by him comrnunicaUd by jettcr 
to such mule, is entitled to the cow- | 
onander's hare of the prize under the 
Kmjr’s w.irrant of the ';J<ith of Noz>em- 
her, l^SOti, referring to his fornur 
warrant of the 4th of Juh/, 18ud; 
wh.ch speaks generally of liie share 
to he given to the commander, oflicers. 


and crew, as a reward for their ser^ 
vice: and this, though the former 
commander, who^e con.mission, as 
such, had before been withdrawn and 
cancelled by order of the commission- 
ers, on some supposed misconduct, 
was afterwards restored, and a new 
commis.-ion granted to him bearing 
the same date as his former commis- 
sion, which was h^dbre the prize 
taken. And such acting commander 
was held to lie entitled to the full 
share of coinmamler, without di diicl- 
in?^ a share of a deputed marim r, w ho 
at the tune of sucli capture made was 
on board acting as mate by like au- 
thority. nil V. Taylor 

11 E. R. 414 
Every instrument by which a seaman 
or marine conveys his prize-money or 
wages in the hands of the jiuhlic offi- 
cers, must be in the Ibrm prescribed 
by the stat. 2() G. 3. c. 63., and the 
other statutes to which it refers. 
Turtle V. llcartwcll. 0 R. 42G 
And see 1 B. & P. 161 


FROCEDEMX). 


1 If, after a procedendo to carry back 
a cause to an in for. or Court, the plain- 
tiff recover, and then sue out a scire 
facias agdin.st die bail below, and they 
remove the proceedings against them 
into the Court of King’s Bench, bv 
habeas corpus, the latter Court will 
award a proceaendo in tiie suit against 
the bail. Dixon v. Jrleslop. 

6 T. R. 365 

3 A cause was removed from an inferior 
Court by an habeas corpus cum causa, 
to which a return wa> made, stating a 
custom under winch the deftndanl 
wa-^ sued and arrested : the defendant 
who removed the cause not having 
proceeded in it here, the Couii 
awarded a procedendo, tiiough error 
was suggested eii the face of the pro 
cecdings below; saying they would 
leave the flefendant to Ins writ of er- 
llorton V. heciman. 6 T. R. 760 
3 Bail may renier without justifying, and 
where the rule expires in vacation^ a 


render on the first day of the ensuing 
rm, c7a; 7V/, is good, though 

notice Were not given till afterwards 
« n the same day, and aftei a writ of 
procedendo liacl issued to an inferior 
Court where the cause originated. 
Wiggins V. Stephens. 5 E. R. 533 

4 Plaiiiiiff in an inferior Court from 
which a cause is removed by habeas 
corpus, and a rule ior better liai! 
given, is not entitied to procedendo, 
after render of the defendatn and no- 
tice of sucu render, althongli such 
render be made after the day 6 \\ which 
the rule lor better bail expires. Fa?'- 
(juharson v. Fouchecour. 16 E. R. 387 

5 If an indictment for felony has been 
removed here from an inferior Court, 
m order to issue process of outlawry 
ii}X)n it, and the party aceusert come 
in, the Court of King’s Bench will 
award a procedendo to carry the re- 
cord back. Rex v. Perry, 

5 T. R. 478 
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PROHIBITION. 


I. TO SPIRITUAL AWD ECCLESIASTICAL 
COURTS. 

11. COURTS OF INFERIOR JURISDIC- 

TION. 


J. TO SPIRITUAL AND ECCLESIASTICAL 
COURTS. 

For the Costs recoverable in pro- 
hibit ion. See Trask v. French. 

15 E. R. 574, ante, page 225 

1 A prohibition issued to the Bishop of 

Chichester y who claimed a rij^ht to pre- 
sent by lapse, ander pretence of his 
visitatorial aulhoriij^ to the office of a 
canon residentiary of his church : it 
heinj*- a freehold office, and the right 
of election thereto in the dean and 
chapter. The Bishop of Chichester v. 
Jioivard. 1 T. K. 650 

2 Proliibition was granted to stay a suit 

in the Spiritual Court lor breaking 
open a cliest in the church, and taking 
away the title-deeds to the advowson. 
Card Her v. Parker. 4 'P. R. 351 

3 Prohibition lies to the Spiritual Court 

if a suit be instituted to obtain a ge- 
neral probate of the will of a woman 
made during her coverture, though 
with her hushaiHPs consent, and 
though she survived him. Scammell 

V. Wilkinson. 3 E. R. 553 

4 If a modus be not proved as laid by 

the plaintilf in a suit in prohibition, 
there must be a verdict for the defend- 
ant, who is entitled to costs ; but if 
any modus be found, though diflcrent 
from that laid, that is a ground for th^' 
Court to refuse a consultation. Brock 
V. Richardson. 1 T. R. 437 

5 Prohibition granted on an affidavit that 

the defendant {to a liiiel for tithes in 
kind in the Spiritual Court) answered 
on oath, or pleaded dt modus ; without 
its aj.'pcaring that the modus was re- 
gularly pleaded below, so as to be put 
in i>sue there. French, Clerk, v. 

'J'rask. 10 E. R. 348 

0 Where a modus is pleaded in an Eccle- 
siastical Court, a prohibition may be 
granted any time before final sentence. 
Darby y. Cozens. 1 T. R. 552 

7 Prohibition to a Spiritual Court will 
be granted after sentence, if it appear 


on their proceedings that they have 
exceeded their jurisdiction. Leman v. 
Goulty. 3 T. R. 3 

8 I'hercfore, though they may compel 
churchwardens to deliocr in tlieir ac- 
counts, yet as they cannot decide on 
the propriety of the charges, a pro- 
hibition will be granted if they do. 

3 T. R. 3 

9 Where a Spiritual Court incidentally 
determines any matter of common law 
cognizance, such as llie construction 
of an Act of Parliament, otherwise 
than as the common law requires, pro- 
hibition lies after sentence ; although 
the objection do not appear upon the 
face of the libel, but is collected from 
the whole of the proceedings below. 
Gcidd V. Gapper, Clerk. 

5 E. R. 345 

10 After sentence in the Ecclesiastical 
Court in a matter of tithe, where the 
quLslion turned upon the construction 
of an Act of I^rliainciit, upon a doubt 
raised whether that ("ourt had not mis- 
construed the Act, the Court of King’s 
Bench directed the plaintiff to declare 
in prohibition, for the more solemn ad- 
judication of the question, whether, 
supposing the Court below to liave 
misconstrued the Act, a prohibition 
should go after sentence in a matter 
in which 4he Court below had original 
jurisdiction, or whether it was only 
a ground of ajipeal. 

(Jure V. Capper, Clerk. 

Could V Gapper, Clerk. 3 E. R. 473 

11 No prohibition will he granted to a 
Spiritual Court after sentence upon a 
libel for particular words spoken of 
a woman. Carslake v. Mapledoram. 

2 T. R. 473 

12 If the Spiritual Court hath cogni- 
zance of part of the charge only, and 
not the rest, tlie Court, after sentence 
below, would not grant a prohibition. 
Carslake v. Mapledoram. 3 T. R. 473. 

13 Prohibition denied after sentence, 
where the party applying had per- 
mitted the question of fact, whether 
the land for which tithe was claimed 
were natural meadow or not, to be tried 
below. Stainbank v. Bradshaw. 

10 E. R. 349 

14 The Court of C. P. has no power u> 
issue an original writ of prohibitwn 
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to restrain a bishop from committing 
waste in the possessions of his sec ; at 
least at the suit of an uninterested per- 
son. Semb. That no Court of com- 
mon law has that power. Su. If the 
Court of Chancery has not ? Jeffer- 
' aoTi V. The Bishop of Durham. 

1 B. & P. 105 
, N. B. All the authorities relating to 
Prohibition to a Bishop are collected 
in this case. 

15 Where a rector was cited in the Epis- 
copal Consistorial Court to shew cause 
why the ordinary should not grant to 
a parishioner a faculty for stopping 
sip a window in a church, against 
which it was proposed to erect a mo- 
nument, to the granting of which the 
rector dissented ; notwithstanding 
which the Court below were proceed- 
ing to grant the faculty with the con- 
sent of the ordinary : Held, to be no 1 
ground for a prohibition, but mere 
matter of appeal, if the rector^s rea- 
sons for dissenting were improperly 
overruled. Bulwer, Clerk, v. Hase. 

3 E. R. 317 

16 Prohibition denied to the Spiritual 
Court upon its rejection of a modus set 
up there of Id. for every turkey laying 
eggs, or of every tenth egg, &c, in 
lieu of tithe of turkies, at the option 
of the vicar; such modus not ascer- 
taining any certain lime when the 
money payment in lieu of the eggs, 
was to be made, in case the option 
was made to take it in money. Ro- 
berts V. Williams, Clerk. 

12 E. R. 33 

IT. COURTS OF INFERIOR JURISDICTION. 

See ADMIRALTY, I. ante, page 19. 

1 A prohibition will be granted to a Court 
of Appeal, where it appears that they 
have no jurisdiction over the subject- 
matter, even after they have remitted 
the suit to the Court below, and 
awarded costs against the appellant. 


.QUARE IMPEDIT.] 

and though the party apply ingi for a 
prohibition appealed to that Court. 
Darby v. Cosens. I T. R. 555 

2 Where the subject of a suit in an in- 
ferior Court is within the jurisdiction 
of that Court ; though ih the proceed- 
ings a matter be stated which is out of 
its jurisdiction, yet unless it is going 
on to try such matter, a prohibition 
will not lie. Dittens, Clerk, v. Robson. 

1 H. B. 100 

3 Courts-Martial, Courts of Admiralty, 

and Courts of Prize, are all liable to 
the controuiing authority of the 
Courts at Westminster: the general 
ground of prohibition being an excess 
of jurisdiction, when they assume a 
power in matters not within their cog- 
nizance, or act contrary to the rules 
of an Act of Parliament made to limit 
their authority. That they have de- 
cided wrong, or that there is error 
in the proceedings, may be a ground 
of appeal on review, but not of prohU 
bition, there being no ground for the 
interference of the Courts at West- 
minster where the matter is clearly 
within the jurisdiction of such infe- 
rior Courts. Grant v. Sir Charles 
Gould. 2 H. B. 100, 101, 107 

4 The Court of C. P. refused to grant a 

prohibition to prevent llie execution 
of the sentence of a court-martial, 
passed against A., who had received 
pay as a soldier, (but assumed the mi- 
litary character merely for the pur- 
pose of recruiting in the usual course 
of that service), though the proceed- 
ings of the court-martial appeared to 
be in some instances irregular. Grant 
V. Gould. 2 H. B. 69 

5 The Court refused a prohibition to 
magistrates to restrain them from 
pulling down an old bridge before a 
new one was passable. Rex v. Justices 
of Dorset. 

15 E. R. 594, ante, page 171 


OUARE IMPEDIT. 


1 If the right of nomination be in one, 
and of presentation in another, and 
either impede the other in his right, 
a quare impedit lies. Cross v. Salter. 

3 T. E. 640 


2 Where the right of nominating is in 
A. and of presenting in B., B. is to 
judge of the qualification of the per- 
son nominated, in the same manner as 
a bishop does ; but if the person pre- 
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Pleadings* 

senlitpg object to the nominee on the 
ground of immorality, that must be 
tried by a jtiry, 3 T. R. 646 

3 Where the grant of a rectory by the 

Crown contained an exception of all 
churches and vicarages thereto belong- 
ing, a perpetual curacy belonging to the 
rectory passed by the grant, not being 
included in the exception. Arihingion 
V. Chester, Bishop, 1 H. B. 418 

4 In quare impedit, the plaintiff having 
stated his title in the declaration, the 
defendant pleads his own title in bar 
in deducing which several incidental 
points are also slated ; the plaintiff in 
the replication sets forth essential mat- 
ter, which would fully avoid the de- 
fendant's title, but does it bj’ way of 
inducement to a traverse of one of 
those incidental points, with which 
traverse the replication concludes; 
the defendant in the rejoinder takes no 
notice of the traverse in the replica- 
tion, but traverses the matter of in- 
ducement which precedes it. This re- 
joinder is good, and may wellprws by 
the traverse in the replication ; that 
traverse being an immaterial one, 
Thrale v. London, Bishop, 

1 H. B. 376 

5 In pleading a right in coparceners to 

present an advowson by turns, it is 
good to state that the riglit arose be- 
cause they did not agree to present, 
which is synonymous to saying they 
could noi agree. 1 H. B. 376 

6 A. B, and C., three sisters, are co- 
parceners of an advowson. A. marries 
D,, on whom A.'s third is settled ; B, 
marries E. ; and C. dies, having de- 
vised her third to K, the son of B, 
and E, — D, E. and F, being thus en- 
titled, under or in right of the several 
original coparceners, a quare impedit 
is brought by G., a stranger, against 


JD. and dies pending the writ^ 

and the share of B, (previously de- 
ceased) thereupon descends to F,, in 
addition to the share devised to him 
by C. — D, sufiers judgment by default* 
This judgment against D. is a bar to 
a quare impedit brought by 2>. and F. 
(in which D. issiunmoned and severed) 
to recover the same presentation; but 
is not a bar to F.'s right to recover on 
the next avoidance in his turn. Barker 
V. London, Bishop. I H. B. 412 
(And see Wilkses Rep, 659.) 

7 In quare impedit, the defendant pleaded 
that one M, 0, under whom be claim- 
ed, being seised in fee of one moiety 
of the advowson to present to one 
turn in evei*}^ two turns, presented 
one J, 0, in her proper turn ; that 
the church being afterwards vacant, 
one J, W,, under whom the plaintiff 
claimed, presented in his proper turn ; 
that the church being again vacant, 
the plaintiff presented ; and that the 
church being a fourth time; vacant, it 
belonged to the defendant to present. 
On demurrer to this plea, the Court 
held that the defendant had not shewn 
a title to present, since he had not 
shewn whether the third presenta- 
tion was by usurpation or by agree- 
ment, and that it could not be pre- 
sumed that the defendant was entitled 
to present in the first and fourth turn, 
and the plaintiff in the second and 
third, since the plea averred that 
M. O, had presented to the first turn 
in her proper turn, and J. W. in his 
proper turn. Birch v. Lichfield and 
Coventry, Bishop. 3 B. & P. 444 

8 Semb, that if it had appeared by the 

: plea that the plaintiff had presented to 

i the third turn by usurpation, he would 
I still have been entitled to the fourtli 

turn by right. 3 B. & P. 444 
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Informations. [QUO WARRANTO.] Inuhat Cases granud. 


QUO WARRANTO. 


INFORMATIONS. 

(a) How, for what Purposes, and 
on whose Application granted. 

(b) On what Grounds refused. 

(c) Limitation of Time for grant- 
ing. 

{d) Proceedings in, relative to 
Pleadings, Evidence and 
Judgment. 

{e) Costs, Proceedings for — where 
staid. 


(tt) How, for what Purposes, and on 
whose Application granted. 

See coupoiiA iiON, ante, passitn. 

1 Informations in nature ot a quo war- 

rantohzyt been considered of late years 
merely as civil proceediniis. Rex v. 
Frances. 2 T. R. 484 

2 When a proper case has been laid 
before the Court to induce them to 
grant an information, they have never 
exercised any controul over it alter- 
wards, as to the manner in which it is 
to be conducted. Rex v. Brown. 

4 T.R. 27G 

3 If the affidavit in support of the rule 
for such an information omit a mate- 
rial fact, which is stated in ihc affida- 
vit filejl on the other side, the latter 
affidavit may be read by the prosecutor 
in support of his rule. Rex v. Mein. 

3 T. R. 59G 

4 The Court will make the rule for a 
quo warranto information absolute, al- 
though the ] arty has, since the rule 
obtained, resigned his office, and his 
resignation has been accepted. The 
Court will not consolidate several in- 
formations against several persons for 
distinct offices, for there must be an 
information against each, to enable each 
to disclaim. Rex v. War low. 

2 M. & S. 75 

5 In considering whether they should 
give leave to file a quo warranto in- 
formation, the Court will judge from 
all the circumstances who are the real 
prosecutors. Rex v. Cudlipp. 

GT. R. 503 


6 Qu. — Whether the Court will grant 
an information to iinpeacli a derivative 
title, where the person from whom it 
was derived died in the undisturbed 
possession of it r Rex v. Stacey. 

1 T. R. 4 

7 Such title shall ript be impeached by 

those who have acipiicsced and acted 
under it. • 1 T. R. 4 

8 An information in nature of a quo 
xvarranto granted again>t a port-reeve 
of a borough and manor, w ho as such, 
was the returning ofiuer of the bo- 
rongli. Rex \. 31eta. 3 T. R. 596 

9 Information in nature of a quo war- 

ranto lies against a person clauning to 
have a right of voting by virtue of a 
burgage tenement. Horsham 

case. 3 T. H . 599, n. 

10 Information in nature of quo xvnr- 
ranto lies for the office of baillQ’ of a 
courl-leet, being a prescriptive officer, 
having a power to summon, and select 
the juiy. Rex v. Bingham, Clerk. 

2 E. R. 308 

11 An information in nature of a quo 
xvarranto granted in order to try whe- 
ther a residence in a l)orough.. previous 
to an election, one ot“ ihe qualifications 
for which, was residence ; were buna 
fide or not. Rex v. Richmond, Duke. 

G T. it 560 

12 An information in iml lire of tear- 
ranlo was granted against several for 
exercising the office of conimissioriers 
for paving the town of Taunton, under 
an Act of the 9 G. 3. to whom a power 
was given to impose rates and taxes 
on the inhabitants. Rex v. Badcock. 

6 E. R. 359 

13 There must be an ustr as well as a 

claim of a franchise in order to found 
an application for an information in 
nature of a quo warranto ; stating that 
the defendant, who was elected to an 
office, had tendered himself to be 
sworn in, is not sufficient, Rex v. 
Whitwell. 5 T. R. 85 

14 But a swearing in, though defective 
in Jaw, yet being such whereby the 
party claimed at the time to be a free 
burgess of a corporation ; Held a suf- 
ficient user of the office to warrant an 
information in nature of a quo war* 
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ranto as^ainst him, and not like a mere 
claim of the office. Hex v. late. 

4 E. R. 337 

35 It is no object ion to an applic ation for 
an infortnalion in nature of a quo war- 
ranto a^Tjainst a mayor for not having 
taken the sacrament within the proper 
time hifore his election, accorting, to 
stat 13 Car. “2. st. 2. c. 1.; that the 
relators concurred in his election; be- 
can.-^t' that defect is a latent one, ari- 
sing from the orni-^ion of an act posi- 
tively required by the Legislature. Rex 
V. Smith. o T. R. 573 

16 And the Court for such an omission 
w’ll grant an information at the prayer 
of a mere stranger to the corpor tion, 
because it concerns the interest of the 
whole kingdom. Rex v. Brown 

3 T. k. 574, n, 

17 y\ii ajinlicaiion for a quo luarranto iii- 

forination made on the athdavits of se- 
veral persons, of whom all i>ut one 
liHve consented to the e!ecl;on pro- 
posed to be impeached, may be granted 
on the afhdavit of that one, if he avow 
himscli to be the relator. Rex v. St/jh- 
97ion,s 4 T. R. 2'2'i 

18 ]t is no o)>jection to relators apply- 

ing for a quo wananto information 
against the deienhant for exercising 
tlie i>lhcc of an alderman (lii> election 
to which they had opposed), that they 
afterwards made no opposition to his 
election to the principal office of ma- 
gistracy (to wnich the other w^as a 
nece-sary quid i beat ion) ; or that they 
after, vards atteihled at and concurred 
in cor|jorate meetings whereat tic p e- 
sid‘. (i or whereat he attended in his ofli- 
cial character : such application be- 
ing made wiihin the time limited by 
law, tj/s in four years after the defen- 
dant’s election as an alderman. Rex 
v. Clarke. 1 E. R. 36 

19 It seems that though such an infor- 

mation may be granted on the rela- 
tion of a stranger to the corporation ; 
yet he ought lo make out a very strong 
case for tlie interference of the Court. 
Rex \ . Ket/tp. 1 E. R. 46, n. 

20 It IS no objection to the person ap - 1 
ply mg ior an information in nature of 
a quo warrmito, which w'ould operate 
in Its eflect to dissolve the corporation, 
that they attended the meeting at 
whicii the mayor was elected, whose 
^-'lection they impeached on the ground 
lhat the corporation was then dis- 


solved by the loss of an integral part, 
and that they voted for another can- 
didate, and afterwards attended other 
corporate meetings at whicli such 
mayor presided. Rex v. Morris and 
Siewdrt. 3 E. R. 213 

(b) On what Grounds refused. 

1 The Court will not grant a quo warranto 
information to try the validity of an 
€*lection to the office of church-war- 
den, because it is no usurpation on the 
Crown. Rex v. Shepherd. 

4T;R. 381 

2 The Court refused to grant an infor- 

nialioii against one who had served 
the office of mayor twelve years be- 
fore, when the rule to shew cause was 
obtained upon an affidavit that the re- 
lator did not believe he had been duly 
<w. rn in, and the rule was opposed 
by an affidavit, which did not express- 
ly allcuc that he had been duly sworn, 
but stated that he appeared by the cor- 
poration hooks to have been sworn iiy. 
Rex V. Newlmg. 3 T. H. 310 

3 The Court refused to grant a quo war^ 
ranto information, because the party 
ap})lying for it had agreed not lo en- 
force a bye-law, upon which he now 
grourukd his attempt to impeach the 
defendant’s title, Rex v. Mortlock. 

3 T. R. 300 

4 Information refused after eight years, 
though applied for on affidavit of the 
low u-c!erk that defendant had not taken 
thcoathsof allcgiaiict', &c. ; itappearing 
by the corporation books tha||he had, 
and it not b ing a recent complaint. 
Rex V. Helleston, Mayor. 

3T. R.3ll,w. 

5 In general, the title of the electors is 

. not to he brought in question by at- 
tacking the title of the person elected 
by them : but this rule does not apply 
where there is no method of prosecu- 
tion by which tlu? title of the electors 
may be questioned in the first instance. 
Rex V. Mein. 3 T. R. 590 

6 Upon a question concerning the vali 
dity of an election to a vacant fellow- 
ship made by the fellows of Trinity 
Hally Camhridgey which was disputed 
by the master ; The Court held that 
an information in nature of quo war- 
ranto would not lie ; but thought the 
propi ’ remedy in such case was by 

‘ jnandaniMs, or by an action brought by 
6 



OJt Where routed, [QUO WARRANTO.] At what time granied. 


the fellow appointed by the master; to 
try his right Rex v. Greftory. 

4 T. R. 240, «. 

7 The Court will not permit one corpo- 
rator to hie an information in nature 
of a quo warranto against another for 
a defect of title which equally applies 
to his own, or to the title of those un- 
der whom he claims. Rtx v. Cudlipp. 

6 T. R. 503 

8 Where sufficient appears by the affida- 
vits, to draw the merits of an election 
to a corporate office into question, the 
Court will not grant an information in 
nature of a quo warranto ; though the 
fact of the defendant's usurpation no 
otherwise appeared than by the de- 
ponent^s swearing to their information 
and belief, that the defendant was ad- 
mitted afreeman, and sworn and enroll- 
ed accordingly, the defendant not deny- 
ing the fact when called upon by a rule 
to shew cause. Hex \ . Harwood. 

2E. R. 177 

9 Where a corporation was dissolved, 
and no corporate body existed in fact 
at the time, the Court refuse d to grant 
an information in nature of quo war- 
ranto against an individual for an im- 
pertinent claim to be returning officer 
at an election of members to serve 
in parliament, by virtue of his having 
been elected an alderman while the 
corporation existed in fact ; there be- 
ing no civil right in controversy, but 
it being rather the ground of a pro- 
ceeding in pocnam by the Attorney- 
Generid. Hex v. Saunders. 

S E. R. 119 

10 White an information in nature of 
quo warranto was moved for on the 
ground of a disputed mode of election, 
which alone was in controversy at the 
time of the defendant's election, and 
which ground was afterwards answered 
on shewing cause, the Court would not, 
in their discretion, make the rule abso- 
lute to try another incidental and se- 
condary question, as to whether there 
were a sufficient interval of time allow- 
ed between the nomination and elec- 
tion of the defendant ; no person's 
right having been set aside by means 
of such acceleration of the election, if 
it were accelerated. Rex v. Osbourne. 

4 E. R. 327 

11 The stat. 15 Car. 2. c. 17. creating 
the eorpofation of the Bedford Level. 
diieeU that they shall appoint a re^~ 


sirar, Ac. and other officers at their 
pleasure; the duty of which registrar 
is to register titles to land within the 
Level ; and be takes an oath of office : 
Held, that an information in nature of 
quo warranto does not lie against auch 
an officer ; he being a mere servant of 
the corporation, and his office not af- 
fecting any franchise, or otlier autho- 
rity holden under the Crown. Rex v. 
Bedford Level Corporation. 

6 E. R. 356 

(c) Limitation of time for granting, 

1 N. B. By the statute 32 G. 3. c. 58. 

** for the amendment of the law in 
the proceedings upon inf^irmation in 
nature of quo warranto it is . nact- 
ed by sec. 1. that a deftndanl may 
plead that he has held or execolcd bis 
office for six years or more ; and on a 
verdict on such issue should be en- 
titled to judgment in his favour with 
costs ; and this extends to informations 
by the attorney-general ; by see. 2. 
derivative titles are also protected. 
Under the above Act, adefendant may 
plead several pleas, even tliough he 
do not plead (in one of them) the li- 
rnitatiun imposed by the statu tt. Rex 
v, Auiridge, 8 T. R. 467 

For the construction qf the Sd section, 
see Rex v. Stokes, next page. 

N.B. The following cases were deterndned 
previous to the stat. 32 G. 3. c. 58. 

2 The Court determined that they would 
not grant an information in the nalure 
of a quo warranto after twenty years' 
quiet txissession. Rex v. Stacey. 

1 T. R. 1 

3 And it was held that length of time, 
though less than twenty years, might 
induce the Court to ref use such an in- 
formation under certain circumstances. 

1 T. R. 3 

4 Fourteen years' quiet possession held 
a sufficient length of time for refusing 
an information. Rex v. Pike Braddock, 

1 T. R. 3, 71. 

5 A quo warranto information against a 
freeman of the borough of Winchelsea, 
was refused after sixteen years' acqui- 
escence under the election of a mayor 
(under which the defendant claimed), 
where a mere blunder was committed, as 
to the person who ought to have pre- 
sided thereat in the absence of the old 

8 
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mayor, whose duty it was. The corpora- 
tion consisted of a mayor, jurats, and 
freemen ; and the election of mayor was 
made annually by the body of free- 
men out of the jurats, which latter have 
no rig^ht to vote : and on that occasion 
the election appearedtohave been held 
before the new mayor himself, instead 
of the oldest freeman : but all parties 
had concurred at the time. Rex v. 
Stacey. 1 T. R. 1 

6 The Court said they would in no case 

grants quo warranto information after 
twenty years' quiet possession. Rex v. 
Newling. 3 T. R. 310 

7 And that applications made within 

that time might be refused on particu- 
lar circumstances. 3 T. R. 310 

8 Such an application refused after four- 
teen years' quiet possession. Rex v. 
Pike and Prideaux. 3 T. R. 311 

9 At length the Court resolved to limit 
their own discretion, and that they 
would not, under any circumstances, 
grant an information in nature of quo 
warranto against a person who has 
been in the peaceable possession of 
his franchise six years. Rex v. Dickin. 

4 T. R. 282 

10 And soon afterwards the Court de- 
termined that they would not grant 
a quo warranto information to impeach 
a derivative title, if the person claim- | 
ing the original title has been in the 
undisturbed possession of his office six 
years. Rex v. Peacock. 

4 T. R. 684 

11 It was htld that possession of a cor- 

porate franchise for less than twenty 
years, was not of itself a sufficient ob- 
jection to an information hi nature of 
a quo warranto to try the validity of 
the title to such franchise. Rex v. 
Bond. 2 T. R. 767 

12 But that the circumstance of the re- 
lator's standing in the same situation 
with the defendant, or its appearing 
that the corporation must necessarily 
be dissolved by impeaching the de- 
fendant's title, and the title of those 
who claim under him, would govern 
the discretion of the Court in refusing 
such an application. 2T. R. 767 

13 Ihe fact of the defendant's title hav- 

ing been before attacked by a similar 
information, which was afterwards 
abandoned, was not allowed to have 
any weight. 2 T. R. 767 


(d) Proceedings in, relative to Pleadings, 
Evidence and Judgment. 

See Rex v. Amery. 1 T. R. 575. 

1 Where leave had been granted by the 

Court to file an informaiion in nature 
of a quo warranto against a party for 
claiming to be common council-man of 
York, and the relator by his replication 
attacked also the defendant's title as 
freeman, which had been stated in the 
introductory part of his plea, the Court 
refused to strike it out, or direct their 
officer to enter a nolle prosequi. Rex 
V. Brown. 4 T. R. 276 

2 The stat. 32 G. 3. c. 58. which enables a 
person to plead that he held or executed 
an office six years before exhibiting a 
quo warranto information, means six 
years before making the rule absolute 
for the information, and not six years 
before obtaining the rule nisi; and 
therefore tlie Court refused to make 
the rule absolute where the six years 
bad then elapsed, though they had 
not elapsed before the rule nisi. But 
a title to one office, which is a qua- 
lification to hold another office, is not 
within s. 3. of the statute respecting 
derivative titles; and therefore although 
the party had exercised the first for 
six years, the Court made the rule 
absolute for an information for exer- 
cising the second office upon a defect 
of title to the first. jRex v. Stokes. 

2M. &S. 71 

3 After a defendant in quo warranto 
has appeared, the prosecufor must 
give two four day-rules to plead, 
and after the expiration of the last 
must also move in Term-time for a 
peremptory rule toplead, otherwise the 

' defendant has until the next Term to 
plead. Rex y. Ginever. 61\R,594 

4 Qumre, Whether a prosecutor of an 

information in a nature of a quo war- 
ranto enw demur to part of the defen- 
dant's plea, and reply to the rest? 
Rex V. Ginever. 6 T. R. 733 

5 The defendant in a quo warranto in- 
formation derived title under a custom 
for " the mayor and burgesses of N. in 
common council assembled, under their 
various names of incorporation, from 
time immemorial till the granting of 
letters paXjen t ^ by QvteeB Eiwabeth, and 

I for the ^magor, ^ bailiffs, mid capital bur- 
gesses, m common council assembled 
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since that time/' to admit every person 
of the age of twenty-one whom they 
chose ; after verdict for the defendant 
establishing this custom, the Court 
held it well pleaded ; it appearing iv 
them to have been always exercised by 
the same body, (to wit) the common 
council, though constituted of different 
persons at different times. Rex v. 
Knight, 4 T. R. 425 

6 A charter of W. 3. granted to the 
town of Liverpool, directs that the 
common councilmen shall be elected 
in such manner as was used before 
a former charter of Car. 2. ; the de- 
fendant, to a quo warranto information 
for exercising the office of common- 
council-man, pleaded, that before the 
charter of Car, 2. the mayor, bailiffs 
and burgesses used to elect (excejit 
at those times when there was any 
bye-law to regulate the mode of elec- 
tion) : it was held that the pica was 
bad, because it did not shew what 
was the usage in fact before the char- 
ter of Car. 2. Hex v. Birch. 

4 T.R. COS 

7 To a quo warranto information the de- 
fendant derived a title in his plea to 
the office of a burgess under a custom 
for the common council to admit ad 
libitum any person of the age of 21, 
whom they chose : the prosecutor, af- 
ter denying that custom, replied that ' 
ivo person was entitled to be admitted 
but in right of servitude, and that the 
defendant had not served a seven years' 
apprenticeship; rejoinder slating the 
special circumstances under which he 
had served : on a demurrer to tins re- 
joinder, because it was a departure 
from the plea, the Court held the re- 
plication itsell to be bad, as immaterial 
to the title in the plea; and gave judg- 
ment for the defendant. Rex v. Knight, j 

4 T. R. 419 

8 After the death of a mayor. Black - ' 


stone, J. would not suffer his eligihiHty 
to be disputed, but merely the fact 
whether he was mayor or not, which 
the corporation book shewed ; and if 
he was in fact mayor, it was to be 
taken that he had been regularly so. 
Rex v. Spearing, I T. ft. 4, n. 

9 Upon an information in nature of qtio 

warranto against one for claiming the 
office of alderman, if he disclaim, and 
judgment of ouster be given against 
him, he is concluded from shewing to 
a second information, for exercising 
the same office, that he was duly elected 
before such first information and judg- 
ment of ouster, and that he was after- 
wards sworn in by virtue of a peremj)- 
lory mandamus from the Court of 
King's Bench. But, semhle, if the elec- 
tion to the office were good, and only 
the first swearing in irregular, the first 
judgment should not have been an 
absolutejudgmentol ouster ; but either 
a judgment of capiatur pro fine only, 
for the temporary usurpation, or a 
judgment of ouster quousque, &c. Rex 
\\ Clarke. 2 E. R. 75 

10 Jn a quo xvarranto information the 
defendant relied on an election to the 
office of Poi t-Recve, by a homage 
consisting of twenty-three free tenants; 
the jury found, on a sjiecial verdict, 
that twenty-one of tliose persons were 
not free tenants; and the Court held 
the election to be void. Rex v. Mein, 

4 T. R. 480 

(c) Costs, Proceedings fior, where staid. 

1 The Court will not stay proceedings 
in a quo warranto information until 
the prosecutor give security for costs, 
on the ground that the relator is in in- 
solvent circumstance s, where it appears 
that he is a corporator, and no fraud 
is suggested. Rex v. Wynne, Bart. 

2 M. & S. 34G 

And see Costs, XIL ante, page 220. 


RANSOM. 


1 A sentence of condemnation of a 
British ship (which had been captured 
by a French privateer, and carried into 
Bergen in Norway) by the French 
consul at J^ergen, is an illegal sentence; 
and if after such a sentence the owner 
repurchase his ship at a public auction 


at Bergen, he cannot recover the mo- 
ney so paid from the Uktdervvriter. For 
such a contract is a ransom and illegid 
under the Acts 22 G. S. c.25.; 35 G. 3. 
c. 66. s. 37, 8, 9. Havelock v. Rock- 
wood, 8 T. R. 26S 

2 The statutes prohibiting ransoms, be* 
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Bill — effect of. 

ing remedial Acts, are to be construed 
liberally. S T. R. 277 

3 A ransom may take place on shore in 

a neutral country as well as on the 
high sea. 8 T. R. 277 

4 It is not necessary that an hostage 
should be given to constitute a ransom. 

8 T. R. 277 

5 In the case of a ransom bill, the 
owners are not liable beyond tVie value 
of the ship and cargo. i/e% v. Grant. 

1 T. R. 76 

6 But a promise by a captain of a ship. 


on behalf of his owners, when the ship 
was taken, to pay monthly wages to 
one of the sailors, in order to induce 
him to become a hostage, is binding 
on the owners, although they abandon 
the ship and cargo. Yates v. Hall. 

1 T. R. 73 

7 Sw. — Whether, after a capture and 
ransom, the owner is liable to pay 
wages for the time which elapsed pre- 
vious to the capture ? 1 T. R. 79 

(See stat. 22 G. 3. c.25.) 


RECOVERY. 


I. DY WHOM AND HOW' SUFFKTIED 

AND WHO ARE BARRED THEREBY. 

II. WHEN AND HOW PASSED. 

HI. AMENDMENT OF. 


I. BY WHOM AND HOW SUFFERED AND 

WTIO ARE BARRED THEREBY. 

N. B, 77/C nature and operation of co7n- 
mon recoveries is stated and explained at 
lar^e in the case of Martin d. Tre- 
gonivell V. Strachan. 5 T. R. 107, n. 

1 A,, tenant for years, remainder to B. 
for life, remainder to the first and 
<>llier sons of B. in tail, remainder to 

B. in tail ; A. and B. join in a lease 

and release to make a tenant to the 
prcccipe, and sutler a recovery ; the 
estate tail limited to the sons of B. is 
not iJi vested by the recovery, nor is 
there any forfeiture of the re>pcctive 
estates of A. and B. Smith d. Rich- 
ards Clifford. 1 T. R. 738 

2 By such recovery B. only barred his 

remainder in tail, subsequent to the 
remainder in tail to his first and other 
sons. 1 T. R. 738 

3 The tenant to the prcccipe must have 
a freehold in possession, otherwise a 
recovery suffered by him is invalid. 
Roe d. Hale v. Weg^. 6 T. R. 708 

4 /i. being seised in remainder during 
the life of B. and C., andthe survivors, 
intrust to preserve continoent remain- 
ders, takes an estate in possession to 
him and his heirs during the life of 

C, to make him tenant to prcecipe, 
and a recovery is suftered against A.j 
the contingent remainders are saved 


by the statute 14 Eliz. c. S. Bough- 
ton V. Sandilands. 

3 Taunt. 373, in notd. 
See this Case ante, Deed II. lO. page 24^5, 

5 If a tenant in tail bj/ purchase under a 
settlement, made by his ancestor ex- 
parte materna, suffer a recovery, and 
declares the uses to himself in fee, he 
takes the fee as a purchaser descendi- 
ble to his paternal heirs. Roe d. Crow 
V. Baldivere. 5 T. R. 104 

G If tenant in tail by descent from the 
maternal ancestor suffer a recovery, 
and declare the uses to himself in fee, 
the estate will descend to the heirs ex- 
parte materna, whether it be copyhold 
or freehold. 5 T. R. 1C4 

7 Under a devise of land to a trustee 
and his heirs, out of the rents and pro- 
fits to pay an annuity to the testator’s 
wife, and the overplus to his nephews; 
and after his wife’s death, to the use 
of his nephews and the survivor for 
their lives; remainder to the use of 
’ the trustee to preserve contingent uses 
and estates, &c. during their lives; and 
after their deceases in trust for the 
heirs male of the body and bodies 
of the nephews; and in default of 
such issue, then to the use of an- 
other in fee: Held, that the limi- 
tation in trust for the heirs male of the 
body and bodies of the nephews was 
executed by the statute, and therefore 
united with the prior use executed in 
them for life ; and that a recovery suf- 
fered of the whole estate by the sur- 
vivor. of the nephews after the death 
of the other nephew without issue, and 
after the death of bis own issue, bound 
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the enlikil, and defeated the subse- 
quent imitation in fee. Bm d. Terry 
s. Copier • H E. R. 377 

8 Under a de¥ii*e of a mansion and fa- 
mily eiiate to several succmively for 
hfe and in tail; with a proviso that 
whatsoever person should, by virtue of 
the will, become possessed of, or enti- 
tled to, the estate, should, from the 
time he became so possessed, take 
upon himself the surname of Thetwall, 
and make the mansion his usual and 
common place of abode and residence : 
Held, that a tenant in tail in reinaindeV 
succeeding to the possession, who had 
also become heir at law to the testator, 
since his death, not being found to have 
bad notice of the will of her ancestor 
containing such condition, her title 
could not be impeached by the^ re- 
mainder-man over, who brought eject- 
ment after her death against her hus- 
band, by whom she had issue which 
died before her : she having also in 
fact suffered a recovery about four 
months after she came of age, within 
which period it was contended that 
she ought to have complied with the 
condition of residence to enable her to 
make a good tenant to the prcecipe. 
Doe d. Kenrick v. Beauclerk. 

HE. R. 657 

9 A recovery cannot be suffered of pre- 
mises Jn one of two counties in the al- 
ternative. Wainwright, Demandant ; 
Seagrave, Tenant; Smith, Vouchee . 

1 Taunt. 538 

10 It is no objection to a recovery with 

double voucher that the tenant jointly 
vouches the tenant for life and remain^ 
der>man in tail, who vouch over the 
common vouchee. Doc d. Greasly 

V. Nelson, 2 Taunt. 59 

II. ^WU£N AND ^9\y PASSEIO. 

1 In every common recovery where the 
vouchee shall personally appear, the 
writ of entry shall be sued out, and 
.produced at the time of the recording 
the vouchee's appearance at the 
foot of ^Vae pracipe in such recovery. 
ItegMen. C, P. T. 30 G.3A H. B.536, 7 

S in every common recovery wherein 
the tenants^ or vouchees^ warrants of 
attorney shall be taken under a dedi- 
muspotestatem, there shall be written 
on every copy of the prcecipe and of 
such warrant of attorney (having the 
a^avi| Tec|uired by die rule of if. 14 
€r.. 3, thereto annexed) tht allocatur of 
the Eord Chief Justice, or some other 


Justice, in the same manner as on fines 
taken by (/edtmus potestatem: and the 
ct^y of the and warrants of 

attorney, with the allocaeur thereon, 
shall be filed as directed by the said 
rule: and. at the time of signing such 
allocatur, the writ of entry for such 
common recovery shall be produced 
l^efore tbc Judge signing such aUpca^ 
tur, who may mark such writ witli 
iiis title, name, or initials ; and such 
writ shall also be produced at the time 
of the arraignment of such recovery. 
Reg, Gen, CP, T, 30 G, 3. Ml. B. 527 

3 No common recovery (or fine) sh&ll 
pass unless the taking of the warrants 
of attornies he before one of the jus- 
tices or barons at Westminster, or a 
Serjeant, without an affidavit being 
filed that the commissioners taking 
the same are either barristers of five 
years standing, or solicitors or attornies 
of some of the Courts at Westminster ; 
the Judges of the Court of Session and 
Exchequer, or advocates and clerks to 
the signet, or five years standing in 
Scotland, Reg. Gen^ C\ P. M, 39 G, 3. 

i B. & P. 362 

4 Though the deeds to make a tenant to 
the pi'cecipe be not executed till after 
the execution of the writ of seisin, still 
the recovery will be good by stat. 14 
G, 2. c. 20., if the deeds be executed 
in the Term in which the recovery is 
suffered. Goodriglu d. Burton v, Rigby. 

2H.B. 46; 

N. B. Thds judgment was affirmed in 
the Court of Kmg*s Benefit 5T. R. 177 

5 The affidavit of llie acknowledgment of 

a warrant of attorney to suffer a reco- 
very, taken before an ordinary magi- 
strate in a foreign country, must be 
attested bv a notary public. Ex-parie 
Worsky. * 2 H. B. 275 

6 It is no objection to the passing a com- 
mon recovery, that the order of the 
names of the vouchees in iht prcecipe 
at bar and the dedimus varies, nor that 
the warrants of attorney of the several 
vouchees, are on .separate pieces of 
parchment. Lang v, Woodhouse. 

I B. fit P. 31 

7 If the different vouchees in a recovery 
execute and acknowledge several War- 
rants of attorney, though fipdn the 
same piece of parchment, thetourt of 
C. P. will not suffer the recovery to 
pass. Jennings v, Vernon, 3 B. fit P.36I 

8 And if under a dedimus ,potestaictn> 
to take the acknovi'ledgment of nine, 
persons to a fine ; the commissioners 
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take the acknowledgment of six on one 
piece of parchment, and of three on ain- 
other, the Court of C. P. will not 
allow the fine to pass. Balch v. Phelps. 

sB.&p.sae 

9 In a recovery, if the acknowledgment 
of the vouchees is taken abroad, a no- 
tarial certificate, made to authenticate 
the affidavit of the commissioners, m ust 
distinctly state that the affidavit was 
sworn. Laidlaw, ’Demandant; Cox, 
Tenant; Brown, Vouchee. 2 Taunt. 205 

10 If a recovery do not pass within the 

Term in which the dedimus recites the 
writ of summons to be returnable, it 
will not suffice to indorse on the re- 
newed a return purporting to 

be made by the commissioners who 
returned the former writ, without hav- 
ing their actual signature. Bevir, De- 
fnandant ; Robbins, Tenant ; Beech, 
Vouchee. ITaunt. 4l8 

11 If a warrant of attorney for suffering 
a recovery be acknowledged in a part 
of the East-Indies, fair distant from the 
residence of any notary public or Bri- 
tish magistrate, an affidavit of the ac- 
knowledgment, made before a British 
consul or agent there, will 'suffice. 
Domville, Demandant; Kinderley, Te- 
nant; Collier, Vouchee. S Taunt. 275 

12 The warrant of attorney to suffer a 

recovery of lands in a county palatine, 
cannot he taken before an attorney 
who is an attorney only of the Court 
palatinate of great sessions. Blagrave, 
Demandant; Owen, Tenant; Blagrave, 
Vouchee. 3 Taunt. 303 

13 The acknowledgment of a warrant 

of attorney for snlfering a recovery 
must be before the return of the suni- 
moas; and if not, it would be error. 
Anonywious. 4 Taunt. 452 

14 Notarial seal dispensed with in taking 
the acknowledgment of a vouchee in 
a country where the notaries do not 
u.se a seal. Pi ice, Demandant ; Wil- 
liams, Tenant ; Lord Somers, Vouchee. 

4 Taunt. 573 

1 5 Tli«; day upon which an acknowledg- 
ment w^as taken, being left blank, was 
permitted to be supplied by affidavit. 
iMm,. Demandant; Pewtriss, Tenant; 
Bennett, Vouchee. 4 Taunt. 589 

16 Where the tenant should have ap- 
peared in Hilary Term, and he did 
not a})^r till Easter Term, the Court 
of C. P. would not permit the appear- 


ance to be entered as of Hilary Ternt • 
Buzzard, Demandant : Ware, Tenaiit ; 
Baxter, Vouchee. 4 Taunt. 589 

17 Under the rule of Court, Hilary 14 
G. 3., attornies of the Court of great 

’ sessions in Wkles are not competent to 
take the acknowledgment of a warrant 
of attorney for suffering a recovery. 
Mullins, Demandant.' ' 4 Taunt. 581 

18 In li recovery, the attorney upon the 

record cannot l>e a commissioner for 
taking the acknowledgment of the war- 
rant constituting himself the attorney. 
Shaw, Demandant ; Ware, Tenant ; 
Clulow, Vouchee. 4 Taunt. 590 

19 Where a recovery had failed to be 
completetl in the Term in which it 
was intended, through the refusal of 
one of the vouchees to accede to it, 
the Court of C. P. in a subsequent 
Term, for the benefit of the othg^- par- 
ties, permitted it to be completed. 
Wardale, Demandant ; Bell, Tenant ; 
Robinson, Vouchee. 4 Taunt. 618 

20 If an estate, of which a recovery is 
suffered, lies in two counties, there 
must be a separate affidavit of the cap- 
tion in each county. Lee, Demandant; 
Rash lei s;h. Tenant; Rashleigh, Vouchee. 

4 Taunt. 736 

21 The affidavit of the taking the acknow- 

ledgment for a recovery n)ust state that 
the party knew it was for the purpose 
of suffering a recovery. Bleasdale, 
Demandant; Alexander, Tenant; Eyres, 
Vouchee. 4 Taunt. 737 

22 Where the vouchee in a recovery 

abroad, and notary public certified lliat 
the commissioner by whom tlie affida- 
vit of taking the acknowledgment was 
in fact sworn before a magistrate 
authorized to administtr an oath, made 
it before C., (the other commissioner,) 
which said S. was duly authorized to 
administer an oath, the Court of C. P. 
cohsidered it as a clerical error, and 
allowed the recovery to pass. Le Blanc, 
Demandant; Pocock, Tenant; Nicholas, 
Vouchee., 5 Taunt. 184 

23 Recovery permitted to pass, though 
the notary public did not certify that 
the signature of the. magistrate before 
whom the affidavit of taking the ac- 
knowledgment was sworn in Patis was 
his ; it being apparent that it was his. 
Hubert, Demandant; Humphreys, 3k- 
nant ; Greenwood, Vouchee. 

5 Taunt. 197 

24 An affidavit of tlie taking of the ac- 
knowledgment in a recovery must be 
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engrossed on parchment. Mander, 
Demandant ; Hookney, Tenant; Green, 
Vouchee, 5 Taunt. 263 

25 An affidavit, stating the commissioner 

named in a dedimm potestatem to be 
an attorney of the Court of King^s 
Bench, was suffered to pass without 
the words ** at Westminster,*^ Mander, 
Demandant ; Hookney, Tenant; Green, 
Vouchee. 5 Taunt. 263 

26 If the tenant to the praicipe in a reco- 
very is confined to his house in London 
by illness, he may appear at bar by 
attorney, upon motion : And it seems 
that he may constitute an attorney for 
that purpose, who is not an attorney 
of any Court of Westminster-Hall, not- 
withstanding the statute 2 G, 2. c. 23. 
Cotton, Demandant ; Murphy, Tenant ; 
Lord Charles Spencer, Vouchee. 

5 Taunt. 355 

III. AMENDMENT OF. 

1 The Court of C. P. will not grant 
leave to amend a recovery on affidavit 
only ; it must appear on the face of the 
deed to lead the uses, that there is 
sufficient ground for an amendment. 
Pearson, Demandant; Pearson, Tenant; 
Brougham, Vouchee, 1 H. B. 73 

2 That Court will give leave to amend 

(by the deed to lead the uses) a mistake 
in the writ of entry in a recovery. 
Cross, Demandant; Grey, Tenant; Feud, 
Vouchee. 1B,& P.137 

3 The Court of C. P. amended a recovery 

by inserting a new parish in the writ of 
entry, upon an affidavit of the original 
intent of the parties to include all their 
property within the county, and of the 
assent of all persons interested at the 
time of the amendment. Wheeler, 
Demandant; Hill, Tenant; Heseltine,] 
Vouchee. 2 B. & P. 560 ' 

4 A writ, and the subsequent proceedings 
in a recovery, were amended by in- 
serting the words, and all manner \ 
of tithes whatsoever' yearly arising, ^ 
from and out of the said premises** 
on an affidavit, setting out the 
vouchee's title to the tithes, and sta- 
ting his intention to have passed all 
his interest in the premises, the word 

hereditaments** being contained in 
the deed to lead the uses. Dowse, De- 
mandant; Lloyd, Tenant; Reeve, 

Vouchee. 2 B. & P. 578 

5 On the 23d June, 12 G. 3. a recovery 
suffered on the 2d October, 11 G. 1. 
of thr manor or deanery of Chester Je- 


Street, with its members and appurte- 
nances, 30 messuages,. and 400 
acres of moor, was amended by insert- 
ing, in the writ of entry and subse- 
quent proceedings, after the words 
** quadraginta acrus mora:** the words 
ac etiam advocationem, presenlatio- 
nem, donationem, nominutionem, lihe- 
ram dispositionem, et jws pairmatus 
ecclesiw de Chester •le-Street, ac etidm 
advocationem, S^c. de curaiione de 
Chester Je-Street,** the word *• heredi- 
taments** being contained in the deed 
to lead the uses, and the intention to 
pass the advowson with the rest of the 
premises appearing, although the 
amendment was contested. Milhunk 
V. Joliffe. 2 B. & P. 580, n. 

6 A recovery of llil. 17 G. 3, was al- 

lowed to be amended by inserting the 
word “ Tithes,** it being sworn to 
have been only recently discovered 
that the devisor at the time of the ex- 
ecution of the deed to lead the uses 
was entitled to the tithes. Corden, 
Demandant; Hall, Tenant; Colclough, 
Vouchee, 2 N. li. 431 

7 Upon affidavit of the facts, the Court of 

C. P. allowed a recovery to be amended 
by inserting certain messuages, &c. 
which were omitted by mistake : and 
also permitted the indenture to lead the 
uses to be amended by inserting the 
entireties of certain premises named 
in the indenture as moieties only ; all 
the conveying parties being alive and 
consenting, and all the premises lying 
within the same county. Kinderlcy, 
Demandant; Domville, Tenant; Bamjy- 
fylde. Vouchee, 1 Taunt. 257 

8 The Court of C. P. permitted a recovery 
.suffered of manors to be amended by 
the insertion of messuages originally 
parcel of the manor, but severed l)y a 
settlement and omitted to be named in 
the recovery: the vouchee being te- 
nant in .tail still alive, and the mes- 
suages being originally intended to 
pass. Carew, Vouchee, I Taunt. 355 

9 The Court of C. P. will not amend a re- 
covery by inserting the name of the 
husband of a vouchee who is a feme 
covert. Parsons, Demandant ; Abbot, 
Tenant; Knight, Vouchee, i Taunt. 478 

10 The Court of C. P. allowed a recovery 
to be amended by inserting a rent- 
charge which had long been treated as 
merged in the land by unity of posses- 
sion. Brett, Demandant ; Smith, Tenant; 
Hon^ood; Vouchee. 1 Taunt. 484 
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1 1 Court of C. P. would not permit a 
recovery of lands, &c. lying in two dif- 
ferent /parishes, to be amended by in- 
serting one of the parishes not named | 
in the deed to make a tenant to the 
pfcccipe, although it appeared that the 
parish was named in the instructions 
for the deed, and had been inadver- 
tently omitted, and that the lands in 
that parish were part of the estate of 
an ancestor whose estate was intended 
to pass. Clulterhuck, Demandant ; 
Debary, Tenant; Langton, Vouchee, 

2 Taunt. 96 

12 Recovery amended by transposing 

the names of the demandant and te- 
nant. Roberts, Demandant; Robinson, 
Tenant, 2 Taunt. 222 

1 3 A recovery may be amended by strik- 
ing out the voucher of a vouchee, 
whose acknowledgment was taken 
without a dedimns. Raivlings, De- 
mandant; Price, Tenant; Tom, Vouchee. 

3 Taunt. .59 

J4 Recovery amended by inserting a 
messuage recently l)uilt upon part of 
the jjremises. Shaic, Tenant; Haiv- 
icins, Vouchee, 3 Taunt. 74 

15 Recovery amended by substituting a 
certain part of a parish which lay 
within a liberty, for the other part of 
the parish which lay within a borough. 
Payne, Demandant ; Nathaniel, Tenant ; 
Hodges, Vouchee. 3 Taunt. 396 

IG A recovery 98 years old, amended 
by inserting a manor and tidies with- 
out affidavit of intention that they 
shouhl puss, the intention being manl- 
iest from the deeds, and the possession 
liavinggonc accordingly : though ihei’e 
was no o’ her evidence of the ex- 
istence of a manor, than the mention 
of it in an old deed, and the appoint- 
ment of a gamekeeper. Tennyson, 
Deniandani; Goulton, Tenant; Raisby, 
Vouchee, 3 Taunt. 408 

17 The Court of C. P. refused to amend 
a recover}^ by changing the county, 
the premises lying in a parish which 
ran into two counties, and lying wholly 
in the county omitted, and no part in 
the county mentioned. Anonymous, 

3 Taunt. 418 

1J3 The C'^urt of C. P. permitted a reco- 
very to be amended by inserting an ad- 
vowson which had passed by the gene- 
ral word hereditaments, but refused to 
insert a curacy, because the right of 
nominating a perpetual curate was | 


incident to, and parcel of the rectory* 
Home, Demandant; Lodge, Tenant; 
Preston, youchee, 3 Taunt. 463 

19 Recovery amended by substituting 
the name of the attorney for the name 
of the vouchee, which had by mistake 
been inscrUxl in the place of the attor- 
ney’s name. Shaiv, Demandarit ; Le* 
blanc. Tenant; Ramsay, Vouchee, 

4 Taunt. 98 

20 The Court of C. P. refused to alter a 

recovery by substituting one joint- te- 
nant to the preedpe for his companion. 
Bussivell, Tenant, 4 Taunt. 101 

21 Recovery amended by inserting more 
acres of land, there being an excess of 
acres of wood and meadow, and too 
few of land. Strong, Demandant ; Still, 
Tenant; Drake, Vouchee. 4 Taunt. 155 

22 In applying to amend a recovery, it 

is not necessary to shew the title to 
the Court, further back than a seisin 
in tail of the vouchee. Suncox, De- 
mandant ; Wukeford, Tenant ; Mar- 
shall, Vouchee, 4 TaunL 155 

23 A warrant of attorney in a recovery 
amended by inserting an additional 

Christian name of the vouchee. 

(TBrien, Vouchee, 4 Taunt. 196 

24 Recovery amended I)y transposing 
the Christian name of the demandant. 
Shepherd, Demandant; James, Tenant; 
Bought on, Vouchee, 4 Taunt, 226 

25 Recovery amended by inserting tlie 
tithes of Vv ri)xliani, where possession 
had followed the deed ever since, and 
the tithes appeared to be intended to 
pass recovery. Colly er. Demandant ; 
Lord Chestcijkld, Vouchee, 

4 I'aunt. 220 

26 The belief of a person not horn when 
the recovery was sutiered, that certain 
estates were intended to pass, suffices 
for amending a rt^covery, if the deed 
countenances the belief, and the pos- 
ge§sion has gone accordingly. 

4 Taunt 226 

27 Recovery amended by insertion of a 

parisii in which a certain close lay, the 
close being named in the deed declar- 
ing the uses, but the parish being no 
otherwise named in the deed than by 
reference to a map in the margin, on 
which the name of the close and pa- 
rish were marked together. Baxter, 
Demandant; Baxter, Tenant; Newman, 
Vouchee. 4 Taunt. 249 

28 Recovery amended by increasing tlie 
number of messuages, which had 
originally been 17 to 43, into which 

R 11 



612 A^nendment of: l^'EQOVmY. IIL^REJVIAINDER. L] 


latter number they had been subdi- 
vided. Home, Demandant ; Rossilery 
Vouchee, 4 Taunt. 366 

29 Recovery amended by increasing the 

quantities of specific closes, described 
in the deed as being of a less number 
than the true quantities. Alexander, 
Demandant, 4 Taunt. 734 

30 Where lands in two parishes were | 

conveyed as lying in the parish of G., 
which was the true name of neither 
of them, nor of any parish, but was an 
addition equally applicable to both, 
the Court of C. P. permitted both pa- 
rishes to be added to an old recovery, j 
Jacob, Demandant ; Duke of Devon- 
shire, Vouchee. 4 Taunt. 737 

31 The Court of C. P. will not amend a 
recovery by inserting more parishes, 
unless it be irresistibly clear that the 
land in those parishes passed by the 
deed ; although the intention to pass 
them be sworn to, and the construction 
of the deed, at the worst, is only doubthil. 
Kinderly, Demandant; Domville, Te- 
nant; Bampfylde, Vouchee. 

4 Taunt. 738 

32 But where the deed clearly passes 
them, omitted parishes may be added. 

4 Taunt. 738 

33 Conveyance to make a tenant to the 
prcccipe of the vouchee’s manor of J. 
in the parish of B,, atid of all his ma- 
nors and lands in B., or in any town 
or towns next or near adjoining there- 
to. Recovery of the manor of J., in 
the parish of B., amended by inserting 
six other parishes, upon affidavit that 
the manor of J., extended into those 
six parishes, that they were adjoining 


Contingent. 

to B,, and that the vouchee had -exer- 
cised ownership over those parts before 
the sale and not since, and that they 
were intended to pass. Colville^ De- 
mandani ; Denison, Tenant ; Acton, 
Vouchee. 4 Taunt. 749 

34 Where the deed to make the tenant 
to the prmcipe is lost, a recovery is not 
to be amended by an attested copy of 
that deed, nor by an office copy of^ 
the enrolment of that deed ; but it 
may be amended by the enrolment 
itself being brought into Court. Daw- 
ncy. Demandant; Newsome, Tenant; 
Lord Downe, Vouchee. 4 Taunt. 798 

35 An original writ and other proceed- 
ings in a recovery amended by insert- 
ing the county of the town of S. for the 
county of S. Rash/cy, Demandant; 
Lee, Tenant; Smith, Vouchee. 

4 Taunt. 855 

36 Recovery amended by inserting a pa- 

rish after seventy-five years. Rolfe, 
Demandant; Lacon, Tenant; Anguish, 
Vouchee. 5 Taunt. 2 

37 Recovery amended by striking out 

the name of one of two defenaants, 
who dies pending the recovery. Norris, 
Demandant. 5 Taunt. 73 

38 A return of writ of entry amended by 

adapting it to the time of taking the 
acknowledgment. Hind, Demandant ; 
Milne, Tenant. .5 Taunt. 259 

39 Recovery amended by altering the 

name of a parish misnamed in the 
deed making the tenant to the prm- 
cipe, as well as in the recovery, upon 
affidavit of the intention. Flower v. 
Bainwright. 5 Taunt. 303 


REMAINDER. 


I. CONTINGENT. 

II. VESTED. I 

III. CROSS. 

I. CONTINGENT. 

See DEVISE. X, ante, page 271, fyc. 

1 Where R. Frank, on the marriage of 
his son, levied a fine to the use of him- 
self, during the joint lives of himself 
and his son, and after the decease of 


either, to the use of Susan Cotele for 
life, and after her decease to the use 
of the issue male of her and his son, 
and the heirs of their bodies, and in 
default thereof to the use of the heirs to 
be begotten on the body of Susan by his 
son, remainder to his own right heirs, 
and S. C. died, leaving only five daugh- 
ters ; on the death of R. F. a question 
arising as to what estate his son took, 
it was resolved, 1st, That if he had 
been joint- tenant with the wife for life, 
this had been an estate tail in both, as 
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the word " heirs' ' is not applied to any 
hoxly particularly ; 2dly, That neither 
husband nor wife ‘had an estate tail; 
not the husband, because he had no 
prior estate tor life; nor the wife, be- 
cause, thou;;h she took an estate^ for 
life, yet the heirs are not applied to 
her body alone ; and 3dIy,That it was 
a contingent remainder to the heirs of 
both their bodies. Denn d. Tric^ 
kett V. Gillot. 2 T. R. 435 

And see Williams v. Williams. 

12 E. R. 209 

II. VESTED, 

See DEVISE. X. ante, page 276, 

1 By a marriage settlement, lands were 
conveyed to trustees to the use of the 
wife for life, remainder to the use of 
the husband for life, remainder to the 
use of all and every the children of 
the marriage, or such of them, and for 
such estates, &c. as the husband and 
wife should appoint, and for want of 
such appointment to the use of all and 
every the child or children equally, if 
more tlian one, as tenants in common, 
and if but one, then to such only child, 
his or her heirs or assigns for ever; 
remainder over : in the deed was con- 
tained a j)o\ver, enabling the settlers 
to revoke the uses of tiie settlement, 
and the trustees to sell the estate, and 
convey it to a purchaser, so as the 
purchase- money should be paid to the 
trustees {and not the settlers), and 
invested in the purchase of other lands 
to the same uses : it was held, that the 
remainder to the children was a vested 
remainder in fee, liable however to be 
devested by an appointment by the 
parents. Doc d. Willis v. Martin. 

4 T. R. 39 

2 In such a ca§e where no appointment 
was made, the remainder to the chil- 
dren was not defeated by a deed of 
revocation by the parents, and a con- 
veyance by them and the trustees to 
a purchaser, who paid the consider- 
athon money to the settlers (not to the 
trustees), which was never laid out in 
the purchase of any other lands. The 
( above power of revocation was con- 
ditional; and as the conditions {viz. 
the payment of the money to the trus- 
tees, and the settling of other estates 
to the same uses) were not performed. 


the deed of revocation was a nullity. 
Doe d. Willis v, Martin. 

4 T. R. 39 

N. B. A writ of error was eftemards 
brought on this judgment in the House 
of Lords, which was non-prossed. See 
5T. R. 521. 

III. CROSS. 

See DEVISE. XI. ante, pages 277, 8. 

1 Cross-remainders in a deed cannot be 
rai«('d by implication. 

Doe A. WattsY. Waineivright. 5T.R.427 
Doe d. Tanner v. Dowell. 5 T. R. 521 

2 They can only be raised by proper 
words of limitation; however plainly 
expressed the intention of the parties 
may be. Under a limitation in a mar- 
riage settlement to the use of all and 
every the daughter and daughters of, 
8)C. to he begotten, share and share 
alike, equally to be divided between 
them, and of the heirs ol* the body and 
bodies of all and every such daughter 
and daughters ; and for default of such 
issue to the right heirs, &c. : Held, 
that there were no cross-remainders 
between the daughters or their issue. 
Doe d. Fo(juett v. Worsley. 

1 E. R. 416 

3 But they may, by the? general words 
that there shall I)C. cross-remainders, 
Doed. Watts V. Wainewright. 5 T. R.431 

4 For no technical precise form of 
words is necessary to create them. 

5 T. R. 431 

5 The limitations in a deed were to trus- 
tees to the use of A. and B. for their 
lives, remainder to the use of the child 
or children of Ji. in tail as tenants in 
common, '' and in case any such child 
or children should die without issue of 
his, her, or their bodies, then the part 

- of such child should he and remain to 
the use of the surviving child or chil- 
dren of B. and the heirs of his, her, or 
their bodies issuing ; and in case all 
the said children should die without 
issue, &c. then to A. in fee: Held, 
that the deed created cross-remainders 
between the children of B, ; and that 
on the death of one without issue, his 
share vested in a surviving child, and 
the heir of one deceased, as tenants in 
common. Doe d. Watts v. Haiwe- 

wright. 5 T. R. 427 
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REPLEVIN. 


1. U ABILITY OF SHERIFF IN TAKING 
INSUFFICIENT PLEDGES. 

II. BOND AND SURETIES. 

III. PLEADINGS. 

IV. PROCEEDINGS — WHERE STAID OR SET 

ASIDE. 

V. JUDGMENT AND DAMAGES, 


I. LIABILITY OF SHERIFF IN TAKING IN- 
SUFFICIENT PLEDGES. ^ 

1 If insufficient pledges de rctorno ha- 
hendo be taken by the officer of the 
Court below in replevin, the remedy 
against him is by action, and the Court 
of C. P. will not order him to pay the 
costs recovered by the defendant in 
replevin. Tessc^rnan v. Gildart. 

1 N. H. 292 

2 The Court refused to grant an attach- 

ment against the sheriff for neglecting 
to take a replevin bond ; the party 
injured may have his action. Ilex v. 
Lewis, 2 T. R. 617 

3 An action on the case against the 
sheriff for taking insufficient pledges 
in replevin, ought to be brought by 
the person making cognizance, where 
there is no avowant on the record. 
Page V. Earner, {Knt,) 1 B. & P. 378 

4 In such an action the Court held that 
the plaintiff could not recover damages 
beyond the value of the distress taken, 
which was not equal to the rent in 
aj'rear. Yea v. Lethbridge. 4- T. R. 433 

5 But in a similar action it was ruled by 
the Court of C. P. on great consider- 
ation, that the plaintiff might recover 
damages to the extent of the injury 

. which he had actually sustained, 
though they exceeded double the value 
of the things distrained. Concanen v. 
Lethbridge. 2 11. B. 36 

C In a subsequent case however, (E^rc 
C. J., BuUer J., and Hooke J., having 
succeeded Lord Loughborough C. J., 
Gould J. and Wilson J. at the time of 
the former determination) the Court 
of C, P. declared that the good sense 
and justice of the case was, that the 
sheriff should be liable no farther than 
the sureties would have been if he had 
done his duty under stat. 11 G. 2. c. 19. 
viz. to the amount of double the value 
of the goods distrained. Evans v. 
Brander. 2 H. B. 547 

7 The sheriff is not l>oiind to warrant 
the suffice iency of the pledges in a re- 


plevin bond ; if they are apparently 
responsible it is sufficient. Hindle v. 
Blades. 5 Taunt. 225 

8. C. 1 Marsh. 27 

II. BOND AND SURETIES. 

1 Tlie condition of a replevin bond is 
not satisfied by a prosecution of the 
suit in the County Court ; hut the plain- 
tif removed by re. fa, lo. into a superior 
Court, must be prosecuted there with 
effect, and a return made, if adjudged 
there. Gwillim v. Holbrook. 

1 B. & P. 410 

2 A replevin bond may, under stat. 1 1 
G. 2. c. 19. be assigned to the avowant 
only, and he may bring his action u])on 
it without joining the party making 
cognizance. Archer v. Dudley. 

1 B. & P. 381, n. 

3 A defendant in replevin is entitled to 

an assignment of the replevin-bond, if 
the plaintiff* in replevin do not apjK'ar 
in the County Court and prosecute ac- 
cording to the condition. Dias v. 
Freeman. 5 T. R. 1 95 

4 And he may sue on the bond as as- 
signee of the sheriff* in the superior 
Courts, though the replevin be not 
removed out of the County Court. 

5 T. R. 195 

And see Brackenbury v. Pell, 12 £. R. 
585, post, page 616. 

5 The two sureties in a replevin bond are 

logether liaWe only to the amount of 
the |jenalty in the l>ond, and the costs 
of the suit on the bond. Hefford v. 
Alger. 1 Taunt. 218 

III. PLEADINGS. 

1 If the writ by which^a replevin is re- 
moved be returnable on the first re- 
turn of the Term, and the plaintiff* do 
not declare within four days before 
the end of that Term, the defendant is 
entitled to an imparlance ; though he 
has not appeared within the Term. 
lliompson V, Jordan. 2 B. & P. 137 

2 The rule to declare in replevin may 
be served at any day before the time 
in the rule is expired, and the plaintiff' 
must declare within four days after 
such service. Edwards v. Drench. 

11 E. R. 183 
And see Craven v. Vavasour, Taunt, 
post, page 61 C. 

•3 A declaration in replevin by J. S. and 
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ills wife, without shewing: any cause 
for joining the wife, is bad on de- 
murrer, Serves Sf Ux. v, Dodd. 

2 N. R. 4105 

4 One tenant in common cannot avow 

alone for taking cattle damage feasant, 
but he ought also to make cogniz^ce 
as bailiff of his companion. Cullej^ v. 
Spearman, 1 H. B. 386 

5 To an avowry for rent, the tenant may 

plead payment of a ground-rent to 
the original landlord, Sapsford v. Flet- 
cher, 4 R. 511 

6 The stat. 11 2, c, 19. respecting 

avowries in replevin does not extend 
to an avowry for a rent-charge. Bui- 
pit V. Clarke. 1 N. R. 56 

7 The defendant in replevin having made 
cognizance for rent service as bailiffof 
A., B., and C,, who were lawfully pos- 
sessed of a certain manor of which the 
locus in (juo was parcel, and holden at 
a certain rent; the plaintiff replied, 
that A. B, and C. were not seised in 
their demesne as of fee of the manor : 
Held, bad on demurrer. 1 N. R. 56 

S Replevin for taking the plaintiff’s 
goods and chattels; to wit, a lime- 
kiln; avowry for rent; plea in bar 
that the lime-kiln was affixed to the 
freehold: the Court held the plea in 
bar bad, becau*se it was a departure 
from the declaration, which had treat- 
ed the lime-kiln as a chattel. Nihlet 
v. Smiih, 4 T. R. 504 

9 The plea de hijurid sud propria abs- 
que tali causa to cognizance for rent 
in arrear, is bad upon special de- 
murrer. Jones V. Kitchin, 1 B. & P. 76 

10 A plea in bar of an avowry for taking 
damage feasant, that the cattle es- 
eaj)ed from a public highway into the 
locus in quo, through the defects of 
fences, must shew that they were 
passing on the Iiigfnvat/ w hen they es- 
caped : it is not sufficient to state, that 
being in the highway they escaped. 
Dovaston v. Payne, 2 H. 13. 527 

11 The plaintiff in replevin pleaded in 
bar to an avowry for damage feasance 
tliat the locus in quo from time whereof, 
^c. ought to be opened and common, 

on or before the 15th of October, 
viheri the corn w^as cut and earned, 
and from thence for a long time, lo 
wit, for three weeks and upwards,” 
that the plaintiff when, &c. jiiit in his 
cattle '‘the same time being when the 
said field was and ought to be open 
«nd common as aforesaid Held, that 


the plei was bad for uncertainty, even 
after verdict, the right of common be- 
ing too generally described both in its 
commencement and conclusion. Da 
Costa v. Clarke, ^ 1 B. & P. 257 

12 In an avowry, defendant averred that 

all those whose estate he now has, &c. 
from time uhereef, Sfc, have been ac- 
customed to have, and of right during 
all the time aforesaid ought to have 
had, and still of right ought to have 
common of‘ pasture in the locus in quo : 
Held bad, and that it did not amount 
to an averment of right of common at 
all times of the year, liaivkins v. 
Eccks, 2 B. & P. 359 

13 If a defendant in replevin plead by 
way of justificaiion 9 f the taking, that 
he w^s possessed of a messuage with 
common appurtenant, and that the 
plaintiff’s cattle were damage feasant 
on the common, and conclude in bar 
without praying a return, it seems that 
such a plea is bad. 2 B. & P. 359 

14 Replevin of cattle taken in A, The 

defendant avow^ed the taking in A., 
under a demise of certain premises of 
which B, was parcel, and because the 
cattle were damage feasant in B., he 
took them and drove them through A. 
in his way to the pound ; and upon 
general demurrer the avowry was hehl 
to be well pleaded. Abercrombie v. 
Parkhurst, 2 B. & P. 480 

15 If to an avowry for 120/. rent in ar- 
rear, the plaintiff ]))ead “ that the 
said 120/. is not due,” and the de- 
fendant join issue thereon, and at the 
trial it a])|)ear that 24/. only is due, 
upon which the plaintiff objects that 
the evidence does not support the issue 
joined by the defendant ; yet if a ver- 
dict be taken for 24/. subject to the 
opinion of the Court, suc h finding 
will cure the defect 'n the formality of 
the issue Cobb v. Bryan, 3 B. & P. 348 

16 A. having the exclusive right to dig 
stone in a certain close, avowed dis- 
training the cattle of B., who had the 
exclusive right of pasture there, as 
damage feasant, for having broken the 
stones : B. pleaded that there was no 
fence to keep them off, nor did A, 
otherwise guard or protect the stones. 
A. replied that he was not bound to 
fence : and on demurrer the replica- 
tion was held bad. Churchill v. Evans. 

] Taunt. 529 

17 When the defendant in replevin 
made cognizance for two years and a 
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quarter's rent in arrear ; and alleged 
that for H long time, v\z. for twp years 
and a quarur, ending at Christmas 
1803, liie plaintiff heid and enjoyed 
the premises asienaiU thereof io A, B. 
by virtue of a certain demise, i^c. ; 
to which the plaintiff pleaded in bar, 
that he did not hold and enjoy the pre- 
mises as tenant thereof to A, B, by 
virtue of the supposed demise modo 
bijorma ; it is sufficient to entitle the 
def ridant to a verdict on such issue 
if he prove that the plaintiff held of 
A, B, from the 23a of December, 
1801 ; and to recover for two years' 
renti Forty v. Imber, 6 E. K. 434 

18 To an action on a replevin bond, 
conditioned for the defendant to pro- 
secute his suit below with effect, and 
alleging a breach in his not prosecut- 
ing it according to the tenor and effect 
of the condition, but therein failing 
and making default, it is a good de- 
fence to plead that the defendant did 
ap])ear at the next County Court, and 
there prosecuted his suit, which he had 
there commenced against the now 
plaintiff) and which suit was still de^ 
jicnding and undetermined: and such 
plea is not avoided by replying that 
the defendant did not prosecute his 
suit as in the ])lea mentioned, but 
wholly abandoned the same, and that 
the said suit is not still depending; 
without shewing liovv it was deter- 
mined and ceased to depend. Brack- 
enbury v. Pell, 12 E. il. 585 

IV. SETTING ASIDE AND STAYING PllO- 
CEEDINGS. 

1 After a rule for time to declare in 
replevin, the Court of C, P. will not set 
that rule aside, and compel the 

to declare sooner in that form of action, 
any more than in any other. Craven 
V. Lady Vavasour. 5 Taunt. 35 

2 The plaintiff* having brought replevin 

for goods levied under a warrant of 
distress for an assessment made by a 
special sessions under the Highway 
Act, 13 G. 3. c. 78. s. 47. on the 
ground of the premises for which he 
was assessed, being situated W'ithout 
the township winch was liable to re- 
pair the road; the Court of C. P. 
refused to set aside the proceedings. 
Fenton v. Boyle. *2 N. R. 399 

3 It is doubtful whether goods taken 
under a warrant of distress granted by 
commissioners of sewers may be re- 


plevied whilefn the bands of the offi- 
cer, or by the sheriff or his deputy : 
but if they be actually replevied, and 
the proceedings in replevin be re- 
moved here, the Court will not quash 
the proceedings on a summary appli- 
cation, but will leave it to the defend- 
ant in replevin to put his objection on 
the record, Pritchard v. Stevens, 

6 T. R. 522 

4 The Court of C. P. will stay proceed- 

ings in replevin on payment into Court 
of the rent avowed for, and payment 
also of the costs of tlie action. Vernon 
V. Wynne {Bart.) 1 II. B. 24 

5 So l)efore avowry, on payment of the 
rent due and costs up to the time, in- 
cluding those of the application. 
Hopkins v. Shrole, 1 B. & P. 382 

6 But not upon payment of the rent, 

and of the costs to the lime of a len- 
der which had been made of such rent 
and costs, after the distress and before 
the replevin. 1 B. & P. 382 

7 Nor upon payment of costs, on the 
application of the defendant ; though 
no special damage were assigned in 
the declaration. Hodgkinson v. Snihson. 

3 B. & P. 603 

V. JUDGMENT AND DAMAGES. 

N. B. When a Judgment may be 
amended. See Rees v. Morgan. 

3 T. R. 349, ante, page 43 

1 A defendant in replevin is not entitled 
to move for judgment as in case of 
nonsuit under stat. 14 f?. 2. c. 17. 5. 1. 
Shortridge v. Hicrn. 5 T. R, 400 
And see Jones v. Concannon. 

3 T, R, 661, ante, page 582 

2 A judgment in replevin “ that the 
defendants have a return of the cattle, 
and recover their damages and costs 
assessed by the jury," " &c. is good 
either as a judgment at common law, 
though the return be not judged irre- 
pleviable, or as a judgment under 
slat. 21 II, 8. c. 19. which entitles tlie 
defendants to damages and costs. Gam- 
mon v. Jones [in ciror.) 4 T. R. 509 

3 If the plaintiff' in replevin is non- 
suited, the defendant is not bound to 
have his damages assessed by the jury 
under stat. 17 Car. 2. c. 7. or to take 
the earliest moment to prosecute his 
writ de retorno habendo. And he may 
again distrain the same goods for rent 
subsequently accrued, previously to 
his executing his retorno habendp, 
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without waving his action against the 
sureties in the bond. Mefford v. Alger. 

1 Taunt. 8 

4 Where judgment is given on demurrer 
for the avowant in replevin, 15 days^ 


notice of executing the writ of in- 
quiry should be given to the plaintiff^ 
as in the case of nonsuit on slat, 17 
Car, 3.* c. 7, Burton v. Hickey. 

1 Marsh. 444 


RIGHT, WRIT OF. 


N. B. AMENDMENT. I. 18, 19. 
II. 10, 11, ante, pages 41, 2. 

1 A writ of right cannot be maintained 
witliout shewing an actual seisin by 
taking the csplees, either in the de- 
mandant himself, or the ancestor from 
whom lie claims. Daily v. King. 

1 ii: B. 1 

2 The demandant in a writ of right 
must allege in hi^ count that his ances- 
tor was seised of right, as w’ell as that 
he was seised in his danesne as of fee. 
Doivlaiid V. Slade. 

2 B. & P. 570.— 5 E. R. 272 

3 Slu. — Whether if one through whom 

title is derived be improperly stated to 
be heir to her brother, who, it appears 
by the record, had a son who survived 
him, and through whom title is pro- 
perly derived, such erroneous appella- ] 
tion of the sister as heir to her brother, 
be fatal ? 2 B. & P. 570—5 E. R. 272 

4 In the count of a writ of right, it is 

not sufficient to state that the lands 
descended to four women as nieces 
and co-heirs of J. S. without shewing 
how they were nieces. Dumsday v. 
Hughes. S B. & P. 453 

S. C. not S. P., ante, page 41. 

And see Chuilivood v. Morgan. 

IN. R. 66 

5 Upon an application to the Court of C. 
P. by the demandant in a writ of right 


to be allowed to discontinue orraccouni 
of the omission of one step in a de- 
scent, they would not assist the deman- 
dant. Maidment v. Jukes. 

2 N. R. 429 

6 In a writ of right, proof of possession 

of land and permanency of the rents 
is primd facie evidence of a seisin in 
fee of the person. But proof of 40 
years* subsequent possession by a 
cKiughter, while a son and heir lived 
near and knew the fact, is much 
stronger evidence that the first posses- 
sor had only a particular estate. 
Jayne v. Price. 5 Taunt. 326 

S. a 1 Marsh. 68 

7 The Court of C. P. will not permit 
the mise joined in a writ of right, to 
be tried ))y a jury instead of the grand 
assize, though both parties desire it. 
Galton V. Harvey. 1 B. & P. 192 

8 III a writ of right, if the nisi prius 

clause be omitted in the writ of sum- 
mons, and the knights come from a 
distant county, and appear at bar, the 
Court of C. P. will not compel them to 
be sworn unless the demandant will un- 
dertake to pay their e.xpenses. Fear- 
son V. Maynard. 1 Taunt. 415 

9 It is settled tiial the nisi clause is 
properly insei'ted in the writ of sum- 
mons. Pearson v. Maynard. 

I Taiiflt, 415 


RIOT. 


1 The hundred arc not liable in an action 

for damages brought by tlie person in- 
jured liy a mob beginning to pull 
down his house, &c, unless tlie riot 
be of such a kind as to amount to fe- 
lony within slat. 1 G. 1. st. 2. c. 5. 
Rod V. Clarke. 7 T. R. 496 

2 In that case the breaking of the plain- 
tiff's windows by a mob, because he 
would not illuminate his house on a 
particular occasion, was held not to 
be within the Act. 7 T. R. 496 


3 Where a mob, aflfer beginning to de- 
molish and pull down a house, steal 
flour tlierein, or force the owner to 
sell it at an under price, the value 
thereof cannot be recovered in an ac- 
tion against the hundred of the 6th 
section of the Riot Act, 1 G. 1. stat. 
2. c.” 5. such stealing and robbery 
being substantive felonies, and not 
within tlie offence created by the 4th 
section of the Act. But flour which 
was spoiled or destroyed at the time 
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of such beginnint^ to demoliifh, 8cc- 
may be so recovered, ^reasley v. 
Higginbotham, 1 E. R. 636 

4 Where a mob attacked a baker^s 
house and broke Uie glass and shutters 
of the windows, and compelled him 
to sell flour at a price named by them- 
selves, below the marketable value: 
Held, this was evidence for the jury of 
a felonious beginning to demolish the 
bouse, &c. within the 4th section of 
the Riot Act ; and that the plaintifl' 
might recover for the damage done to 
the house, in an action against the hun- 
dred on the 6th section, but not for 
the value of the flour so sold ; that not 
being consequential to the act of de- 
molition : nor could he recover for the 
value of other flour taken and wasted 
in another warehouse distinct from his 
dwell ingdiouse, on the opposite tide 
of the street, of which the lock only 
was burst ; that not being a beginning 
to demolish, &c. within the Act, with 
the view with which it appeared to 
have been done. Burrows v. Wright, 

1 E. R. 615 

5 To support an action against the hun- 
dred for damages on stat. 1 (r. 1. stat, 
2, c, 5. for the riotous demolition of 
a house, it is not necessary to prove 
that twelve rioters were assembled at 
the time. Pritchet v. Waldron, 

5 T. R. 11 


6 Such an action is maintainable by a 

trustee, in whom the legal estate is 
vested for existing purpose?, and (as 
it seems) even by a bare trustee of a 
satisfied term. 5 T. R. 14 

7 All order of justices for the levying of 
money upon the inhabitafits of an 
hundred under the Riot Act, directing 
that the money, when levied, shall be 
paid into the hands of a banker, sub- 
ject to their further order, is bad. 
Rax V. Half shire [Inhab,) 

5 T. R. 341 

8 The money should be directed to be 
paid to the party entitled. 5 T. R. 341 

9 Semhle, That a writ of execution sued 

out by the parly who has recovered 
damages against the hundred, and de- 
livered by the sberifl’ to the justices, 
is a good foundation I'or an order to 
levy the amount, 5 T. R. 341 

10 The order for levying the damages 

ought to be upon the inhabitants of 
the towns, parishes, villages, and 
hamlets,^ ^ pmvUttnl to stat. 27 Plliz, 
c. 13., and not upon the inhabitants 
of the districts and parishes’' within 
the hundred. 5 T. R. 341 

11 If a mob riotously and by force de- 
molish a gaol, by which the debtors 
escape, the sheriff or gaoler is answer- 
able in an action on the case to the 
creditors for their escape. Elliot v. 
The Duke of Norfolk, 4 T. R. 789 


RIVERS. 


1 The public are not entitled at com- 

mon law to tow on the banks of an- 
cient navigable rivers. Ball v. Her- 
ben, 3 T, R, 253 

2 The right must be founded either on 
statute or on usage. 3 T. R. 253 

3 If an Act of Parliament for inclosing 
and allotting the common and waste 
lands of a parish through which a na- 
vigable river flows, empow'cr comniis- 
sioners to set cut such public and pri- 


vate roads and ways as tlicy shall 
think necessary, and direct that all 
roads and ways not set out shall 
be deemed })art of the lands to be 
allotted, an ancient towing path on 
the bunk of the river, tliough not 
set out, by the commissioners, still 
subsists, for it is not within their ju- 
risdiction. Simpson v. Scales, 

2 B. & P. 49G 
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SCIRE FACIAS. 


I. WilAT — AND now SUED OUT. 

II. ON RECOGNIZANCES AGAINST^BAIL. 

III. AMENDMENTS IN WHERE ALLOWED- 


I. WHAT, AND HOW SUED OUT. 

1 A scire facias is an action. Winter v. 

Kretchman . 2 T. li. 46 

2 A scire facias lo revive a judo^ment, 
entered on a bond securing; an an- 
nuity, c;ranted before statute 17 G. 3. 
c. 26, s. 2., comrnandiri;^ that no action 
shall be broiu^ht on any judgement al- 
ready entered (iinlcvSs certain requi:'iles 
were complied with), is an action 
within that cluuc^e. Fenner v. Evans. 

1 T. R. 207 

3 A scire facias to revive a former jndi^- 
ment is so far a continuation of tiie 
same action, that if the plaintiff tes- 
tator had a 2 ;reed not to bring a writ of 
error in that former action, such agree- 
ment shall bind his executors, upon 
the scire facias being brought against 
them. Wright v. Nutt (in error.) 

1 T. R. 388 

4 Judgment being entered on a bond to 
secure the quarterly payment of an 
annuity, iiud d fi.fa. having issued for 
the arrears of the last half year, a se- 
cond f. fa. may be taken out for the 
next quarter, without reviving the 
judgment by scb'c facias. Scott v. 

Whalhy. 1 II. B.29/ 

A scire facias on a judgment must 
pursue the terms of the judgment: 
Therefore, where an executor pleads 
plena adminulravit, and the plaintiff' 
does not take issue on it, but takes a 
judgment of assets quando accidcrint, 
the scire facias on that judgment must 
only pray execution of such assets as 
have come to the executor's hands 
since the former judgment ; and if it 
pray execution of asstls generally, 
without confining it to that time, it 
cannot be supported. Mara v. ^^uin. 

6 T. R. 1 

6 A scire facias must lie in the sherifl 's 
office the last four days before the re- I 
turn. Fort^ v, Hermer. 4 T. R. 583 

y Where plaintiff brought an action 
against two defendants, and proceeded 
8 


to outlawry against one, and went on 
with the action against the other, who 
died after interlocutory and before 
final judgment ; Held, that he could 
not have a scire facias against his ad- 
ministrator ; for notwithstanding the 
outlawry, the action remained joint, 
and therefore survived against the 
other defendant. Fort v. Oliver. 

1 M. & S. 242 

II. ON RECOGNIZANCES AGAINST BAIL. 
See Wathen v. Beaumont. 

11 E. R. 271, ante, page 574 

1 Where the defendant was sued by 
original in London^ the scire facias 
against the hail must be sued there 
also; and it does not help the plaintiff 
who sued out the scire facias in Mid- 
dlesex, that bail had by mistake been 
put in there. Harris v. Calvert. 

1 E. R. G03 

2 The plaintiff may sue out a w'rit 

against the bail on tlu ir recognizance, 
on the return-day of the ca. sa. 
a^rainst the principal. Shivers v.’ 
Brooke. 8 T. R. 628 

3 Where there is only one scire facias 
against bail, and the proceedings are 
by bill, there need be only four 
exclusive, between the teste and re- 
turn of it. Bell V. Jackson. 

4 T. R. 663 

4 The scire facias against hail must lie 

four days in the office, as well where 
scire feci is returned as nihil. Wil- 
liams V. Mason. 1 E R. 89, n. 

5 For the purpose of fixing the bail on 
scire facias, the capias ad satisfacien- 
dum against the principal must lie the 
four last days in the office before the 
return ; and the hail having once been 
prepared to render tlicir principal in 
time, which they then omitted to do, 
in consequence of a rule nisi taken 
out by them on the suggestion of 
the Court with a view to an ar- 
rangement out of Court between the 
parties (the principal being a lunatic), 
which rule was afterwards discharged 
without providing for the hail to be 
placed in the same situation that 
they were in before ; the Court in a 
subsequent Term, permitted the bail to 
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tak^the above objection to tlieir regula- 
rity of the proceedings, though they had 
before, in the same Term, before they 
were aware. of this objection, brought 
forward another objection, which was 
over-ruled. Cock v. Brockhurst, 

13 E. R. 588 

6 If the second writ of scire facias be 
in proper time on the file in the she- 

office, that is sufficient to war- 
rant proceedings against the bail, 
though it were not entered in the scire 
facias book in the sheriff's office, 
which is merely a private book for his 
own convenience. Ileywood v. RennarcL 
3 E. R. 570 

7 The Court set aside the proceedings in 
scire facias against bail, because they 
were summoned only an hour before 
the Court rose on the return-day. 
And the sheriff's return of scire feci 
does not estop the bail from shewing 
that they were summoned so late on 
the return-day, that they could not 
bring in their principal before the 
rising of the Court. Wehb v. Harvey, 

2 T. R. 757 

Pool V. Wills. 2 T. R. 758, «. 

8 N.B. There is a mistake in the report 
of the case of Wehh v. Harvey, in slating 
the notice to the hail to have been l>e- 
fore, as in fact it xvas not served till 
after the rising of the Court. 

1 E. R. 88, 0 

9 It is now sufficient if the hail be sum- 

moned any time before the rising of 
the Court on the return day. Clark 
V. Bradshaiv. 1 E. R. 80 

10 The Court of C. P. set aside juo- 
ceedings against hail, because the ca. 
sa. was tested of a Term prior to that 
in which judgment was signed against 
the principal. Gawler v. Jolly. 

1 11. R. 74 

11 But it is immaterial whether the ca- 
pias ad respondendum against the hail 
be tested of a day prior to tbe re- 
turn of the ca. sa. against ihe princi- 
pal, if in fact it be not sued out till 
after. Pinero v. Wright. 

2 B. & P. 235 

12 In the Court of C. P. no ca. sa. lies 
on a Judgment on a sci. fa, against 

■ hail ; for in that Court the bail only 
undertake that the condemnation- 
money may be levied of their goods, 
&c. and the execution is always elegii, 
of fa* The practice is otherwise in 
the Court of,King% Bench, where a 


Amendments in* 

ca. sa, is permitted. Troughton v. 
Clarke. 2 Taunt. 113 

And see Bayly v. Titmass. 

2 Taunt. 114, w. 

13 In declaring in scire facias on a re- 
cognizance of bail, taken in an action 
by original, there is no incongruity in 
stating that the recognizance was 
tal^n in an action ** then lately coin- 
** menced and depending in the Court 

of King's Bench," for the action may 
be said to commence in that Court when 
its jurisdiction attaches upon the ori- 
ginal writ sued out of Chancery. 
Mayo V. Rogers. 14 E. R. 539 

14 To scire facias against bail upon their 

recognizance, it is competent to tbe 
defi ndant to plead in bar against the 
issuing of execution, that before the 
issuing of the alias writ oi' scire facias 
the plaintiff became bankrupt, and a 
commission issued against him, op 
which he was declan d a bankrupt be- 
fore tbe return of llit writ, and his ef- 
fects, debts, &c., assigned to the pro- 
visional assignee, who before plea 
pleaded assigned to the assignee under 
the commission, vvlio was entitled to 
sue the defeiKlants, Kinnear v. 

Tarrant. I/i E. R. G22 

15 *.i'o a })lea to scire facias against bail, 

that the principal died before the re- 
turn of aii}'' ca. sa. a repiicaiion slating 
tiic particular crt. sa. and that the prin- 
cipal was alive at the return of that ca, 
sa, must conclude with an averment: 
for the ca. sa. in the replication is new 
matter; and, by t'le inies of pleading, 
whenever new matter is inlroduced, 
the other [^^irty rniist liave an oppor- 
tunity of answering it. Henderson v. 
Witliy. 2 r. R. 57b 

III. AMENDMENTS IN — WHERE ALLOWED. 

1 A scire facias against bail in error 
may he aim nded by the record of the 
rei:c»gnizaiice. Perkins \. Petit, 

2 B. & P. 275 

2 But the Court of C. P. do not think 
proper to cure any irregularities of 
which the bail are entitled to take ad- 
vantage ; and therefore refused to 
amend a scire facias against bail. 
Fulwoud V. Amis. 3 B. & P. 32l 

3 The Court on a motion, ordered two 

wTits of scire facias against the prin- 
cipal on a judgment and the declara- 
tion thereon to be amended confor- 
mably to the judgment -roll. Bras^ 
Vicll V. Jeco, 9 E. R, 316 
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4 And in scire facias against the bail, I 

when there was a failure of the record 
through misprision of theoffieer of the 
Court, th^i Court of C. P. permitted 
the recognizance to be amended. 
Mann v. Calow, 1 Taunt. 221 

5 The Court of C. P. refused to allow the 
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amendment of a declaration in scire 
facias, against ba^l who had failed to 
surrender their principal (then in 
custody) before the quarto die post 
of the second writ. Stevenson v. Grant. 

2 N. R. 103 


SEISIN. 


1 A. died seised, leaving two in^imt 

daughters l)y difFereut venters : Held, 
that an eriti y generally, by the mother 
of the youngest daughter as her guar- 
dian in socage, constituted a suffi- 
cient seisin in the eldest infant daugh- 
ter to carry the descent of her moiety, 
on her death, to her heirs. Doe d. 
Barnett v. Keen. 7 T. R. 38G 

2 The distmetion taken is, that if a fa- 
ther die, his estate being out on a 
freehold lease, that is not such a pos- 
session as to induce the possessio fra- 


iris, unless the elder son live to receive 
rent after tin* expiration of such lease : 
hut if the father’s estate were but at 
his death on a Ease for pears only, 
the possession of the tenant is a suffi- 
cient possession of the elder son to 
constitute the powm/o fralris, 

7 T. R. 3SG 

3 The head of a college hath not such 
an estate in his office as will entitle him 
to mainlain an assize for it ; for he 
hath the whole seisin. Phillips v. 
Bury. 2T. U. 355 


SESSIONS. 


I. JUniSDICTION OF OVER PARTICU- 

LAR OFFENCES. 

II. ORDERS OF WHEN QUASHED. 

III. SPECIAL CASES HOW STATED. 

IV. JUDGMENTS WHERE CONCLUSIVE. 

V. APPEAL TO WHEN AND HOW' MADE. 


I. JURISDICTION OF OVER PARTICULAR 

OFFENCES. 

1 The sessions have no jurisdiction over 
the offence of forgery at conirnon law, 
nor can they take cognizance of it as 
a cheat. Ilex v. Gibbs. 1 E. R. 173 

2 Therefore they cannot hold cogni- 
zance of an indictment, charging that 
the defen<’ant being a person assessed 
to certain duties granted upon income, 
by certain commissioners, and under 
pretence of being aggrieved, having 
appealed to certain other commission- 
ers, and contriving and intending to 
deceive the said last- mentioned com- 
missioners, and to induce them to be- 
lieve that the particulars of his income 
delivered in, and the deductions 
claimed by him to be allowed, had 


been inquired into, examined, and ap- 
proved by one Richard Else, then be- 
ing clerk to the first-mentioned com- 
missioners, and with fraudulent intent 
to give effect to his appeal, and to 
evade the duty at the bottom of a 
paper purporting to be a schedule of 
the defendant’s income, did forgr, &c. 
the letters R. E. purporting to be the 
initials of the said clerk, and did ex- 
hibit to the Commissioners of Appeal 
the said paper, &c. against the peace, 
&c. 1 E. R. 173 

3 But it was not denied that they had 
jurisdiction over cheats in general, and 
the Court gave judgment as for a 
cheat, on indictiiicuts respectively re- 
moved from the sessions by certiorari. 
Rex V. Brayne. 

Rex V. Beale. 1 E. R. 183, notis. 

4 To solicit a servant to steal his mas- 
ter’s goods is a misdemeanour, though 
it be not charged in the indictment 
that the servant stole the goods, nor 
tliat any other act was done except 
the soliciting and inciting: and such 
offence is indictable at the Sessions, 
having a tendency to a breach of the 
peace. Rex v. Higgins. 2 E. R. 5 

5 The sessions have cognizance of all 
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ol^ces which tend to a breach of the 
peace; except forgery and perjury. 
Per Lord Kenyon. 2 E. R. 18 

II. ORDERS OF — WHEN QUASHED. 

See JUSTICES of the peace, II. III. 
ante, 444, 5., cfc. 

1 If a Court of General Quarter Sessions, 

next after an order of bastardy, quash 
the order, the Court of King's Bench 
will not intend that a Court of General 
Sessio7is intervened; and, unless that 
appear, the order of ge.ssions will be 
confirmed. Rex v. Guardians of the 
Chichester Poor. 3 T. R. 496 

2 Justices at sessions appointed a 
Committee of twelve magistrates to 
inspect the state of a county bridge, 
and to make any new contract for re- 
airing (»r rebuilding, to be executed 
y the clerk of the peace, on behalf 

of the county : afterwards they made 
an orders adopting a contract for re- 
building, proposed by the committee, 
and directed to be prepared by the 
clerk of the peace, which contract 
having been afterwards executed by 
the clerk, the justices at a subsequent 
sessions confirmed all the resolutions 
of the committee, and ordered the 
clerk to perform their directions in 
respect to the contract; the acts of the 
committee so confirmed are the acts 
of the sessions, and the authority given 
to the committee, and exercised by 
them, is not such a delegation of power 
by the sessions as will invalidate their 
orders. Rtx v. Glamorganshire Jus- 
tices. 3 T. R. 279 

3 The Court will take cognizance of a j 
case reserved by the sessions, accom- 
panying proceedings upon a convic- 
tion removed by certiorari ; and where 
the sessions, upon proof that the ap- 
pellant had received from the clerk 
of the convicting magistrates a copy 
of bis conviction, signed and seale<l 
by such justices, purporting, on the 
face ©f it, to have been made upon 
the irformation o/B. and C. ; (tliough 
^uch copy was drawn up on the Iwck 
of the paper which contained the in- 
formation of A. the true informer ; B. 
a|¥l C. being only the witnesses who 

been examined ui support of the 
charge; and though the same justices 
returned to the sessions to be filed 
of record,# regular conviction of the 


same date, signed and sealed by them, 
on parchment ; stating it to have been 
made on the information of A*, and 
supj)orted by the evidence of B. and 
C., according to the truth of the case ;) 
had quashed the latter conviction so 
returned by the justices, as beipg at 
variance with the minutes of the con- 
viction delivered to the appellant, 
without entering into the merits of 
the case', upon a preliminary objec- 
tion taken by the appellant ; (juashed 
the order of sessions generally ; there- 
by setting up again the regular con- 
viction ; considering that the variance 
arose from the mere mi>take and irre- 
gularity of the justice's clerk ; and 
that the appellant was nol really sur- 
prised by it, but had waved his appeal 
on the merits. Rex v. Allan. 

15 E. li. 333 

III. SPECIAL CASES — HOW STATED. 

1 Tile Court ordered the sessions to in- 

quire into a fact, which appeared 
doubtful on the original order of re- 
moval, even though the sessions slated 
no case for the opinion of the Court, 
Rex V. Margam. 1 T. R. 775 

2 The Court will not send a case down 

to the sessions to be restated, on a 
mere formal objection, if enougii ap- 
pear to enable them to decide accord- 
ing to the merits of the case. Rex w 
Md<llt:zoy llnliab.) 2 T. R. 41 

3 Tlie sessions should state as a fiict (in 

a settlement case), whether the rnasier 
dispensed with the st rvice before the 
end of the year, or whether there 
were a dissolution of the contract by 
mutual consent. Rex v. St. Peter, 
JS'oriuich [Inhah.) 8 T. R. d77 

4 It is a great irregularity to reserve a 
case for the opinion of the Court 
upon the trial of an indictment at the 
Quarter Se^.sions : and the Court of 
Quarter Sessions have no pov/er so to 
do. Rex v. Salop [Inhab.) 

13 E. R. 95 

IV. JUDGMENTS W'HERE CONCLUSIVE. 

1 Qu. — Whether, when the sessions state 
facts fully and particularly, from 
which they infer fraud, the Court of 
King's Bench can draw their own 
conclusion from those facts, without 
regard to the adjudication of the ses- 
sions? Rex Vh Woodland {Inhab.) 

1 T. R. 261 

N. B. [That the Court will in no- 
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case presmne froMd. S T. R. 71 1 ; 
per Kenyon, C. J.] 

2 If the sessions draw a conclusion of 
fact that the taking of a tenement is 
fraudulent, or that it does not amount 
to 10/. per annum, it is decisive in the 
Court of King’s Bench,* though they 
state all the facts ; and refer the con- 
sideration of those questions to the 
Court Rex y, Llanivinio {Lihah,) 

4 T. R. 473 

3 When the sessions adjudge a place to 

be a vill by reputation, as a substan- 
tive fact, the Court is precluded from 
going into the question, notwithstand- 
ing the sessions state all the evidence 
particularly, on which they formed 
their opinion. Rex v. Ronton Abbey 
ilnhiib.) 2 T. R. 207 

4 Though the sessions find that certain 
persons in the township were possessed 
of visible stocks in trade there, and 
were personally liable to be rated in 
respect thereof, if by law such pro- 
perty were liable to be rated : yet if 
they also state that they w'ere not sa- 
tisfied, from the evidence oflercd be- 
fore them, that there was any surplus | 
profit on such stocks, by which they ] 
could amend a rate which omitted 
them ; that concludes the question. 
Rex v. Sir A* APDonahl, 

12 E. R. 324 

5 The justices at sessions may alter their 

judgment during the continuance of 
the sessions. Rex v. Leicestershire 
{Justices.) 1 M. & S. 442 

V. APPEAL TO WHEN AND HOW MADE. 

N. B. See poor I. (c) ante, 517 

n.(/) 525 

V. (c) 557 

1 Upon an appeal to the sessions against 

an order of filiation, the respondents 
are to begin by supporting their 
orders as in all other cases. Rex v. 
KnilL 12 E. R. 50 

And see Rex v. Newbury (InJiab.) 

4T.R.475 

2 A party appealing to the sessions is 

not thereby concluded from afterwards 
disputing its jurisdiction in the parti- 
cular case. Lowther v. The Earl of 
Radnor. 8 E. R. 113 

3 Semble, though a statute, giving an ap- 
peal to the sessions within a certain 
lime, direct the justices at the said 
sessions, to determine the appeal, yet 
they have a power of adjourning it. 


on sufficient ^ caus^i of which 
are to judge. Rex v. Wilts (Justieisi} 
18 K ft. 

4 A person aggrieved by a distress for 

paving rates utukr 8 G. 3. c. 33. may 
appeal either to the sessions for the 
city of London, or to the sessions for 
Middlesex. Rex Shoreditch {Commis^ 
sioners.) - 4 T. R. 701 

5 The 14 G. 3. c. 78. 96. (Building 

Act) does not enable the district sur- 
veyor, who lodges a complaint before 
two justices on account of a projeotioii 
made in front of a house, contrary to 
the provisions of that Act, to appeal 
to the (juarter sessions against the dis- 
missal of such complaint by the. two- 
justices. Rex V. Middlesex {Justices). 

16 E. R. 310 

6 No appeal lies to the sessions agaiifktr»a 
conviction and commitment in exectt- 
tion for three months of a collier under 
Slat. 6 G. 3. c. 25., for absenting him- 
self from his master’s service j the 
clause of appeal in that statute eiccepl- 
ing an order of commitment ; and the 
order of commitment in question con- 

I taimng a conviction of the collier for 
an oflence within the Act. Rex v. 
Staffordshire (Justices). 13 E. R. 572 

7 By 17 G. 3. c. 56. 5. 20. an appeal is 
given to the .sessions against certain 
convictions, the party giving notice in 
writing to the justices convicting, and 
entering into a recognizance to try the 
appeal, &c. and those justices are re- 
quired to give notice to the paHy of 
his right to appeal ; if those justices 
do inform him of such right, without 
saying any thing about tlie notice, and 
he enter into the recognizance, the 
sessions are bound to receive the ap- 
peal, though he did not give the notice 
in writing. Rex v. Leeds {Justices). 

4 T. R, 583 

8 By stat. 17 G. 3. c. 106. an appeal is 
given on certain conditions from a con- 
viction by a justice of the peace to any 
quarter sessions to be holden within 
six months from such conviction : if 
the appellant lodge his appeal, and the 
Court dismiss it without entering into 
the merits, because the previous con- 
ditions have not been regularly com- 
plied with, and confirm theoonviction, 
such judgment is conclusive, and the 
party cannot lodge a second apj^al 
from the same conviction, though wnth- 
in the six months.- Esx v. West Biding, 
Yorkshire {Justices). 3 T. R. 776 
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9 An appeal against a conviction on 

stat! 34 G, S. siat. 3. c. 31. for not en- 
tering horses, &c. must be to the 
quarter sessions next after the convic- 
iim, and not after the execution. Pros- 
eery, Hyde. 1 T. R. 414 

10 An appeal against a surcharge for 

the duties on servants, &c. must be 
preferred on the day appointed by the 
commissioners under stat. 35 G. 3. c, 
43. and cannot be made after the ex- 
piration of the year within and for 
which the tax is to be collected. Rex 
V. Walker. 6 T. R. 433 

11 No appeal lies to the sessions from a 

conviction of two justices for an offence, 
under stat. 25 G, 3. c. 72. s. 9. against 
printing cotton before it is measured, 
&c. notwithstanding it contains a ge- 
neral clause of reference to all for- 
mer excise laws, and incorporates all 
the powers, provided by 12 Car, 
% c, 24. or by any other law, relating 
to the excise, or inland duties under 
the management of the corninissioners 
of excise, for managing, mitigating, or 
adjudging the duties or penalties 
grant^ by this Act. Rex v. Surrey 
[Justices), 2 T. K. 540 

13 There lies no appeal to the sessions 
from a conviction by two justices upon 
the ^statute 42 G, 3. c, 38. s, 30. for 
wetting corn in a certain stage of the 
process of malting ; for the clauses of 
appeal in former excise laws, to which 
there is a general reference in this 
Act, do not extend to convictions for 
penalties by two justices. Rex v. Shone, 
6 E. R. 514 

13 No appeal lies to the quarter sessioivs 
against the allowance of the accounts 
of the surveyor of the highways, 
under slat. 13 G, 3. c, 78. Hex v. 
West Riding of Yorkshire (Justices). 

5 T. R. 628 

Rex V. Mitchell, 5 T. R. 701 

14 A person aggrieved, cannot appeal to 
the quarter sessions under the stat. 13 
G, 3. c, 78. s. 19. against an order of 
justices for turning a road, without 
giving ten days' previous notice of the 
appeal, though he were not himself ap- 
prized of the order so long before the 
sessions : but in that case he may give 
notice, and appeal to the following 
sessions. Rexy, Staffordshire (Justices), 

7 T. R. 81 

15 By that statute the appeal is given to 
the party grieved by any '‘sucli order 
or proceeding, &c. at the next quarter 
sessions after such order made or pro- 


ceeding had, kc, Held,, that ai all 
events an appeal to the sessions next 
after the actual obstruction of the road 
was too late, the party having had suf- 
ficient notice of the order in time to 
have appealed to a preceding sessions. 
Rex V. Pembrokeshire (Justices), 

2E. R. 213 

16 And it is now decided, that by the ne- 
cessary construction of the statute, the 
appeal must be made to the quarter 
sessions tiext after the order made, 
without reference to any notice re- 
ceived by the appellant of such order. 
Rex V. Staffordshire (Justices), 

3 E. R. 151 

17 The notice of appeal required by 
13 G, 3. c, 78. s, 80. against a distress 
for non-payment of a highway rate, 
may be within six days after the levy, 
and need not be within six days after 
the granting the warrant of distress. 
The notice of appeal need not di^close 
the ground upon which the appellant 
objects to the regularity of the distress. 
Rtx V. Devon (Justices). 1 M. & S. 41 1 

18 By an Inclosure Act an appeal u as 
given to the next sessions within six 
months after the cause of complaint ; 
an appellant moved the court of ses- 
sions in due time to receive and res- 
pite his appeal to the next sessions, 
which was refused : and (he Courl of 
King's Bench would not grant a manda- 
mus to the sessions to receive it. Rex 
V, Derbyshire (Justices), 4 T. R. 488 

19 Where an Inclosure Act gave the 

commissioners power to set out and 
make roads, &c. *and directed that the 
expenses of making and repairing 
those roads, and all other expenses 
should be borne by the proprietors in 
certain proportions, to be ascertained 
by the commissioners in one general 
rale, and then gave an appeal to the ses- 
sions in all cases where the parties 
should think themselves aggrieved : it 
was held, that an objection to the rate 
on account of the commissioners having 
expended money on an improper ob- 
ject, could not be tried in an action of 
trespass, but that the party aggrieved 
must appeal to the sessions. Bonncll 
V. Beighion, 5 T. R. 182 

20 A private luclosure Act, which gives 
an appeal to the nuarter sessions with- 
in four months after the cause of com- 
plaint shall have arisen, to the party 
grieved by any thing done in pur- 
suance of that* or of the General In- 
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clo?ure Act (other than and extept 
such determinations as are by that or 
by the General Inriosnrc Act declared 
to be bind in final, and conclusive, 
does not give any appeal to a party 
complaining that tlje commissioners 
Iiave omitted to set out a particular 
road as a public road, against their de- 
termination : and supposing it did, 
yet he must appeal within four 
months, and cannot after that time, 
W'hen the commissioners set out the 
road as a private road, appeal against 
that determination; his cause of com- 
plaint being that it is not set out as a 
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public road, and not that it is set out 
as a private road. Rex v. Dean In- 
closure ( Commissioners). 2 M. & S. 80 
21 An appeal to the next sessions after 
an incloilure made by virtue of an in- 
quisition taken on a writ of ad. quod 
damnum is too late, if those sessions be 
not the next after the inquisition taken 
and entered and recorded at the ses- 
sions ; therefore, wdiere the sessions 
dismissed such appeal as being out of 
tirfie : the Court of King's Bench refused 
a mandamus to tliem to enter continu- 
ances, &c. Hex v. Bucks {Justices). 

2 M. & S. 230 
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r IN WHAT ACTIONS ALLOWED. 

II. BV AND AGAINST PARTICULAR PER- 
SONS. 

(rt) Partners or Trustees. 

(/») Factors, Insurance Brokers, 
and Underwriters, 

(c) Assignees of Bankrupts, 

III. COSTS — AND JUDGMENTS WHERE SET 

OIF. 

IV. PLEADINGS AND FA'IDENCE. 


J. IN WIIAT ACTIONS ALLOWED. 

1 If two persons agree to perform cer- 
tain work in a limited time, or to pay 
a stipulated weekly sum for such time 
afterwards as it should ^remain un- 
finished, and a bond is prejiared in the 
name of both, but is executed by one 
only, with conditicn for the due per- 
formance of the work, or the payment 
of the weekly sum, and the work is 
not finished at the time ; such weekly 
payments are not by way of penalty, 
but in the nature of liquidated da- 
mages, and may be set oft* by an ob- 
ligee in an action of assumpsit 
brought against him by the obligor 
who executed. Fletcher v. Dyche, 

2 T. H. 32 

2 A. being entrusted with goods belong- 
ing to B. undertook to get them in- 
sured; he afterwards eftected an in- 
surance in his own name, upon* pro- 
perty on his premises, but without 
i?naking any mention of goods held in 


trust, the preiuiscs were destroyed by 
fire, and A. received the amount of his 
insurance, but which fell considerably 
short of Ills own loss; the Court of 
C. P. held that no part of this money 
could be considered as received on ac- 
count of B., and that it could not 
therefore be set oft* in an action for 
work and labour brought by A, against 
B, Gillctt V. Mawman. 1 Taunt. 137 

3 Where the grantee of an annuity set 
aside for a defective registry, brings 
an action for money had and received, 

j to recover back the consideration- 
money paid for it, the grantor may 
set oft* the payments made in respect 
of such annuity, ibougli for more than 
six years, unless the plaint ift’ reply the 
statute of limitations. Hicks v. Hicks. 

3 E. R. IG 

4 In assiwipsit for goods sold and deli- 
vered, defenilant may set-oft* money 
due upon plain tifl*'s acceptance, ot 
which defendant has become holder 
since the sale and before delivery of 
the goods, tliough he has agreed to 
give plaintiff ready money for them. 
Corrforth v. liiveit. 2 M. & S. 510 

5 If a landlord direct a tenant, who is 
overseer of the poor, to pay on the 
landlord's account rates irregularly 

I assessed on him, and promises that^thc 
levies shall cat out the rents, the' te- 
nant may set them oft) or prove them 
as payment, in an action for use and 
occupation. Ropers, Bunford, 

3 Taunt. 7(> 

6 There can be no set-off to an avowry 
for rent. Sapfford v. Fletcher. 

4T. R. 512 


Ss 
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7 To an action of covenant for rent by 
a landlord, the defendant cannot set 
off any uncertain damap^es that he 
may be entitled to recover against the 
landlord on any of the covenants in 
the lease. Weigal V. Waters, 

•6T.R.488 

BY ANO'ACAINST PAltTICULAR PERSONS. 

(a) Partners or Trustees, 

See Staniforth v. Fellowes, 

I Marsh. 184, post, page 628 

1 A debt due to a defendant, as a sur- 
viving partner, may be set off against 
a demand on him in his own right. 
Slipper V. Stidstonc. 5 T. R. 498 
S. P. French v. Andrade. 6 T. R. 582 

N.li. The same point was stated 
arguendo by BuXltr J. in Smith 
Barrow, 

2 T. R. 478 

2 It seems that money due for advances 
made by a banker to his customer 
upon a bond given by the customer to 
one of the partners, in trust for the 
rest, may be set off in an account cur- 
rent between them. Crosse v. Smith, 

1 M. & S. 545 

{b) Factors, Insurance Brokers, and Un^ 
derwriters, 

1 If a factor, who sells under a del cre^ 

derc commission, sell goods as his own, 
and the buyer know nothing of the 
principal, the buyer may set off any 
demand he may have on the factor, 
against the demand for the goods 
made by the principal, (korge v. 
Clagett, 7 T. H.359 

2 Where a broker effected policies of 
insurance in the name of his principal 
under a del credere commission : Held, 
that he could not set off' losses which 
liappened on those policies in an ac- 
tion by the under-writer to recover 
premiums, although the losses claimed 
were total, and the broker had ac- 
counted for them with his principal. 
Cumming v. Forrester, I M. & S. 494 

3 Where a bankrupt has underwritten a 

policy to a broker acting under a com- 
i^ission del credere, and a lo.ss upon 
the policy happens before, but is not 
adjusted till after the bankruptcy, the 
broker may deduct the amount of the 
loss from the debt which he owes to 
the estate of the bankrupt. Bize v. 
Bickason, I T. R. 285 

4 A broker with a commission del cre- 
dere canrtt)t prove under a notice of 


set-off a loss upon a policy, happening 
before a bankruptcy, in an action by 
the assignee of the bankrupt for pre- 
miums upon policies underwritten by 
him, and for which he had debited the 
broker ; but such a loss may be set 
off under the general issue. Grove v. 
Duhois, 1 T. R. 112 

5 Commissions del credere for guaran- 
teeing sums insured upon policies are 
due upon entering into the contract of 
guarantie, and may be recovered in an 
action of indebitatus assumpsit; and 
after judgment by default, the defen- 
dant cannot set off in reduction of da- 
mages the ainoitnl of losses not indem- 
nified. Carruthersy, Graham, 

14 E. R. 578 

6 A broker, who pays to A, the price of 
goods sold by him for A, under a del 
credere commission, is entitled to set 
off* the amount against the assignees of 
B,, for whom he bought the goods ; 
and where the jury found a verdict 
disallowing such set-off’ and it was 
doubtful on the evidence, whether the 
payment was made before disclosure 
of the name of A, io B. the Court 
granted a new trial. Morris v, Cleasby. 

1 M. & S. 576 

7 Where defendants, insurance brokers, 
effected several policies of ins\irancc, 
some in the name and on account of 
their own firm, others in the name of 
their own firm, but on account of their 
principals, and others in the name and 
on account of* their principals, for which 
principals they acted under a del credere 
commission, without the knowledge of 
the underwriters : Held, thalin an action 
brought against them for premiums by 
the assignees, and four of the under- 
writers upon those policies, who had 
become bankrupt, the defendants 
might set off’ losses and returns due on 
all such of those policies as w^re ef- 
fected in the name of their own 
firm, but not on such as were effected 
in the names of their principals, such 
losses and returns having become due 

‘ on those policies before the time when 
the bankrupt stopped payment, though 
they had been adjusted by the bank- 
rupt, but only by the other under- 
writers between the time of his stop- 
ping payment and committing the 
act of bankruptcy, on which adjust- 
ment the defendants had given their 
principals credit for the amount. 
Koster Eason, 2 M. & S. 112 
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i Where brokers effected policies of in- 
surance on goods on account of their 
principals> but in their own names and 
accepted bills drawn on them on ac- 
count of the goods which were con- 
signed to them and lost before arrival : 
Held, that they might set off such 
losses in an action brought by the as- 
signees of the underwriter (since a 
bankrupt) for premiums, although 
they had not any commission del cre- 
dere, sind the losses were not adjusted. 
Parker v. Beasley. 2 M. & S. 423 

9 A broker who is indebted to the as- 
signees of a bankrupt for premiums 
due to them upon policies subscribed 
by the bankrupt befoi-c his bankruptcy, 
is not entitled to set off returns ot pre- 
miums due upon the arrival of ships 
which have arrived since the bank- 
ruptcy. Ooldstnidt v. Lyon. 

4 Taunt. 534 

1() An insurance broker who is indebted 
to the efiects of a bankrupt under- 
writer for premiums, cannot, without 
an especial authority, set ofl* against 
that debt, sums due from tlie under- 
writer for return of premium : whe- 
ther the returns became due before or . 
after the bankruptcy. Minett v. For- 
rester. 4 Taunt. 541 

11 If a person entrusted with value, 

trusts ins creditor with that which 
may become productive of value, the 
first becoming bankrupt ; the second 
may retain bis debt out of the pro- 
ceeds of the thing entrusted to hirri, 
and only pay the balance : therefore, 
where A.,b. merchant, employed B., a 
broker, to effect policies and sell goods, 
and trusted him with the po.ssession of 
the policies ; A. being indebted to B. 
for premiums of insurance, and hav- 
ing obtained an advance of money 
Upon a pledge of goods placed in B.^% 
bands for sale, but not oh those goods 
to the exclusion of A.*ii general credit, 
became bankrupt; afterwards a loss 
happened, and B. received it from the 
underwriters: Held, that this was a 
TKutual credit, within the stat. 30 Geo 
2. c. 5. and that Bi might retain the 
sum received for the loss, in liquida- 
tion of his advances, as well as of the 
balance due for premiums. Olive v. 
Snnth. 5 Taunt. 56 

12 Upon ati aetton against an under- 
writer for a loss, die underwriter can- 
hot set off the premiums, although 
Ihey have never been paid, iidess he: 


can make it appear tbat ihe stale of the 
relative accounts lietween the assinred, 
broker, and underwriter, is such as to 
take the case out of the ordinary rule, 
which is, that the receipt of the un- 
derwriter for the premium is con- 
clusive evidence for the assured that 
he has paid the premium to the un- 
derwriter. De Gaminde v. Pigou. 

4 Taunt. 246 

13 An underwriter cannot set oflf) as a 
mutual credit, a lods accruing after 
the bankruptcy of the assured, against 
premiums of the same and other poli- 
cies due before the bankruptcy from 
the assured, who was himrelf his own 
insurance broker in effecting those po^ 
licies. Glennie v. Edmunds. 

4 Taunt. 

14 Neither cah he set off reiUrhs of pre- 
mium upon voyages not complete be- 
fore the bankruptcy ; although the 
underwriter must, upon the conclusion 
of the adventure, necessarily become 
debtor to tiie assured, eitlier for a loss, 
or a return of premium. 

4 Taunt. 775 

(c) Assignees qf Bankrupts. 

N. B. Sec Set-ojf by Factors Sfc. 
last page. 

1 Mutual credit may be constituted, 
though the parties do not mean par- 
ticularly to trust each Other : as if a 
bill of exchange accepted by A, get 
into the hands of B., and B. buy goods 
of A., there is mutual credit between 

A. and B. which may be set off by 

B. i though A. did not know when he 
let B. have the goods iiiat such bill 
was in his bands. Hankey v. Smith. 

3 T. R. 507, n. 

2 Where ah agreement was made be- 
tween one, wno afterwards became a 
bankrupt^ and the defendant, that a 
loss upon cotton, which the latter had 
sustained by means of the former, 
should be fixed at 1900/.; and that in 
satisfaction of that sum t]>e bankrupt 
should for four yt arS recommend cer- 
tain parcels of cotton to the defendant, 
which he should purchase by notes at 
three months^ date, the clear produce 
on the sale of which the bankrupt 
undertook should amount to that sumi 
in default of which he Was to make 
good the deficiency, if living; it was 
held such sum could not be W offby 
the defendant against a deinand made 

Ss2 
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* by the assifi^nees of the bankrupt. 
Hancock v. Entwistle. 3 T. R.‘ 43/) 

3 If a bankrupt, on the eve of his bank- 
ruptcy, fraudulently deliver goods to 
one of his creditors, the assignees may 
disaihrm the contract, and recover the 
value of the goods in trover; but if 
they bring assumpsit, they affirm the 
contract, and then the creditor may 
set off his debt. Smith v. Hodson, 

4T. tt. 211 

4 Where the defendant lent his accep- 
tance to a bankrupt on a bill which 
did not l)ecome due till after the act 

^ of bankruptcy, and was then out- 
stapding in the hands of third persons, 
yet the defendant having paid the 
amount after the commission issued, 
and before the action brought by the 
assignees, is entitled to set off the same 
under the words " mutual credit** in 
stat, 5 (r. 2. c. 30. s. 28. Smith v. 
Hodson, 4 T. R. 211 

5 To an action brought by the assignees 

of a bankrupt for a debt due to the 
bankrupt’s estate, the defendant cannot 
set off cash notes issued by the bank- 
rupt payable to bearer, bearing date 
before his bankruptcy, unless he shew, 
further that such notes came to his 
hands before the bankruptcy. Hickson 
V. Evans. G T. R. 57 

6 But if the notes had been made pay- 
able to the defendant himself, that 
would have been reasonable evidence 
of their having come to his hands at 
the time they bore date. 6 T. R. 57 

7 To enable the holder of a bankrupt's 
acceptances to avail himself of them 
in an action by the assignees against 
himself on his own acceptance, by way 
either of set-off or of mutual credit, 
be must most distinctly prove, either 
that the obligation on himself to pay 
the bill so set off subsisted before the 
bankruptcy, or that there was a mutual 
credit created in the origin of the bills. 
Ouchterlony v. Easterhy, 4 Taunt. 888 

8 A. first purchased one and aflerivards 
another parcel of goods of B., each 
at six months' credit ; when the first 
sum became due. A, lodged in B.'s 
hands a bill of exchange for a larger 
amount than the value of the goods in 
order to pay for them, B. engaging 
to return to A. the overplus when the 
bill should be paid ; B. received the 
amount of the bill, and then A. be- 
came a bankrupt, not having paid for 
the second fircel of goods ; Held, in, 


an action brought by A.*s assignees fbr 
the surplus of the bill, that B. might 
retain it to satisfy his demand on A, 
for the second parcel of goods. At- 
kinson V. Elliott, 7 T. R. 378 

9 Third |Xjrsons holding the accep- 

tance of a trader who was known to 
l>e in bad circumstances, agreed with 
the defendants, as a mode of covering 
the amount of a bill, that it shonld 
be indorsed to them, and that they 
should purchase goods of the trader, 
which were to be paid for by a bill at 
three months' date, or made equal to 
cash in three months, (before which 
time the trader's acceptance would be 
due,) but without communicating to 
the trader that they were the holders 
of bis acceptance ; Held, that the 
trader having become bankrupt, and 
his assignees having brought assump- 
sit to recover the value of the goods 
sold and delivered to the defendants, 
the latter could not set off the bank- 
rupt's acceptance, which they did not 
hold ill their own right, but in effect 
for such other persons. Fair v. M* 
Irei\ 16 E. R. loO 

10 Three partners, A. B. and €,, de- 
liver bills to D. for a special purpose ; 
A, and B. become bankrupts ; in an 
action by their assignees against D, 
for the proceeds of the bills : Held, 
that C. not having been made bank- 
rupt, this was not a case of mutual 
credit within 5 G. 2. c. 30. s. 28. 
so as to entitle the defendant to set off 
the lulls against a debt due to him from 
A. B. and C. Staniforth v. Fellowes, 

1 Marsh 184 

III. COSTS AND JUDGMENTS — WHERE SET 
OFF. 

1 Where there were three defendants, 
one went to trial and obtained a ver- 
dict, but the two others suflfered judg- 
ment by default: the Court of C. P. 
permitted the costs and damages, on 
the judgment by default, to be de- 
ducted from the costs taxed on the 
postea to the defendant who had a 
verdict ; and in answer to the objec- 
tion that this tended to deprive the 
attorney of his legal lien, they said 
that the attorney could only have such 

. a lien on the costs as was subject 
to the equitable claims of the parties 
in the cause. Schools v. Noble. 

1 H. B. 23 

2 And that Court affirmed this doctrine. 
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in a case where several actions brought 
on two policies of assurance, under- 
written by the same parties (amonj^ 
wliom were A. and R) were respec- 
tively consolidated. In one of the 
causes, which went to trial, A. was de- 
fendant, in the other B.; the plaintiff 
became cntitleil to costs in one action, 
and the defendant in the other. — The 
costs taxed and allowed to the defen- 
dant were set off* ai^ainst those taxed 
and allowed to the plaintiff' Nunez \\ 
Modigliani. 1 H. B. 217 

5 A. brings an action against B., the 
expenses of defending which are borne 
by C. and JD., but A. is nonsuited. 
Afterwards C. brings an action against 

A. t in which D. is interested as well 
as C., and C. is nonsuited. — The costs 
of the one nonsuit were allowed by 
the ('ourt of C. P. to be set off' against 
the other. O'Connor v. Murphy, 

\ II B. 657 

*4 A, having obtained a verdict against 

B. for a small sum, and R having pre- 

viously recovered jiidgment against.^, 
for a larger sum and taken him in exe- 
cution, the Court of C. P. pcrirtiUed 
the sum rcco\ered by A. by the verdict 
and the costs, to be deducted from 
the amount of the judgment of B., 
and satisfaction to be entered for so 
much, notwithstanding A. was insol- 
vent, and had no means of paying his 
utlornty s bill, but by the sum for 
which he obtained the verdict. Vaughan 
V. Davies. 2 II. B. 410 

5 That Court also allowed the costs re- 
covered by A. against B. in one ac- 
tion, to be set off* and deducted from 
the damages and costs recovered by 
B. against A., C., and A., in another 
action ; notwithstanding the attorney 
of B. swore that he believed B. to be 
insolvent, and that there was no fund 
out of which the attorney's costs could 
be ]3aid, but the damages and costs so 
recovered by B. Dermic v. Elliot. 

2 a. B, 587 

6 That Court also allowed the costs of 
two actions between the same parties, 
though in two different Courts, to be 
set off against each other, notwith- 
.standing the attorney's lien; hwtLord 
Eldon, C. J. strongly expressed his 
opinion of the propriety of reconsider- 
ing the practice of the Court in this 
i>arl,icular. Hall v. Ody. 

8 B. & P. : 


7 The Court of C. P. allowed the cast# 
upon a nonsuit to be set off against 
costs due from the defendant upon the 
removal of an indictment against him 
from the Sessions to the Court, ifotwith- 
standing the attorney's lien ; and de- 
clared that if an attorney acts upon the 
credit of his client, his lien cannot be 
allowed to interfere with the equitable 
arrangciment of costs between the par- 
ties to tire suit. Emhden v. Darley. 

1 N. R. 22 

8 If an execution be set aside with ecksts, 

as having been sued out after the allow- 
anceof a writ of error, the Court of C. P. 
will not permit the costs of the appli- 
cation to l)e set off' against the costs 
of the action, but will compel the 
plaintiff* to pay them forthwith. Hilt 
v.Tchb. IN. R, 311 

9 The plaintiff' is entitled to set off' in- 

terlocutory costs in the same cause 
payable by him to the defendant, 
against the debt and costs recovered 
by him on the final result of the cause, 
notwithstanding the objection of the 
defendant's attorney on the ground of 
liis lien, which only attaches on the 
genera I resu It of the costs, &c. Howell 
V. Harding. 8 E. R. 3C2 

10 No action will lie in the Courts at 
Westminster to recover costs ordered 
to be paid by a rule of an inferior 
Court, in the course of a suit there, 
notwithstanding the defendant should 
not l>e liable to an attachment of the 
inferior Court, by Ireing resident out 
of its jurisdiction: but such an action 
having been brought, the Court of C.P. 
ordered the costs awarded to the plain- 
tiff' in the inferior Court to be deducted 
from those allowed to the defendant 
in the action. Emet'son v. Lashley. 

2 H. B. 248 

11 Where A. recovered against C., and 

C. recovered against A. and B., the 
Court permitted C. on motion, to 
set off’ the damages which he had 
recovered against those obtained by 
A. on his undertaking that the bill 
of A.*s attorney in the first action 
should be satisfied, holding that he 
had a general lien on the judgment 
for his costs, Mitchell v. Oldfield. 

4 T. R. 123 

And see Randall v. Fuller. 6 T.R.45G 

12 In a cross action, the defendant may 
on motion set ofi'thedebt against a judg- 
ment for a greater surn^ and the Court 
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if of €. P. will stay proceeding's thereon. 
Peacock v. Jeffery, . J Taunt. 426 

IS The Court permitted the defendants 
lo set ofF a judj^ment recovered by 
them apjainst the plaintift; against a 
judgment obtained by the plainti(!'| i 
'against them jointly; (subject to the 
attorney's lien), though the plaintiff 
bad also a separate demand on one of 
the defendants. Glaister v. Hewer. 

8 T. R. 69 

14 Where a prisoner in execution is 

discharged by tlie consent of his cre- 
ditorj upon giving a fresh security to 
satisfy the judgment, and that security 
is afterwards set aside on account of 
a mere informality, the judgment is 
satisfied, and cannot be set ofl agcnnst 
a demand of the prisoner. Jaques v. 
Withy. 1 T. R. 557 

15 A judgment recovered by A. against 
JB. and C., will not be set off on ap- 
plication to the general jurisdiction of 
the Court, against another judgment 
recovered against A. by the assignees 
of B. under an insolvent debtors' Act ; 
the interest of third persons interve- 
ning, who have peculiar trusts by the 
litatute. Doe v. Darnton, 

3E. R. 149 

JV. PLEADINGS AND EVIDENCE* 

N. B. See Grove v. Dubois. 

1 T. R. 112, ante, page 626. 

1 In an action on a bond, the defendant 
must set forth in the plea what is really 
due on the bond, before he is entitled 
to set off any cross demand under stat. 

8 G. 2. c, 24. s. 5 : and such averment 
is traversable. Symmonds v. Knox. 

S T. R. 65 

And see Griniwood y. Bnrrit. 

6 T. R. 460, 

0 The defendant cannot plead by way 
of set-off a bond-debt of the plaintiff 
assigned to the defendant by another, 
to whom and for whose use it was orir 
gioally given. Wake v. Tinkler. 

16 E. R. 36 

3 A plea of set-off for money due on 
a rccogni^iance, and also for money 
due upon promises, pleaded to an 
action of debt on bond, as if to an 
action of assumpsit, was holden to be 
a nullity, and that the plaintiff might 
sign judgment. Penfotd v. Hawkins. 

2 M. & s, eoe 

♦ A ptea of 8et-off‘ that the plaintiff was 
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indebted to the defendant at the time 
of the plea pleaded, is bad ; it should 
state that he was indebted at the com^ 
mencemerU of the action. Evans v. 
Prosser. 3 T. R. 186 

i It is no ol>jeciion to a plea of set-off, 
that Uie defendant has brought an ac- 
tion against the plaintiff for the same 
sum, in which the plaintiff has paid tlie 
amount of the demand into Court. 

3 T. R. 186 

i To a plea of set-off of a sum due 
under a recognizance, and also of an- 
other sum upon a simple contract, it 
seems that a replication, protesting 
that the plaintiff did not acknowledge, 
Sic. and then pleading that he was not 
indebted in manner and form as the 
defendant had in pleading alleged, and 
concluding to the country, is bad ; 
inasmuch as it refers matter of record 
to the cognizance of a jury : but, as it 
was a sham plea, the plaintiff had leave 
to amend without payment of costs. 
Solomons v. Lyon. 1 E. R 369 

7 In assumpsit for goods sold and deli-* 

vered, defendant pleaded a set-off of 
more money due to him from the 
plaintiff. A replication, that the goods 
were agreed to be paid for in ready 
money, was holden bad on demurrer, 
being no answer to the plea. Eland 
V. Karr. 1 E. R. 375 

8 But in estimating the plaintiff’s da- 

mages in such case, the jury should 
take into their consideration, the loss 
he had sustained by non-payment of 
ready money. 1 E. K. 377 

9 An allegation of an agreement to set 

off a specific joint debt, against spe- 
cific sqiarate debts previously accrued, 
is in substance proved by evidence of 
an agreement prior to the debts acenw 
ing to set off all joint debts that should 
thereafter arise against all separate 
debts that should thereafter arise. Kin- 
nerley v. Hossack. 2 Taunt. |70 

10 The plaintiff cannot use one plea of 

the defendant as evidence of the fact, 
which the defendant denies in another 
plea : nor can he use a notice of set- 
off for evklence of the debt on the is- 
sue of non assumpsit, because the statute 
gives the notice of set-off in the nature 
and place of a plea : nor can he use a 
particular of set-off for that purpose, 
because it is incorporated with ilie 
notice off seUoff. Hurringtori v. Mac- 
morris, 5 Taunt. 228 

S* C. 1 Marsh 33 
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N.B. Callis^s Readings are good authority 
on the subject of Sewei^s. See Dore v. Gray 
2T. R. 365 

1 The stat. 23 if. 8. c. 5. j. 17. having 
directed that Zaius, ac^5j decrees and 
ordinances^' made hy commissioners 
of sewers shall stand good and be put 
in execution so long time tis their *com~ 
mission enduretht and no longer, ex- 
cept the said laws and ordinances'^ 
l>e engrossed in parchment, and certi- 
fied under the seals of the commis- 
sioners into Chancery, and have the 
royal assent ; and the stat. 1 3 Eliza- 
hethf c. 9. having directed all commis- 
sions of sewers to continue in force for 
iten years, unless sooner determined by 
sttptrsedeas or any new oomniission ; 
and that all ** laws, ordinances, and 
constittaions” made by force of such 
.commission, being written in parch- 
ment, indented and under seals, &c. 
shall, without such certificatcor royal 
assent, continue in force notwithstand- 
ing the determination of the commis- 
sion by supersedeas, until repealed or 
altered by new commissioners; and 
that all such laws, ordinances, and 
constitutions, written in parchment, 
denied, and sealed, Sfc. shall, without 
certificate or royal assent, continue in 
force for one year after the expiration 
t)f such commission by lapse of ten 
years from its teste; held, 

1st. That the laws, acts, decrees, and 
ordinances, mentioned in the stat. of 
lien, 8. mean the same as the laws, 
ordinances, ajnd constitutions, men- 
tioned in that of Elizabeth, And, 
2dly. That a decree made by com- 
missicaiers under a former commission 
which had expired by lapse of ten 
years, directing a sea-wall to be re- 
Ibunded, which had been destroyed 
hy a violent tempest and inundation, 
and the sums necessary for its con- 
.struction to be advanced by those who 
were l^efore bound to sustain it ra- 
iione temra (and who did advance 
the money accordingly), and that a 
rate should be made on the level for 
their reimbursement ; (although such 
decree had been written in parch- j 
went, indented, and sealed, which i 
this was not,) could not be enforced , 


by commissioners under a new com-- 
mission, issued more than a year after 
the expiration of the former commis- 
sion; as to so much of it as remained 
unexecuted : though good to the ex- 
tent to which it had been executed ; 
and therefore the Court refused a man* 
damns to the new commissioners to 
direct a rate to be levied on the level 
for the reimbursement directed by tlie 
decree. Rex v. Commissioners cf Sew*- 
era, Somerset, 9 E. R. 109 

2 The commissioners of sewers have 

jurisdiction over a sewer .communi- 
cating with a navigable stream, or with 
tlie sea above the point where the tide 
ebbs and Hows, if it be useful for na- 
vigation, and if the place over which 
the jurisdiction is exercised is or is 
likely to be benefited by it. Dore v. 
Gray, 2 T. R. 358 

3 If a sea-bank or wall, which the 
owners of particular lands are bound 
to repair, be destroyed by tempest, 
without any default in such owners, 
the commissioners of sewers may order 
a new one (even in a different mrm, if 
necessary) to be erected, at the ex- 
pense of the whole level. Rex v. So* 
mersetshire Commissioners of Scweis, 

8 T. R. 312 

4 A presentment made by a standing 
jury constituted according to ancient 
usage originally returned by the she- 
riff at the commencement of every new 
commission of sewers from certain pa- 
rishes or districts, composed of land- 
owners then interested in disclaiming 
the general charge on the level, which 
jurymen generally acted for life, and 
only the foreman of which was sum- 
moned by the sheriff, which foreman 
convened the said jurymen, is illegal 
and void. Rex v. Commissioners cf 
Sewers, Somersetshire, 7 E. R. 70 

5 Such juries, by 23 H, 8. c. 5. ought 
to be summoned by the sheriff from 
the body of the county, 7 E. R. 70 

6 And the presenting jury after being 
sworn and charged, must also prosecute 
their inquiry upon hearing evidence 
on oath before the commissioners in 
Court, and make their presentment 
thereon, and not on information col- 
lected in the country without oath 



6S3 Power and Authority. [SHERIFF. I. II.] Duty on Arrests. 


SHERIFF. 


T. POWER AND AUTHOUITY. 

II. DUTY AND LIAUILITY. 

(«) On Arrests. 

(b) — Return of Writs. 

(c) In bringing in the Body. 

III. FEES. 


I. POWER AND AUTHORITY. 

1 If, at a County Court held for the elec- 

tion of knij^hts of the shire, a free- 
holder interrupt the proceedings by 
making a great noise and disturbance, 
the sheriff may order him to be taken 
into custody, and carried before a 
justice of the peace. Spilsbury v. 
Micklethwaiie. 1 Taunt. 14G 

2 If the assignees of a bankrupt claim 
goods taken in execution, and the as- 
signees and the plaintiff in the execution 
both refuse to indemnify the sheriff 
the Court of C. P. will interfere to 
protect him. Mac George v, Birch, 

4 Taunt. 585 

II. DUTY AND INABILITY. 

[a) On Arrests. 

N.B. For the several duties and lia- 
bilities of Sheriffs in particular actions 
see the Table of Titles prefixed to thi* 
Digest. * 

1 Though a sheriff appoint special 
bailiffs to arrest the defendant at the 
plaintiff's request, the sheriff is respon- 
sible for the defendant after the arrest 
made. Taylor v. Richardson. 

8 T. R. 505 

2 If a sheriflf’'s officer take an underta- 

king, and bail above is not put in in due 
time, the sheriff is liable to an action, 
and afterwards he cannot justify bail. 
Fuller V, Pm/. 7 T. R. 109 

3 A sheriff; having arrested a party, 
permitted him to go at large without 
taking a bail-bond, returned ctpi cor- 
pus, and before the expiration of the 
rule to bring in the body put in bail : 
Held, that he was not liable either to an 
action of escape, or false return. Pa- 
rknte v. Plumbtree. 2 B. & P. ,35 

4 It the sheriff permit ilie defendant to 

go at large without taking a bail- 
bond, lie may retake him before the 
return of tlie writ. Atkinson v. Mat- 
teson. , 2 

And vide 7 T. R. 109 


5 Where bail are put in after attaehiirg 

the sheriff; and a trial has not been 
lost, the Court will set aside the at- 
tachment; for in this case the plain- 
tiff is not entitled to the bene fit of it as 
a security in case he should recover. 
Seciis, if a trial has been lost. Hill v. 
Bolt. 4 T. R. 352 

Gravett v. Wiiliams. 4 1’. R. 352, n. 
Callanv. Tye. 2 H.B.235 

6 If the sheriff discharge the defendant 

without taking a bail-bond, the Court 
will not permit the defendant to file 
common bail on paying the sum sworn 
to, if the plaintiil' have any claim on 
him beyond that sum. Stevenson v. 
Cameron. 8 T. R. 28 

7 If, after the commencement of an 

action of escape against the sheriff for 
not taking a bail-bond, good bail be 
pul in and justified in the room of bail 
before put in, who by the practice of the 
Court of C. P. were a mere nullity, the 
plaintiff cannot recover. A llinghum v . 
Flower. 2 B. & P. 246 

8 Bu! where the sheriff omittetl to take 
a bail-bond upon the arrest, and after- 
wards, upon an action being cum- 
mcnoed against him for an escape, 
caused bail to be perfected, the Court 
of P. ordered the allowance of bail 
to be set aside, that the action might 
proceed. How v. Lacy. 1 'J aunt. 119 

9 The Court of C. P. Iield that a cog- 

novit, conditioned for payment of the 
debt and costs by instalments, given 
without the knowledge of the sherifi; 
discharged him. Rex v. Surrey 

(Sheriff. ) 1 Taunt. 159 

10 The Court of C. P. held that where 

the plaintili; at the desire of the slic- 
rifl[‘’s oiiicer, forbore to enforce an al- 
lachmcnt in the first instance, and ten 
days afterwards applied to the sherift' 
for the debt and costs, that the sherift' 
wnis not fliadiarged by the indulgence 
given to the ofiicer. Rex v. London 
(Sheriff) 1 Taunt. 489 

11 If bail be put in w ith the filazer of 
the county in wdiich the defendant is 
arrested on a testatum capias, the bail 
may be treated as a nullity and an at- 
tachment issue. Clempson v. Knox. 

2 B. & P. 516 

12 The Court of C. P. refused to per- 
mit the defendant to justify bail, alte r 
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jHi action for an escape commenced, 
where no bail-bond had been taken. 
Webb V. Matthew, 1 B. & P. 225 
13 A slierilf who takes a bail-bond, 
and on inquiry denies that he has 
taken one, cannot be therefore sued 
for an escape : but he would be liable 
in an action for not assiiyning on re- 
quest. Mendez v. Bridges. 

5 Taunt. 325 
I I IF a defendant sued by a wrong 
name, appears and perfects bail by 
his right name, without identifying 
himself as the person sued by the 
other name, the plaintiff may treat 
the bail as a nullity, and attach the 
sheriff. Rex v. Suffolk (Sheriff.) 

4 Taunt. 818 

15 Or he may wave the variation of 
the defendant's name, at his own 
option. 4 Taunt. 818 

IG Debt lies upon the stat. 44 G. 3. 
c, 13. 6'. 4. b}’^ a common informer, 
suing for liimsdf and the King, tore- 
cover a penalty against the sheritf for 
the misconduct of his bailiff in wil- 
fully sufltring a seaman to go at large 
-who had been taken out of the King's 
service by arrest on civil process, on 
which he was afterwards bailed, in- 
stead of delivering him over to the 
diargc of a proper naval officer : the 
statute which speaks of sherifs, gaol- 
ers, or other officers arresting, appre- 
hending, or taking in execution such 
seamen, or in whose custody they may 
be, and who are made liable for their 
escape, meaning by other officers,” 
such as may be charged with tlie exe- 
cution of criminal warrants against 
sucli seamen, or to whom any jtrocess 
may properly be directed for their 
arrest, dct(Mition, or discharge ; and 
not the inferior officers of the sheriff 
And thesheriffmay be charged in such 
action tor wrongfully and wilfully 
permitting the escape. Sturmy, q. t. v. 
Middlesex (Sheriff.) 11 E. H. 25 
17 If, by abuse of the process of one of 
the Courts at Westminster, a sberill*’s 
officer extort a jirotnissory note from 
a suitor, and declare upon it in ano- 
ther of the Courts of Westminster, tiie 
latter Court cannot interfere summarily 
to punish the officer under 32 G, 2. 
c, 28. .V. 11. Ex parte Evans, 

2 B. ^ P. 88 

(b) Return of Writs, 

1 All writs must be returned by the 


sheriff on the day on which the rule 
for returning the same expires, and in 
default thereof the plaintiff is at li- 
berty to move for an attachment on 
the next day. Reg. Gen, M . 32 O, 3- 
4 T. R. 496 

2 A return made by the sheriff that the 

person arrested was rescued out of 
tlie custody of the bailiff^ is bad ; it 
should be out of his custody. Wood* 
gate V. Knatchhull. 2 T. R. 155^ 

3 If the sheriff appoint a special baililf 
at the plaintiff's request, the latter can- 
not rule the sheriff to return the mdt. 
De Moranda v. Dunkin. 4 T. R. ll9 

4 A rule issued in the vacation though 
tested in Term time, requiring a sheriff 
to return a writ, is irregular ; and an 
attachment against him for disobeying 
it will be set aside by the Court ou 
motion. Rex v. Cornwall (Sheriff.) 

1 T. R. 552 

5 A sheriff is not liable to an attacii- 
nient for not returning a writ, if not 
called upon by a rule of Court w ithin 
six months after the expiration of his 
office ; a request by the parly is not 
sufficient. Rex v. Jones. 2 T. R. 1 

6 An attachment may be granted for 

making an insufficient return to the 
first wu’it of habeas corpus, without is- 
suing an alias and a pJv.rics writ. Rex 
V. W inton, 5 T. R. 89 

7 The Court of C. P. w ill not discharge an 

attachment agalu'^t a sheriff for not re- 
turning a. writ of execution, except 
upon payment of the whole debt and 
costs, and the costs of the applicativin, 
where there are circumstances attend- 
ing the transaction which induce a 
suspicion of fraud in the [larty obtain- 
ing a priority in cxet ution, or in the 
sheriff's bailitf, Rci v. Middlesex 
(Sheriff. ) 1 H.B. 543 

8 The ( ourt, upon tlie application of the 

. sheriff enlarged tlie Lime for his ma- 
king a return to the writ upon 

a suggestion of* a re.i^onable doubt 
whether the goods seized under the 
writ W'crc not c»>vered by an e.xtent 
afiervvards issued at tile suit of the 
Crown for malt duties under the slat, 
28 G, 3. c, 37. s. 21, for the purpose 
of inducin<g’tbe plaintiff to go into the 
Court of Exchequer, and there con- 
test the qucs‘ion of right with the 
C’rowii. Wells v. Pickman. 

7 T. R. 171 

9 The Court of C. P. refused to grant 
ail aU'dchiiKiit agaiiiit the sheriff for 
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returning to a writ of venditioni 
ponas, that part of the goods levied, 
remained in his hands for want of pur- 
chasers. Leander v. Davis, 

I B. & P. 359 

10 The same sheriff by whom any writ 
directed to him is executed while in 
oihee, ought to make his return to 
the same, and hand over such writ 
and return to the new sheriff who 
comes into office before the return- 
day ; and such new sherifl'will return 
the writ with the old sheriff's return 
thereon : and if the old sheriii^ after 
arresting the defendant, suffer him to 
escape and go out of office before the 
return day, he alone is answerable for 
the escape. Rex v . 31iddlesex ( Sheri f , ) 

4 E. R. b04 

1 1 Yet, if the new sheriff by mistake re- 
turn cepi corpus to a writ directed to 
the old sheridi after tlie latter, who 
arrested the defendant upon it, had 
permitted an escape, and an attach- 
nmnt afterwards issue against the old 
sheriff who was ruled to bring in the 
body, the irregularity may be waived 
by not moving in reasonable time to 
set aside the attachment, 4 E. R. 604 

12 The sheriO* Jiaving been served in pro- 
per time with a rule to return the 
writ of test, fi, fa. wbicli expired on j 
the last day of Term, is attachable at ' 
the rising of the Court on that day if 
no rclurn be made before ; and the 
rule for the attach nient is regular, 
though he make ins return on a sub- 
sequent day in vacation, before he was 
nctually stTVtxl with the rule; and 
though immediately after such service 
be tendered the sum levied, deducting 
his poundage. Rex Surrey (Sheriff,) 

II E. U. 591 

13 Where a writ fi. fa. expires in 
the vacation : the sheriff need not 
return it till the first day of the ensu- 
ing Term, and he haslhe whole of that 
day to file it. Rex v. Berks (Sheriff.) 

5 E. R. *386 

14 Where a rule to return a writ, 

, issued out of the Court of C. P. expires 

in vacation, the shcrift’must file it at the 
return, and cannot wait till the ensuing 
Term ; the Common Pleas Office being 
open during the vacation. Rex \.3Iid^ 
dlesex (Sheriff.) 1 Marsh. 270 

15 Where the sherift) on being ruled to 
return a writ, gave notice to the 
plaintiff' tl^at the writ was lost, and 
tbfiit the defendant was in custody : 


the plain lift* should have proceeded na 
if tne sheriff had returned cepi corpus : 
and the Court of C. P, set aside an 
attachment issued against the sberiflTor 
not returning the writ. Rex v. Kent 
(Sheriff.) 1 Marsh. 289 

(c) When to bring in the Body. 

1 Where any sheriff before his going 
out of office, shall arrest any defen- 
dant, and a cepi coipus be returned, 
he may, within the legal time al- 
lowed, be called upon to bring in the 
body, though be may be out of office 
before such rule be granted. Reg. 
Gen. K. B. T. 31 G. 3. 4 T. R. 379 

2 Where a rule to bring in the body ex- 

pires on the last day of Term, plaintiff 
may, at the rising of the Court on that 
day, move for an attachment, which 
may be accordingly issued on the 
following day, provided bail shall not 
then be perfected, or the defendant 
surrendered. Reg. Gen. C. P. T. 38 
G. 3. 1 B. & P. 312 

3 Where a sheriff has been guilty of a 
contempt for not bringing in the body, 
and the defendant afterwards dies, an 
attachment may still issue against the 
sheriff' for the contemj>t. Rex v. 
Middlesex (Sheriff.) 3 T. R. 133 

4 The sheriff' is liable to an attachment 

for not bringing in the body, if the 
allowance of bail be not served, though 
the bail justified. Rex v. Middle^ 
sex (Sheriff.) 4 T. R. 493 

5 A sheriff ought not to he ruled to 
bring in the body until the day after 
the expiration of the rule to return 
the writ, and if he be, and be attach- 
ed for not obeying it, the Court will 
set aside the attachment for irregu- 
larity. Hutchins v. Hird. 

5 T. R. 479 

6 The sheriff' cannot be ruled to bring 

in the body until the time for putting 
in bail has expired. Rex v. Mid- 
dlesex (Sheriff.) 8 E. R. 525 

7 Where an exception to bail was re- 
gularly entered, and the defendant’s 
attorney having verbal notice of it, pro- 
ceeded by giving notice of justification, 
and attempting to justify ; yet, the Court 
of C.P. held, that notice in writing 
of such exception must have been 
given, to make the sheriff WMe to an 
attachment for not bringing in the 
body. Co/m v. Davis, 1 H. 13. 80 



Whtn to bring in the Body. [SHERIFF. IL] When to bring in the Body, 6S5 


S The Court of C. P. held, that notice of 
justification of bail is not such a waver 
of the default of not giving notice of 
exception, as to support a rule m the 
sheriff to bring in the body ; though 
it is a waver as between the plaintifi* 
and defendant. Rogers v. Mapleback. 

1 H. B. 106 

9 The Court determined, that if the 
sheriff be once in contempt for not 
bringing in the body, that contempt 
is not purged by the defendant sur- 
rendering on a subsequent day; though 
before an attachment be moved for 
against the sheriff. Rex v, Middlesex 
(Sheriff,) 

(In the Case of Taylor v. Odin,) 
8T. R.29 

10 The practice of the Court of Com- 

mon Pleas difleis on this point, for it 
was held by the latter, that though 
the rule to bring in the body has ex- 
pired, yet if the defendant justify bail, 
before the plaintiff moves for an at- 
tachment against the sheriff^ it is in 
time to prevent the attachment. Tho- 
raid V. Fisher, 1 H- B. 9 

HA sheriff who is ruled on the last day 
of a Term to bring in the body, but 
goes out of office before the next Term, 
is liable to an attachment for not 
bringing in the body. Meakins v. 
Smith, 1H.B.629 

13 Upon an application to set aside an 
attachment against the sheriff for not 
bringing in the body, bail having been 
put in and no trial lost, the Court re- 
quire an affidavit of merits, if the ap- 
plication come from the defendant, 
but not if it come bond fide from the 
sheriff. Rex v. Surrey (Sheriff.) 

' 7t. R. 239 

13 But where such attachment has regu- 
larly issued, the Court will on no ac- 
count relieve the sheriff) if it appear [ 
that he let the defendant out of cus- 
tody without taking from him such a 
bail-bond as is required by the statute. 

7 T. R. 239 

1 4c After an attachment against the slte- 
riff for not bringing in the body, the 
Court will only relieve him upon pay- 
ing the whole debt and costs, and not 
merely the sum swoni to and costs. 
Heppel V. King. 7 T. R. 370 

J5 An attachment against the sheriff 
granted on the g4th of January, was 


set aside for irregularity, he having 
been ruled to bring in the body on 
the 23d of November preceding, which 
expiretl on the 28th, and having put 
in bail above on the 24th, though the 
time for putting it in expired on the 
22d; and the defendant being surren- 
dered in discharge of his bail on the 
28th, without the bail having justified. 
Rex V. Middlesex (Sheriff.) 

7 T. R. 527 
N.B. The rule of Court qf T. 33 
G. 3. as to rendering a defendant, (for 
which see 5 T. R. 368,J extends to the 
case of a sheriff. 7 T. R. 527 

16 The sheriff having returned cepi cor- 

pus in Hilary 1797, upon which 
the plaintiff proceeded no further un- 
til Michaelmas Term following, the 
Court thought it unreasonable that the 
sheriff should be called upon to bring 
in the body after such delay, and set 
aside an attachment which had issued 
against him for not doing it. Rex v. 
Surrey (Sheriff ) 7 T. R. 452 

17 The Court holds that where bail are 
put in, in due time, an exception must 
be entered before the sheriff* can be 
ruled to bring in the body ; and that 
the adding bail afterwards, does not 
sn[)ersede the necessity of such excep- 
tion, before an attuchinent can issue 
against the sherifl* on account of the 
added bail not having justified in due 
time. Rex v. Middlesex (Sheriff) 

8T.‘R.258 

18 Where the rule to bring in the body 
was served on the last day of a Term, 
the Court held, that the hail have the 
whole of the first day of the next Term to 
justify ; and that if the defendant sur- 
render in discharge of his bail on any 
part of that day, the sheri If cannot be 
attached for not bringing in the body. 
Rex V. Middlesex [Sheriff.) 

‘ 8 T. R. 464 

19 Tile Court ofC. P. will not discharge 

an attachment against the sherifl* for 
not bringing in the body, except upon 
payment of the whole debt due, and 
costs beyond the sum sworn to and in- 
dorsed on the writ. Fowld v. Mack- 
intosh. 1 H B. 233 

20 But the Court will relieve him on 

payment of what is due to the extent 
of the penalty in the bail-bond, thougli 
Jess than the plaintiff's demand. Rex 
V. Middlesex (Sheriff.) 3E. R. 601 

21 A rule to bring in the body tested 
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on the day of the sheriff's return of 
cepi corpus, though issuing afterwards 
in the vacation, is irregular. Rex v. 
London (Sheriff)* 2 E. R. 241 

22 A rule for an attachment against the 

sheriff for not bringing in the body, 
having been obtain^ on the 19th of 
Novemhes', and the attachment not sued 
out and served on the sherift' until the I 
9tii of March following, the Court of ' 
il, P. held the sheriff discharged, and 
set aside the attachment. Rex v. Ver- 
ring. 3 B. & P. 151 

23 Where the rule for an attachment 
against the sheriff for not bringing in 
the body was obtained on the 11th of 
February, which attachment was re- 
turnable on the 4th of May, and the 
])laintiff did not issue the attachment 
till the 3d of May, and the defendant 
in the action became bankrupt on the 
19th iii' March, whereby the sherifflost 
his opportunity of paying the debt, and 
proving it under the commission, the 
attachment was set aside for such 
laches. Rex v. Surrey (Sheriff). 

9 K R. 467 

24 The Court of C. P. held, that though 

an attachment is irregular, if the rule 
to bring in the body issues before the 
time for putting in bail has expired, 
yet if the sheriff neglect to apply to 
ihe Court in due time to set aside the 
attaelinient, the irregularity is waved. 
Rolfe v. Steele. 2 H. B. 276 

25 If the affidavit upon which a motion 
for an attachment be founded, merely 
state t)jat the officer of the sheriff was 
served with a copy of the rule to 
bring in the body, liut do not add that 
the original rule was shewn to him ; 
the Court of C. P. will set aside tlie 
attachment. Bernard v. Berger. 1 

1 N. R. 121 

26 In the Court of C. P. bail were al- 

lowed to justify after the rule on the 
theriffhad exjiired, on payment of the 
costs of the opposition. Weddall v. 
Berger. 1 B. & P. 325 

27 And in the same Term, that Court 
allowed the defendant to Justify bail, 
after an attachment issued against the 
sheriff’ but gave leave to the plaintiff 
to oppose them without pjtjudice. 
Williams v. Watcrfield. 1 B. & P. 334 

28 And w here bail were brought up on 
the same day on which an altaelmienl 
had been obtained against the sherifli 


that Court permitted the bail to justify 
and set aside the attachment, on pay- 
ment of costs ; and as the rule for the 
attachment hud not been drawn up, the 
costs given were only those of preparing 
it. Turner v. Bristoxo. 2 B. & P. 38 

29 Time for putting in bail expired on 

the 30tb ; defendant on the 31st moved 
to justify, pursuant to a notice pre- 
viously given : Held, that the plaintiff 
was entitled to the costs of preparing 
to move for an attachment. Jarret v. 
Creasy. 3 B. & P. 603 

30 If the plaintiff has incurred the costs 
of instructing counsel to move for an 
attachment against the sherift) before 
the defendant gives notice of his sur- 
render, though he surrenders before 
the attachment is actually obtained, 
the Court will order the costs of those 
instructions to be paid by the defen- 
dant upon setting aside the attachment. 
Rex V. Middlesex (Sheriff). 

1 Taunt. 56 

31 Since the slat. 43 G. 3. c. 46. s. 2, 
the sheriff cannot relieve himself from 
an attachment for not bringing in the 
body by payment of the debt sworn to 
and endorsed on the writ, he having 
neglected to take tlie money at the 
time of the arrest as directed by that 
Act; but he must pay the whole debt 
and costs. Rex v. London, (Sheriff). 

9 E. R. ‘316 

32 The plaintiff must procee<l against 
the sheriff’ within a reasonable time, 
and after that is elapsed he cannot re- 
sort to the sheriff) although the plain- 
tiff has been dt layed by listening to a 
compromise oilercd by the defendant. 
Rex V. London (Sheriff). 

1 Taunt. Ill 

33 An attachment against the sheriff’ for 

not bringing in the l)ody after the de- 
fendant has surrendered is irregular, 
though the surrehder be not made un- 
til after the rule for bringing in the 
body has expired, Rex v. Middlesex 
(Sheriff). 2 M. & S. 562 

34 Where a defendant has been arrested 
by a wrong Christian name, and the 
sheriff’ returns, “ I have taken A. B., 
sued by the name of C. B.,*' the sheriff 
is a trespasser : and tiie Court of C. P. 
will set aside an attachment issued 
against him for not bringing in the 
body. Rex v. S^rry (Sheri 

* 1 Marsh. 75 
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III. FEES. 

N. B. For the Fees of Sheriffs* Offi- 
cers, see ante, page 60. 

1 If it appear by the sheriff’s return of 
a writ of execution, that greater fees 
have been taken for the levy than are 
allowed by stat. ^Eliz, c, 4., the she- 
riff is liable to an action on the sta- 
tute for treble damages at the suit of 
the party grieved. Woodgate v. Knatch- 

2 T. R. 148 

2 Under that statute the sheriff cannot 

take any other charge but that for the 
poundage. 2 T. R. 148 

d An action brought on stat. 29 Fliz, 
c. 4. for fees, must be brought by the 
sheriff and not by the bailiff. 

2 T. R. 155-8 

4 If a sheriff levy under a fi, fa, he is 
entitled to poundage, though the par- 


ties compromise before he sell any of 
the defendant’s goods. Alehin v. Wells, 
5 T. R. 470 

5 And if after such compromise, either 

party rule the sheriff to return the 
writ, the Court will discharge that rule 
with costs, to be paid by the party 
obtaining it. 5 T. R. 470 

6 The Court directed the sheriff to re- 

fund his poundage which he had re- 
tained out of money levied upon an 
attachment for non-payment of money, 
there being no practice to warrant it ; 
and referred him to his action, if he 
were supposed to have a right to it 
under the stat. 23 H, 6. c, 91. Rex 
V. Palmer, 2 E. R. 41 1 

7 Upon a capias utlagatum on mesne 
process, under which the sheriff has 
seised and taken an inquisition, but 
there has been no venditioni exponas, 
the sheriff is not entitled to poundage. 
Graham v. Grill, 2 M. & S. 291 
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1. UEGISTUY, SALE AND TRANSFER OF. 
IL OWNERS. 

Liability of, 

III. MASTERS AND COMMANDERS. 

Duties and Liabilities, 

IV. AVERAGE. 

V. SALVAGE. 

VI. SEAMEN. 

Hiring and Payrnent of Wages, 

I. REGISTRY, SALE AND TRANSFER. 

N. B. See ante, tits, charter-party, 

DEMURRAGE, 

FREIGHT. 

1 A registry is not a document required 
by the law of nations as expressive of 
a ship’s national character. Le Che- 
minant y, Pearson. 4 Taunt. 367 

2 A fo*’Hgn-built ship, British owned, 
is not required’ to be registered. Lons 

, 2 B. & P, 309 

o An absolute bill of sale of a ship at sea 
void by stat. 26 G, 3.c. 60. s. 17. 

6 


unless the certificate of the registry be 
recited therein ; although the vendee 
give at the same time an undertaking 
to restore the ship on a future day on 
payment of .a certain sum advanced 
by him on the credit of this security. 
Rolleston v. Uihbert. 3 T. R. 40t> 

4 And though the vendee had also the 
grand bill of sale, and had taken pos- 
session of the ship immediately on her 
arrival ; it was held, that he could not 
retain the ship as having a lien on her, 
against the assignees of the vendor, 
who became a bankrupt after this 
-transfer of the ship. 3 T. R. 406 

5 Notwithstanding the 26 G. 3. c. 60. 
s, 17. enacts that a bill of sale of a 
ship shall be absolutely void unless 
the certificate of tlie registry be truly 
and accurately inserted therein, a 
mere clerical mistake will not vitiate 
it. Rolleston v. S?nith, 4 T. R. 161 

6 And the Court of C. P. held, that the 

indorsements on such certificate of re- 
gistry need not be recited in the deed 
of assignment of a ship. Capadose v. 
Codnor. 1 B. & P. 483 

And see 34 G, 3. c. 68. s. 15. 
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7 A. and B» bein{i^ joint^^wners of a ship, 

A. cohveyod his moiety to B, ; but in 
the bill of sale the certificate of re- 
gistry was hot truly recited : B. took 
possession, and afterwards hnntgaged 
the whole ship to A.^ who did not take 
possession ; then JB. ottered C. to re- 
pair the ship : afterwards JB. conveyed 
one part of the ship to A., and the 
other to D. : Held, that the first bill 
of sale was an absolute nullity under 
the statute ^6 G. 3. c. 60. 17., and 

that A> was liable to C. for the repairs 
of the ship in an action for work ar.d 
labour brought by C. ; A. not having 
pleaded in abatement that B. ought 
also to have been sued. WeHerdell v. 
Dale. 7 T. R. 306 

8 Under the Ship Register Acts (36 G. 

3. c. 60. and 34 G. 3. c. 68.) a bill of 
sale transferring the property to a 
trustee, in trUst for the underwriters 
not named, is at most only void (if at 
all ) as to the objects of the trust, but 
sufficient to convey the legal title to 
the trustees : And such bill of sale of 
a ship at sea is valid, notwithstanding 
the omission of the officer at the out- 
port to which the ship belonged, to 
indorse the entry of tlie transfer on 
the oath on which the original certifi- 
cate of registry was obtained, and to 
make a memorandum thereof in the 
book of registry, and to give notice of 
the same to the commissioners in 
London, as required by section 16 of 
the 34 6’. 3. c. 68 j kucU acts to be 
done by the public officer being only 
directory But the delivery of a copy 
of the hill of sale of a ship at sea fur 
the purpose of making such entry and 
memorandum and giving such notice, 
being an act required to he done by 
the party himself to whom the transfer 
is made, for want of which the statute 
avoids the sale, iniist lie complied with 
in order to convey the property : and 
therefore, the purchaser under such 
circumstances, having omitted to do 
so, cannot make a title to the ship 
per sahtun, by getting her registered 
de no^o, in another port wliere he re« 
sided at the time : for whatever may 
amount to a transfer of a ship to an- 
other port within the meaning of the 
statutes; at all events such transfer 
cannot be made by one who lias no 
interest in the ship. Heath v. Hub^ 
bard^ 4 £• R. 110 


9 The Ship Register Acts do not apply 

to a transfer of property by opOratiou 
of law, such as from the commissioners 
to the assignees of a bankrupt. Bloxani 
V. Hubbard. 5 E. R. 407 

10 Under the Ship Register Acts 7 and 
8 W. 3. C-. 22. 5. 21., an i 26 G. 3. 
c 60. W. .3, 4, 5, 16., and 34 G. 3. 
c. 68. ss. is, 16., in order to make title 
to a ship sold at sea, whether in whole 
or in part, such sale must be acknow- 
ledgea by insorsement of the certifi- 
cate of registry in the manner therein 
described, and a copy of such indorse-^ 
ment be delivered by the vendee to 
the persOfis authorised tO make regis- 
try, (whicli officers are directed to 
make an entry thereof, to be indorsed 
on the oath or affidavit upon which 
the original certificate of registry was 
obtained, and to make a memorandum 
in the book of registers, and to give 
notice thereof to the commissioners 
of the customs) ; and it is not suffi- 
cient for the vendee to register such 
ship de novo, in another port, where 
he resided, though he removed the 
ship there, and she never returned to 
her original port after the sale. 

5 E. R. 407 

11 If a ship, registered at one port, is 
transferred, wJiiie at sea, to a purchaser 
residing at another port in this king- 
dom, till proper mode of perfecting 
the transfer within the requisitions of 
the Ship Register Acts, is, by a regis- 
tration de novo in her new' port. Hub- 
bard v, Johnstone. 3 Taunt 177 

12 It is not necessary for a ship to return 

to her former port, in order to have a 
memorandum of the transfer indorsed 
on her certificate of registration. Nor 
is it necessary for the purchaser to send 
a copy of the bill of sale to her former 
port : Nor to indorse a memorandum 
of tlie transfer on her certificate of re- 
gistry within ten days after the ship 
returns to England^ 3 Taunt. 177 

13 The property of a ship ve^ in the 

purchaser instantly upon the execution 
of Ae bill of sale, not from the tiOie of 
compliance with tlie Register Acts, 
defeasihie, nevertheless, upon failure 
to comply with these Acts. Per Wood 
B. 3 Taunt. 177 

14 Ttic statute 34 G. 3. c. 68. 16. 

applies to the sale of tike entirety of 
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Si ship in the same port^ as well as 
to the sale of a share or shares therein. 
Hubbard v. Johnstone. 3 Taunt. 177 j 

15 The Ship-Register Acts, so far as 
they apply to defeat titles, and create 
forfeitures, are to be construed strict- 
ly, as penal ; not liberally, as remedial 
laws. Fer Wood B. and Heath J. 

3 Taunt. 2^20 

16 An indorsement of a transfer of a ship 

in the same port made upon the certi- 
ficate of the registry, and bearing date 
at the time of the transfer, but not 
signed by the vendor till three years 
after such certificate had been deli- 
vered up and cancelled, and had re- 
mained dormant during all the inter- 
mediate time : Held, not to confer a 
title to the ship under the Register 
Act 34 G. 3. c. 68. s. 15. and other 
Acts ; such certificate having been so 
cancelled and delivered up upon occa- 
sion of the vendee^s obtaining a regis- 
ter denovo, (issued without authority), 
which recited the cancellation of the 
former certificate ; For the object of 
the Register Acts in requiring such 
indorsement, is in order to notify the 
change of property to the public ; and 
therefore it is required to be made on 
aa existing acknowledged certificate, 
in use at the time j and consequently 
no title passed to the assignees of the 
vendee, who had become bankrupt be- 
tween the time of the original transfer 
to him, and the sigiiing of such in- 
dorsement by the vendor ; the vendee 
having also, before hid bankru[)tcy, 
conveyed away the ship to third per- 
sons for a valuable consideration, who 
were in possession of it. But queer e, 
whether any title could be made under 
such register de novo, issued without 
authority, upon a transfer of the ship 
in the same port ? And therefore the 
vendees of tlie bankrupt only held their 
possession on such defect of title in 
the assignees of the bankrupt. Moss 
v. Mills. 6 E. R. 144 

17 Though^ a bill of sale for transferring 
the property in a ship by way of 
mortgage rni4y be void as such, for 
ivant of reciting the certificate of 
registry therein, as required by stat. 
26 G. 3. c. 60. s. 17. yet the mort- 
gagor may be sued upon his personal 
covenant contained in the same in- 


strument for the repayment of the 
money lent, ^orison v. Cole. 

8E.R.231 

18 The stat. 34 G. 3. c. 68. 15. re- 

citing that by the laws in force, upon 
any alteration of property in any 
vessel in the same port to which she 
belongs, an indorsement on the cer- 
tificate of registry is required to be 
made ; enacts that such indorsement 
shaU be made in the form therein ex- 
pressed, and shall be signed by the 
vendor, &c. and a copy of such in- 
dorsement shall be delivered to the 
registering officer ; or otherwise the 
sale shall be utterly null and void: 
and such officer is required to make 
entries thereof on the affidavit on 
which the original certificate was ob- 
tained, and in the book of registry, 
and to give notice thereof to the com- 
missioners of customs. Then, s. n. 16. 
provides that if any vessel shall be at 
sea, or absent from the port to which 
she belongs, when such alteration in 
the properly shall be made : so that an 
indorsement on the certificate cannot 
be made ; (assuming that the certifi- 
cate is always with the ship) ; then 
it substitutes a bill of sale to be made 
in lieu of the indorsement on the cer- 
tificate; requiring the same delivery 
of a copy, and the same entries and 
notice thereof, as was required for 
the indorsement of the certificate by 
the prior section, but that within ten 
days after the vessers return to her 
port, the indorsement on the certifi- 
cate, &c. shall be made, as before 
required : Held, that the provisions 
of the two sections comprehend every 
transfer of pro|L>€rly in a ship; and 
that a bill of sale executed by a sole 
owner of a vessel belonging to the 
port of Sunderland to a vendee resi- 
ding in London, at a time when the 
vessel was in the port of London, was 
void, for want of complying with the 
requisites of one or other of those 
sections ; neither of them having been 
complied with : and that it was not 
sufficient for the vendee to have com- 
plied with the requisites of the stat. 
7 8i 8 W. 3. c. 22. s, 21., which re- 
quires a registry de novo upon any 
transfer of property to another port, 
and that the former certificate slia*!! 
be delivered up to be cancelled. 
Hayton v. Jackson. 8 E. II. 511 



640 Sale and Tran^r, [SHIP AND SHIPPING. I. II.] Outners^^Uabilify of. 


19 A delivery of the grand bill of sale 

of a ship at sea is equivalent to a de- 
livery of the ship itself. Atkinson v. 
Maling. 2 T. R. 462 

And see post, tit, trover. 

20 The plaintiff bought and paid for 
a ship stranded on the English eoast, 
but the transfer was not regular ; he 
tried to save her, but she went to 
pieces ; the defendant possessed him- 
self of parts of tlie wreck, which 
drifted on his farm : the Court of 
C. P. held that the plaintiff’s posses- 
sion enabled him to recover for them 
in trover. Sutton v. Buck. 2 Taunt. 302 

21 The Vice-Admiralty Courts abroad 
have no authority, upon the mere pe- 
tition of the captain of a ship bound 
on a foreign voyage, to decree the 
sale of such ship re|)orted upon sur- 
vey not to be sea-worthy or repair- 
able so as to carry the cargo to its 
place of destination, but at an ex- 
pense exceeding the value of the ship 
when repaired. Nor does it appear 
that the master has any original au- 
thority to sell the ship under such 
circumstances, and to put an end to 
the adventure by such discretionary 
act of his own, when he might in fact 
have repaired the ship and continued 
the voyage. But supposing he has 
such authority exercised bond fide in 
a case of necessity; still the vessel 
subsisting as such, and capable of 
being used for the purposes of navi- 
gation, and so used in fact after some 
repair on the spot, can only be con- 
veyed by the captain in the form pre- 
scribed by the Register Acts ; and the 
requisites of those Acts not having 
been complied with, the sale in ques- 
tion was held to transfer no property 
to the vendee. Reid w. Darby, 

10 E. R. 143 

22 Upon the transfer of a share in a 

vessel, it is not necessary that the in- 
dorsement upon the certificate of re- 
gistration should express the share to 
be all the vendor’s interest : The 
omission of the officer at the oiiUport 
to transmit a copy of the instrument ' 
to the Custom-house in London, does 
not invalidate the transfer. Under 
U'ood V, Miller, 1 Taunt. 387 , 

23 Tlie purchaser of a ship, which ap- 
pears by the sentence of condemna- 
iion in the Vico- Admiralty Court 
abroad, to ^ve been taken and con- 


j demned for being engaged in the 
I slave trade, is not entitled (o register 
such ship at the Custom-house under 
the stat, 26 G, 3. c, 60., as the ow ner of 
a ship taken and condemned as lawful 
prize, although he produce a certificate 
from the Jtt(lge of the Court abroad, 
certifying that the ship was condemned 
as lawful prize. Rex v. The Collector 
and Comptroller of the Ctt.^toms in Lon- 
don. 1 M. & S. 262 

24 A bill of sale of three fourth parts of 
a ship, then being in the {)ort to 
w hich she belongs, executed by three 
or four joint-owners, transfers the 
property to the vendee at the time of 
its execution : if, at that time, a me- 
morandum of such transfer be in- 
dorsed on the certificate of registry, 
and signed by the three, and a copy 
of such indorsement be delivered to 
the proper officer on the next day, and 
afterwards, within a reasonable time 
the other owner execute the bill of 
sale and sign Jhe indorsement, and 
a copy of the indorsement signed by 
the four he left w ith the proper offi- 
cer ; therefore, where upon a writ of 
fieri facias against one of the three, 
the sheriff seized his share after the 
execution of the bill of sale and signa- 
ture of the indorsement by the three, 
but before the delivery of the copy of 
such indorsement to the proper offi- 
cer : Held, that the sheriff might 
abandon the seizure and return nuUa 
bona. Palmer w, Moxon, 2 M. & S. 43 
25 It seems that an averment that A, is 
the sole owner of a ship to a certain 
day, is not disproved by eviilence that 
he executed a bill of sale of a part, 
before that day, and that on that day 
the requisite s of the Register Acts were 
complied with. Ritchie v. St, Barbe, 

4 Taunt. 708 

II. OWNERS. 

Liabilitj/ of, 

1 Slufrre, Whether a mortgagee of a ship 
out of possession be not liable to re- 
pairs ? IVcstcrdell v. Dak. 7 T. R. 306 

2 If a ship be chartered to the commis- 
sioners of the navy as an armed vessel, 
and an injury be done to another ves- 
sel by the misconduct of the persons 
on board the former, while a com- 
mander of the navy and a King’s pilot 
are on board, an action for the injury 
may be sustained against the owners 
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of the chartered ship. Fletcher v. 
Brad dick. 2 N. H. 183 

3 'I'lic registered owner of a ship having 
chartered her to the then captain at a 
rent, for a certain number of voyaj^cs; 
is not liable for stores furnished to the 
ship by order of the captain, during 
the charter-party. Frazer v. Marsh, 

13 E. \i. 338 

4 A., the </\vner of a ship, executes an 
ubsohitc hill of sale of it to i?., and by 
another deed of the same date, assigns 
other property to B., which deed of 
assignment (reciting that the bill of 
sale was for the better securing a sum 
of moner/ lent by- B, to A.^ and also 
reciting a bond and warrant of attor- 
ney to secure the same .sum), declares 
that those several deeds and instrn- 

nicnts were made to enable il:, by 
“ sale of all the thing.s in 

llicm, to raise the sum lent, without 
“ the concurrence of yi., at atn/ time 
Ix-fore the money should he paid 
ofiy^ but in ibis deed there is a co- 
venant that, upon repayment of the 
inoney, “ B. shall rcconvcy to A,, but 
‘ so as not to prevent B. I'rom selling, 
" &c. at any time before the full pay^ 
** 7naH,ikcf Under til ese conveyances, 
B, is not absolute owner of the ship, 
but only mortgagee; and, therefore, 
is not liable for nccc.ssaries provided \ 
for the ship before he takes posse.ssion. \ 
Jackson v. IWnou, 1 II. Ih 114 

5 Where the legal title to a ship re- 

mained for a month after the sale in 
the vendors, upon the face of the re- 
gister, by reason ol’ the vendee having 
omitted for so long to deliver a copy 
of the- indorsement of the transfer on 
the original certificate of registry to 
the proper officer autliorized to make 
registry, &c. pursuant to llic stat. 34 
G. 3, c. 68. s. 15.; yet the vendors 
arc not liable during tliat interval for 
repairs ordered by the captain, under 
the direction of the vendee (who for i 
this purpose mii:,l he considered as a 
stranger to the legal owners), and con- 
sequently had no authority express or 
implied to bitul them. Young v. 
Br under, 8 E. R. 10 

6 The sole registered owner of a ship 
gave Old ersfur materials to lie furnished 
and work to be done for the repairs of 
it ; but before all the articles were deli- 
vered on board, he conveyed the ves- 
sel, with all its furniture to another by 
a bill of sale, ’which was duly register- 


ed : Held, that the vendee was not li- 
able for any of the goods furnished 
before the legal tirle was conveyed to 
him, and registered in the manner 
prescribed by the Registry . Acts : 
whatever equitable agreement might 
have existed before between him and 
the vendor for the conveyance of the 
whole or a share of tlie sliio, which 
was unknown to the tradesmen, nor 
was the vendee even liable for any of 
the goods delivered on board after the 
sale to him, by virtue of tlie previous 
orders of tbc vendor, to vvboi;* the cre- 
dit was personally given ; but the ven- 
dee was held liable for : ‘ CiCs which 

V were ordered by the c:;(| lain for the 
use ol' the vessel after the legal title 
was transferred to him. TrciiheUa v. 
Roiee. 11 E. K. 435 

7 ]*att-o\vners of a shf^) having agreed 
“ each and every of them with the 
others, and each and every of the 
others,^’ that the sldp should proceed 
on a certain voyage under the exclusive 
management and conlroul of one of them, 
as ship\s husband; and that after her 
retun i a full account should be made 
of the said ship and her concerns/^ 
iind the net profits be divided in pro- 
portion after deducting all charges; 
the duty* of making out such an ac- 
count is oast upon the sliip's husband; 
and for not doing so, and not dividing 
the net profits, after deducthig all 
charges, within a reasonalde time after 
the sbi[ds return, an action lies against 
him, ^ upon the agreement hy cacli of 
the part-owners ; though it he not 
.averred in terms that the charges were 
or could have been asceitaiiied before 
the action brought ; for that is matter 
of defence, (hvstori v. Ogle, 

13 E. R. 538 

HI.* MASTERS AND COMATANDEIIS. 

Duties and Liabilities, 

See FREIGHT, ante, p(igeZ^{5, 

I Where goods are ordered fbra ship by 
the owners, before llie appointment 
of the captain, though some are not 
delivered till afterwards, yet as no 
personal credit is given to the captain, 
he is not answerable for any of them.. 
Farmer v. Davies. 1 T. R. 108 

3 The master of a ship is not discharged 
of his responsibility for the acts of his 
crew, altliough done under the direbi- 
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tion of a ]nlot, who by the rcf^ulalions 
of a statute supersedes the master for 
the time in the ji^overnment of tlie 
sliip^ Bowvher v. Noidstrom. 

1 Taunt. 568 

3 The master of a ship detained as prize, 
and libelled in the Prize Court at Ja- 
w.fdca, ‘>ave bills of ladiir^ of the car^o, 
to one wVio brf imc bail for the ship 
and cargo thei* : Held, lljat the mas- 
ter had no authority to contract that 
the cargo should be sold in London, 
and the proceeds remitted back to 
Jamaica, the owners being ready to 
give a suftieieut security to indemnify 
the bail in London, Johnson v. Greaves. 

2 Taunt. 344 

4 The master and freighter of a ves- 
sel of 400 tons, having mutually agreed 
in writing, that the ship, being fitted 
for the voyagP, should |)roceed to St, 
Letersburgh, and there load from the 
freighter\s lactor a cpmplele cargo of 
hemp and iron, and proceed therewith 
to London, and deliver the same, on 
being paid freight, &e.: Held, that the 
inasler, after the taking in at St. He- 
iershurgh, about half a cargo, having 
sailed away upon a general rumour of 
a hostile embargo being laid on Bri- 
tish ships by the Russian government, 
Was liable in damages to Uie freighter 
for the short delivery of the cargo; 
though the jury found that he acted 
bond fide, and under a reasonaldc and 
well-grounded a})prehensioii at the 
time ; and a hostile seizure under an 
embargo w'as in fact made in six weeks 
afterwards. Atkinson \, liilchic. 

10 E. R. 530 

5 The statute 34 G. 3. c. 68. .v. 18. giv- 

ing a summary conviction against any 
master of a vessel, who, having re- 
ceived the certificate of its register, 
shall wilfully detain and refuse to deli- 
ver lip the same to the projier qflicers 
empowered to make I'cgistry, &.e. on the 
requisition of the owner or major part- 
owners, will not authorize the convic- 
tion of a master who did not coinjdy 
with the requisition of the sole oivner 
to deliver up such certificate lo him, 
though expressed to be for the purjiose 
of providing the necessary indorse- 
ment to he made on it at the custom- 
house upon the transfer of the ship. 
Rex V. Hixley. 13 E. R. 91 

6 An action lie.s against the commander 
of a ship of war who takes the bullion 
of a priVate merchant on board, for 


not safely keeping and delivering ifv 
Hodgson v. FuUarton. 4 Taunt. 787 

IV. AVERAGE. 

See iNsunANcE. XII. (e) 

1 If vi. let bis sbip to B. for a voyage, 
engaging to kce}) it in repair during 
the whole time, for which he is to re- 
ceive freight on the return ol‘ the ship ; 
and, for the safety of the ship), it be- 
comes necessary during the voyage lo 
put into a port to refit ; the expense 
of refitting must he borne entirely by 
A.; and B. is not liable to contribute 
to it in proportion to his interest in 
the cargo, as for a general average. 
Jackson v. Chavnock. 8 T. R. 509 

2 An action upon pii'ornises, lies by a 

ship-owner to recover from the owner 
of the cargo his proportion of general 
average loss incurred by sacrificing the 
tackle belonging to a ship for an un- 
usual purpose, or on an extraoidinaiy 
occasion of danger, for the benefit of 
the whole concern. Birklty v. Hres'- 
grave. 1 E. R, 220 

3 The owners of a ship’s cargo are liable 
to contribution, for ship’s stores neces- 
sarily thrown overboard, after a vessel 
was captured, and while she was in the 
hands of an enemy. Price Noble. 

4 Taunt. 123 

4 The accident that an owner has effect- 
ed an insnranct*, not impeacii his 
right to recover general average. 

4 Taunt. 125 

V. SALVAGE. 

1 3'hc Ic^rd of a manor is not entitled to 
salvage for taking agaiiLl the consent 
of the owner ]>arts of a ship thrown 
on his manor, when the servants of the 
owner are there to take care of it for 
him. Sutton v. Buck. 2 Taunt. 302 

2 A ship being in danger, and the cap- 

tain and part of the crew having made 
their escape, a passenger at the request 
of the crew took the command, and 
brought the ship safe into |)ort. The 
merits of the |)assenger in saving the 
ship were acknowledged by the owner 
in a letter to one of the underwriters, 
wherein he exi)rcssed his desire to 
make him a compensation: Held, that 
the passenger was entitled to sue the 
owner for the salvage. Newman v. 
IVa Iters. 3 B. & P. 612 

3 The commander of a stranded vessel 
having, by the recommendation of the 
pilot, who carnc lo hu assistance, sent 
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to the defendant on shore, till then a 
stranger to him, to send ail the lielp 
whicli was necessary, which he accord- 
ingly did; and under his direction (but 
also under the inspection of custom- 
Iionse officers attending) the goods 
were brought on shore and h<»used 
under the joint locks of himself and 
the collector of the customs, and he 
})aid all the salvors : the Court held, 
that this constituted him the agent of 
the owners, and took the case out of 
the statute IS Ann. st. S c. 18. s. 2. for 
regulating the (jnantLim of salvage by 
the award of three justices of the 
peace ; which statute only applies to 
cases where aj)plication is made by the 
owners, &c. to certain public officers 
named, and the salvage is made under 
their orders. Baring v. Day .8 E. R. 57 
JM. Ik See the statutes 48 G. S. c. 130. 6*. 
21. 49 G. 3. c. 122. s. 32. which extend 
to cases where officers of the custo?ns 
do not luiafcrc. 

VI. SCAMI'N. 

jJIring and Payment of Wages, 

1 'fhe stat. 37 G. 3. c. 73. s. 3. having 
prohibited more than double monthly 
wages being given to seatiKii coming 
from tlie [t est Judies, unless the cap- 
lain be specially licensed to give a 
greater rate by the chief' oSicer of the 
))ort; a gem ral licence by such chief 
ulfror to a captain to procure men 
c!} such terms as he e.m,^’ is void. 
Rogers V. Lacy, 2 B. & P. 57 

2 A sailor, m addition to the wages Con- 
tained in the ship's articles, sued for ■ 
the average price of a negro slave for j 
which he had agreed with llie captain, ! 
though no mention of such perquisite 
was made in ilie articles : Held, that 
the contract for the avc^ige price of a 
negro slave was void : such additional 
jierquisite being in fact vvage.s, and 
tlicrefore only to be recovered w here 
included in tlie articles according to 
slat. 2 G. 2. c. o6. IVhuc v. Wdson. 

2B. &P. lll> 

3 If foreign seamen at a foreign port 
enter into articles with the master, 
who is ai>o a foreigner, for a voyage 
on board a foreign ship, and thereby 
agree, among other things, not to in- 
stitute any suit against tlie master in 
foreign countries, or cite him before 
any judge or magistrate, but that they 
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will abide by the maritime code of their 
own country, and the adjudication of 
their own Courts : Having made this 
agreement in their own country, they 
cannot maintain an action in England 
against the master for wages ; though 
the ship and cargo be confiscated in 
an English port, and the voyage there- 
by eniied. Gicnar v. Meyer. 

2 H. B. 603 

4 A seaman lielonging to a rncrcliant 

ship, which is articled for a certain 
voyage, is prevented from performing 
the whole voyage, by being disabled 
by an accident happening in the 
course of liis duty, is entitled to wages 
for the whole voyage. Chundlcr v. 
(Jrieves. 2 H. B. 006, n. 

5 If a sailor, hired for a voyage, takt; a 
promissory note from his employer 
for a certain sum, provided he proceed, 
continue, and do his duty on board 
for the voyage ; and before tlie ship’s 
arrival he die, no wages can he claim- 
ed, either on the contract, or on a 
quant U7n meruit. Cutter \. l\)wdl, 

0 T K. 320 

6 A seaman having contrac ted to go a 
voyage tioin yl. to B. and back again, 
with a stij)ulation that he .diould not 
be entitled to his wages till the end of 
the voyage, cannot maintain a general 
indebitatus assumpsit to recover his 
W'ages pro rata as far as B. ; though 
he were there wrongfully dismissed 
by the defendant, the captain ; hut his 
remedy is either I’or tlie breach of the 
special contract, or for such tortious 
act of the captain’s, whereiiy he was 
prevented from earning his wages. 
Ihdle V. iJcighlman. 2 E. H. 145 

7 A foreign prince, under pretence of 
precaution against a supposed act of 
aggression of* our government, made a 
hoMile seizure of British ships in his 
perrts, and imprisoned oiir seamen on 
shore; and after six months they were 
released, and resumed and concluded 
their voyage, and the owners received 
their freight : Held, that sucli seizure, 
however hostile in the manner, so far 
partook ot the nature ot an embargo 
in its result, and not of a capture, 
that it did not put an end to the con- 
tract ot a mariner lor wages, even 
during the lime of such detention and 
imprisonment : But, even considering 
it as a temporary capture, yet, like the 
ca.se ot a capture and recapture, the 
inariucr was still entitled to liis wages; 

T T 2 
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for a mariner’s title to wages depends 
on the ship’s earning her freight on 
the voyage, and the pcrforinance of 
his stipulated duty ; and here freight 
for the voyage was ultimately earned : 
and the mariner was guilty of no 
breach of duly; for his stipulation 
and to he on shore under any pretence y 
tvithout leave before the voyage vous 
aided, must he understood of his be- 
ing on shore by the party\s own unau- 
thorized act. And even if such im- 
prisonment on shore could be so con- 
sidered, yet the master’s having after- 
wards received him again on board 
without objection, amounting to a dis- 
pcnsati(»n of the service in the interval, 
and entitled him to wages, according 
to his original contract. Beale v. 
Thompson, (in error from C. P.) 

4 K. H. 546 

N. B. The Judges in (^. P. xverc equally 
divided upon this case. 

See 3 B. & P. 40:i— 434 
S. P. in the case of foreign seamen, 
Johnson v. Broderick. 4 E. U. 5GG 

8 Assumpsit lies to recover wages by 

tlic master of a vessel against his 
owuiers uhich accrued during the de- 
tention of a vessel under a hostile em- 
bargo in a foreign port, when the crew 
were made prisoners, but were finally | 
released, together with the vessel, and ' 
afterw'ards cora[)lcted the voyage; it 
appearing that freight was received. 
Pratt v. Cuff. 4 E. R. 43, n . 

9 Seamen enter into articles to serve lor 
monthly wages on board a shif) 

bound for the ports of BTudeira, 
any of the West India islands, and 
Jamaica, and to return to London 
and it is agreed that they shall not 
demand or he entitled to their wages or 
any part thereof, until the arrival of 
the ship at the port of discharge, &c. 
(meaning London ) : Held, that though 
the ship earned freight upon the de- 
livery of an outward hound cargo at 
Madeira, and ol‘ another cargo taken 
in at Madeira, and delivery in the 
Jf 'est Indies ; yet, that being lost in her 
passage home in a storm, the seamen 
could not recover wages pro raid 
upon the outward voyage, by reason 
of the express terms of the stipulation 
respecting wages, Appleby v. Bods. 

8 E. R. 300 

10 A seaman who quits his ship, after 
her arrival’ in port, but before she is 


moored, does not thereby subject him- 
self to the forfeiture of the whole of 
his wages under the stat. 2 G. 2. c. 36. 
s. 3. Frontine v. Frost. 

3 B. & P. 302 

11 To entitle the master to deduct a 

month’s wages for the benefit of Grccn^ 
xvfch Hospital under the 2 G. 2. c. 36. 
ss. 6. and 0. it is incumbent on him to 
shew that the seaman (|uitted his ship 
w^ithont leave in writing : And such 
a di;durtion cannot be set off by the 
master in an action for wages by the 
seaman, unless the master has pre- 
viously debited himself to Greenwich 
Hospital for the amount in a book 
kept according to the direction of the 
statute. 3 B. & P. 302 

12 Where the captain of a ship has ac- 
counted upon oath to the collector of 
the port for a sum uf money as the 
wages due to a deceased seaman, and 
paid the same to Greenwich Hospital 
under 37 G. 3. c. 73., the representa- 
tives of such seaman may still sue the 
captain for any wages due beyond 
the sum so paid. Armstrong \. Smith. 

1 N. R. 299 

13 If a sailor executes the articles pre- 

scribed by 37 G. 3. c. 73. and serve 
accordingly, and during the voyage 
])art of the cargo be j>lundercd, lint 
by v\hom cannot be ascertained, he 
does not, in consequence of such plun- 
derage, forfeit his w'ag( s. 'Thompson 
V. Collins. 1 N. R. 347 

14 And it seems, that in such case he is 

not even liable to a proportionable de- 
duction from his wages, in common 
with the other sailors, on account of 
such plunderage. 1 N. R. 347 

15 If there be a clause in a ship’s arti- 
cles lluit the seamen may leave at the 
end of three months, if the ship is in 
})ort, or in perfect safety, of which 
the captain is to be the sole judge, 
and tile ship be in port in safety 
after three months, the seamen may 
leave the ship, wdlhout the permission 
of the captain. Neavc v. Pratt. 

2 N. R. 408 

16 Semh. That nothing hut a power of 
attorney of will, complying with the 
provisions of 26 Geo. 3. c. 63. and 32 
Geo. 3. c. 34. will W'arrant the pay- 
ment to third persons of money due 
from the public to sailors and marines. 
Macdonald v. Pasley. 1 B. & P. 161 

17 The statute 31 G. 2. c, 10. s. 30. (in- 
flicting a penalty of 50/. on navy-agents 
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takm, 2 ^ more than Gd. per £. for re- 
ecivin;;- and paying; ovtr wages, &c. 
to any odicer, seam an, &c. in the 
royal navy, and for all their trouble 
and attendance therein), is not con- 
fined to infer tor officers and seamen : 
and therefore navy agents receiving of 
a lieutenant niiire than (jd, per £ on 
the su:t> received and paid over liy 
them, though not more than that rate 
on tile whole account of debtor and . 


creditor, including* sums drawn for by 
the lieutenant on the navy-office, and 
carried to his account there (which 
is authorized by 35 G. 3. t*. 91., 
making special provision for paying 
the wages, &:c. of commisbioned offi- 
cers), are liable to the jienalty ; and 
the latter Act is not a repeal of the 
former in this particular. IValsh v. 
Toidjuln. 6 E. K. 541 


SIMONY. 


1 In ail action for use and occupation 

by an incumbent against a tenant of 
tile glebe lands, who has paid him 
rent, the <lel‘endant cannot give evi- 
ilence of a simoniacal presimtation of 
tile plain! iff) in order to avoid his title. 
Cooke V. Loxley, 5 T. R. 4 

2 A chapel in the township of P. was 
endowed in 142S, by a deed executed 
by the then impropriator of the rec- 
tory, the tlien vicar, and tile inhabit- 
ants of the township, and confirmed 
by the diocesan ; wherehy in consider- 
ation of a yearly payment to the 
vicar, it was jirovidcd that the curate 
ol’ the chafiel should receive all the : 
tithes due to the vicar IVom the said | 
inhabitant s, and should he appointed j 
by them : under which deed they i 
continued to exercise the power of 
appointment and presentation. In 
1797 an Act passed Ibr inclosing open 
lauds in the township, in which it is 
stated, as a matter of doubt, whether 
the curate were entitled to the small 
tithes or to a modus in lieu of titiies, 
the decision of which is left untouched 
by the Act. In 1801, upon a vacancy, 
the inhabitants appoint and present a 
curate, upon an agreement signed by 
him and the principal inhabitants, 
wlierein tliey state that he is appoint- 
ed to the curacy, &c. and io the 
money payment of 40/. 8.s. 2d. annually 
payable out of the lands and hcrcclUa- 
meats in P. in right of the said curacy, 
together with surplice fees and all 
other profits, privileges, and appurte- 
nances to the same belonging and of 
right payable: that the inhabitants 
considering that sum not sufficient for 
the proper support of the curate, had 
voluntarily agreed with him to pay a 


further annual sum of 29/. 1 15 , lOi/. 
with a proviso that “ it shall not in any 
respect alter the money payment of 
40/. 8^. 2d. luherewith the said lands 
are and have been timi: immkmohial 
charged in right of the said church.^* 
'rile Court held that this agreement, 
entered into for the purpose of re- 
straining the then curate from assert- 
ing his claim to the small tithes by 
due course of law, and furnishing evi- 
dence against his successors, was si~ 
moniacal, and the presentation made 
thereon void. And the right of pre- 
sentation having thereupon devolved 
u|»on the Crown by slat. 31 Ellz. c. 6. 
s. 5.. whose presentee had been li- 
censed by the ordinary, a mandamus 
to the ordinary to license another cu- 
rate sub.seijuently appointed and pre- 
sented by the inhabitants, who had 
given notice of having withdrawn their 
former nomination and presentment, 
and cancelled the agreement, was de- 
nied; and tile rule was discliargcd 
with costs. Rex v. Oxford, liishop. 

7 E. R. GOO 

3 The ordinary of a diocese cannot re- 

fuse to admit a clerk to a rectory to 
which he was presented, because be 
had given a general bond to resign 
upon the request c)(‘ his patron. Bishop 
of London v. Ffytche. 1 E. R. 487 
N. 13. 'riiis judgment was reversed in 
Dom. Proc. ib. 

And see Bagshaw v. Bossley. 

4 T. R. 78 

4 A., the incumbent of a living, and 
owner of the advowson, agrees with 
B. for the sale of the advowson, and 
for the immediate resignation to tlie 
bishop, who refuses to accept it. An- 
other agreement is then entered into 
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bcUveeii the same parlies, for the sale 
of tbt‘ advowsori only, without any 
contract for the resi^jnation, and at 
the same time, by a separate a^Tec- 
incnt. A, ixrants a lease of ihe tithes 
and prod s to 3. for 99 years, il A. 
should so lonp^ live; under which 
lease B. receives the profits till yi.’s 
death. On A/s death, the Crown 
presents for that term, only by reason 
of simony. The incumbent presented 
by the Crown dies, whereupon B. 
claims the riiilit to present. It is ob- 
jected by y4/s heir, that the second 
contract for the sale of the advowson, 
and the lease of the tithes of the same 
date, bcinj; for the purpose of carry- 
ing the former simoniacal contract 


into cpTect, was also simoniacal and 
void ; Held, that whether the second 
agreement were simoniacal or not, 
the illegality, if any, extended to the 
next presentation only ; and that, 
therefore, the Crown having presented 
for one term, B, had a good title to 
the advowson, and had a right to pre- 
sent on the pn sent vacancy. Greens 
wood v. T1i£ Bishop of London, 

1 Marsh. 292 

5 3u(t:re, whether a bond of resignation 
with condition to reside, to resign for 
the patron^s son to be preserved, and to 
keep tlie premises on the living in re^ 
pair, be not good in law ? Partridi!;e 
v. mision, 4 T. II. 359 


SLANDER. 


1. ACTION lOR — WHEN W AINTAINAULE. 
II. IMJ ADINOS AND KVIDENCE. 


I. ACTION i'OH WHEN INI AINTAI NAHLE. 

Sec LIBEL, ante, passim. 

1 Woids are not actionable in them- 
selves, unless they contain an express 
imputation oi‘ some crime liable to 
punishment. Holt v. Schofield. 

(i r. R. G94 

2 Saying of the ]>laintiff that he had/or- 

.sivorn himself, and that the defendant 
had three witnesses to prove it, is not 
actionable, unless the words be spoken 
with reference to some judicial pro- 
ceeding in which the plaintiff had 
been sworn. 6 R. 691 

3 Seals, saying that he was perjured, 

6 T. R. 694 

4 A defendant saying of the plaintifl 
that he was under a charge of a 
])roseciition for perjury ; and that 
G. IV, (an attorney of that name) had 
the Altomey-GeneraVs directions to 
preseente the plaintiff /or perjury is 
actionable : For after verdict (by 
which the jury, who are to judge 
of the intent of the speaker, must 
be taken to have negatived that 
he meant to speak of a prosecution 
for a j'crjury which the plaintiff had 
not com mi lied,) the words, not having 
been justified, must be taken to be 

false; and ^ being unqualified by any 
context, and unexplained by any 


occasion to warrant them, the law in- 
ters malice from the falsehood of an 
accusation which, in the common ac- 
ceptation of the words, imputes per- 
jury to the plaintiff. Roberts v. Cam- 
den. 9 E. R. 93 

5 If one call another a thief, together 
with many other names of general 
abuse not imputing crime, and no 
other evidence being given to explain 
the sense in which the word thief was 
used, the jury find for the plaiiiti If, 
the Court of C. P. will not set the verdict 
aside, for the action may be rnaintajiied 
for the word thief. Pcnfold v. IVcstcote, 

2 N. K. 335 

6 Slanderous words must be understood 

by the Court in the same sense in 
whicli the rest of mankind would or- 
dinarily understand them : therefore, 
wdiere one said of another that fus 
character was infamous, 6i'c. ; that de- 
licacy forbade him from br ingin" a di- 
rect charge, but itwusamAQ child who 
complained to him : such words were 
understood to mean a charge of unna- 
tural practices, and sufficiently certain 
in themselves to be actionable, with- 
out the aid of an inuendo to that pur- 
pose, which it was admitted could 
not enlarge the sense: And held, that 
such words could not be jiK^^tified by 
any plea naming for the first time the 
person from whom the defendant 
beard the complaint. Woolnoth v. 
Meadows, 5 E. R. 463 
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7 Simply saying to another, ** you are a 

swindler/* held by the Court of C. P. 
not to be actionable. Saink v. Jar- 
dine. 2 II. B. 531 

8 These words spoken of a woman, '' I 
have kepi her common the^e seven 
years ; she hath given me the bad dis- 
order, and ihree or four other gentle- 
men/^ ai^* not actionable, because 
they may refer to a time past; and 
no piohihition will be granted to a 
Spiritual Court, in which a sentence has 
been pronounced on a libel for this 
charge. Carslake v. Mappledoram, 

2 T. R. 473 

9 Charging a person with having had a 

contagious disorder is not actionable, 
because it is no reason why the com- 
pany of a person so charged should be 
.avoided at that time, it referring to a 
time jxist. 2T. R. 473 

10 An action ff>r saying of a mer- 

chant, he has brought a false 
l)ill of lading for half the cargo 
(moaning the lading of’ a particular 
ship) already, whereby he was in- 
jured as such merchant, and lost the 
confidence of several persons (without 
naming them), was held not maintain- 
able, and judgment accordingly ar- 
rested, liecause the words did not of 
themselves impute any crime. Feise 
v. LhnUr. 3 B. P. 372 

1 1 A servant cannot maintain an action 

agaiui his former inastcr for words 
spoken, or a letter written by him in 
giving a cliaraeter of the servant, 
unless the latter prove the malice as 
well as falsehood of the charge, even 
though the master make specific 
charges of frauil. hcaLheisionc v. 
Hawkins. I'f. R. Ill) 

12 Although a master be not in general 
l.ound to ]3rove the triitli ol‘ a eliarae- 
ter given by him to a person applying 
for the character of’ his servant, yet, if 
he officiously state any trivial miscon- 
duct of the servant to a former master, 
in order to prevent him giving a se- 
cond character, and then himself upon 
application for a character, give the 
servant a bad cliaracter, the truth of 
which he is not able to prove, the 
ju**y may, from these circumstances, 
infer malice against the master, in an 
action against him by the servant. 
Rogers v. Clifton. 3 B. & P. 587 

13 If, in consequence of words spoken, 
tile plaintiff is deprived of substantial 
])cacfit arising from the hospitality of 


friends, tiiis is a suflicient temporal 
damage whereon to maintain an ac- 
tion. Moore v. Meagher, (in error.) 

1 Taunt. 39 

14 If defamatory words be spoken of 
two partners respecting tlveir trade, 
they may maintain a joint action. 
a>ok V. Batchcllor. 3 B. & P. 150 

15 A lease, in which was a proviso lor 

re-entry if the rent were in arrear 28 
days, being exposed to sale by the 
assignee, and rent being tlien in arrear, 
the lt;ssor announced at the sale that 
the vendors could not make a tit’e, iii 
eoMsequence of which, bidders wdio 
came to buy went away : Me after- 
wards oflered 100/. for the lease, but 
subsequently recovered the premises 
in vjectmenl : Held, that no action 
for slander of title lay against him. 
Smith V. Spooner. 3 Taunt. 24G 

11. PLEAIUNOS ANT) EVIDENCE. 

1 In a declaration for slander, the plain- 
tiff stated that he was a jobber or 
dealer in the funds, and as such job- 
ber or dealer had been accustomed 
lawfully to contract, and had from 
time to time lawfully contracted, &c. 
that the defendant said of him as such 
jobber or dealer, he is a lame duck/* 
meaning that he had not fulfilled his 
contracts in respect of the said stocks 
or funds, in consequence of which di- 
vers persons refused to fulfil their 
contracts witli him (specifying l!ie 
contracts,) and he was prevented from 
fulfilling his contracts with other per- 
sons : Held, that it did not sufficiently 
a|)pcar cither that the words were 
spoken of’ lawful contracts, or that the 
plaintiff was a lawful jobber or dealer 
in the funds ; and that the declaration 
was therefore bad. 31orris v. Lang^ 

’ dak. 2 B. & P. 284 

2 'dlmcrc, whether, under such circum- 

stances it can be stated as special da- 
mage, that divers persons refused to 
fulfil their contracts with the plaintifi^ 
since lie might recover a compensation 
by action, if the contracts were law- 
ful. 2 B. & P. 284 

3 In slander, the plaintiff averred that 
he had in due manner put in his 
answer on oath to a bill file<l against 
him in the Court of Exchequer by 
the defendant, but did not proceed to 
aver any colloquium respecting that 
answer, with reference to which the 
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words were spoken) ; and then al- 
leged that the defendant said of him, 
that he was forsworn, inuendo, tliat 
the plaintifT had perjured him.^df in 
what he had swum, in his aforesaid 
answer to the hill so fded u-^ainsi him : 
Held, that this inuendo could not, 
without the aid of such a colloquium, 
enlarge tlie stnse of the word:^, by re- 
ferring them to the answer averred in 
the prefatory part of the declaration 
to have been put in. Ilaxvkcs v. 
Hawkts. 8 E. R. 427 

4 If defamatory words be spoken of two 
partners respecting their trade, they 
may maintain a joint action for the 
slander, averring special damage. 
Cook V. Baiclicllor. d K. P. 150 

5 ** Forsworn*^ cannot be explained by 
an inuendo to mean false swearing in 
a court of justice. Holt v. SchoLheld. 

G T. R! 694 

6 Where new matter introduced by an 

innuendo, without any antecedent col- 
loquium to which it can refer to sup- 
port it, is not necessary to sustain the 
action, it may be rejected as surj)lu- 
sage ; And therefore, an inuendo that 
the Juornty^Gencral s|)okcn of meant 
the Attorney*Gi neral for the County 
Palatine of Chester, was so rejected. 
Roberts v. Camden. 9 E. R. 93 

7 In an action for consecjuential damage 
from slander, impuling incontinence to 
iheplaintifl) it is enough to state, that 
he w^as occasionally employed to preach 
to dissenters at a certain licen.>e(l cha- 
pel, from which he derived consirkr- 
able profit, and that, by reason of the 
scandal, ‘‘ the persons frequenting the 
said chapel refused to permit him to 
preach, and had discontinued the 
emoluments which they w'ould other- 
wise have given him f " without saying 
who those ♦persons were, or by what 
authority they excluded him, or that 
he was a pjreacher qualified under stal. 
10 Ann. c. 2. Hartley v. Herrins^. 

8 T. R. 130 

8 Where a declaration staled that the 
plaintiff was lawfully possessed of mines ' 
and ore gotten and to he gotten from 
them, and was in treaty for the sale of 
the ore, and that the defendant pub- 
lished a malicious, injurious, and un- 
lawful advertisement, cautioning per- 
sons against purchasing the ore, &c., 
per quod he was prevented from selling; 
to which the defendant pleaded in jus- 
tification, that the adventurers of, or 


persons having an interest or shares iri 
the mines, thought it their duly to 
caution persons against purchasing the 
ore, kc. (pursuing the words of the 
advertisement) ; this plea was held ill 
on special demurrer; Isl, because it 
did not disclose the names of the ad- 
venturers, or who they were; and 2dh^. 
because it difl not shew that the defen- 
dant, in publishing the advertisement, 
acted under the direetion ot‘ ilie adven- 
turers. The allegation by plaiutitf that 
he was lawfully possessed of the mines 
and ore, seems a sufiicient allegation 
of title, unless specially demuiTcd to. 
The allegation that the defendant pub- 
lished a malicious, injurious, and un- 
lawful advertisement, ^eerns gm^d wiili- 
oul the word false. Roive \. Roach, 
k Hoar. 1 M. & S. 304 

9 l^roof of words s>)okrn to a person 
will not support an indictment charg- 
ing that the defendant spoke them of 
such a person. Hex v. Berry. 

4 T. R. 217 

10 DefamatcTy words, which are action- 

able in themselves, are not the less so 
because they are alleged to have been 
spoken of one as a candidate to serve 
in parliament, in such an action it is 
not necessary to set out the WTit in 
order to shew tliat the ]>laintiff was ii 
cantiidate. Harwood v. Astlcy, Bart, 
[in error). 1 jN. R. 47 

11 Action for these words spoken by de- 

fendant of the plainlilf in his j)rofessioii 
of a physician : “ Dr. N. has upset all ; 
we have done, and die he (the patient) 
must."" It vvas proved that the plaintilf 
had practised several years as a pliysi- 
cian, and having been called in during 
the absence of a physician, who, witli 
the defendant, attended the patient, 
the dcA ridant as apothecary made up 
the medicines ))r( scribt"d by the plain- 
tiff for the patient in question, ^ucere, 
Whether, on tliis declaration, it was 
necessary for the plaintiff to produce 
a diploma, or other direct evidence 
that he had taken a degree in physic, 
in order to maintain the action ? Smith 
V. Taylor. 1 N. R. 196 

12 A count for slanderous words spoken 
aflirmatively, is not supported by proof 
that they were spoken by way of in- 
terrogation : The words must be proved 
as they are laid. Barnes v. Holloway. 

ST. R. 130 

13 Where the plaintiff declared that he 
had been a woolstapler at Cirencester, 
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and was a brewer at Oxford, and that 
defendant sjioke of him as such trader 
these words : “ Mr. JL (the plaintifL) 
and B. have both been l)ankrupts, Mr. 
H, at Cirencester and gave no evi- 
dence of his having been a woolstapler, 
but only that he was a brewer at Ox- 
ford, and proved the words spoken - to 
have these, He was a baiikruj)t 
at Cirencester, &c. Held, that this 
proof sustained the allegation that the | 
words were spoken of him in his tr.ide 
of a brewer, ibr a trader at Oxford \ 
may be a bankrupt at Cirencester. Hall | 
V. Smith . 1 M. & 8. 287 

14 It is no justification to an action of 

slander, to ])lead that A. B. told the 
slander to the defendant. Davis v. 
Leu'is. 7 T. R. 17 I 

15 But if the person repeating the slan- | 

der at tlie same time mention the 
name of the person fiom whom he 
heard it, that may be pleaded in jus- 
tification to an^ action brought against 
the former. 7 T. R. 17 

1() In a justification for slander, that the 
deibndaiit named the original author 
of it at the time, it is not sufficient to 
allege tliat the original slanderer used 
such arifl such words, or to that effect ; 
altliougii in the libel declared on, the 
dclemiaut stated that another had 
spoken the same slanderous words of 
the plainlifi’, or words to that effect; 
but the defendant must give the very 
w^ords used, though it be only neces- 
sary to prove some material jiart of 
them. Maitland v. Golducj/. 

2 E. R. 426 

17 ^//.—Whether a defendant can, by 
uaimug the original author, justify the 
])ubliching in writing slanderous words 
spoken by sucli other; especially I'/Zk/- 
knowing that they were unfounded ? 

2 E. R. 426 

18 Where special damage is necessary 
to be shewn in order to maintain an 
action for slander, it is not sulficicnt 
to prove a mere wrongful act of a 
third person, induced by the slander, 
bueli as that he dismissed tlie plain- 


tiff from his employ before the end of 
the term for which they had contracted ; 
but the special damage must be a legal 
and natural consequence of the slander. 
Vicars v. Wilcocks. 8 E. R. 1 

19 In an action of slander, imjiuting a 
specific charge of unnatural practices 
to })laintiff where the declaration con- 
tains the usual allegation of good fame. 
Sec.; the defendant may, upon cross 
examination, ask the plaintifPs witness, 
whether he had not heard reports in 
tlic neighbourhood that the plaintiff 
had been guilty of similar practices, 
in order to diinifiish the damages. 
V. Moor, 1 M. & vS. 284 

20 In an action for slander of title, the 

defendant may give evidence on the 
general issue, that he spoke the words 
claiming title in himself. Smith v. 
Spooner. S Taunt. 246 

21 In an action for slander of title, it is 
necessary for the plaintiff to prove ma- 
lice in the defendant. 3 Taunt. 246 

22 In an action for slander of title con- 
veyed in a letter, to a person about to 
purchase the estate of plaintiff, im- 
puting insanity to Y., from whom the 
plaintiff purchased it, and that the title 
would therefore be disputed, per (juod 
the person refused to complete the pur- 
chase : Held, that the defendant, wdio 
had married the sister of V., who was 
heir tit law to lier brother, in the event 
of his dying without issue, was not to 
be considered as a mere stranger; and 
that the question for the jury was not 
whether they were satisfied as men of 
good sense and good understanding 
that V. was insane, or that the de- 
fendant entertained a persuasion that 
he was insane upon such grounds as 
would have persuaded a man of sound 
sense and knowledge of business, but 

. whether he acted bond fide in the 
communication which he made, be« 
lieving it to be true, as he judged ac- 
cording to his own understanding, 
and under such impressions as his si- 
tuation and character were likely to 
beget. Pitt v. Donovan, 1 M. &S. 639 


SMUGGLING. 


1 An inhabitant of Guernsey cannot re- 
cover in the Courts of this country the 
price of goods sold by him there, if 
he knew it to be the buyer's intention 
to smuggle the goods into England, 


and gave him assistance for that pur- 
pose, as in the mode of packing t lie 
goods. Clugas V. Penaluna, 4 T. R. 466 
And see Biggs v. Lawrence, 3 T. K. 
454, ante, page 498, 
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2 The vendor of p^oods abroad havin*( 

packed them up by order of the buyer 
in a particular manner for smuggling 
them into this country, and knowing 
at the time that they were to be smug- 
gled, cannot recover the value of them 
against the buyer, although be was 
not concerned in the risk of importing 
the goods into this country. Waymell 
V. Heed. 5 T. R. 599 

3 If goods, prohibited from being sold 
in this country by H & 12 JV. 3. c. 10. 
are taken out of a warehouse and put 
on board a vessel as if for exportation, 
but in fact, with a view to be re-landed; 
they are liable to be seized, though be- 
fore any actual attempt to rc-land them 
has been made. Wilson v. Suundas. 

1 B. & P. 267 

4 By stat. 24 G. 3. c. 47. and the excise 

laws, the forfeiture of a vessel attaches 
the moment an act of smuggling is 
done ; so as to avoid mesne incum- 
brances or alienation lietvveen that 
time, and the time of condemnation. 
Locki/er v. Qfficy. 1 T. R. 2G0 

5 But the Crown is not entitled to tiu' 
intermediate earnings of the vessel. 

1 T. R. 260 

6 Neither is the actual property of the 

vessel altered till alter the seizure, 
though it may be before condemna- 
tion. 1 T. R. 260 

7 Custom-house officers may seize for 

the Ibrfeitnre within three years after 
the act committed; and the Attorney- 
General may file an information at any 
lime w hilst the ship is in being. 
Lockyer v. Ofjlcy. 1 T. R. 261 

8 A vessel hired by the Admiralty, and 
einjjloyed to cruise against smugglers, 
the master and crew of which were 
appointed by the owner, but which 
was placed under the superior com- 
mand of a captain appointed by the 


Board, is forfeitable for an act of smug- 
gling committed on board by such 
Admiralty captain as well as by the 
owner’s master and crew ; and the 
owner has his remedy over ^y action 
on the case against such yvimiralty 
captain to recover damages for the 
loss of his ship by the condemnation, 
though that condemnation proceeded 
upon acts of smuggling stated to be by 
persons unknown, and though it ap- 
pears in fact that the master and mate 
appointed by the ow ner were also con- 
cerned in acts ol' smuggling on board. 
Blewitt V. Hill. 13 E. R. 13 

9 An action of debt for 100/. lies upon 
the stat. 19 G. 2. c. 34. s. 6. against the 
inhabitants of a lath in Kent by the 
executor of a revenue officer, wdio being 
in a boat between high and low w ater 
mark in pursuit of a smuggling lioat 
in wdiich were ollenders against the 
Act, received a mortal wound from a 
shot fired by a person on the shore 
within the lath, tliough the officer af- 
terwards died on the high sea, beyond 
the low water mark, ami consequently 
out of the lath; and the Act gives the 
remedy against the inhabitants of the 
lath, ^c. where the otlcnce shall he 
committed, i. e. where the officer, en- 
deavouring to apprehenti the oflendcr, 
shall be killed. Grosvenor v. St. Atigus- 
tine\s' Lath [Kent.) 12 K. R. 244 

10 A record oi‘ condemnation of goods 

in the Exchequer, for being smuggled, 
is a good defence to an action Ibr goods 
.sold and delivered for the same goods, 
cllhough it did not a})yxar that the 
plaintiiriiad any notice ofthe proceed- 
ings in the Exchequer. Thonias v. 
Whithers. 5 T. R. 117, w. 

11 So it is a good delencc if the goods be 
afterwards seized as having bet n smug- 
gled, though no condemnation be 
proved. Hcnnel v. Ferry. bT. R. 117,h. 


SOUTH SEA COMPANY. 


1 In the case of the ** South Sea Com- 
pany,” the stat. 7 G. 1 . c. 28. by which 
all their property was taken out of 
their bands, and vested in trustees for 
the satisfaction of their creditors, was 
held no bar to an action of covenant. 
Hornby v. Houldicli, 1 T. R. 92, 93, n. 

2 All trading within the limits of the 
South Sea Coinpany’s charter is illegal. 


unless it is licensed by them. Luceua 
V. Craivfurd. 1 Taunt. 227 

3 The statute 42 Geo. 3. c. 77. has re- 
pealed the necessity of a licence from 
the South Sea Company, or East India 
Company, for ships passing through 
the Streights of Magellan, or round 
Cape Horn, and trading iu the Pacific 
Ocean from Cape Horn to 180 degrees 
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West lonj^ilnde from London, whether 
they comhine^ fishing with thdr trading 
or not. Jacob v. Janson. 3 Taunt. 534 
It is no infraction of* lh(? monopoly of 
,the South Sea Coiniiany to send home 


from the South Seas, in a ship of war, 
dollars the proceeds of an adventure 
to South America, sent out in another 
ship named and licensed by the Com- 
p uiy . Hodgson s.Fullartoiu 4Taunt.7 87 


SPECIAL OCCUPANCY. 


■See Sheffield v. Mulgrave, 5T. H 571, 
ante, page 260. 

I If an estate pur autre vie, be limited 
in trust for a man, his heirs, executors, 
administrators and assigns, and be not 
de\i>ed, it descends to the he r as a 
special ocimpant. chargeable according 
to the Statute of Prauds (29 Car. 2. 

3.) ; and therefore the administratrix 
of the ])cr.‘ >n last seised cannot recover 


the title deed.s thereof from the heir. 
Atkinson v. Baker. 4 1*. R . 229 

2 The siat. 29 Car. 2. c. 3. s, 12. nor 

the stat. 14 G. 2. c. 20. s. 9. appro- 
priating estates pur autre vie, wliere 
there is no special occupant, do not 
extend to copyliolds, Zouch d. Forse 
V. Forse. 7 E. R. 18(> 

3 There can be no general occupancy of 

a copyhold, liccause the freehold is al- 
ways in the lord. 7 F. U. 18G 


STAMPS. 


I. ON AnMlNlSTUATlON LETTERS OF. 


IL 

.\c:in:v.M KNTs. 

III. 
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IV. 
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VIII. 
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XIV. 

LEGAL PROCEEDINGS. 
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XVI. 

WARRANTS OF ATTORNEY. 


I. ADMINISTRATION LETTERS OF. 

1 If an administrator shews that he sues 
for a greater value than is covered by 
the ad valorem stamp of liis letters 
of administration, he .shews his ad- 
ministration to be void, and (!annot re- 
cover, althongh he sues for a doubt- 
ful claim. Hunt v, Stevens. 

3 Taunt. 113 


2 And be must prove bis administration, 
for that constitutes his title to recover. 
And it will not suffice to sue out new 
letters of administration on a larger 
stamp after he has obtained judgment. 

3 Taunt. 1 13 

3 Assumpsit by an administrator upon 
promises laiil to the intestate, with a 
prqfcrt of the letters of administration, 
and non assumpsit pleaded, the defendant 
cannot, upon the production of the 
letters of administration, object that 
they are not properly stamped; for 
the plfia admits that plaintiff is admi- 
nistrator. Thi/nne V. Protheroe. 

2 M. & S. 553 

II. AGREEMENTS. 

*l An unstamped agreement to sell a 
share oi' a ticket in the lottery, before 
the tickets arc deposited with the com- 
missioners, is within the penalty in- 
^ flicted hy 22 G. 3. c. 47. s. 21. Rex 
V. Hawksivorth. 1 T. R. 45() 

2 A broker, when he bought goods tor 
his princijial, agreed for an half per 
cent, to indemnify him from any loss 
on the re-sale : it was held that this 
agreement, if reduced to writing, need 
not be stamped under stat. 23 G. 3. c. 
5S. it being a contract relating to the 
sale of goods, which by s, 4. of that 
statute is exempted. Curry v. Eden- 
SOT, 3 T. R. 524 



C52 Ofi Agreetnents. [STAMPS. IL] On Agreements, 


3 A letter written by a son who ma- 
naged his inolher’rt trade for her to a 
creditor of hers, containing a promise 
to pay her debt, need not be stamped, 
by statute 2^ G. 3. c. 58., as falling 
within the exception in slut. 32 G. 3. 
c. 51 by which letters between per.so;?^ 
camming on trade are exempted from 
the duly. Mackenzie v. Banks. 

5 T. R. 17G 

4 A gnarantie in writing, for the pay- 
ment ol‘ goods thercaiter to be pur- 
chased by a third person to a certain 
amount, is witliin the exception of the 
starn[) Acts, “ a contract for or relating 
to tile sale of goods,^^ and ru ed not be 
stamped. JVaninc'ton v. Fiirbor. 

8 E. R. 242 

5 An executory agreement for the 

making and putting up of certain ma- 
chines in the party’s house is required 
to he stamped like any other agree- 
ment, nut being within the exception. 
Buxton V. Bcdall. *3 E. R. 303 

6 So a written agreement far the sale of 

all the lio|)s whieli shall he grown upon 
a certain nuinher of acres of land, to 
be delivered in pockets at a certain 
place, must be stamped, not being 
within the exception. IVaddington v. 
Bristoiv. 2 B. & P. 452 

7 A mere coc^novit need not he stamped. 

Amesx. hill. 2B.&P.150 

8 But if it contain any terms of agree- 
ment it must. 2 B. & P. 150 

S. P. Reardon v. Sivabu. 

4 E. R. 188 

0 An agreement to confess judgment 
for 30/. to secure 51. and eo^ts, is not an 
agreement for more than 20/. w ithin 
the 23 G. o. c. 58. s'. 4. and therefore 
need not he stamped. 2 B. & P. 150 

10 An agreement for the assignment ol 

an €'ipj)rentice from one master to an- 
other must be stamped liy slat. 23 Geo. 
3. c. 58. Rex v. Inhabitants of St. \ 
RauV.s, Bedford. (i T. R. 452 

1 1 Wliere a man agrees to sell a quantity 

of oil, be not having at the time the 
oil rcafly made, but only the raw mate- 
rials fur making it : Held, that this is 
a contract for ‘‘ the sale of goods, 
wares, and merchandise,” within the 
exemption of the 48 G. 3. c*. 149. Wilks 
V. Atkinson. 1 Marsh. 412 

12 The defendant agreed in writing to 
take one-lialf share of certain goods 
bought by the plaintiif on tlieir joint 
account, half in the profit or loss, and 
to furnish the plaintift* with half the 


amount in time for the payment 
thereof, the goods being to be paid tor 
by bills : Held, that this was an agree- 
ment relating to the sale of goods with^ 
in the exemption in the Stamp Act, 
44 G. 3. c. 98, schedule A, and did. 
not require a stamp. Venning v. 
Leckie. 13 hi. R. 7 

13 If an interest in land be of the value 

of 20/. an agreement for it requires an 
agreement stamp. Eminerson v. Hee- 
lis. 2 7’aunt. 38 

14 If on a sale by auction, the same per- 
son is declared the highest bidder fur 
several lots, a distinct contract arises 
for each lot ; and although all the lots 
together amount to a greater value 
than 20/. no stamp is required if tlie 
lots were separately of less value than 
20/. Emmerson \. Jleelis. 2 Taunt. 38 

15 A wu-itten paper, deli vert:d by an auc- 

tioneer to a bidder, to whom lands were 
let by auction, containing the descrip- 
tion of the lands, the term for which 
they were let to the bidder, and the 
rent payable, hut not signed by the 
auctioneer or any of the parlie.s was 
held not to be such a minute of the? 
agreement, as wiis required to be 
stamped, pursuant to slat. 48 G. 3. c. 
149, nor such a writing as w'ould ex- 
clude parol evidence. Rumsbottom v. 
Tunsbridge. 2 M. ik 8. 431 

IG But a written paptr, signed by an 
auctioneer, and delivered to tlie hi<lder, 
to whom lands wxre let by auction, 
containing the description ol the lands, 
the term for wdiich llity are let to the 
bidder, and the rent paya!)le, mn:4. he 
stam[)ed pursMant. to stat. 48 G. 3. c. 
149. Ramsboiiom v. Morlley. 

2 iM. & S. 445 

17 The same paper, containing two dif- 
ferent contracts for the purchase of 
dillerent lots by diflerent persons at an 
auction, one stamp allixed on that 
part of the paper winch coritained the 
contract of sale with the defendant, 
and to which tiic slamp-ollicer’s re- 
ceij)t for one penalty referred, is sulli- 
cicrit to legalize the evidence of such 
contract. Eoivell v. Edmunds. 

12 E. R. G 

18 Articles of agreement under seal 

cannot be given in evidence, unless 
stamped with a deed stamp ; although 
the agreement stamped is of the same 
value but diflerenlly formed. Robin- 
son V, Drybrough. 6 T. K. 317 

(But see stat. 37 G. 3. c. 136.) 
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19 An assiijnment of tbe prize-money 

of several seamen on board a priva- 
teer, being payable out of one fund, 
only requires one stamp. Baker v. 
Jardine, 13 E. R.235, n. 

20 An agreement by several for a sub- 

scription to one common fund, sucb 
as for making a wet clock at Bristol, 
thouglj several as to each subscriber, 
only requires one stamp. Davis v. 
williams. 13 E. R. 232 

21 Wbere an instrument contained a 

general written contract of demise to 
several different tenants for diflerent 
estates at diflerent rents, set against 
each signature, and one stamp only 
appeared on tbe paper, tbe Court 
held that it was inatter of circumstan- 
tial evidence to which contract sucb 
stamp should be applied. Doe d. 
Coplep V. Day. 13 E. R. 241 

III. APPRAISEMENTS. 

1 Nothing being referred to appraisers 
except the mere value of goods and 
of the repairs of a farm ; an apjiraise- 
inent stamp upon the written valuation 
is sufficient under the statute 4G G. 3. 
c. 43. and an award stamp is not ne- 
cessary. Leeds v. Burrows. 

12 E. R. 1 

IV. APPRENTICESHIP, INDENTURES OF. 

Sec POOR, Seltlement by Apprentice- 
skip, unlCj 535. 

1 Service under indentures of appren- 
ticesliip, notstam{)ed, gives no settle- 
ment. Hex V. Edgworth. 

3 T. R. 353 

2 Money given by the parish olheers, 

in the case of a vohiii*ary binding, as 
the consideration of taking an appren- 
tice, is not liable to the stamp duty 
imposed by stat. 8 Anne, c, 9. s, 35. 
for it conics w ithin the exception to’ 
it, as being at the public charge of the 
parish, Rex v. The Inhabitants of St. 
Petrox, Dartmouth, 4 T. K. 19G 

..'1 Neither is any duty payable for any 
consideration- money under 5. 35. of 
that Act, (or thing actually given or 
contracted to be given under s. 45 ) 
unless it be given to, or to tiic use of 
the master or mistress of the appren- 
tice. 4T. R. 19G 

And see Rex v. The Inhabitants of 
Leighton. 4 T. K. 732 

4 A master stipulating for 4d. out of 
every Is. of tlie earnings of his ap- 
3 


prentice, is no benefit to him within 
the statute of 8 Anne, for wdiich an ad- 
ditional duty is to be paid, being by 
law entitled to the whole. Rex v. 
Wantage flnhab.) 1 E. R. GO I 

5 Where a sum agreed to be given with 
an apprentice was five guineas, which 
was inserted in the indenture, and the 
duty paid accordingly by slat. S Anne, 
c. 9. : Held well, though in fact only 
ibur guineas were paid for ihcfull sum 
received, given, paid, agreed, or con- 
tracted for yixs required by’tlie Act, was 
inserted, and the duly paid for it, and 
the stamp used was of the same descrip- 
tion and the duty api;ropviatcd to the 
same fund, as if four guineas only had 
been inserteil and paid for supposing, 
that would have suiliced. Rex v. 
Keynsham [Inhab.) 5 E. R. 309 

G The sessions presumed that an inden- 
ture of a])preMticeship execuud 30 
years before, and undi r which tlie ap- 
prentice hail regularly se rved hisriuic 
for seven years, vvluii the indenture 
was given uj) to him and }>vcved to hv. 
lost, and where the parish in which 
he w^as seUl';d under such itvieMture, 
had relieved him the last 12 years, 
properly stamped in proportion to 
ttie apprentice ice of \2L received by 
the master, althougii the deputy-re- 
gistrar and comptroller of the stamp 
duties proved that it did not a]5].)ear in 
that office, tlia). any sucli iiiiJaiUire 
had been stam[>cd or inro.'led daring 
that period, and the Judgment oi the 
justices was confirmed. Rex v. Long 
Buckky [Inhab.) 7 Iv R. 45 

7 An agreement for tiie assignment of 

an apprentice fi oin one master to ano- 
ther must ;dso be sUiuipcd by stal, 23 
G. 3. c. 58. Rex v. Si. Fuifs, Bed- 
ford [Tnhab.) G T. R. 452 

8 In an indenliirc of apprenticeship, a 

covenant by the aj>p:t nlice to allow 
his piaster 2*'. per week, and to have 
wages, and provide Ibr himself ckir- 
ing the term, does not require the 
additional stamp required by 44 G. 3. 
c. 98. upon an indenture, where a 
sum of money is contracted for with 
the apprentice. Rex v. Bradford 

{Inhab.) 1 M. & S.‘ 151 

9 The stamp-duty on indentures of ap- 

prenticeship, wdia'c tile ]>remium ex- 
ceeds 50/., and is less than lOd/.. is 
50^. by 48 G, 3, c. 149. Gye v. 
Felton. 4 Taunt. 87G 
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V. AWARDS. 

Sec Leeds v. Burrons, III. last page. 

1 An award in writing, and under seal, 

need not have a , deed stamp, unless 
delivered as a deed ; but l)einj; only de- 
livered as an award, it is snflicicnl if 
it have the award stamp of 
Drown V. Vaiiser, 4 E. E. 584 

2 If an award be made on an improper | 
stamp, and no application be made to 
enforce it, the Court will not set it 
aside. Preston v. Eastwood. 

' 7 T. B. 95 

The appointment of an umpire made ^ 
in writing by two arbitrators requires 
no stam}>. KoiUledgc Thornton. 

4 Taunt. 704 

VL BANKEIIS* DRAFTS. 

Sec Rex y. Pooley. 3 )L &. P. 311 ,anie, 
page 5(>1. 

1 An unstamped draft drawn on A, B . 
brickiayt r, is not w ithin the exception 
of 23 <V. V c. 49. s. 4. in lavour of 
drafts drawn cn persons acting as 
bankers wJthin 10 miles of the place 
where the draft is drawn ; and if at 
the bottom of such draft there be an 
acknowlcdgtneiil of the drawer', that 

a third frerx.n paid it for him, that ac- 4 
knowledgnu nt cannot be received in 
evidence; because, if received, it 
would give eflcct to the draft. Castle- 
man v. Hay. 2 11. & P. 383 

2 A draft on a banker, ])osl-dutcd and 

delivered before the day of the date, 
though not infended to be used till 
that day, requires to be slainntd by 
the stat. 31 G. 3. c. 25. Altai 
Kceves. 1 E. K. 435 

iniitii'cll V. Eainet. 3 U. \\ 559 

VH. niLl.S AM) NOIES. 

1 A bill of exchange wasdravvn on a propeT 
stamp dated 2iid of’ Septanba-, payable \ 

21 d^ys afterdate ; it wasafterwards al- 
tered an<l made payable 51 days after 
date, and on the 30ih of Scpfc?nbcr 
was again altered lo 21 days after date, 
and tlie date brought forward to the 
14th of SepiemLer : Held, that the bill 
should have had a new stamp, though 
the alterations were made with the 
consent of the aect?pior before the bill 
was negotiated. Bowman v. JSlcholL 

5 T. K. 537 

2 A bill drawn on ihe L^t of at 

two months, by A, on B., payable to 
the order of the drawer, and accepted 


and re-delivered by B. as a security fijf 
a debt, and kept by A. fof 20 days; 
cannot be altered in its legal elTect by 
bringing forward the date to the 21st, 
without a new stamp ; though by tlie 
consent of the acceptor, and before 
indorsement and delivery to a tliird 
j)erson ; the alteration not lieing 
made to correct a mistake in the ori- 
ginal form of the bill, which was 
drawn conformably to the original 
intention of the parties, and available 
in that form. Bathe v. Taylor. 

15 E. II. 412 
A. and B. having exchanged their 
acccjiliinces of bills drawn by each on 
the other at so many days’ date : Held, 
that the delivery of the respective 
bills for acceptance, and the re-deli- 
very of the same by the acceptors to 
the respective drawers, was a negotia- 
tion ol* the hills ; and that such bills 
could not, after they had been so ex- 
changed for valuabli? consideration (as 
the exchange of acceptances is) for 
20 days, be post -dated without a new 
stamp, as upon new bills ; allhongh 
duringall that time, each had remained 
in the hands of the original drawer. 
Car dwell v. Martin. E. R. 190 

If a bill given in diseharge ))f a debt 
is admissible by being on an improper 
.stamp, the ph.iritd'f may prove his 
original dt bt. Brown v. Watts. 

1 l aiml. 353 
Where partners rcsid.ent in Ireland 
signed and indorsed a copjkcr- plate 
impression of a hill ol exchange, leav- 
ing l)l.anks for the dale, snrn, time 
when payable, and name of thedi awee, 
and transmitted it to B. in England, 
lor his use, who filled up the blanks 
and negotiated it : Held, that this was 
to be considered a hill of exchange by 
relation, from the time of the sighing 
and aidorsiiig in Ireland, and conse- 
quently that an English stamp was not 
necessary. Snaith v. Mingay. 

1 i\i. 8c S. 87 
A. in Jamaica draws a bill on B. in 
London on a Jamaica stamp, leaving 
the payee’s name in blank ; C. gets 
possession of the bill, and inserts his 
own name as payee, without any 
other authority than a letter from B^ 
promising lo accept it; hut having 
the address torn olf, and containing 
nothing to shew to whom it was ad- 
dressed : Held, that this was not evi- 
dence to shew that C» was the payee 
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of llie hill; and that though the bill 
njight m|uire an English stamp, the 
letter, had it been sufiicieut, being a 
separate contract, would require a 
stamp. Criiiclilei/ v. Ma7in. 

1 Marsh. 29 

7 A bill of exchange written on a wrong 
stainj), is no payment, although the 
partir*' would have paid it if presented 
in due time. Wilson v. Vysar. 

4 Taunt. 288 

8 A promissory note, written upon a 
stamp of greater value than the proper 
stamp required, cannot be received ift 
evidence, though the stamp were ap- 
plicable to the same kind of instru- 
ineiit. Farr v. Price. 1 K. R. 55 

9 So a promissory note, drawn before 
the 37 G. 3. c. 136. upon a receipt 
stamp of erpial value with that re- 
quired for such promissory note, is 
not valid. Chamberlain v. Poriei\ 

1 N. R. 30 

10 The proper stamp for a promissory 

note of 45/. was by the former Stamp 
Acts, bv. {jd. composed of three 
dilForent sums, applicable to ddfer- 
eut funds under three Acts of Par- 
liament. But such a note on a 2.v. 
stamp composed of tlirec diOerent 
sums applicable to the same funds, 
though in larger proportions to each 
than was required, was holden valid. 
Taj/lor V. Hague. 2 E. R. 414 

11 A pi omissory note for lOO/. payable 
to the plaintitb or order, and origi- 
nally expressed to he for value re- 
ceived, geiierayv, being altered the i 
iiext day upon the suggestion of one 
of the parties, by the addition of the j 
words for the good-ivill of the lease I 
and trade of Mr. K. deceased, requires ' 
a new stamp ; such words being ma- , 
terial, and not having been originally i. 
intended to be inserted, and omitted j 
by mistake. Knill v. Williams. 

10 E. R. 431 

VIII. HILLS OV LADING. 

I 

T Goods carried from a port in Scotland , 
to a part in England, are not to be i 
considered as exported, so as to make i 
it necessary to have the hill of lading 
stamped. Scotland v. Wilson. 

1 Marsh. 204 

IX. BILLS OF SALE. 

1 The stat. 26 G. 3. c. 60. s. 17. avoids 


ing a bill of sale of a registered sfiipy 
which does not truly and accurately 
recite the certificate of registry where 
parties by mistake mis- recite in a bill 
of sale the certificate of registry, by 
stating Guernsey as the port where the 
certificate was granted, instead of 
Weymonth, which mistake was rectified 
when discovered, by consent of adl 
parties, and the deed delivered de 
novo : Held, that no new stamp was 
necessary upon such re-execution, the 
deed taking no effect from its first 
delivery, and the defect arising not 
from intention hut from ini.stake, and 
the alteration nwrely making the con- 
tract what it was originally intended 
to have been. Cole v. Parkin. 

12 E. R. 471 

X. BONDS. 

1 If a number of persons severally bind 
themselves in a ])enalty by one bond, 
conditioned lor the ]>erfoiinancc by 
each and every of them, oi’ the same 
matter, such bond requires only one 
stamp. Boteen v. Ashley. 

1 N. R. 274 

2 A bond conditioned for the payment, 
by quarterly jiayments, of an anmial 
rent, is w’ithin the 48 G. 3. c. 149. 
sched. part ^ . which impo.ses a duty 
on bonds given as a se curity for tht^ 
payment of any definite and certain 
sum of money, and jnusl lie stamped 
accordingly. At tree v. Auscomb. 

2 M. & S. 88 

XI. Dl'.F.DS. 

1 A schediili-' of goods referred to in a 
deed, to w4iich it tva> annexed, must 
have the proper deed stamp by siat, 
37 G. 3. c. 90. .S'. 7. according to the 
number of words and sheets, and not 
merely the single sebediile stani]) of 
2.9. 6d. impo-icd by the first section of 
the x-\ct. Lake v. AshwclL. 

3 E. R. 326 

2 A deed which is produced, stamped 

with the stamp refjuired by 48 G, 3. 
c. 149., is admissible in evidence, al- 
though it has not affixed the deed 
stain}), of less value, required by the 
statutes in force at the time when such 
deed \vas executed. Doe d. Dyke v. 
Whittinghiun. 4 Taunt. 20 

3 An indorsement on an annuity deed., 
containing a clause of rcdemplion, if 
made subsequent to the execution of 
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it, must be stamped, otherwise it can- 
not be received in evidence. Schti- 
mann v. Weutherhead. 1 P. R. 537 

4 An annuity deed and memorial re- 
quire but one stamp. Cook v. Jones. 

15 E. R. 237 

XII. INSURANCE POLICIES OF. 

1 Goods and specie to a certain amount 

liaviiu^ been insured by a pr.licy on 
ship or ships which should sail on the 
voyage insured between the 1st of 
October y 1799, and the 1st of June. 
1800; a memorandum written on the 
policy on the lllh of June,, extending 
the time of sailing to the 1st of Au<jrust, 
1800, does not require a new stamp ; 
being within the 13th section of the 
stat. 35 G. 3. r. G3. which provides 
that the Act imposing the stam}) shall 
not extend to prohibit the making any 
lawful alteration in the terms or condi- 
tions of any policy, &c. Kensington 
V. Inglis (in Error. J 8 E. R. 

2 A policy cfilctedon ahxp and on {fit/ ' 
on a voyage upon the Southern Whale 
Eishery out and home, cannot be al- 
tered by consent after the. ship sails, 
and the risk attaches to an iiisurancc 
on ship and goods/* without a new 
stamp; outfit,'^ the subject-matter of 
insurance, being essentially diiierent 
in such a voyage from goods; and 
therefore not w'ilhin the exception of 
the stat. 35 G. 3, c. 63. .v. 13. which 
allows alterations in the terms or con- 
ditions of a policy, ivilhout having a 
new stamp, so that the thing insured 
remains the pro})crty of tlic same per- 
sons, &.C. Hill v. Patten. 

8 E. R. 373 

And see French v. Patten. 

9 E. R. 351, ante, page 4\ 'y 

3 By the statutes 35 G. 3. c. 63. s. l4. 
and 48 G. 3. c. 149. if several distinct 
interests be insured in the same j>o- 
licy, though as for one entire sum, on 
<yoods “ to be thereafter declared and 
valued;” and it appear in fact that 
the s€‘vcral interests included frac- 
tional parts of 100/. which interests 
were afterw ards declared and indorsed 
on the policy, such policy cannot be 
given in evidence, nor is available in 
law to any extent, unless stamped with 
a stamp of sufficient value to cover all 
hUcU fractional parts; though it were 
sufficient to cover the entire sum in- 
sured. Rbpp v. Allnutt. 15 E. R. 601 


4 A mistake made by an agent in de- 
claring the interest in the margin of 
the policy to be on a ship by a wrong 
name, may lie rectified by inserting 
the true name, without a fresh stamp. 
Robinson v. Tour ay. 

IM.&S. 218 

5 A broker instructed to efll ct a policy 

on goods, effected it on ship, the mis- 
take was afterwards rectified by the 
underwriter subscribing a incmoran- 
dnm in the margin : Held, that no 
new stamp w^as necessary. Sawtell v. 
Loudon. .5 Taunt. 359 

S. C. 1 Marsh. 99 

6 A policy was cffi cted at four guineas 
per cent, on licmp, marked R. and va- 
liud, with certain returns of premium, 
upon arrival at certain ports, and war- 
ranted 4o sail before the 20th oC'Au- 
gnst, whicli was a summer risk and 
}>rcmiiim : By a memorandum in- 
dorsed, the underwriter for four gui- 
neas additibnal and the return of bs. 
less for arrival, al)solved the assured 
from tlie warranty of sailing before 
20th August, so making it a winter 
risk, and withdrew the mark of the 
hemp : Held, that these were nofe 
such alterations of the subject-matter 
insured, and of the terms of the po- 
licy, but that they might be made by 
.stat. 35 G. 3. c. 63. .9. 13. without any 
new stamp. Hubbard w. Jackson. 

4 Taunt. 169 

7 Upon an indictment on 43 G. 3. c. 
58. s. 1. for feloniously setting fire to 
a house, with intent to defraud the in- 
surers, an unstamped memorandum 
intlorsed on a stamped policy effected 
by deed, is not admissible in evidence 
against the prisoner. Rex v. Gilson. 

1 Taunt. 95 

XIH. LEASES. 

See LEASE I. ante, 453. 

1 The assignment of a lease in writing 

without seal, did not require a stamp 
he! ore the 44 G. 3. c. 98. If a parol 
warranty and agreement to assign be 
reduced into writing, but not stamped, 
and the assignment be aftferw'ards le- 
gally executed, the warranty cannot 
be proved by parol. Hodges v. Drake- 
ford. 1 N. R. 270 

2 If a lease in writing contain a con- 
tract for the purchase of goods, it 
cannot be given in evidence to prove 
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the sale of the p^oorls, unless it has a 
lease stamp. Corder v. Drnkeford. 

3 Taunt. 382 j 

3 An agreement stamp is not sufficient. 

3 Taunt. 382 

XIV. LEGAL PROCEEDINGS. 

1 An instrument issuing, (as a commis- 
sion of bankrupt), under the great seal 
of the empire, is not such a process 
or mandate*' issuing under the seal of 
the Court of Chancery as is subject to 
the stamp imposed by 44 G. 3. c. 98. 
sched. J. upon instruments of the lat- 
ter denomination. Rex v- Bullock, 

1 Taunt. 71 

XV. NOTES given to PRISONERS. 

1 The Court on a first application gave 
an opinion that the notes for the 
weekly payments of 3.9. 6d. under the 
Lords' Act must l:)e .stamped. Pit- 
man V. Jlaj/nes, 7 T. R. 530 


XVI.--^TATUTES. L] 

j 2 But afterwards, on mature delibera- 
tion, they held that such a note need 
not be stamped. Tekehl v. Casei/, 

7 T. k. 670 

S. P. Bowring v. Edgar, 

1 B. & P. 270. 

XVI. WARRANTS OF ATTORNEY. 

1 A warrant of attorney to confess judg- 

ment being liable as a de* d to a stamp 
duty of 10.9. by various statutes prior 
to the 37 G. 3. c 111, which imposes 
an additional duty of 10.9. on ail deeds, 
with an exception of bonds and letters 
of attorney^ is within such exception, 
and therefore liable only to a duty of 
IO 5 . as before, tlial statute. Barrow 
V. Mashiter. 4 E. R. 431 

2 A defeazance upon a warrant of at- 
torney does not require a separate 
stamp from that upon the warrant of 
attorney. Coivthorne v. Holben, 

1 N. R. 279 


STATUTES. 


I. HOW CONSTRUED AND EXPOUNDED. 
II. HOW PLEADED. 

III. POINTS ON PARTICULAR STATUTES, 


(a) Relating 

to /hierica. 

(6) 

Bond of Prince 
of Wales, 

(c) 

Compensation for 
Lands. 

(rf) 

Costs — doidde. 

(c) 

Court of Requests 
— Jurisdiction. 

(/) 

Freemen — elec- 
tion of. 

C?) — 

Irish Judgments. 

(A) 

Labourers. 

(0 — 

Norwich. 

(k) 

Outlawry. 

V) — 

Paving Rates. * 

(m) 

Plate — vendors of 

(«) 

Portsmouth Water- 
works, 


( 0 ) Relating to Sessions — 

diction of, 

[p) Whale Fishery, 

(ry) — Woods — burning 

of 


1, HOW CONSTRUED AND EXPOUNDED. 

1 Acts of Parliament relating to trade 
in general arc public Acts, but an Act 
which relates to a certain trade only 
is a })rivate one. Kirk v. Nowell, 

1 T. R. 125 

2 Where the words of a statute are 
doubtful, general usage may be called 

• in to explain them ; but where they 
are clear, the usage of a particular 
place cannot controul them. Rex v. 
Hogg. 1 T. R. 723 

3 Wlicrc a statute gives accumulative 

damages to the parly grieved, it is still 
but a civil remedy. Woodgate v. 
Knaichhull. 2 T. K 154 

4 'I’hough the preamble of an Act cannot 

controul the clear and positive words 
of tl)^ enacting part, it may explain 
them if ambiguous. Crespigny v. Wit- 
tenoom. 4 T. R. 793 

5 An Act of Parliament which is to take 
cfTecl “ fro7n and after the passing of 

U u 
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the Act/* operates by le^al relation 
from the first day of the session. Lat- 
less V, Holmes. 4 T. R. 660 

6 The Annuity Act (17 G, 3. c. 26.) is 

of this description. 4 T. R. 660 

(But see stat. 33 G. 3. c. 13. which 
the opercUion of evsry statute is to 
commtnce from the time of receiving 
the royal assent, unless any other jyeriod 
is appointed in the Act.) 

7 Statutes allowing; certain privileges to 

the members of the universities are 
confined to those of the two English 
universities^ unless otherwise expressed. 
Jones V. Smart. 1 T. R. 49 

8 The construction of statutes, though | 
relating to matters of an ecclesiastical 
nature, belongs to the superior Courts | 
of common law. Gould v. Gapper. 

5 E. R. 345 

9 The clauses of reference in the ex- 

cise laws to former laws can only be 
taken to extend to the general powers 
and provisions of such Acts, and not to 
every special clause. Rex v. Surry 
Justices, 2 T. R. 510 

to The distinction is between the laws of 
excise, properly so called, and those 
Acts for raising inland duties under 
the management of the commissioners 
of excise. 2 T. R. 510 

11 The bare recital in a subsequent 

statute is not sufficient to repeal the 
positive provisions of a former one. 
Dore V. Gray. 2 T. R. 365 

12 If a statute expire, and afterwards be 

revived again by another statute, the 
law derives its force from the first. 
And therefore the slat. 21 Jac, 1 . c. 4. 
extends to statutes made since, which 
revive statutes made before. Shipman 
V. Henbest, 4 T. R. 109 

13 A contract declared by statute to be 

illegal, -is not made good by a subse- 
quent repeal of the statute. Jaques v. 
Withy. 1 H. B. 65 

14 Where a statute professes to repeal 
absolutely a prior law, and substitutes 
other provisions on the same subject, 
which are limited to continue only till 
a certain time, the prior law does not 
revive after the .repealing statute is 
spent, unless the intention of the le- 
gislature to that eflect be expressed. 
Warren v. Windle. S E. R. 205 

15 A statute introductive of a new qua- 
lification as to the subject-matter, 
though penned in the affirmative, re- 
peals a former statute concerning the 
tame matter: Therefore, Hat stat. 13 


G, 2. c. 28. s. 5. exempting from the 
impress service any harpooner, &c. 
seaman t &c. in the Greenland trade, is 
impliedly repealed by stat. 26 G. 3. c. 
41. s. 17. which exempts such har- 
pooner, &c. whose name shall be in» 
serted in a list required to be delivered 
on oath by the owner of the vessel to 
the collector of the customs ; and 
which also exempts any seaman en- 
tered on board any ship intended to 
proceed on the said fishery in tlic fol- 
lowing season whose name shall be in- 
serted in a list to be delivered as afore^ 
said, and who shall have given security, 
&c.- to proceed and shall proceed ac- 
cordinglj'^: for the latter statute super- 
adds the insertion of the seaman’s 
name in such list as a condition pre- 
cedent to the exemption. Ex-parte 
Carry t hers. 9 E. R. 44 

And see impressmf.nt of seamen, ante, 
page 302. 

16 If the judgment of commissioners of 
ap])eul in certain cases be declared 
final by statute, it cannot be ques- 
tioned in an action of trespass. Rad- 
nor (Earl) V. Reeve. 2 B. &: P. 391 

17 If it be doubtful whether a statute 

declaring an instrument or contract 
void, shall l)e construed as making it 
voidal)le only, another clause of the 
sam^ A(‘t, inflicting a penalty for en- 
tering into such a contract is a clear 
test that it is ipso facto void. Gyc v. 
Felton. 4 Taunt. 876 

18 A statute made in 1663 hy the 
Bishop, with the consent of the Chap- 
ter of Exeter, conferring upon every 
canon icsidentiary, who should cease 
to he such hy proinotion to a higher 
degree and dignity in the (fliurch of 
England (unless it be by voluntary 
resignation, &e.) the right of receiv- 
ing to his own use the whole profits 
and advantages of the canonry for the 
following year, supposing such a sta- 
lute to be valid, is at all events con- 
trary to the policy of the ecclesiastical 
•establishment, and to be construed 
strictly : therefore, where the defen- 
dant, who was Dean and Canon of 
that Chapter, resigned the same in 
order to obtain promotion to another 
deanery, to which he was shortly af- 
terwards promoted : it was held that 
he was not within the statute, not 
having ceased to be a member of the 
former church by promotion to the 
latter, but having ceased to be so before 
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liis prortiotion : and besides, his resi Ra- 
tion hrivinpr been voluntary, he was 
expressly excluded by the terms of the 
exception ; and a promotion from one 
deanery to another, seems not a pro- 
motion to a higher desfree. The ad- 
mission of the plaintiff as Canon into 
plenum juSi althou.ih not made until 
a year after his first admission, rtJated 
back to the time when his title to the 
profits accrued, so as to enable him to 
maintain an action for them. Garnett 
D.D, V. Gordon D,D. 1 M. & S. 205 

19 Slucere . — Whether the misinterpre- 
tation of a statute by an inferior Court, 
the consideration of which arises inci- 
dentally in the course of a proceedini^ 
which is confessed to be within its 
jurisdiction, be a {Ground for a prohi- 
bition f Whether it he not rather a 
matter of appeal ? But clearly in such 
a case a prohibition will not lie, unless 
it be made appear to the superior 
Court, that the party applying for the 
prohibition, has, in the course of the 
proceedings in the inferior Court, al- 
leged a ground for a contrary inter- 
pretation of the statute, on which he 
applies for the proliibition, and that 
the inferior Court has proceeded not- 
withstanding such allegation. Home 
V. Camden (Earl) in error. 

2 H. B. 53S 

II. HOW PLEADED, 

1 The stat. 23 H, 6. c. 9. relating to bail- 
bonds being a public Act, need not be 
specially pleaded. Lovell v. Plomer. 

15 E. li. 322 

5 The statute written in the statute- 
book under the year secundo (vul^o 
primo) Jac. 1. c. 15. must be pleaded 
as of the first year, hryant v. Withers, 
2 M. & S. 132 

3 Where an exception is in the enacting 
clause of a statute giving a right or a 
forfeiture, the party suing for the 
right or forfeiture must negative thi 
exception in his declaration : There- 
fore, in a sci, fa. on a judgment 
against a person who had been twice 
a bankrupt, under stat. 5 (x,2, c. 30. 
5.9., which says, the future estate 
and effects of such person >hall be lia- 
ble to his creditors unless the estate* 
shall produce sufficient to pay 
in the pound,” &c. it is necessary for 
the plaintiff to aver that the l^ok- 


rupt’s estate has not paid 15 in the 
pound. Gill v. Scrivens. 7 T. R. 27 

III. POINTS ON PAETICULAR STATUTES. 

N. B. For the Rules of Construction of 
Penal Statutes, see Penal Statutes, 
ante, page 507. 

{a) America. 

1 The stat. IG (?. 3. c. 5. which subjected 
to forfeiture all American ships and 
all other ships with thetr cargoes tra- 
ding to any port of the colonies, does 
not extend to the ]>roperty of Ameri- 
cans on board any other ship not trading 
to one of those ports ; so, that an in- 
surance on the property of Americans 
in a Hutch ship from Amsterdam to 
St. Eustutia is not prohibited by that 
Act. Tyson v. Gurney. 3 T. R. 477 

(6) Rond of Prince of Wales. 

1 The condition of a bond, after reciting 
the grant of an annuity by the Prince 
of Wales to J. C., an assignment of the 
same to the obligee with the assent of 
the Prince, and an agreement that the 
obligor should give his bond as an ad- 
ditional security was declared to be, 
that if the Prince or his treasurer, or 
any person for him should pay the an- 
nuity quarterly to the obligee, the 
bond should be void : Held, that upon 
ffulure of payment the obligee was 
entitled to sue the obligor, without 
having first presented a particular of 
his demand to the Princess treasurer, 
pursuant to 35 G. 3. c. 125. s. 7. 
Sparkes v. Kelly. 2 N. R. 421 
And 0* Kelly v. Sparkes (in error.) 

10 E. R. 369 

(c) Compensation for Lands taken by 
Government. 

1 When the stat. 43 G, 3. c. 55. s, 10. 
enabled a jury to assess a compensation 
to the owner or persons interested in 
land which was taken posse sion of by 
government; which compensation was 
to be made ** for the possession or use 
thereof during the time for which the 
same should be required for the public 
service d' Held, that the assessment of 
a compensation only in gross and with- 
out reference to time as by an annual 
rent was bad, because of the uncer- 
tainty of the period for which the land 
would be required, of which no pro- 
U u2 
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bable average estimate could be formed 
pending the exigency. Bingham v. Serk. 

5 E. R. 534 

(d) Costs^douhle. 

1 Neither a certificate from the judge, 
nor a suggestion on the roll, is necessary 
fo entitle a defendant to double costs, 
under 11 G.2. c. 19. s. 21. Finlay v. 
Seaton. 1 Taunt. 210 

(e) Court of Requests — Jurisdiction. 

1 By the statute 39 and 40 G, 3. c. 104. 
s. 1. the jurisdiction of the Court of 
Requests in London is enlarged from 
debts of 405. to 51. from the 30th Sep- 
tember 1800 : and by «. 12., if any 
action shall he comme:aced in any other 
Court to recover any debt not exceed- 
ing 51. within the jurisdiction, the 
plaintiff shall not recover any costs, 
&c. : Held, that the words, shall be | 
co?fmenc€d^* must by necetjisary con- 
struction be restrained to the date of 
the 30lh September, and not to the 
passing of the Act, which was on the 
9th of July preceding. Whithorn v. 
Evans. 2E. R. 135 

And sec tit. Costs, ante, page 215. 

(/) Freemen — election of. 

1 By the statute 3 G. 3. c. 15. no person 
claiming to vote at an election of 
members of parliament as a freeman 
can vote unless he has been admitted 
to his freedom for 12 months: this 
extends to burgesses, who vote at such 
elections, as well as freemen. Williams 
V. Evans. 8 T. R. 246 

(^) Irish Judgments. 

1 The Irish statutes 9 G. 2. and 25 G. 2., 
which permit conusees of judgments 
to assign them, and the assignee.s to 
sue in their own names, arc confined 
to judgments upon cognovits. 0^ Cal- 
laghan v. Marchioness Thomojid. 

3 Taunt. 82 

[h) Labourers. 

1 The statute 20 G. 2. c. 19. giving 
magistrates jurisdiction to determine 
differences between masters and ser- 
vants in husbandry, artificers, handi- 
craftsmen, miners, potters, &c. '' and 
Other labourers, employed for any cer- 
tain tiiiie, or in any other manner,'^ 


respecting wages within certain sums, 
extends to labourers of all descriptions, 
and not merely in the particular trades 
or business there enumerated: and 
consequently includes wages earned 
by a labourer, who contracted to dig 
and stean a well for cattle, to be paid 
for by the foot, and who employed 
another to assist him in the work. 
Loivther v. Radnor ( Earl). 8 E. R. 1 13 

(i) Norwich. 

1 The payment of the fine fixed by sta- 

tute 9 G.l. c. 9. s. 3. to be discharged 
from serving the office of sheriff of 
Norwich, docs not exempt the person 
paying it for more than a year, unless 
the corporation agree that he shall be 
discharged for a longer time. Rex v. 
Woodrow. 2T.R.731 

2 Freemen of Norwich, substitutes .in 
the militia quartered at Colchester, 
but having dwelling-houses in Nor- 
wich in which their families resided, 
and to which they at times resorted on 
furlough, held to be inhabitants within 
the meaning of the charter of Norwich 
and of a locaf Act requiring them to 
have been inhabitants for six calendai 
months previous to certain elections of 
corporate officers in order to qualify 
them to vote. Rex v. Mkchell. 

10E.R. 511 

(A) Oiulawry. 

1 The stat. 25 Ed. 3. s. 5. c. 44. 
docs not apply to a Court of oyer and 
terminer and gaol delivery. Rex v. 
Yandell. 4 T. II. 521 

(/) Paving Acts. 

1 Where the acts of commissioners, ap- 

pointed by a Paving Act, occasion a 
damage to an individual, without any 
excess of jurisdiction on their part, 
the commissioners, or paviors acting 
under them, are not liable to an action. 
The Governor, 6tC. of the British Cast 
Plate Glass Manufacturers v. Mere- 
dith. 4T.R.794 

2 The owner of stables in Marykhoncy 

which were rented by the colonel of 
a troop of horse, for the use of the 
troop (by the authority of the King) 
is liable to be assessed for them to the 
rates made under stat. 10 G. 3. c. 23. 
for paving Marykbonc parish. Ec- 
kersally. Briggs. 4 T. R. 6 
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Vacing Acts. — Plate. 

S The Masters in Chancery are not rate- 
able to occupiers of their respective 
apartments in Southampton Buildings, 
under the Paving^ Act, 11 G. S. c. 22. 
Holford V. Copeland. 3 B. & P. 129 

4 Houses built on land embanked from 
the Thames in pursuance of 7 G. 3. 
c. 37. which vests those lands in the 
owners, free from taxes, are not liable 
to be assessed to the rates for paving 
of London, made under stat. 11 G. 3. 
c, 29. Eddington v. Borman. 

4T. R.4 

5 Under the Foundling Hospital Paving 

Act, 34 G. 5. c. 96. the landlord of a 
new-built house is not liable to be rated 
for it before it is inhabited. Mayor v. 
Knotvler. 4 Taunt. 635 

6 The6V. .4/i«?2*5paviiigand Regulating 
Act, 44 G. 3. empowers five commis- 
sioners, assejnhled at a public meeting 
holden by virtue of the statute, to do 
certain acts; amongst others, to deliver 
notice in writing to any inhabitants to 
abate nuisances and encroachments in 
the street before their houses ; and on 
failure, empowers the commissioners 
to abate them : and gives an appeal to 
the Quarter Sessions of the borough 
** against any matter or thing to be 
clone by the commissioners in pur- ' 
suance of the Act:'' the Court held 
that an appeal lay against such no- 
tice in writing ; such construction 
being williin the words of the Act, &c. 
and most beneficial for the commis- 
.sioners themselves, as well as for the 
Kihabitanls whose property was to be 
afiected by such acts. Rex v. Kingston. 

8 E. R. 41 

7 Though the Act says, that all monies 
paid, expended by, or recovered 
aguiujl the commissioners or their 
treasurer, &c. by means of any action, 
)»rosecution, &c. or appeal, for any 
cause relating to the Act, or any thing 
doiHi by or under the authority of the 
same, shall be defrayed out of the 
money in the hands of the treasurer; 
it does not tend to discharge the com- 
niissioncrs from personal responsibi- 
lity, in the first instance, for the co ts 
of an appeal awarded to be paid by 
them ; however, they may afterwards 
reimburse themselves out of the fund 
in tile treasurer's hands. 8 E. 11. 41 

{my Plate — vendors of. 

1 One, not a general trader in silver 


plate, who sells a piece of plate in a 
particular instance for a price above 
the value of old silver, is not there- 
fore a vendor of plate within the stat. 
31 G. 2. c. 32. s. 6., which enacts that 
all persons using the trade of selling 
plate, &c. shall be deemed traders in, 
.sellers, or vendors of plate, &c. and 
shall take out a licence. Rex v. Buckle. 

4 E. R. 346 

(w) Portsjnouth Waterworks. 

I An Act passed in the 14 G. 2. enabling 
1\ S. lord of the manor of F., his heirs 
and assigns, at their costs, to convey 
water in pipes from his estate there 
to Portsmouth, and through the streets, 
and for that purpose to break up the 
pavement, making good the same 
again, is not repealed by the Act of 
the 32 G. 3., passed above 50 years 
afterwards, vesting the property and 
conti’oul of the pavement in commis- 
sioners, without exception of the for- 
mer right ; the two Acts not being in- 
consistent, but giving the several powers 
to be exercised for difierent purposes : 
and the water-works, &c. together 
with the powers under the first Act, 
may be afterwards executed by the 
assigns of Smith, to whom the same, 
apart from the manor, were conveyed 
by mesne assignments; though such 
powers had lain dormant .since seven 
years after the passing of the Act, till 
the 49 G. 3, But if assigns 

break up the pavement for the purpose 
vof executing the powers reserved to 

I them, without restoring it again, they 
are amenable either by indictment, 

I or by action, for injury done to the 
property of the commissioners, Gold^ 
son V. Buck. 15 E. R. 372 

(o) Sessions — Jurisdiction of. 

1 By stat. 10 and 11 W.^. c.8. the pro- 
prietors of navigation shares in the 
river Tone, are created a corporation 
with certain funds, directed to keep 
an account of their receipts and dis- 
bursements, which shall every year be 
examined, stated, corrected and allowed, 
by the Bishop of Bath and Wells, and 
the justices of the peace for the coun- 
ty of Somerset, or any five or more, 
at their first General Quarter Ses.sion5 
after a certain day, at which time 
they are to direct a distribution of 
tlie surplus profits, if any: Held, that 
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tbe sessions in one year have no au- 
thority to revise or correct any errors 
in tlu accounts, upon which a balance 
was struck and allowed, at the sessions 
in j ny preceding year. Rex v. Con- 
servators of the River Tone. 

8 T. R. 286 

2 If manifest injustice has been done 

by the allowance of the accounts in 
any former year, the only remedy is 
in Chancery. 8 T. R. 291 

3 Where a f)erson is overcharged in a 

poor-rate, the sessions may relieve him 
on appeal, and amend the rate, by 
lessening' the sum assessed on him 
under stat. 17 G. 2. c. 38. Rex v. 
Cheshunt (Inhab.) 2 T. R. 623 

(p) Whale Fishery. 

1 The time for ships engaged in the 
southern whale fishery to be out on 
their voyage in order to gain their 
premiums under stat. 28 G. 3. c. 20., 


STOCKJOBBING ] Evidtnee. 

is fourteen lunar months from the time 
of their clearing out, without regard to 
the time of their actual sailing. 

Lacon v. Hooper. 6 T. R. 224 

(q) Woods — burning of. 

I An action on the case lies upon the 
stat. 6 G. 1. c. 16 5. 1. by the party 
grieved, to recover damages against 
the inhabitants of the adjoining town- 
ship, for trees, coppice, and under- 
wood, unlawfully and feloniously burnt 
by persons unknown; though the 
clause directs the party grieved to 
recover the damages in the same man* 
ner and form as given by the stat. 13 
Ed. 1. 1. c. 46. ** for dikes and 

hedges overthrown by persons in the 
night;** upon which the usual course 
of proceeding has been by the writ of 
noctanter. Thornhill v. Township of 
Huddersfield. 1 1 E. R. 349 


STOCKJOBBING. 


1 If two persons jointly engage in a 
stock-jobbing transaction, and incur 
losses, and employ a broker to pay the 
differences, and one of them repay the 
broker, the whole sum, with the pri- 
vity and consent of the other, he may 
recover a moiety from that other, not- 
withstanding the stat. 7 Geo. 2. c. 8. 
which avoids ail stock-jobbing trans- 
actions. Petrie v. Hannay. 

3 T. R. 418 

And see Child v. Morley, 

8 T. R. 610, ante, page 30. 

2 The plaintiff being possessed of 3000/. 
4 per cent, slock, empowered defen- 
dant to sell the same fur his own bene- 
fit ; in consideration of which defen- 
dant agreed to transfer at the next 
opening 3000/. 4 per cent, into the 
plaintiff’s name : Held, that this was 
not a case prohibited by 7 G. 2. c. 8. 
but that on failure of the defendant’s 


engagement, the plaintiff might main- 
tain an action against him to recover 
the value of that stock on the day ap- 
pointed for the transfer. Sanders v. 
Kentish. 8 T. K. 162; 

And see Tate v. Wellings 3 T. R. 3 )1 

3 Jobbing in onmiuni is within the stat. 
1 G. 2. c. 8. Brown v. Turner. 

7 T. R. 630 

4 111 an action on the Stock-jobbing Act, 

7 G. 2. c. 8. s. 6. to recover damages 
against one who had refused to accept 
and paid for stock agreed to be sold to 
him, it is necessary to prove an actual 
transfer of the stock to some other 
person before the action brought ; and 
proof alone of a contract to sell to 
such other person before the action 
brought, though followed up by an ac- 
tual transfer qfterwards, is not suffi- 
cient to maintain the action. Heck- 
scher v. Gregory. 4 E. R. 607 



By ivhojn Goods 


[STOPPAGE IN TRANS1TU» 1.] may he stopped, 663 


STOPPAGE IN TRANSITU. 


I, IN VMIAT CASES, AND HY WHOM 
GOODS MAY liE STOPPED IN 
TUAN SITU. 

II. WIIEIli: NOT. 

III. TRANSITUfi — WHERE DETERMINED, 


I. IN \vhat cases, and by whom goods 

MAY BE STOPPED IN TRANSITU. 

N. B. As to the right of stopping goods 
in transiiUf see Fearon v. Bowers, and 
BnvghalL v. Howard, I 11. B. 364, 5, 
not IS. 

1 The consij^nor may stop ^oods in 
irnnsitu hetore llioy into the hands 
of the consignee, in case of the insol- 
vency of the latter; but if the con- 
signee assign the bills of lading to a 
third person for a valuable considera- 
tion, tlie right of the consignor as 
against such assignee is devested. 
Lickbarrow v. DIason, 2 T. R. 63 

2 'J'his decision was reversed in the Kx- 
chequer Chamber, 1 11. B. 357, and 
being from thence carried to the 
House of Lords, the judgment of the 
Exchequer Chamber was there re- 
versed, and a venire de novo awardctl. 

2 11. B. 211 

5 T. U. 367 

N. On this second trial a special verdict 
was found; and the ('ourt, willmut 
diocussing the question am vv, declared 
that they retained their former opinion. 

5 T. R. 683 
And see 6 T. R. I3l 
N. B. See an account, of this case, and 
a very full note of Mr. Justice Buller^s 
opinion delivered upon it in the House 
of Lords. 6 E. R. 20 — 36, 7t. 

3 If a factor, in consideration of goods 
being consigned to him, accept bills 
drawn by the consignor, and jiay part 

. of the freight, and become insolvent 
before the bills are due, and before the 
goods get into his actual possession, 
the consignor may stop them in tran- 
situ, Kinloch v. Craig, * 

3 T. R. 119—783 
N. B. This decision was affirmed in 
Horn, Proc, 

4 A trader here gives an order to his 
correspondent abroad to ship him cer- 


tain goods, which the latter procures 
upon his own credit, tvilliout naming 
the trader here, and sliips to him at 
the original price, charging only his 
commission : Held, that the corres- 
pondent abroad is so far a vendor as 
l)etween him and the trader here, that 
on the bankruptcy of the latter he 
may stop tli« goods m transitu by pro- 
curing the bill of Jading from the 
bankrupt’s brother; and this, though 
the trader licre had before his bank- 
ruptcy accepted bills drawn on him 
by his corresiiondent for the amount 
of the goods ; such acceptances prove- 
able under his commission, amounting 
at most to part payment for the goods, 
which does not take away the vendor’s 
right to stop in transitu, Feise v. 
JVray, 3 E. R. 93 

5 A. living at N. in Devonshire, ordered 
goods of jB. in London, who sent them 
by ship via Exeter, consigned to A,, 
and advised him thereof; on their ar- 
rival at Exeter they were delivered to 
C, a wharfinger, who received them on 
/L’s account, and paid the freight and 
charges : after their arrival A. wrote t© 

B, informinghim t liat in consequence of 
his alldirs being deranged he should 
not take the good<, and telling him 
lliat they were at Exeter ; at this time 
A. had committed an act of baiik- 
ruptcy, u)>on which bo was afterwards 
<Uclared abcinkrupt; B. applies to C, 
for the goods, and tendered him the 
freight and charges due, upon which 

C, promised not to deliver them out of 
his custody, hut afterwards did deliver 
them to the assignees of A,, though 

• indemnified by B,: Held, 1st, that B, 
had a right to stop the goods in the 
bands of C,; and, secondly, that he 
might maintain trover for them against 
Mills Ball. 2B.&P. 457 

6 A. agreed to buy some articles of plate 
of B. who was to get A.*s arms en- 
graven on them, and to pay for the 
engraving: Held, that a delivery to 
the engraver for that purpose was not a 
delivery to A. so as to defeat B,*s right 
of stopping the goods in transitu, the 
price of the goods not being paid by 
A, Owenson v. Morse. 7 T. R. 64 

7 A consignor’s right in stopping good.s 

i in transitu, is not taken away by the 
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consignee's having partly paid for the 
goods. Hodgson v. Loy. 7 T. R. 440 

8 A delivery by tlie coii.si^nor of goods 
on board a sliip chartered by the con- 
signee is a delivery to him, and the 
consignoi cannot afterwards stop them 
in transitu; but wliere the delivery was 
made on board surh a ship in Rus- 
sia, and by a law of that country, 
the owner of good-'^, in case of the 
bankruptcy of the vendee, may sue 
out process to retake his goods on 
board a ship, &c. and retain them till 
payment; and t lie owners hearing of 
the in>olvrncy of the vendee, applied 
to the (“iplain on hoard of whose ship 
the gootls had bet n delivered, to sign 
the bilh of lading to their order, 
which he complied with, without the 
necessity of suing out process; Held, 
that this was a substaniial compliance 
with such law, and that the captain, 
on his arrival here, was bound lo de- 
liver the goof Is to the order of the ven- 
dors, and not lo the a.‘isignecs of the 
vendee, who had become bankrupt. 
IvgUs V. Usherwood. 1 E. K. 515 

9 A trader in England charters a ship 
on certain conditions for a voyage to 
Russia, and to bring goods borne from 
his correspondent there, wdio accord- 
ingly ships the good.s on account and 
at ttie riak of the freighter, and sends 
him the invoices and bills of lading o< j 
tlie cargo: Held, that the delivery of i 
the goods on board such chartered ship 
<lo('S not preclude the right of the 
cons’gnor to slop the goods while in 
irunuiu on board the same to the ven- 
dee, in ca.se of his insolvency in the 
ineantirne, before actual deliver}^ any 
more than if they had been delivered 
on board a 'general ship for the same 
purpo.se ; And a demand of the goods 
having been made by the agent of the 
consignor upon the captain before 
liiey were unloaded, after which he 
delivered them lo the assignees of the 
vendee : Held, that the consignor 
might maintain trover again>t the as- 
signees. hohtlingk V. Inglis. 

3 E. R. 381 

10 It is not necessary, in order to divest 

the consignor’s right to stop in transitu, 
that the goods should have been taken 
by the hands of the consignee himself. 
Ellis V. Hunt, 3 T. R. 484 

1 1 An usage for carriers to retain goods 
as a lien f 9 r a general balance of ac- 
count between them and the consign- 


ees, cannot affect the right of the con- 
signor to stop the goods in transitu. 
Oppenheim v. Russell. 3 B. & P. 4^J 

13 Semb. that such a lien could not be 
established even by agreement between 
the caj rier and the consignor. 

3 B. & P. 43 

1 3 Where goods were con.dgned on the 
joint account of the consignors and 
consignee, and a bill of lading was 
sent to deliver the goods to the con- 
signee, or his assigns ; who afterwards 
indorsed and delivered it to the defen- 
dants upon condition of their making 
an advance to him on it, which they 
failed to do, but claimed to retain it as 
a security for prior advances : Held, 
that such indorsement and delivery ot 
the bill of lading did not divest the 
consignor’s right to stop the goods ifi 
transitu, upon the insolvency of the 
consignee, w'ho had not paid for them. 
Newsom V. Thornton. 6 E. R. 17 

14 Where the consignor of goods abroad 
advised the consignee by lei ter that he 
had chartered a certain ship on his ac- 
count, and inclosed him an invoice of 
the goods laden on board, which were 
therein expre.ssed to be for account 
and risk of the consignee, and also a 
bill of lading in the usual form, ex- 
pressing the deli cry to be made to 
order, &c. he paying freight for the said 
goods according to charter-party ; and 
the letter of advice also informed the 
consignee that the consignor had drawn 
bills on him at three months lor the 
value of the cargo; Held, that the in- 
voice and hill of Jading sent to the con- 
signee, and the delivery of the goods 
to the captain, vested the property in 
the consignee, subject only to be di- 
verted by the con.^ignor’s right to stop 
the goods in transitu in case of tlie in- 
solvency of the Ollier, And the con- 
signor’s agent having obtained posses- 
sion of the cargo under another bill 
of lading, and having refused to deli- 
ver it up unless the consignee would 
make immediate payment, which ho 
declined doing, but offered his accept- 
ances at three months in the manner 
before stipulated : Held, that the con- 
signee might maintain trover against 
such agent* without having tendered 
payment of the freight either to him 
or the captain, the defendant having 
possessed himself of the goods wrong- 
fully- Wallty V. Montgomery. 

3 E. R, 585 
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15 The consignor of goods abroad^ upon 
receipt of orders from a correspondent 
here, ships ijoods on account and at 
the risk of- the consignee, and takes 
bills of ladmg from the captain, 
making the goods deliverable to the 
consignor^s own order, and transmits 
one of such hills unindorsed, with the 
invoice, to tlie consignee, inclosed in a 
letter, informing him that he had 
drawn u;)on him for the amount; 
which hed).ul)ted not would meet due 
honour, and close the account ; and 
the consignor, by way of precaution, 
also sent another bill of lading, in- 
dorsed, to his own agent : Held, that 
upon the shipment, on account and at 
the risk of the consignee, the property 
in the goods vested in him, subject 
only to he divested by the consignor’s 
stopping them while in transitu; and 
that upon the arrival of the goods, the 
consignee having obtained possession 
of them from the captain by the pro- 
duction of his unindorsed bill of lading, 
the property became absolute in the 
consignee, however wrongfully parted 
with iiy ilie captain without a compe- ! 
tent authority from the shipper, and 
however answerable the captain might 
be to the slnpper on that account. 
Coxe V. Harden. 4 E. R. 211 

10 A trading licence from the Crown to 
British merchants to send a ship in bal- 
last to an < rieiny’s port, t ere to re- 
ceive ainl loatl a cargo, and import it 
into this country, by legalizing the 
purchase by tlie subject, lega]iz< s the 
sale by the enemy, and impliedly le- 
galizes the vendor-enemy’s right to 
stop the goods in transitu after their 
arrival in port here, upon the interme- 
diate insolvency of the vendees, after a 
}>art -pay Client, only, (wdiich was Offer- 
ed to be refunded,) and also to employ 
an agent here for that purpose : and 
fcuch agent having possessed himself of 
the goods, the assignees of the bank- 
7 apt vendees cannot recover from him 
the value of them in trover. Fenton v. 
Fcarson, 15 E. R. 419 

II. WHERE NOT. 

1 Where goods were consigned to A,, 
and on his becoming a bankrupt his 
assignee went to the inn where they 
were arrived, and put his mark on 
them, but did not take them away, 
because they had been attached there 
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by a creditor of the bankrupt; the 
consignor could not aflerwards stop 
' them because they were not then in 
transitu. Ellis v. Hunt and Dawes, 

3T.R.4G4 

3 Where a consignee, to whom the bill 
of lading was indorsed in blank, as- 
signed it over as a security for accept- 
ances given by the assignee not 
amounting to the value of the goods, 
and afterwards by an agreement be- 
tween them they became partners in 
the goods, by which agreement it ap- 
peared that the consignor had not been 
paid for them : Held, that the assignee 
of the bill of lading could not maintain 
trover against the consignor who stop- 
ped the goods in transitu upon the in- 
solvency of the consignee. Salomons 
V. Nisseji. 2 T. R. 674 

3 But in a subsequent case it was decided 
that the property of goods did pass by 
indorsemerit and delivery of the bill of 

I lading by the consignee to another 
bond fide for a valuable consideration, 
and without collusion with the con- 
signee ; although the indorsee knew at 
the tune that the consignor had not 
received money payment for his goods, 
but had taken the consignee's accept- 
ances payable at a future day not then 
arrived ; and that after such assign- 
ment of the bill of lading the con- 
signor could not stop the goods in tran- 
situ upon the insolvency of the original 
consignee. Cuniing v. Brown. 

9 E. R. 506 

4 One who has a lien on goods in his 

possession, if he afterwards deliver 
them to a ship carrier to be conveyed 
on account and at the risk of his prin- 
cipal though unknown to the earner, 
cannot recover his lien by stopj)4ng the 
goods in transitu, and procuring them 
to be re-delivered to him by virtue of 
a bill of lading signed by the carrier 
in the course of his voyage. Siueei v. 
Pym. I E. R. 4 

5 B. SL trader in London ordered goods 
to be shipped to him by D. ^ Co. his 
correspondents at Dantzic, who were 
to draw for the amount on F. at Ham- 
burgh (who had agreed to accept the 
bills upon receiving commission on 
the amount, and the bills of lading and 
invoices were to be transmitted by 
D. Sf Co. from Dantzic to F. at Ham- 
burgh, who was to foTvvard them to B. 
in London ; and F, accordingly ac- 
cepted the bills of exchange drawn 
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upon him ; and on the receipt of the 
hills of lading:, transmitted the same 
(which were made out to the order of 
the shippers, and not indorsed) to B. 
in London, who received them, toge- 
ther with the invoices and letter of ad- 
vice, five days after the act of bank- 
ruptcy committed by him. K also 
became bankrupt, and the bills of ex- 
change drawn on him by D. Sf Co. 
were obliged to be taken up and paid 
by themselves : Held, 1st, that F. had 
no right to stop the goods hi transitu, 
being no more than a surety for the 
price, and not vendor or consignor; 
2ndly, that one who was general agent 
of F. in /i07?do7i,having obtained the bills 
of lading from the bankrupt, after his 
bankru])lcy, upon an agreement, when 
the goods arrived, to dispose of them, and 
to apply the net proceeds to the discharge 
of such hills as had been drawn against 
the goods, had no authority to retain the 
proceeds against the assignees of B. the 
bankrupt, either in respect of F. or in 
respect of a stopping in transitu on be- 
half of X). Sf Co., the shippers, who 
after his possession of them, and after 
trover commenced by B.’s assignees 
for the value, sent a letter to him ap- 
proving of his having obtained posses- 
sion of the bills of lading and the 
goods, for at any rate there was no 
adverse stopping in transitu, but the 
goods were obtained by agreement with 
the vendee after his bankruptcy, even 
if the defendant could be considered an 
agent for the shippers at the time by 
relation. Siffken v. Wray. 6 E. R. 371 
G A number of bales of bacon, then 
lying at a wharf, having l)een sold for 
an entire sum, to be paid for by a bill 
at two nionihs, an order was given to 
the wharfinger to deliver them to the 
vendor; who went to the wharf, weigh- 
ed the whole, and took away several 
bales, and then became bankrupt; 
whereupon the vendor, within ten 
days from the time of the sale, ordered 
the wharfinger not to deliver the re- 
mainder: Held, that the vendee had 
taken possession of the whole ; and 
that the vendor had no right to stop 
w hat remained in the hands of the 
wharfinger; though by the custom of 
the trade the charges of warehousing 
were to be paid by the vendor four-- 
teen days , after the sale. Jlamrnond v. 
Anderson* 1 N. R. 69 

7 The defendants having sold a quantity 
3 


of timber, then lying at their own 
wharf, to D,, for bills payable at a 
future day; which timber was then 
marked by D., and a small part of it 
was forwarded by the defendants to 
one place, and part to another ; and 
then Z)., before the time of payment 
arrived, sold the whole to the plaintitl^ 
who notified such sale to the defend- 
ants, and was answered that it was 
very well; and then, in the presence of 
the defendants, the plaintiR marked 
all the timber lying at their wharfi 
and afterwards marked that which had 
been forwarded to the other two 
stages : Held, that the defendants, after 
such assent to the transfer, and such 
markingby the plaintifi) could not re- 
tain or stop any of the timber as in 
transitu upon the subsequent insol- 
vency, before the day of payment, of 
!>., the original vendee, to whom pay- 
ment had been made by the plaintilf; 
whatever question there might have 
been as between the original vendors 
and vendee. Stoveld v. Hughes. 

14 E. R. 30& 

III. TIIANSITUS WHERE DETERMINED. 

1 A. 'dt Q, foreign port, ships goods by 

the order and on tlie account of B., to 
be paid for at a future day ; and bills 
of lading are accordingly signed by 
the master of the ship. One of the 
bills is immediately transmitted to B , 
who, before the arrival of the ship at 
the place of destination, sells the goods, 
and indorses the hill of lading to C. 
After the arrival of the ship, and a 
delivery of part of the goods to tl]e agent 
of C., B. becomes bankrupt, without 
having paid A. the price of the goods. 
Ily this delivery the transitus is at an 
end as to tiie whole, of the goods. 
Sltibey V. Heyward. 2 H. B. ^04 

2 Where A. and B., traders, living in 
London, were in the course of order- 
ing goods of the defendants, cotton 
manufacturers at Manchester, to lx* 
sent to M. and Co. at Hull, for the 
purpose of being afterwards sent to 
the correspondents of A. and B. at 
Hamburgh ; and on the 31st of March 
A. and B. sent orders to the ddend- 
ants for certain goods to he sent to M. 
and Co. at Hidl, to be shipped for 
Hamburgh as usual : Held, that as be- 
tween buyer and seller the right of the 
defendants to stop all in transitu was 
at an end when the goods came to the 
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possession of M, and Co, at. Hull ; for 
they were for this purpose tht appoint 
cd agents of the vendees, and received 
oniers from them as to the ulterior 
destination of the goods ; and the goods 
after their arrival at Hull, were to re- 
cede a new direction from the vendees. 
Dixon V. Baldwin, 5 E. R. 173 

3 A, the general agent in London of 
B, and Co. a house at Paris, with 
])ower to export for them to such 
markets as he should think hi, pur- 
chased goods in the name of B, and 
Co. of C, at Manchester, and directed 
them to be st nt to D, a packer in Lon 
don. After their arrival, A. had some 
of the goods unpacked and sent away, 
and the remainder repacked. New- 
then arrived of the failure of B, and 
Co.: Held, that the goods in D.’a 
hands were no longer in transitu, and 
that C had no right to stop them. 
Leeds v. Wright. 3 B. & P. 320 

4 Where a trader has no warehouse of 
his own, but uses that of his packer for 
receiving goods consigned to him, the 
ironsitus of such goods is at an enti, 
upon the delivery of them to tht 
packer. Scott v. Pettit, 3 B & P. 469 


5 A of Newcastle shipped goods for 

London to order of B. ; before their 
arrival B. wrote to say that he was in 
failing circumstances, and would not 
apply for the goods on their arrival. 
To this A, returned a general answer 
without making any mention of the 
goods, but immediately left Newcastle 
for London, and on his arrival ap])lied 
at the wharf of C., where the goods 
had in the mean time arrived (and 
where goods shipped for B. usually 
were landed and kept till sent for by 
him) tendering the freight and charges 
paid for the goods, and reipiiring a 
delivery of them, which was refused, 
unless upon payment of a general ba- 
lance due from B. to C, for wharfage : 
Held, that the contract as between A, 
and B. having been rescinded previous 
to the arrival of the goods, C had no 
right to retain against A. ior a general 
balance due to him from B. Richard^ 
son V. Goss, 3 B. & P. II 9 

6 Semhle, that the goods were no longer 
in transitu when arrived at the wharf 
of C. where tiie goods of A, were 
usually landed and kept. 

3B. &P. 119 


TAXES. 


1. ON LAND. 

11. PIIOPERTY. 

III. ASSESSED. 


I. ON LAND. 

1 The appointment of clerks to the | 
commissioners under the Land "Ja\ 
Act, 23 G, 3. c, 4. is at least for a year. 
Ilex V. The Commissioners of the Land 
Tax for St. Martin's {IVestnimster.) 

1 T R. 149 

S Buildings of a college in one of the 
universities taken into and made part 
of the college between the passing of 
the 6rst Land Tax Act and the Act 
which made that tax perpetual, an 
exempted from the land-tax. All 
Souls* College v. Costar, 3 B. & P. 633 

3 But where a college, soon after thi 
passing of the first Land Tax Act. 
purchased lands of a parish under a 
private Act of Pa; hament, which pro- 
vided that the college should pay all 
taxes which the premises then were. 


or should thereafter be subject to; it 
was held that the lands puichafeed 
were not exempted from the land tax. 

3 B. & P. 633 

4 A house within the limits of an hos- 

pital, appropriated to an officer of the 
ho>pital for the time being, is not as- 
sessable to the land-tax. Harrison v. 
Bulcock. 1 11. B. 6S 

5 Houses built on land emhanked from 
the Thaiyies in pursuance ohtai. 7 G. 3. 
c. 37. which vests those land.s iu the 
owners, free from taxes, are not liable 
to be assessed to the general land-tax 
imposed by 27 G. 3., thougli the latter 
is conceived in general terms, and is 
subsequent in point of time to the Act 
creating the exemption. The Land 
Tax Acts, though in form annual, 
being con idered, in fact, as perma- 
nent. Williams v. Pritchard, 

4 T. R. 2 

And see 8 T. R. 473. 

6 Under a covenant in a building lease 
by the tenant to pay all the taxes, ex- 
cept the land-tax, the landlord is only 
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to pay the old land-tax, and not the 
additional land-tax occasioned by the 
improvement of the estate. Hyde v. 
miL 3 T. K. 377 

And see Rex v. Scott. 3 T. K. 602 

II. PKOPERTY. 

1 A distinct covenant in a lease, where - 1 

by the tenant bound himself to pay 
the properly-lax, and all other taxes 
imposed on the premises, or on the 
landlord in respect thereof, thougfh 
void and illegal by the stat. 46 G. 3. 
c. 65. 5. 115. will not avoid a separate 
covenant in the lease for payment of 
rent clear of all parliamentary taxes, 
&c. generally ; for such general words 
w ill be understood of such taxes as the 
tenant might lawfully engage lo defray. 
i^askell V. King, HE. II. 165 

2 Where the defendant, by indenture 
made since the passing of the 46 G. 3. 
c. 65., demised to H. certain pre- 
mises, reddendo 40/. annually, clear 
of land-tax, property- tax, &c., and 
J, H. covenanted to pay the said 
yearly rent in the manner the seme was 
reserved to he paid as aforesaid, and to 
pay the land-tax, property-tax, &c. : 
Held, that by s. 115., coupled with 
s, 195. of the said Act, so much of the 
reddendum and covenant as stipulated 
for payment of the rent clear of de- 
duction on account of property-tax 
was void, but the residue was good, 
for payment of the rent, subject to 
such deduction ; and therefore the 
plaintiff, who had paid a deposit as 
j)urchaser of the said rent, was not 
entitled, on the above ground of ob- 
jection, to recover back his deposit 
from the defendant, who had engaged 
to make a good assignment of the 
said rent. Fuller v. Abbott. 

4 Taunt. 105 

3 A tenant is not entitled to deduct 
IVom the rent paid to his landlord 
more property-lax than is assessed 
on the premises under schedule A., 
although the property-tax assessed 
under both schedules, A. and B., does 
not amount to two shillings in the 
j)ound on the rent: and the assess- 
ment, not the collectors* receipt, is the 
criterion how much the tenant may 
deduct. Gabell v. ShevcU. 

5 Taunt. 81 

4 A lease rendering rent clear of land- 
lord*s properfy-tax is good us a lease 


rendering the same rent subject to a 
deduction thereout of the property- 
tax. Tinckler v. Prentice. 

4 Taunt. 549 

5 Where the tenant of premises under 

a lease, and at a rent payable half- 
yearly, agreed to pay all taxes, except 
the landlord*s property* tax, which 
the landlord agreed to allow, and the 
tenant agreed to lay out 20/. in 
repairs, which the landlord also agreed 
to allow, but afterwards distrained for 
half-a-year^s rent, and .sold to the 
whole amount, wiliioiit allowing either 
for repairs or property-tax, which he 
knew the tenant had paid to the col- 
lector: Helil, that the tenant might 
recover, in respect of the property- 
tax, but not in respect of the repairs, 
in an action for money had and re- 
ceived against the landlord Graham 
V. Tate. 1 M. & S. 609 

6 Defendant having covenanted to pay 
plainlifl* 300/. in 12 months, with 
interest, in the mean time it is no an- 
swer to an action of defendant for the 
300/. and interest, to plead a covenant 
in the same imlenturc that the defend- 
ant should pay the property-tax in 
res})ect of the 300/. ; ibr the plea does 
not shew that the covenant attached 
on the interest of that 300/. ; and the 
covenants so exhibited appear to be 
independent; and, therefore, though 
the latter should he void (l>y 46 G. *3. 
c. 65. s. 115). yet that w ill not avoid 
the other independent covenant for 
payment of the 300/. and interest. 
I^'igg V. SUultleworth. 13 E R. 87 

7 In debt for rent, the tenant may plead 

as to part, that he has paid landlord’s 
property-tax to that amount, in re- 
spect of the rent due to the plaintift* 
claimed by the declaration, after he 
has in fact paid the lax. Tinckler v. 
Prentice, 4 Taunt. 549 

8 It is not enough to plead that the de- 
fendant was on the premises at a 
short time before sun-set on the rent- 
day, ready to pay, without averring 
that he was there long enough before 
sun-set to have counted the money. 

4 Taunt. 549 

III. ASSESSED. 

See PAVING ACTS, ante, page 660. 

POST-HORSE DUTY, ante, page 559. 

1 If a constable- wick consist of several 
hamlets, and two colleclot's of the 



/lisessed [TAXES. III.— TENANTS IN TAIL.] after pomUUty. 


duties on houses, &c. are appointed 
for each hamlet, and the collector or 
collectors of any one hamlet fail in 
duly payinj^over the money collected, 
the particular hamlet only where the 
collector or collectors have failed, is li- 
able to a re- assessment undergo G. 2. 
c. 3. and not the whole const able- wick. 
Barrs v. Dighy. 1 N. R. 281 

2 The statute 7 G. 3. c. 37. exempt- 
ing^ the owners of certain lands em- 
banked from the river Thames from 
all taxes and assessments whatsoever, 
does not exempt the occupiers of 
houses built on such lands from the 
payment of the house and window- 
duties imposed by the statute 38 G, 
3. c. 40. Ferchard v. Haywood. 

8 T. R. 468 


3 Under a covenant by a tenant for the 
payment of 80f yearly rent, all taxes 
thereon being to him allowed; and 
also that he would pay all further or 
additional rates on the premises, or 
on any additional buildings or im- 
provements made by him ; and a co- 
venant by the landlord to pay all rates 
on the premises or on the tenant, in 
respect of the said yearly rent of 80/., 
except such further or additional taxes 
as may be assessed on the demised pre- 
mises ; the tenant is bound to defray 
nil increase* of the old as well as any 
new rates, beyond the proportion at 
which the premises were rated at the 
time of the deed, which was 20/. in 
respect of the 80/. rent. Graham 
V. Wade. 16 E. R. 29 


TENANTS IN TAII. 


1 A conveyance by tenant in tail by 

lease and release, neither bars the is.'^ne 
in tail, nor works a discontinuance: 
but it passes a base fee, voidable by 
the issue in tail by ent^ 3 ^ Doc d. 
Neville V. Rivers. 7 T. R. 276 

2 Tenant in tail by lease and release, 

previous to her marriage conveyed to 
trustees to the use of herself till the 
marriage, then to the husband for life, 
then to herself for life, then to the first 
a:id other sons of the marriage, &c. ; 
tenant in tail died before the husband, 
leaving a son : Held, that the husband 
w as not entitled to a life-estate either 
under the settlement, or by the cur- 
tesy. 7 T. R. 276 

3 and B. being tenants in tail under 
a devise, A, conveys his moiety to B. 
in fee, by lease and release, with a 
covenant to levy a fine ; this creates a 
base fee in B., which estate was after- 
wards eonfiriued by the fine, fhough 


that was not levied till after the death 
of the releasee. Doe d. Gregory v. 
Whichelo. 8T. R. 211 

4 By settlement before marriage the 
husband ’s estate was conveyed to trus« 
tees, to the use of the husband for life 
suns waste, remainder to trustees to 
))reserve contingent remaindei's, re- 
mainder to the use of the wife /or life 
for her jointure, and in bar of dower^ 
remainder to the tir^t and other sons 
of the marriage in tail male, remain- 
der to the first and other daughters in 
tail male, remainder to the heirs of the 
body of the husband and wife, re- 
mainder to the right heirs of the hus- 
band ; the wile survived the husband 
and had no issue : Held, that she was 
tenant in tail after possibility, tliat 
she was unimpeachable of waste, and 
was entitled to the property of the 
’ timber when cut by hci*. Williams 
V. IVUliams. 12 E. lu 2(19 
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TENDER. 


1. FORM OF, AND HOW MADE. ! 

II. HOW PLEADED. 

III. EFFECT OF. 

I. FORM OF, AND HOW MADE. 

N. B. See AFFIDAVIT, 1. ante, pages 
25, 4i. 

PAYMENT OF MONEY INTO 

COURT, mUc, page 502. | 

1 A tender of bank-notes is good, un- 
less specially olijected to on that ac- 
count at the time. Per BuUer, J. 
in the case of Wright v. Read. 

3 T. R. 554 

[.See statutes 37 G, 3. c. 45. 91.; 
and^SG.^. c. 1] 

2 Bank-notes are not made a legal ten- 

der by the 37 G. 3. c. 45. Grigby v. 
Oakes. 2 B. & R *5^6 

8 Where defendant came into possession 
of goods wrongfully, no tender is ne- 
cessary of freight, &c. paid by him 
in order to enable plaintiff to maintain 
his action. Lempriere v. Pasfey. 

2 T. R, 485 

4 To make a legal tender, there must 

either be an actual oficr of the money 
produced, or the production of it 
must be dispensed with by the express 
declaration or efphvalent act of the 
creditor : Therefore, where the de- 
fendant, on dejiarling from home, 
left 10/, with his clerk for the plain- 
tiff; of whicli the clerk informed the 
plaintiff when he called and demanded 
a larger sum ; and the plaintiff said 
he would not receive the 10/., nor any 
thing le.ss than his whole demand ; 
but the clerk did not offer the 10/. : 
this was held to be no tender. Thomas 
V. Evans. 10 E. R. 1 01 

5 A tender by the agent of defendant, 
of the w hole sum demamled by plain- 
tiff by pulling out his pocket-book, 
and oflering, if be would go into a 
neighbouring public-house, to pay it, 
w hich the ]>laiTitiff refirsed to take, is 
good, although the agent is only au- 
thorized by the defendant to tender a 
sum short of the whole sum demanded, 
and oilers the re.st at his own risk. 
Read v. Goldring. 2 M. & S. 80 

6 A creditor tells his clerk, previously 
authorized^ to receive moiu?y, not to 


receive a sum if offered him by a cer- 
tain debtor, for that he had put it into 
the hands of his attorney, and the 
clerk, on tender made, refuses to re- 
ceive the money, and assigns the rea- 
son : Held, that this is a good tender 
to the principal. It is no objection to 
a tender that the cieditor had pre- 
viously put the matter into his attor- 
ney’s hands. Moffat v. Parsons. 

5 Taunt. 307 
S.C. 1 Marsh. 55 

II. HOW PLEADED. 

1 A defendant cannot plead non assump^ 
.sit as to the whole, ami a lender as to 
part. Maclellan v. Howard. 

4 T. R. 194 

2 A defendant in an action on a bond 

cannot plead non est factum, and a 
tender as to part. Jenkins v. Ed* 
wards. 5 T R. 97 

3 If A. B. and C. have a joint demand, 

and C. has a separate demand on D. 
and D. offers A. to pay him both the 
debts, which A. refuses without ob- 
jecting to the form of the tender, on 
account of his being entitled only to 
the joint demand ; 1). may plead this 
tender in bar of an action on the joint 
demand, and should state it as a ten- 
der to A. B. and C. Douglas v. Pa- 
trick. 3 T R. 683 

4 It is no answer to a plea of tender 
before the exhibiting of the plaintiff’s 
hill, that the plaintiff had, before such 
tender, retained an attorney and in- 
structed him to sue out a latitat against 
the defendant, and that the attorney 
had accordingly applied, before the 
tender, for such writ, which was after- 
w ards sued out. Briggs v. Calverley. 

8 T. R. 629 

5 A pica of tender after the day of |)ay- 

ment of a bill of exchange, and before 
action brought, is not good ; though 
the defendant aver that he was always 
ready to pay from the time of the 
tender, and that the sum tendered 
was the whole money then due, owing, 
or payable to the plaintiff in respect 
of the bill, with interest, from the 
time of the default, for the damages 
sustained by llie plaintiff! Hume v. 
Peploe. 8 E. R. 168.. 
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6 A replication to a plea of tender, 
stalinj^ an orii^inal writ sued out and 
returned before the tender, but not 
proceeded upon, and then a second 
original writ sued out after the ten- 
der, and proceeded upon, but uncon- 
nected with the first writ, is no answer 
to the plea. Stratton v. Snviqnac. 

3 B. & P. 330 

III. EFFECT OF. 

i If a writ be returnable in the first 
return of the Term, and the defendant 
give notice that the debt and costs 
will be paid before the appearance 
day, and accordingly tender the debt 
and costs of the writ before that day. 


the plaintiff is not entitled to the costs 
of a declaration, delivered de htnc 
esse. Partington v. Williams. 

2 N. R. 398 

2 A tender admits the contract and 
facts stated in the declaration : there- 
fore, where a count averred, that in 
consideration that plaintiff w^ould let 
to the defendant certain tithes, the 
defendant agreed to pay 41/. and that 
the plaintiff did let the said tithes, 
and did permit the defendant to take 
them, a tender on all the counts, ge- 
nerally, precluded the defendant from 
shewing a legal interruption to his 
taking them, if any such interruption 
had subsisted. Cox v. Brain. 

3 Taunt. 95 


TIME— COMPUTATION OF. 


1 Where computation of time is to be 
made from an act done, the day on 
which the act is done is to be included 
in the reckoning. Castle v. Biirditt. 

3 T. R. 623 

2 Therefore, when the law requires that 
a month's notice of an action be given, 
the month begins with the day on 
which the notice is served. 

3 T. R. 623 

3 And where the statute 21 Jac. 1. c. 

1 9. s. 2. enacts that a trader, l 3 u‘ng in 
prison two months (/. e. lunar months) 
after an arrest for debt shall be ad- 
judged a bankrupt, that includes the 
day of the arrest. Glassington v. 
Ratvlins. 3 E. R. 407 

4 When the word month is used in a 

statute, without the addition of cakn- 
dar, or any other words to shew that 
the legislature intended ealendary it is 
understood to mean a lunar month. 
Lacon v. Hooper. 6 T. R. 224 

5 The word month may mean lunar or 
calendar month, according to the in- 
tention of the contracting parties : 
therefore, where upon a sale of land 
on the 24th of January, it vvas agreed 


by the conditions of s ile, that an 
abstract of the title should he deli- 
vered to the purchaser within a fort- 
night from the date thereof, to be 
returned by him at the end of two 
months from the said date, and that a 
draft of the conveyance should be de- 
livered within three months from the 
said date, to be re-delivered within 
four months from said dale, and the 
purchase to be completed on the 24tli 
of June, making a period of precisely 
five calendar months from the date of 
the sale and conditions, the word 
months was held to mean calendar 
and not lunar months, by reference 
to the whole period fixed for the com- 
pletion of the contract. The condi- 
tion for delivery of the draft of the 
conveyance within three months, was 
not a condition precedent with re- 
spect to its delivery within the precise 
time. Lang V. Gale. 1 M. & S. Ill 
6 The first section of the Annuity Act, 
requiring the deeds to be enrolled 
within twenty days of the execution, 
&c. means twenty days, exclusive of 
the day of execution. Ex-pavte Fal- 
con. 5 T, R. 283 
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TITHES. 


I. ACTION FOR — BY WHOK BROUGHT. 

II. EXEMPTIONS FROM PAYMENT OF. 

III. HOW SET OUT. 

IV. HOW TAKEN AWAY. 

V. COMPOSITIONS FOR — WHEN AND HOW 
DETERMINED. 

VI. PLEADINGS AND EVIDENCE. 


I. ACTION FOR BY WHOM BROUGHT. 

1 If A, execute a lease of titlies to J5. 
on a day subsequent to tlieir sever- 
ance, but previous to their beinj^ car- 
ried away by the landholder, B. can- 
not maintain an action on 2 & 3 Ed. 
6. c. 13. as the right to the tithe 
vested in A. immediately on the se- 
verance. Wyburd v. Tuck. 

1 B. P. 458 

2 Stuare, Whether if one only of two 
joint tenements execute an assignment 
of a lease of tithes, the person claim- 
ing under that lease can support an 
action for not setting them out ? 

1 B. & P. 458 

II. EXEMPTIONS FROM PAYMENT OF. 

1 By a grant of all tithes arising out of, 

or in respect far ttis, lands, ike. the 

tithes arising out of, and in respect of 
rights of common appurtenant to such 
farms or lands will pass. Lord Guy- 
dir V. Foakes. 7 T. R. 041 

2 The rule of law' for determining what 
is barren ground within sin*, 2 and 3 
Ed. 6. c. 13. is whether the land is of 
such a nature as to require an extra- 
ordinary expense in the manuring or 
tilling, Vo bring it into a proper state 
of cultivation, and not whether it is, 
or is not, in its nature so fertile as 
after being ploughed and sown to 
produce of itself, without manuring, 
a tillage or crop, worth more than 
the expense of ploughing, sowing, 
and reaping. Warwick v. Collins. 

2 M. & 8. 349 

III. HOW SET CUT. 

1 Corn being titheable of common right 
in the sheaf, it is not competent for 
the farmer, without a custom, after 
general notice to the parson that he 
7 


should begin to reap on a certain Jay, 

i or as soon after as the weather would 
permit, (and in fact the reaping conti- 
nued for about a fortnight) but before 

I tithing to put all the sheaves when 
hound immediately into large shocks 
or riders, consisting of eight sheaves set 

1 up on their ends against each other, 

! with two covering sheaves placed rooi- 

wise on the top, for the purpose of 
protecting the whole against bad wea- 
ther, from which shocks the 10th 
sheaves were afterwards drawn, with- 
out taking the rest of the shock to 
pieces, and the rest of the wheat shocks 
were removsr J from the ground in two 
hours, and the oat shocks in halfan hour 
afterwards ; for the parson has thereby 
no reasonable opportunity of com- 
paring the 10th with the other 9 
sheaves, as he is entitled to have ; but 
the corn ought to he tithed in the 
sheaf, before it is made up into shocks 
or riders. Shallcross v. Fowls. 

13 E. R. 261 

2 Though by the general rule, a farmer 
may not at his pleasure tithe and 
carry pari of a field of corn wliieh ha- 
been c:ut;, before ike whole he tithed, 
and then procee d to another field, &,c:. 
so as to oblige the parson to conu 
again to the same field at another time 
to take his tithe ; which general rule,, 
however, being levelled against fraud, 
vexation, and caprice, must, where 
these have no application, be under- 
stood with all necessary exceptions ol 
partial ripeness and weather, the neg- 
lect of which would be prejudicial to 
the crop ; yet there is no rule of 
law which obliges a farmer (all fraud 
and vexation apart.) to tithe the whole 
of that pari of a field which lies in onr 
parish before he proceeds to tithe any 
part of the same field lying in another 
parish : And therefore, where a far- 
mer cut the whole of a field lying in 
two parishes, and after cocking and 
tithing part in one, proceeded to cock 
and tithe part in the other, and the 
weather being catching, carried that 
part which was tithed, the day before 
the rest of the field ; held, that thi> 
being done bond fide, was lawful. 
Leathes v. Levinson* 


12 E. R. m 
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3 In an action on the stat. 2 and 3 Ed, C. 

c. 13. for not setting out the tithe of 
wheat, barley, oats, peas, and vetches ; 
the jury found a custom throughout 
the parish for the parson to take the 
eleventh shock of wheat, and the 
eleventh cock of barley, &c. ; Held, 
that there was a sufficient considera- 
tion for the custom as to the wheat, 
it appearing that the farmer had al- 
wa 3 ^s been used to put the sheaves 
into shocks, and in case of bad wea- 
ther to open them to dry, and there- 
fore the custom was good : hut as to 
the barley, &c. there was no sufficient 
consideration, it appearing that the 
farmer only put them into cocks’with- 
out doing any thing farther, except 
that in case of wet weather, before 
the parson tithed them, he opened 
the cocks of barley and oats, and put 
them up again, which was in fact for 
his own benefit : the custom therefore 
as to the barlcj^ oats, ptas, and 
vetches, was held void. Smyth w 
Samhrook, 1 M. & S. 6G 

4 Hops are by law titheable after they 
are gathered from tlie bind; and a 
custom to set out the tithes by the 
tenth row, or by the tenth hill, where 
the rows are unequal, leaving the 
binds uncut, and the (K)les standing, 
cannot be supported. Knight v, Halsey. 

7 T. R. 86 

[Affirmed in Do?n. Proc. 2 1>. & 
P. 172.] 

5 At common law, grass is titheable in 

grass cocks, after having b<3en tedded 
in the process of making it into hay. 
Newman v. Morgan. 10 K. R. 5 

6 The common law mode of tithing 

h^y is in the cocks into which the 
grass is first collected after cutting and 
tedding; although the parson cannot 
conveniently make his tithe into hay 
while the parishioner is making his 
nine parts, without either mixing the 
whole again, or committing a trespass 
by treading on the parishioner^s hay. 
The common law mode of tithing 
wheat is in the sheaf and not in the 
shock; the parishioner must in all 
cases leave his nine parts in the field 
a reasonable time for the parson to 
compare his time with them. Halli- 
well V. Trapps. 2 Taunt. 55 

7 The tithe of turnips drawn to feed 
cattle, held to be properly set out, by 
being throun aside, as drawn, on a 


ridge opposite for the parson, without 
being set out in heaps for him ; the 
fanner not pulling the nine parts into 
heaps for himself. Blaney v. Whiln^ 
her. ICE. R. 12, t?. 

IV. now TAKEN AWAY. 

1 A parson is not entitled to carry his 
tithes home by every road which the 
farmer himself uses for the occupation 
of his farm. Cobb v. Selby. 

2 N. R. 4GG 

2 Semblcy that he may only use such 

road as the fanner does for the occu- 
pation of the close in which the tithe.s 
gicw. 2 N. R. 46G 

3 Due notices having been given to the 
parson of tlie setting out the tithes of 
fruit and vegetables in a garden ; 
which were accordingly set out on 
the days specified; and the tithes 
not having been removed at the dis- 
tance of a inonlli afterwards, when 
they had become rotten; a notice 
then given by the owner, to remove 
the tithed fruits and vegetables within 
two days, otherwise an action would 
be commenced against the parson, is 
sufficient notice of their having been 
set out, whereon to found an action, 
if they he not removed : And due 
notices having been given of setting 
out tithes of garden vegetables and 
field barley, on certain days between 
the lllh and IGih of September, a ge- 
neral notice on the 17th to the parson, 
to lake away all the tithes of plaintiff's 
lands within tw'o days, is sufficient 
whereon to found the like action. 
Kemp V. Fikivood. 

11 E. R. 358 

V. COMPOSITIONS Poll — WHEN AND HOVV 
DETERMINED. 

1 If a composition for tithes is made by 
A. as proprietor, and he leases them 
to B. whose interest is afterwards put 
an end to by A. before any alteration 
is made in the composition, A. cannot 
determine it without six months' no- 
tice. Wyburd V. Tuck. 1 B. & P. 45B 

2 If the bargainee of tithes for one year 
underlet them to the several occupiers 
of the land, no notice to determine 
the underletting needs to be given by 
the bargainee of the same tithes for 
the following year. Cox v. Brain. 

3 Taunt. 95 

X X 
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3 Compositions for tithes cease on tin’ 

death rtf the inninihcnt vvitli wi'toni 
they were inade, i\t lea^t as to his 
successor; but if’ the suecesso' con- ! 
timie to receive the next payment 
clue after the death of his preih ces- 
sur, he can only he accountahle to the 
executors for -uch portion of it as the 
value of the tithes, if paid in kind, 
accruinj[r due between the last compo- 
sition received by the late incumbent 
and his death, would have amounted 
to ; and not pro 7'fl^a, according to the 
time which had run before his death 
from the la&t payment. Willumm v. 
Poii vll. " lOE. R. 2G9 

4 W'herc a composition for tithes had 
been lon^ paid by the farmer, and 
two years before the action of debt 
brought on the stat, 2 and 3 Ed. 6. 
c. 13. for not setting out the tithes, 
the vicar, in a conversation with the 
farmer, demanded his tithes vicarial ; 
on which the other tendered him 405. 
(the annual composition), which the 
vicar refused to take, but assigned no 
rca.son for his refusal ; this was held 
to be no evidence of a notice to de- 
termine the coinjiosition, which notice 
ought to be unequivocal ; and held 
also that the farmer, not having de- 
nied the vicar’s right to tithes in kind 
before the action brought, was not 
precluded from taking objection to 
the action at the trial, for want of a 1 
proper notice to determine the com- 
position, analogous to a notice to quit 
land, by putting the vicar to the strict 
proof of his right to tithe in kind. 
tdl v. Wilson. 

12 E. R. 83 

5 A notice on the 8th to determine a 
composition for tithes from year to 
year, commencing on the 29th of 
Septetnher, is not a .sufficient notice. 
JJewit V. Adams. (In Dorn. Proc.) 

12 E. R. 84, n. 

VI. PLEADINGS AND EVIDENCE. 

Blundell v. Howard, 1 M. & S. 292. 
Post, tit. WITNESS, Examination of. 

1 Though the proprietor of tithes leave 
them on the land more than a reason- 
able time after they are set out, and 
after he has notice thereof, the owner 
of the land cannot justify in trespass 
turning in his cattle upon the land to 
depasture it in the usual course of 


husbandry, whereby the cattle con- 
sumed ibe tithes; but his remedy is 
either by di-lress of the tilbes as da- 
mage feasant, or by action Williams 
V. Ladner S T. K. 72 

2 In del)t on statute 2 and 3 lid, (). c. 

13. for not setting out til bo, where 
the flcclaration stated that they were, 
W’ithin forty years next before the sta- 
tute, of right yielded and payable, and 
yielded and paid, evidcuce that the 
land had always been remembered to 
be in pasture, and had never within 
living memory paid any tithe, is not 
sufficient to defeat the action. Mit- 
chell V. Walker, 5 T. R. 2GO 

3 But where the declaration only stated 
that tithe had been yielded and paid 
forty years before the statute, and 
there was no evidence of its ever hav- 
ing been paid at all : Held, that ilic 
plaintiff could not recover. Lord 
Mansfield v. Clarke. .5 T. R. 2G4, n. 

4 In debt for substraction of tithes oi 

any particular article, the plaintiff 
though he allege the tithe of that ar- 
ticle to have been “ granted, yielded, 
and paid, and of right due and pay- 
able,^’ on the land in question 40 
years next before the making of tlu' 
stat. of Ed. G. need not prove that the 
particular article was cultivated there 
at that time; but it lies on the defen- 
dant to prove that it was not. Ilalli- 
ivcll V. Trapps. 2 N. R. 173 

5 In an action on the stat 2 and 3 Ed. 

G. c. 13. for the treble value of lithe 
corn omitted to be set out, it is not 
enough for the defendant to shew tlic 
existence, in fact, of a custom in the 
parish to set out the eleventh instead 
of the tenth mow ; for the validity, as 
well as existence of such a custom, is 
properly triable in this form of action, 
though penal in its nature ; being 
given to the party grieved, and his 
only remedy at common law for sub- 
straction of the tithe due tg him. 
Phillips v. Davies. 8 E. R. 17H 

0 No evidence is sufficient to support a 
real composition, unless it have re- 
ference to a deed. Knight v. Halsey. 
( in error. J 2 B. & P. 206 

7 Evidence, that the parishioners liave 
treated with a proprietor for a com- 
position, is not alone -ufficient to 
establish his possession ol‘ ubie> lu an 
action on the statute 2 and 3 Ed» 6. 

■ V. 1 3, Wybia d v. Tuck4 

1B.&P.458 
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8 The rector of Bromfidd parish having 
from the year 1765, (as fir back as 
living testimony could carry it) to 1799, 
received the tithes of a certain meadow 
called the Demesne y lying in a part of 
the township of Kehic, in the parish of 
Holme Cuhramy without interruption 
or claim from the rector of that 
parish (olh« r fiarts of Kelsick lying in 
Bromfield) conveyed to the plaintifl* 
in 1779, a messuage and lands in 
Kelsic in the parish of Bronijlcld ; and 
also all tithes of corn arising ivithln 
the township of Kelsic aforesaidy or 
within the town fields, territories, pre- i 
cincts, or titheablc places thereof: 
Held, that this was evidence against 
the occupiers of the Demesne meadow, 
though lying in Holme Cultram parish, 
of a title to the tithes in the rector of 
Bromfield before the conveyance to the 
plaintiff and that the wonls of the 
deed w'ere sufticient to convey them. 
Barnes v. Messinger, 13 E. K.251 

9 In debt upon the stat, 2 & 8 Kd, G. 
c. 13. for not setting out a tenth, as 
the tithe of hay, the plaintiff is en- 
titled to recover upon his common law 
right, unless there he evidence of some 
certain good modus or customary pay- 
ment in lieu of the common law tithe. 
And though the plaintiff’ gave in evi- 
dence a terrier of 1696, stating a cus- 
tom to take the eleventh cock of hay 
in a certain advanced state of prepara- 
tion, and though his own and the de- 
fendant\s witnesses stated other varying 
modes of payment; yet the terrier 
not being conclusive, and the jury not 


finding the 11th or any other specific 
customary mode of tithing, the plain- 
tiffis entitled to recover. Blundell v. 
Maw desk}/, 15 E. R. 641 

10 In ejectment against a lessee of 
titlies for holding over, after the expi- 
ration of a notice to quit, some evi- 
dence must be given to shew that he 
did not mean to quit the possession ; 
as by his declaration to that effect, or 
even his silence when questioned about 
it; or, as, it seems, by shewing that 
the defendant, who claimed by assign- 
ment from th(j original lessee, liad en- 
tered into the rule to defend as land- 
lord. Doc d. brierli/ v. Palmer. 

16 i:. R. 53 

11 In an action on 2 & 3 Ed. 6. by the 
plaintiff* as owner of tithe-hay, against 
the defendant, as occupier of a close, 
for not setting out llie tithe, copies of 
a bill and answer, in a suit by the vicar 
for tithe-hay against S, L., then occu- 
pier of the close, and from whom de- 
fendant purchased, denying the vicar's 
right, and setting up a right in the 
ancestor of jdaintiff^ on which the 
vicar abandoned the suit, were holdon 
evidence against the defendant. 
Countess of Dartmouth v. Roberts. 

16 E. R. 331 

12 III favour of uninterrupted enjoy- 

ment by the perception of tithe-hay 
hy plaintiff and his ancestors, although 
an endowment of the vicarage in 1253 
with the said tiihe be shewn, it shall 
be presumed that the tithe came into 
lay-lands before the restraining sta- 
tutes. 16 E. R. 331 


TOLLS AND PORT DUTIES. 


I. ACTION FOR WHEN MAINTAIN ABLE 

AND now BROUGHT. 

II. RIGHTS TO AND EXEMPTIONS FROM. 

{a) On Goods sold in Markets. 

(5) By Highway and Turnpike 
Acts, 

IIL PORT DUTIES. 


1. ACTION FOR WHEN MAINTAINABLE 

and how BROUGHT. 

1 A general indebitatus assumpsit will 
lie for tolls. Seward v. Baker, 

IT. R, 616 


2 The Court of C. P. on a trial at bar 
h’eld, that the writ de essendo quietum 
de theolonio is not merely prohibitory, 
but remedial, ou which the parties may 
plead to issue, on a question of right. 
And that freemen of the city of Lon- 
don have a right to be exempt from 
the payment of all tolls and port 
duties throughout (except the 

prisage of wines), in whatever place 
they reside, and though they have ob- 
tained their freedom by purchase. 
London (Corp,) v. King^s Lynn (CorpJ 
1 H. B. 206 

N. B. This judgment was reversed in the 
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Court of King's Bench, that Court 
holding that an action would not lie 
on this writ, until the plainiijTs goods 
xvere distrained for toll. L^nn (Corp.) 
V. London (Corp.) in error. 

4T. R. 130 

3 Rut tins latt(?r judonient was reversed 

in Doui. Proc. upon the ground, that 
lliou^rh toll be merely claimed of* the 
individual members of a corporation 
excnijit from toll, an action will lie on 
this writ in the name of the corpora- 
tion. See 6 T. R. 77S 

‘ 1 15. & P. 487 

4 The question as to the rip:lit of exemp- 

tion claimed on behalf of non-resident 
freemen was not determined. It 
seems that they have not any such 
l if^'ht. See London (Corp ) v. Liver- 
pool (Corp.) 1 15. & P. 523, n. 

5 A. ao-reed in writinj^ to pay the rent 
of certain tolls which he had hired, 
“ to the treasurer of the commis- 
sioners:” Uehl, that no action for the 
rent could be maintained in the name 
of the treasurer. Pigot v. Thompson. 

3 B. & P. 147 

G Toll-gate keepers sued for acts done 
under statute 25 O, 3. c. 51. need 
not be sued in the county where the 
fact was commilted, as they must be 
under statute 13 G. 3. e. 78 5.81. 
Basing v. Skelton. 5 'P. R. IG 

7 Where the trustees of a public turn- 

pike Act were empowered to erect 
toll-houses and mortgage the tolls, and 
it was declared that there should be 
no priority among the creditors, it was 
determined that they have no power 
to mortgage the toll-houses or gate,s, 
and that if in fact they have made 
such a mortgage, and an ejectment is 
brought against t hem by the mortgagee, 
they are not estopped by their deed 
from insisting that the Act gave them 
no such power. Fairtitle d. Mytion 
V. Gilbert. 3 T. R. 169 

8 The trustees under a Turnpike Act 
hav ing demised to one of several mort- 
gagees such proportion of the tolls 
arising from the road and of the toll- 
houses and toll-gates for collecting the 
same, as the sum advanced by him 
bore to the whole sum raised on the 
credit of the tolls, the mortgagee 
brought ejectment for the toll-houses 
and toll-gates, in order to repay him- 
self the interest due: Held, that he 
might well maintain his action not- 
withstanding a clause in the Act that 


all mortgagees should be creditors 
upon the tolls in equal degree. Doe 
d. Banks v. Booth. 2 B. & P. 219 

9 A collector or renter of turnpike tolls, 

though illegally appointed, without the 
forms prescribed by Act of parliament, 
may still recover upon a coimt^for an 
account stated, the amount of tin lolls 
for which he had credited the defend- 
ant passing through the gate ; no ob- 
jection being made to the plaintiff’s 
title by the trustees or creditors of the 
turnpike. And the plaintiff* having 
sent to the defendant an account of 
the tolls due, who not long after sent 
5/. inclosed in a letter to the plaintiff' 
in which he stated that she should have 
the remainder next w etk, is evidence 
of such an account stated, and a re- 
cognition of the plaintiff^ title to be 
accounted with for the tolls. Pea- 
cock V. Harris. 10 E. R. 101 

10 Where it appeared in evidence upon 
an action of indebitatus assumpsit for 
toll that a corporation were entitled by 
a general grant of toll, explained by 
usage to he due for all commercial 
goofls passing in aiwl out of their city, 
on horses, or in carts, or waggons, (that 
is, at the rate of Id. for every horse-load, 
and 2d. for every cart-load draw u by one 
horse, and 2d. more for each additional 
horse): Held, that any alteration of 
the carriage by which the goods were 
so conveyed, as by taking them in stage 
coache>, instead of carts or waggons, 
could not vary the right of toll in the 
proportion of 2d. fur each horse draw- 
ing the coach, although the number of 
horses were estimated hy the weiglit of 
passengers rather than of goods. Car- 
lisle (Mayor) v. Wilson. 5 E. R. 2 

II. RIGHTS TO AND EXEMPTIONS FROM. 

{a) On Goods sold in Markets. 

1 If the grantee of a market under let- 

ters patent from the Crown, suffer an- 
other to erect a market in his neigh- 
bourhood, and use it for the space of 
23 years without interruption ; he is 
by such use barred of his action on 
the case for disturbance of his market. 
Holcroft v. Heel. 1 B. & P. 400 

2 Quaere, Whether if no specific toll be 

granted, the grantee of a market be 
entitled to any toll : and whether in 
any case, he can support an action for 
an injury to his market? Holcrqft 
V. Heel. 1 B. & P. 400 

3 The seller of com by sample in a 

6 
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market is benefitted by the market as 
well as the seller of corn which is ! 
pitched there in bulk and sold; and 
if he refuses to pay the same toll 
which is paid by the seller of corn in 
biilk^ an action on tlire case lies against 
him for the injury done to the market 
in selling by sample. The burgage 
tenants in Tewkesbury are not exempt 
from payment of toll in the market 
there. If the grantee of a royal fran- 
chise, as toll, grant an irnTnunity there- 
out, and the franchise of toil after- 
wards become extinct by unity of pos- 
session in the Crown, the immunity 
does not thereby cease; and if the 
Crown re-grants the toll, the grantee 
must take it still subject to the immu- 
nity. Bailiffs, b^c, of Tewkesbury v. 
BrickiiclL 2 Taunt. 120 

4 A prescription for toll in respect of 

goods sold by sample in a market, and 
afterwards brought Into the city to be 
delivered, cannot be supported. Hill 
V. Smith. 4 Taunt. 520 

5 A claim of toll-thorough cannot be 
-supported, without shewing a benefi- 
cial consideration moving to the person 
of whom it is claimed. 4 Taunt. 520 

d ^Sincere, whether toll of goods sold in 
a market can be due from the seller? 

4 Taunt. 520 

7 A claim of toll to be taken in specie 
for goods sold in a market, is supported 
by evidence of a right lo toll for goods 
brought into the market, and there sold; 
without shewing any right to toll for 
goods sold in the market without being 
brought there. Moseley, Bart, v. 

Pierson. 4 T. K. 104 

S A sale of goods in a market in such a 
case implies that the goods are ac- 
tually there. 4 T. 11. 104 

0 An action on the case by the owners 
of a market, wdio had a prescriptive 
right of toll on all corn brought into 
the market to be sold, and there sold ; 
alleging that the defendant intending 
to deprive them of their toll fraudu- 
lently bought corn in the market by 
sample, knowing that the commodity 
was not there in bulk at the time of 
the sale, whereby the plaintifis were 
prevented from taking their toll ; is 
not sustained by evidence of the mere 
fact of such purchase by sample in 
the market, though with knowledge of 
the plaintiff^s claim of toll, coupled 
with the fact of not paying the toll on 
demand afterwards when the corn 


was delivered to the defendant in the 
same borough, but out of the market ; 
for non constat that the co»n would 

I otherwise have been brought into the 
market, or that the defendant did any 
act to induce the owner of it not to 
bring it there in the first in>tancc. 
Neither will the fact of such purchase 
by sample in the market, thraigh cou- 
pled with the subsequent delivery out 
of the market, sustain a count for tdW 
as for corn brought into the market and 
there sold. The Bailiffs, b e of Tewkes- 
bury V. Distort. 6 £. R. 438 

10 Where the corporation of Worcester 
had for above forty years received toll 
upon corn sold in their market by sam- 
ple, and brought witiiin the 

city to be delivered to the buyer, and 
for al)out 60 years back, as far as liv- 
ing memory went, when corn ])itched 
in the market-place on one market 
day was not then sold, it was usually 
put in store in the city, and only one 
bag brought into the next market f(.»r 
a sample, and when sold in that man- 
ner, loll used to be taken on the whole ; 
this was lield lo be sulhcienl evidence 
to be left to the jury, of a prescriptive 
claim to take toil on corn sold in the 
market by sample, and afterwards 
brought into the city to be delivered 
to the buyer : though the witnesses 
spcjke according to their recollection 
and belief, of tlie connnciieeinent of 
selling by sample in the market in the 
manner now practised between forty 
and fifty years ago. Hill v. Smith. 

10 E. R. 476 

[b) By Highway and Turnpike Acts. 

See Carlisle (Mayor) v. Wilson, 5 
E. R. 2, last page. 

1 If a person claiming a toll for passing 
over an highway, can shew that the 
liberty of passing over the soil, and 
the taking of toll for such passage, 
are both immemorial, and that the soil 
and the tolls were, before the time of 
legal memory, in the same hands, 
though severed since, it will be pre- 
sumed that the soil w’as originally 
granted to the public in consideration 
of the tolls ; and such original grant is 
a good consideration to support the 
demand. Lord Pelham v. Ptckeregill. 

1 T. R. 660 

2 In a Turnpike Act, impo>mg tolls ou 
horses, &c. ** cattle going to, or re- 
turning from pasture,” and ** horses 
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attend inof cattle returning from pas- 
ture/^ were exempted : It was held, 
that a horse ridden by the owner of 
the cattle at pasture, in order to fetch 
thetYi from pasture, did not come 
within cither of the exceptions. Har^ 
rison v. Brough, G H. 706 

3 A Turnpike Act imposing a toll on 
every carriage and on every horse 
passing through the gate, and exempt- 
ing any person from paying more 
than once in a day for passing or 
repassing with the same carriage or 
horse, exempts the traveller fi*om pay- 
ing a second time in the day for the 
])assage ol* the same carriage, though 
drawn by different horses, being the 
same in number. And another clause 
j>roviding that in all cases of carriages 
travelling for hire, the traveller or 
j)assenger therein shall be considered 
as the person paying the toll, and that 
such payment shall not exempt such 
carriages repassing with a difli 2 rent 
traveller or passenger, does not extend 
to stage-coaches, the carriage itself wot 
being there hired by the respective 
passengers, but only a conveyance by 
it: and therefore such stage-coaches 
arc freed of toll under the former 
clause by one payment in the day, al- 


though returning with ditlerent pas- 
sengers and different horses, the horses 
being the same in number. IVillianis 
V. Hangar. 10 E. R. 66 

4 The General Turnpike Act, 13 G.* 3. 
c, 84. s. 34. exempts from toll, carriages 
passing on a turnpike road for a less 
distance than one hundred yards, 
whether they quit the road on the 
same side on which they entered it, 
or on the opposite side. Major v. 
Oxenham, 5 Taunt, 340 

III. POUT DUTIES. 

1 British ships, in passing by the Biddy- 
stone and other light-houses in the 
channel, sailing from foreign port to 
foreign port, and not touching at any 
place in Great Britain and heland, 
are not liable to pay the light-house 
duties to the Trinity House, under 
statutes 4 Anne, c, 20. and 8 Aime, c. 
17. Trinity House v. Sorsbie, 

3 T. R. 76S 

2 Upon an agreement to pay certain 

pilotage and port-charges for an en- 
tire voyage, though a part only of the 
cargo is delivered, there shall be no ap- 
portionment of the pilotage and port- 
charges, but the whole shall be paid. 
Christy v. Row, 1 Taunt. 300 
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I. BY WHOM, AND IN WHAT CASES 
MAINTAINABLE. 

JI. WHERE NOT. 

III, PLEADINGS. 

(tf) Declaration, 

[b) General Issue, Plea of, and 

Evidence on. 

[c) Molliter maniLS imposuit, 

[d) Licence, 

(r) Justification. 

1. To Persons. 

2. — Real Property. 

3. — Personal Property. 

(/) Replication. 

(g) Traverse. 

(h) New Assigntnent. 

IV. EVlDE^’CE. 

V. VERDICT AND DAMAGES. 


I. BY WHOM AND IN WHAT CASES MAIN- 
TAINABLE. 

N. B. Where Trespass or Case is the 
proper remedy, see action II. 6, ante, 8. 

1 To entitle a man to bring trespass, he 
must, at the time when the act was 

! done which constitutes the trespass, 

I either have the actual possession in him 

! of the thing which is the object of the 
trespass, or else he must have a con- 
structive possession in respect of the 
right being actually vested in him, as 
in the case of an estray or wreck be^ 
Jbre seizure by the lord. S7?iith v. 
Milles. 1 T. R. 480 

2 An executor's right is derived from ' 
the will, the probate is only evidence 
of it ; therefore he has a constructive 
possession from the testator's death. 

1 T. R. 480 

3 An action for false imprisonment has 
been held to lie against a superior 
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t;cr where the imprisonment at first was 
legal, but was afterwards aggravated 
with many circumstances of cruelty, 
and was continued beyond necessary 
bounds. Wall v. McNamara. 

1 T. R. 536 

4 So also where a captain of a man of 
war imprisoned the defendant three 
(lays for a supposed breach of duty, 
without hearing him, and then re- 
leased ^11111 without bringing him to a 
court-martial. Sivviton v. Malloy. 

1 T. R. 537, n. 

5 So also against a governor for mali- 
ciously suspending defendant from a 
civil oflice. Sutherland v. Murray. 

1 T. R. 538, n. 

G If A., having been robbed, suspect B. 
to bt- guilty, and take him and deliver 
him into tlie charge of a constable pre- 
sent; B.f if innocent, may maintain 
trespa^s against A. Stonehouse v. El- 
lioit. 6T. R. 315 

7 After an accpiittal of the defendant 

upon an indictment for a felonious as- 
sault upon the plaintiff by stabbing 
iiim, the plaintiff may maintain tres- 
jiass to recover damages for the civil 
injury, if lie be not shewn to have col- 
luded in procuring such acquittal. 
Crosby v. Lewg. 12 E. H. 409 

8 Mere ]>rior occupancy ol“ land, how- 

ever recent, gives a good title to tiic 
oceujiicr, whereupon lie may recover, 
as plaintiff against all the world, ex- 
cejrt such as can prove an older and 
better title in tbeiiiselves. Catteris v. 
Coivper. 4 Taunt. 547 

9 One in possession of glebe land un- 
der a lease void by tlie statute 13 Eliz. 
c. 20. by reason of the rector's non- 
residence, may yet maintain trespass 
^ipon his possession against a wrong 
doer. Graham v. Peat. 1 E. R. 244 

10 One who has contracted with the 

(3wner of a close for the purchase of a 
growing crop of grass there, for the 
purpose of being mown and made into 
hay by the vendee, has such an ex- 
clusive possession of the close, though 
for a limited purpose, that he may 
maintain trespass quare clausum fregit 
against any person entering the close 
and trking the grass, even with the 
assent of the owner, Crosby v. Wads- 
‘i^orth. 6 E. R. 602 

i 1 Trespass lies for working an estray, 
although the original taking be ad- 
mitted to be lawful, Oxley v. Waits. 

1 T. R. 12 


12 Trespass lies against a landlord, who 

on making a distress for rent turned 
the plaintiff's family out of possession, 
and kept the premises on which he 
had imponnd(?d the distress. Ether- 
ton V. Popplcxvdl. I E. R. 139 

13 Where one, w'ho entered under a 
warrant of distress for rent in arrear, 
continued in possession of the goods 
upon the premises for 15 days, during 
the last four of which he was remold- 
ing the goods, which were afterwards 
sold under the distress : Held, that at 
any rate he was liable in trespass 
(juare clan.m?n fregit for continuing on 
the premises and disturbing the plain- 
tiff in the possession of bis house, 
after the time allowed by law. Win- 
terbourne V. Morgan. 11 E. R. 395 

14 If a sheriff continues in possession 

after the return day of the writ, that 
irregularity makes him a trespasser 
ab initiOy but will not support the al- 
legation of a new trespass committed 
by him after the acts which he justi- 
fies under the execution. Aitkenhead 
V. Blades, 5 Taunt. 198 

S. C. 1 Marsli. 17 

15 Trespass lies against the searchers of 

leather (appointed by stat, "iJac. 1. c*. 
22.), for seizing leather sufficiently 
dried, in order to carry it before other 
officers called triers, though in their 
judgment it is insufficiently dried, 
Wame v. Varley. 6 T. R. 443 

II. WHERE NOT. 

1 If H magistrate’s warrant be shewn by 
the constable who has the execution 
of it, to the person charged \^dth an 
oflence, and he thereupon, without 
coini)ulsion, attend the constable to 
the magistrate, and after examination 
be dismissed, it seems this is not such 
an arrest as will support trespass and 

‘ false imprisoninent, Arroivsmith v. 
Le Mesurier. 2 N. R. 21 1 

2 A sheriff or his officer in the exer- 
cise of their duty shall not be tres- 
passers by relation, if the first taking 
were lawful. Smith v. Milles. 

1 T. R. 480, 1 

3 Trespass will not lie in this C(nintry for 

entering a house in Canada, because 
the cause of action is local. Doulson 
V. Matthe-cos, 4 T. R. 503 

4 A feme covert, though doerted by 
her husband, who had gone abroad, 
trading as a feme sole, cannot main- 
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tain trespass for breaking and enter- 
ing her dwelling-house. Boggett v. 
Frier. 11 E. R. 301 

7 A, having let his house ready furnished 

to B. cannot maintain trespass against 
the sheriff for taking the furniture 
under an execution against B. though 
notice were given that the goods be- 
longed to A. ; because trespass is 
founded on a tort done to the posses- 
sion, which was not in A,, at the time. 
Ward V. Macaulcy. 4 T. R. 489 

8 Trespass does not lie against excise 

officers who enter into a person’s 
house by virtue of a legal warrant to 
search for smuggled goods, although 
none such be found therein : but case 
lies for maliciously obtaining or exe 
cuting the warrant. Cooper v. Boot 
(in error.) 1 f. R. 535, n. 

9 If one of a ship’s crew does a wilful act 

of injury to another ship, without any 
direction from or privity of the mas- 
ter, trespass cannot l)e maintained 
against the master, although he was 
on board at the time. Bowchcr v. 
Noiironi. 1 Taunt. 568 

10 If a ship be seized as forfeited under 
the Navigation Act, (12 Car. 2. c. 18.) 
by a governor of a foreign country be- 
longing to Great Britain^ the owner 
cannot maintain trespass against the 
party seizing, although the latter do 
not proceed to condemnation ; for by 
the forfeiture the property is devested 
out of the owner. Wilkins v. Despard. 

5 T. R. 112 

III. PLEADINGS. 

(«) Declaration. 

See Bracegirdle v. Orford, 2 M. & S. 
11 , post, page 687. 

1 Trespass for assault and false imprison- 
ment may be laid diversus dithus et vi- 
cibus. Burgess v. Freclove. 

2 B. & P. 425 

2 But a declaration charging that the 

defendant on such a day, and on di- 
vers other days and times, &c. made 
an assault on the plaintiff, was held 
bad on special demurrer; as one as- 
sault cannot be laid on different days. 
English v. Purser. 6 £. R. 395 

{h) General hsue, Plea of and Evidence 
on. 

See Smith v. Milks, 1 T. R. 479, 
post, pagf 685. 

I In trespass the defendant may in all 


cases give evidence of title under the 
general issue. Dodd v. Kyffin, 

7 T. R. 354 
Argent v. Durant. 8 T. R, 403 

2 To trespass for breaking and entering, 

&c. and pulling down and taking 
away certain buildings, &c. the de- 
fendant as to the breaking and enter- 
ing suffered judgment by default, and 
pleaded not guilty as to the rest : 
Held, that such plea was sustained by 
shewing that the building taken away, 
which was of wood, was erected by 
him as tenant of the premises on a 
foundation of brick, fur the purpose of 
carrying on his trade, and that he still 
continued in possession of the pre- 
mises at the time whi n, &c. though 
the term was then expired. Benton v. 
Hobart. 2 E. R. 88 

And see Bennett v. Allcott, infra. 

3 A defendant, in trespass, cannot jus- 
ti'y under the genera! issue, the cut- 
ting the posts and rails of t!ie plaintiff) 
though ereett d upon the defendant’s 
own land; there being no cpieslion 
raised as to the properly remaining in 
the plaintiff. Welch v. Nash, 

8 E. R. 394 

(c) Mollitcr manus imposuit, 

1 A plea of molliter manus imposuit, in 
orde to turn the f)laintiff out of the de- 
fendant’s house, where she continued 
against his will, is no answer to a 
charge against the defendant for strik- 
ing the plaintiff’ repeated blows, and 
with great force and violence several 
times knocking her down. Gregory 
Ux. v. Hill. 8 T. R. 299 

(d) Licence. 

1 Licence to enter the plaintiff ’s house, 

if pleaded, is a bar to the former ac- 
tion ; but it cannot be given in evi- 
dence under the general issue. Ben- 
nett V. Allcott. 2 T. R. 166 

2 To a declaration for several trespasses 
on the plaintifi'’s land, on divers days, 
&c. the plea alleged, that at the said 
several days, &c. the defendant com- 
mitted the said several trespasses by 
licence of the plaintiff*: and the latter 
replied that the defendant of his own 
wrong, and without the cause alleged, 
committed the said several trespasses, 
&c. : Held, that evidence of a licence 
which covered sotne, but not all, of the 
trespasses proved, within the period 
laid in the declaration, did not sustain 
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tile justification upon the issue taken 
h\ the replication. Barnes v. Hunt. 

11E.R.4*51 

(e) Justification, 

1. To Persons, 

1 To trespass for an assault and battery, 

the defendant may plead that the plain- 
tiff, with force and arms, and with a 
stronj^ iiand endeavoured forcibly to 
break and enter the plaintiff’s close ; 
whereupon the defendant “ did then 
and there resist and oppose such en- 
t ranee, and did then and there defend 
liis posst^s^ion as it w^as lawful for him 
to do;” and if any damage happened 
to plaintiff it was in the defence of the 
possession of the said close. Weaver 
V. Bush. 8 T. R. 78 

2 A defendant in an action of trespass 

lor false imprisonment, pleading a jus- 
tification under ?Jic.wc process sued out 
by him in a cause in which he was 
pluintifi; may state that the writ issued 
upon an afhdavit to hold to bail, with- 
out setting forth the cause of action: 
for if a party be arrested maliciously 
and without any cause of action, his 
remedy is by an action for maliciously 
holding him to bail. Bclk v. Broad* 
henk. ‘ 3 T. R. 183 

3 Trespass for throwing water over the I 
plaintiff’s apartment and herself : it 
is no plea that the plaintiff was en- 
gaged in obstructing an antient win- 
dow of the defendant’s house, and 
that the defendant threw water over 
her to prevent it, Bimpson v. Morris. 

4 Taunt. 821 

1 Action of false imprisonment : the 
defendants pleaded that before the 
time when, &c. certain persons un- 
known had forged receipts on certain 
forged dividend warrants, and re- 
ceived tlic money purporting to he 
due in respect thereof in bank-notes 
of the Bank of England, amongst 
which was a note for lOO/., which was 
afterwards exchanged there for other 
notes, and amongst them one for 10/., 
the dale and number of which was 
afterwards altered; that afterwards, 
and *» little before the time when, &c. 
plaintiff was suspiciously possessed of 
the altered note, and did, in a suspi- 
cious manner, dispose of the same to 
one A, B., and after, and before the 
time when, &c. in a suspicious man- 
ner departed and left England and 


went to Scotland, and there continued ; 
whereupon defendants had reasonable 
cause to suspect, and did suspect, 
that plaintifl' had forged the said re- 
ceipts, whereupon defendants gently 
laid their hands on plaintiff^ and carried 
to and detained liim in a gaol in Scot* 
land, in order that he might l>e con- 
veyed, by a warrant to he issued by 
a justice of the County of Middlesex, 
to be dealt with according to law : 
Held, that this plea was too general 
on demurrer ; for it is necessary to 
shew in ple*ading the causes of suspi- 
cion in certainty, in order that the 
Court may judge of their reasonable- 
ness, and using the term suspicious 
will not aid what is necessary to be 
averred. Mure v. Kaye. 4 Taunt, 34 

5 ^^ncere, Whether a defendant justifying 
an arrest in Scotland, as made on sus- 
picion of a felony committed here, must 
shew that the law oi' Scotland, as well as 
the law of England, warranted such 
arrest ; or, whether the defendant 
shewing by his plea an arrest made in 
Scotland, which if made in England 
would be warranted, it does not lie 
on the plaintiff suing in Eiigland to 
reply that by the law of Scotland the 
arrest was not warranted? 

4 Taunt. 34 

0 A plea justifying an arrest by a pri- 
vate person, on suspicion of felony, 
must shew the circumstances, from 
which the Court may judge, whether 
the suspicion were reasonable. 

4 Taunt. 34 

7 If, at a county Court held for tlic 
election of knights of the shire, a free- 
holder interrupt the proceedings, by 
making a great noise and disturbance, 
the sheriff may order him to he taken 
into custody, and carried before a jus- 

. tice of the peace: it is sufficient, in 
a plea of ju.^tification to an action for 
an assault and false imprisonment, 
brought against the sheriff under the 
above circumstances, to state, ** that 
the plaintiff made a great noise and 
disturbance at the election, and then 
and there o'istructed and molested the 
defendant in the execution of his 
duty,” without stating that he thereby 
obstructed and molested him. Spils^ 
bury V. Micklethwaite, I Taunt. 146 

8 It is a justification to the bailiff against 
an action of false imprisonment, that 
he retook a prisoner before tlie return 
of the writ on mesne process, lliough 
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he had voluntarily permitted him to 
at large after the first arrest. Atkin- 
son V. Matteson, 2 T. R. 172 

9 A sheriff's officer cannot justify an as- 
sault and false imprisonment of J, C. 
8’. by shewing that a latitat issued 
against J. S, and averring that it is- 
sued against J. C. S. by the name of 
t7. S., and that they are one and the 
same person ; there being no averment 
that J. C. S, was known as well by the 
name of J. S, Shadgett v. Clipson. 

8 E. R. 328 

And see Cole v. Hindson, 6 T. R. 234, 
post, page 684. 

2. Real Property. 

1 In trespass for breaking and entering 
the plaintiff's house, and expelling 
him therefrom, the breaking and en- 
tering are the gist of the action, and 
the expulsion is merely aggravation ; 
therefore a justification as to the 
breaking and entering will cover the 
whole declaration. Taylor v. Cole. 

3 T. R. 292 

2 A private person may justify breaking 
and entering the house of another, 
and im|>risoning his person, in order 
to prevent him from committing mur- 
der on his wife. Hancock v. Baker, 

2 B. & P. 260 

3 To an action of trespass against the 
Speaker of the House of Commons 
for forcil)ly, and with the assistance 
of armed soldiers, breaking into tlie 
messuage of the plaintiff* (the outer 
door being shut and fastened,) and 
arresting him there, and taking him 
to the Tower of London, and impri- 
soning him there ; it is a legal justifi- 
cation and bar to plead that a Parlia- 
ment was held, which was sitting 
during the period of the trespasses 
complained of ; that the plaintiff was 
a member of the 1 louse of Commons ; 
and that the Hou.se having resolved, 

that a certain letter, &c. in Cohbetds 
Weekly Register, was a libellous and 
scandalous paper, reflecting on the just 
rights and privileges of the House ; 
and that the plaintiff^ who had ad- 
mitted that the said letter, &c. was 
printed by his authority, had been 
thereby guilty of a breach of the pri- 
vileges of that Hou.se;" and having 
ordered that for bis said offence he 
should be committed to the Tow'er, 
and that the Speaker should issue his 
warrant accordingly : llie defendant, 


as Speaker, in execution of the said 
order, issued his warrant to the Ser- 
jeant at Arms, to whom the execution 
of such warrant belonged, to arrest 
the plaintiff^ and commit him to the 
custody of the Lieutenant of the 
Tower ; and issued another warrant to 
the Lieutenant of the Tower, to re- 
ceive and detain the plaintiff in cus- 
tody during the pleasure of the House; 
hy virtue of which first warrant the 
Serjeant at?Arms went to the messuage 
of the plaintiff^ where, he then was, 
to execute it ; and because the outer 
door was fastened, and he could not 
enter, after audible notification of his 
purpose, and demand made of admis- 
sion, he, by the assistance of the said 
soldicr.s, broke and entered the plain- 
tiff’s messuage, and arrested and con- 
vej^ed him to the Tower, where he 
was received and detained in custody, 
under the other w'arrant, by the Lieu- 
tenant of the Tower. Biivdelt v. 
Abbott. 14 E. R. 1 

N. B. The judgment in this case teas 
affirmed in Cam. Scac. Sec the report. 

4 Till! I it, 401 
4 The Serjeant at Anns of tlu Hou.^e of 
Commons, being eliargcd w'ith the ex- 
ecution of the Speaker’s warrant for 
arresting and conveying to tlu* Tower 
the plaintiff’ a mcmlier of the Hon.se, 
for a breach of privih ge, is not guilty 
of any exces.s of auihoi ity in the ex- 
ecution of such warrant, so as to 
make him a trespasser ah initio, if, 
upon the refusal of the ( laintitf to 
submit to the arre.st, aud his shutting 
the outer door again.st tlie serjeant, 
who had demanded admission for the 
purpose, aud declaring tliat the war- 
rant was illegal, and that he would 
only submit to superior force ; and a 
large mob having asseiiibled before 
the plaintiff's house, and in the streets 
adjoining, so that the serjeant could 
not arrest and convey the plaintiff to 
the Tower, without danger to himself 
and his ordinary assi.stants, if at all, 
by the mere aid of the civil power ; 
the serjeant thereupon called in aid a 
large military force ; and af ter breaking 
into the plaintiff’s bouse, placed a com- 
petent number of the military therein 
for the purpose of securing a safe and 
convenient passage to conduct the 
plaintiff out of the house into a car- 
riage in waiting, and from thence con- 
ducted him with a large military 
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<^>cort to the Tower, using at the same 
time every personal courtesy to his 
prisoner consistent with the due execu- 
tion of his duty; which, however, will 
not admit of delay, (breeding hazard,) 
in the execution of such warrant 
Burcktt V. Coleman, 14 E. R. 163 

5 A justification, by bail above, for 
breaking and entering the house of A., 
the outer door being open, in which 
the principal resides, in order to seek 
for him, for the purpose of rendering 
him, is good, without averring that the 
principal was in the house at the time. 
S/ieej'S V, Brooks, 2 H. B. 120 

And in such a plea an averment that 
the defendants duly became bail 
and entered into a recognizance,*^ is 
sufilcitnt; without stating that the 
])rincipal was delivered to their cus- 
torly. 2 11. B. 120 

7 In an action for breaking and enter- 
ing the plaintiff’s house, a sheriff’s 
officer cannot justify having entered 
under a writ of qiiare clansum fregit, 
and continuing till he received a sum 
of money as and by way of surety for 
the plaintiff’s appearance under that 
writ. Moore v, Beamont, 6 T. R. 137 

S — If the officer can attach the de- 
fendant’s goods or money under such 
a writ ? ‘ 7 T. R. 137 

9 Setnhle, that a sheriff’s officer acting 
under civil process, may justify break- 
ing the inner doors of the defendant’s 
house, though he be not therein at the 
time. Hate tiff v. Burtoji. 

3 B. & P. 2-23 

10 But in such case he must first de- 
mand admittance. 3 B. & P. 223 

1 1 In justifying the use of a crane in a 
public quay, it is sufficient to say, that 

it is a public and open lawful quay,” 
without claiming the right by iimne- i 
morial usage; for the public have a: 
right to use the cranes erected on pub- I 
lie quays, on paying the customary \ 
compensation. Bolt v. Stennett. \ 

8 T. R. 606 I 

12 In trespass for breaking and entering 
the plaintiff ’s close and taking his 
goods, the defendant may justify un- 
de. a sufficient legal process if he had 
it in fact at the time, though he de* 
dared then, that he entered for ano- 
ther cause. Crowthev \, Ramsbottom. 

7 T. R. 654 

13 A person may justify a trespass in 
following a fox with hounds over the 
grounds of another, if he does no 


more than is necessary to kill the fox'» 
because they are noisome animals. 
Gundry v. Feltham, 1 T. R. 33-1 
(And see Nicholas v. Badger, 3 T. R. 
259, n,) 

14 A, has immemorially had for water- 
ing his lands, a channel through his 
own field, in a porous soil, through 
the banks of which channel, when 
filled, the water percolates and thenct 
passes through the contiguous soil oj 
B. below the surface, without produ- 
cing visible injur 3 \ B. builds a new 
house in his land, below the level ol 
his soil, in the current of the perco- 
lating water : semhlc, that A. cannot 
now justify filling his channel, if tlu 
percolating water thereby injures the 
house of B. Per Lawrence, J. in th r 
case of Cooper v. Barber, 3 Taunt. 9:^ 

3. Personal Property, 

1 In justifying a trespass under the pn - 
cess of a foreign Court, it seems that 
the plea should be formed in analogs 
to similar justifications under the pro- 
cess of our inferior Courts: but a 
any rate a plea which only states tlui ■ 
the Court abroad was governed by fo- 
reign laws, that the property seized wa- 
within its jurisdiction, that certain 
legal proceedings were had, according 
to such foreign laws, against the pro- 
perty in question in such Court, hav- 
ing competent jurisdiction in that be- 
half, ct talker processum, tVc. tliat thv 
defendant was ordered by the said 
Court, having competent authority iu 
that behalf, to seize the property, is 
bad; being too general ; and not giv- 
ing the plaintiff notice w hether tlw 
defendant justified as an officer of the 
Court, or party to the cause : or ol 
what nature the charge was, or by 
whom instituted, or what the order of 
seizure w'as, whether absolute or quo- 
usque, SkC, Collett v. Lord Ktiih, 

2 E. R. 260 

2 A plea of justification by an officer 
(to trespass for taking the goods oi 
A, B,) that be took them under a 
distringas against C, B, (meaning the 
said A. B,) to compel an appearance, 
cannot be supported; though it be 
averred that A. B. and C. B, are the 
same person, unless A, B, appearcii 
in that action, and omitted to lilead 
the misnomer in abatement: if be did 
appear in that action, and omiited to 
plead in abatement, he is concluded 
by it. Cole v. Hindson, 6 T. R. 234 
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3 In pleading the taking of a term 
under a fi, fa. it is sufficient to state 
that the party was possessed of a cer- 
tain interest in the residue of a certain 
term of years. Taylor v. Cole. 

3 T. R. 392 

4 To an action of trespass^ for killing 
the plainliffi^s dog, defendant cannot 
justify the act, by stating that the 
lord of the manor was possessed of a 
close, and that the defendant, as his 
gamekeeper, killed the dog when 
Tunning after hares in that close, for 
the preservation of the hares; such 
plea not even staling that it was neces- 
sary 10 kill the dog for the preservation 
of the hares ; nor stating that it was 
the dog of an unqualiBed person 
Vere v. Lord Cuxcdor. 1 1 E. 11. 5G8 i 

(/) Replication. 

See Dunsian v. Tresider, 5 T. R. 3, ncit 
page ; and see New Assignment, ibid. 

1 In trespass for taking and driving the 
plaintiff’s cattle, to which there was 
a justificulion, i hat the defendant was 
lawfully possessed of a certain close, 
and that he took the cattle there 
damage feasant ; the plaintiff may 
specially ref ly title in another, l)y 
whose command he entered, &c. and 
it does not vitiate the replication that 
it unnecessarily proceeded farther to 
give colour to the defendant. Taylor 
V. Eastwood. 1 E. R. 313 

3 In trespass for breaking and entering 
the plaintiff's liouse, and continuing 
therein, from, &c. tdl the commence- 
ment of the suit; the defendant, as 
to the continuing in the bouse for a 
part of the time, ** to xoit, for the 
.space of two days,'* justifies as sheriff 
under a fi.fu. issued against tlic goods 
of T. K. deceased, in the hands of the 
plaintiff’s wife, as administratrix to 
{>e administered : and that having just 
grounds to believe that there were 
goods in the plaintiff’s house liable to 
be seized, be entered to search for the 
same, and staid therein for the space 
of time in the declaration mentioned, 
the same being a reasonable time in that 
behalf the re])licatiou alleges that the 
two days mentioned in the plea were 
an unreasonable length of time for the 
defendant's searching for the goods, 
and then new assigns: Held, ou spe- 
cial demurrer, 1st, that the replica- 
tion was bad, in having tendered an 
immaterial issue, and also as being 
double ; 2dly, that the defendant was 


justified in entering the plaintiff^s 
house by his belief that the goods 
were there : though that belief was not 
justified by the event. Cook v. Birt, 

1 Mai>li. 333 

3 If to an action of trespass for pulling 
down and carrying away a uate, the 
de fendant plead a right of way, and 
that the gate being wrong ully erected 
aci'oss the same, he look it down and 
deposited it in a convenient pi ce for 
the use of the plaintiff, to which the 
plaintiff replies a sul)se(|ucnt conver- 
sion ; proof that the dcleiibant put 
the gate upon his o .n remise.-, from 
whence the j)lamtiff might have taken 
it if he had pleased, will not ^u.stain 
the replication. Houghton v. Butler. 

4 1. \i. 364 

4 If an officer under proce.-s, ju tily 
taking away goods and cc-nv*. rting 
them to his own use, which is unwar- 
rantable, but qualifies it afli r by raying 
he look them tor the pui po e ot attach- 
ing the plaintiff a< cuniing to the exi- 
gency of the writ, he throws it on the 
plaintiff to shew tue excess iii his repli- 
cation. Moore lay lor. 5 Taunt. 69 

(g) Tr adverse, 

I To an action oftrespassfbr fishing in the 
plaintiffs fishery, t he defendant ])lcadtd 
that the place is an arm of the sea in 
which every subject has a riglil to fish ; 
the plaintiff in Ins i\ plication claimed 
an exclusive right by prescn}dion, tra- 
versing the general right; ii was held 
that the defendant ought to lake issue 
on the traverse, and not to traverse the 
prescriptive right claimed oy the plain- 
tiff; for that tile first traverse was a 
material one, and would put iu issue 
the true question iu dispute between 
the parties. Orjord (Corp.) v. Rich- 
ardson. 4 'r. R. 437 

3 }3iit on error in the Exchequer Cham- 
ber, it was determined, that the plain- 
tiff’s traverse of the general right was 
bad ; and that the defendant therefore 
might well pass it by in the rejoinder, 
ano traverse the prescriptive right of 
the plaintiff stated in the replication. 
Richardson Orford (Corp.) 

In Cam. Scac. 3 II. R. 183 

3 If to trespass in the common, called 
A. the defendant plead that A. and B. 
commons lie open to each other, and 
then prescribe fora right in both com- 
mons, the plaintiff must traverse the 
whole prescription. Morewood v. Wood. 

4 T. R. 157 
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4 Plea to trespass that an ancient 
messuage and 13 acres of land were 
inirnemorially parcel, and a customary 
tenement of the manor of A.; and 
that there is a custom in the manor 
** that from the time whereof, 

the customary tenant of the said cus- 
tomary tenement for all the time 
aforesaid has had right of common, 

A replication r/itf CMS- 

tom does not admit the antiquity of the 
messuage ; but the plaintiff may prove 
that it was l)uilt within 20 years, and 
not upon the scite of an ancient house. 
Dunstan v. Tresider. 5 T. R. 2 

5 In trespass quare clausum fregit, if 

the defendant plead soil and freehold 
in another, by whose command he jus- 
tifies the trespass, such command may 
be traversed by the plaintiff. Chani^ 
hers V. Donaldson. 11 E. R. 65 

And see Cary v. Holt, HE. R. 70, n. 

(A) New Assignment. 

1 If the plaintiff mean to insist on an ex- 
pulsion, as making the defendant a tres- 
passer ah initio, he should new assign 
it. Taylor v. Cole. 3T. R. 292; — 
(Afhrrnetl tn Cam. Scac.) 1 H. B. 555 

2 Where a declaration for false impri- 
sonment against A. and B. contained 
two counts, to both of which the de- 
fendants pleaded not guilty, and jus- 
tified the first under mesne process, 
Jf. as the plaintiff in that action, and 
B. as the i^ailiff; and the plaintiff by 
a new assignment, admitting the arrest 
to be lawful, replied that B., with the 
consent of A., voluntarily released him, 
and that they afterwards imprisoned 
idm for the time mentioned in the 
firs' count; the plaintiff having failed 
in prov ing the new assignment, by not 
shewing the consent of A., shall not 
be permitted to prov^e the same tres- 
pass ag iinsi B. under the other count. 
Atkinson Matieson. 2 T, R. 172 

?> Where the plaintiff complains of a 
single act of trespass in each count, 
each of which is justified by the de- 
fendant m ins several pleas, the plain- 
tiff cannot in his replication take 
issue upon the facts of such justifica- 
tion, and also newly assign either the 
same or iiff rent matters ;such replica- 
tion and nevv assignment being double. 
Cheudey v. Barnes 10 E. R. 73 

4 And tile onjt'etioii is sufficiently 
poinlcil at, liy assigning as special 
cause of demurrer, that each plea con- 
taining a distinct justification to the 


single act of trespass alleged in break- 
ing and entering the plaintiff^ s close in 
the first count, &c. the plaintiff had 
by his replications and new assignment 
attempted to put in issue several dis- 
tinct acts of trespass in breaking and 
entering the same close, &c. 

10 E. R. 73 

5 In trespass for an assault and false im- 

prisonment, the defendant having jus- 
tified the assault and imprisonment 
under a writ sued out by him as at- 
torney for J. M. against the plaintif!^ 
indorsed for bail for 100/., which was 
delivered to the sheriff) who, by virtue 
thereof, arrested and detained the 
plaintiff'; if the plaintiff) (instead of 
traversing the plea as he ought to do^ 
if the arrest were irregularly made by 
the sheriff'’s officer, without a sufficient 
warrant from the sheriff)) new assign 
that the trespass complained of was up- 
on another and dift'erent occasion than 
that stated in the plea ; and after the 
supposed arrest therein mentioned; 
the defendant, on proof of the fact as 
before stated, is entitled to a verdict. 
Oakley v. Davis. 16 E. R. 82 

6 The second count in trespass, (being a 
general one) does not always avoid the 
necessity of a new assignment : it is 
added in order to avoid the locality. 
But there cannot be a nevv assignment 
except where there is a general plea : 
and if the case be such that, on a special 
plea, the plaintiff’ may be driven to a 
new assignment, he may give the 
matter in evidence under the second 
count on not guilty. Smith v. Milks. 

1 T. R. 479 

7 Where the plaintiff' had lands abut- 
ling on one side of a public highway 
called Shepherd's Lane, (which is 
priind facie evidence that the nearest 
half of the lane was his soil and free- 
hold), he may declare generally for a 
trespass in his close called Shepherd's 
Lane ; and the defendant must plead 
soil and freehold in another, in order 
to drive the plaintiff* to new assign the 
trespass complained of in the part of 
the lane which was his exclusive pro- 
perty. Stevens v. Whistler, 

HE. R. 51 

And see Pratt v. Groome, 15 £. R. 235 

8 Upon a plea of liberum tenementurn, 

the defendant has the choice to what 
parcels he will apply his plea, and if 
the plaintiff insists upon a trespass in 
other parcels he must newly assign. 
Hawke v. Bacon. 2 Taunt, 156 
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right, is evidence in trespass for break- 
J In trespass for an assault and false ing and entering the same close asfainst 
imprisonment, which the defendant another defendant, who justified under 

justified as Serjeant at Arms of the the same right. And the latter cannot 

House of Commons, acting under the shewthatsuch verdict was entered upon 

Speaker’s warrant for arresting the that particular plea by mistake of the 

plaintiff; a member of the House, for officer, there having been no evidence 

a breach of privilege; wherein the given on either side in respect of that 

• issue was upon an alleged excess of issue on the former trial ; the record 

authority in the officer executing the being conclusive as to the fact of .such 

warrant by u.sing such military force a finding, though not as to the truth of 

as was improper, excessive, and unne- it between other parties. Read v. 

cessary for the purpose,' and breaking Jackson, 1 E. R. 355 

into the plaintiff s house after demand^ 5 A sheriff justifying in trespass, under 
of entrance and refusal ; evidence of a writ of fieri facias, need not shev.' 

acts of violence by the mob, committed its return : the distinction being in this 

in parts adjacent, though out of view respect between a justification under 

and hearing of the plaintiff in his mesne process, and under process in 

liouse, appearing to be connected with execution ; at least where in the latter 

the same purpose as actuated those case no ulterior process is necessary 

about the plaintiff’s house, was admit- to complete the justification. Cheaslet/ 

ted to shew the danger and difficulty of y. Barnes. 10 E. R. 73 

executing the warrant by force against 

the plaintiff* in his own house, without V. veudict and damages. 

the aid and protection of the military. I If a declaration in trespass contain 
Burdett V. Colinan. 14 E. R. Ib3 two counts, and the defendant plead 

2 Plea to lres[)ass that an ancient to one, and suffer judgment by de- 
messuage and 12 acres of land were fault on another, and on trial o( 

immcmorially parcel and a customary the first the plaintiff* only prove ono 

tenement of the manor of yf. : and that act of trespass which is covered by 

there is a custom in the manor, “ that the second count, he is not entitled to 

from time whereof, &c. the customary a verdict on the first count. Lee Cow- 

:enant of the said customary tene- pere v. Hicks. 1 T. R. 727 

merit, for all the time aforesaid lias 2 In trespass clausim fregit , if flic 

had right of common,” &c.; replica- defendant plead the^eneral issue, and 
lion, traversing the custom : on these also a special justification that the hci(c> 
pleadings the plaintiff may prove that in quo was part of a certain common 
the messuage was built within 20 years field, which was then allotted to him 

and not upon the scite of an ancient by the led jury of the manor : and 

house. JDunstan v. Tresider. 5T, R.2 the plaintiff reply and new assign to 

3 In an action of trespass against the the special plea, after setting out the 

slieriff'for a wrongful act of the bailiff, abuttals of the closes trespassed upon, 

it is not enough, in order to aft'ect the that the closes newly assigned are dif- 

sherifi; to prove that he is a general ferent from the defendant’s allotment ; 

bailiff’ and had given a bond of indeni- if in fact they be the same, the ck- 

nity to the sheriff as such, and to fendant is entitled to a verdict on thi- 

prove a copy of the warrant under issue upon the new assignment. Praii 

which he entered and seized the plain- v. Groome. 15 E. R. 235 

tiff’s goods ; but the privity between 3 Sm. — W hether, in an action of tres- 
tlie bailifi’and the sheriff must be esta- pass for assaulting and beating the 

blished in the particular transaction on plaintiff’s niece, per quod servitluin 

the best evidence, by proving the origi- amisit, the jury can take into their con- 

nal warrant of execution from the sheriff sideration the injury sustained by the 

to the bailiff’ or at least by proving no- niece herself, in having been deflowered, 

tice to produce it, so that in case of 'Edmonson v. Machcll. 2 T. R. 4 

its not i>emu produced, secondary evi- 4 In trespass for assault and battery and 

' dence of Its contents may be let in. not guilty pleaded, the jury are not at 

Drake v. (Bart.) 7 T. R. 113 liberty to take into consideration the 

4 A verdict against one delendant in circumstances of tlie assault and bal- 

trespass upon an issue of a justification i tery w ith a view to reduce the verdict 
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below the amount of the damage actu- 
ally sustained; if those circumstances 
could have been pleaded. Watsoii v. 
Christie. 2 B. & P. 224 

And sec Oakley v. Davis, 16 E. R. 82, 
ante, page 6S5. 

5 Where the defendant justihed, in tres- 
pass, under a custom which was bad 
in law, and the issue on it was found 
for him, the Court set aside the ver- 
dict on that issue, and entered a ver- 
dict for the plaintifl' with nominal da- 
mages. Selb^ V. Robinson. 2 T. R. 758 

6 Under certain circumstances, the Court 
will stay the proceedings in an action of 
trespass for seizing goods, on the defend- 
ant’s restoring the goods, or paying the 
full value of them, with the costs of the 
action. Picka'ingw Truste. 7T. R. 53 


7 Trespass for breaking and entering 
plaintiff’s dwelling-house may be well 
laid to have been done under a false 
charge and assertion that plaintiff had 
stolen property in her house, per quod 
she tros injured in her credit, l!fc. for 
that is laid only as matter of aggrava- 
tion: and the jury may give damages 
for the trespass as it is aggravated by 
such false charge. Bracegirdle v. Or-- 
ford. 2 M. & S. 77 

S In trespass for breaking and entering 
the plaintiff’s closes, and sporting 
there, under circumstances oi‘ aggrava- 
tion, the jury gave 500/. damages : the 
Court of C. P. refused to reduce them, 
though the plaintiff had sustained no 
actual pecuniary damage. Merest v. 
Harvey. 1 Marsh. 139 
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I. FOR WU\T, AND BY AND AGAINST 

WHOM MAINTAINABLE. 

II. WHERE NOT MAINTAINABLE. 

III. CONVERSION — WHAT SHALL BE. 

IV. EVIDENCE. 

I. FOR WHAT, AND BY AND AGAINST 
WHOM MAINTAINABLE. 

STOPPAGE IN TRANSITU, 
VENDOR and PURCHASER, 

1 Trover must be founded in the pro- 
perty of the plaintiff. Fyney. Dor. 

1 T. R. 56 

2 And be must have the right of posses- 

sion as well as of property. Gordon 
V. Harper. 7 T. R. 9 

3 Possession under a general bailment 
is a sufficient title for a plaintiff in 
trover. Sutton v. Buck. 2 Taunt. 302 

4 Tr<jver lies upon a contract to carry 

and deliver goods, if they continue in 
the ])o:-session of the defendant. 
Denali V. Moxon. 1 Taunt. 391 

.5 Trover lie.s for an unstamped agreement 
if it can, upon payment of a penalty and 
stamp duty, be stamped and rendered 
available. Scott \ . Jones. 4 Taunt. 865 

G Upon contract for the sale of an 
estate, the title and abstract to be made 
at th'.‘ ventior’s expense, the purchaser 
is enti'hd to the custody of the ab- 
stract until either the purchase is 
hnally rescinded by consent or declared 
impracticable in a Court of equity ; and 
meanwhile may maintain trover fork 
if delivered to the vendor for a special 


purpose and not returned. When the 
contract is rescinded the abstract be- 
comes the property of the vendor ; if 
the sale is completed it is the property 
of the vendee; but it seems that an 
opinion arisen thereon, is the property 
of Iht: vendee. Roberts \. Wyatt. 

2 Taunt. 268 

7 A. having agreed to purchase of B. 
the remainder ot“ a term, the latter 
delivered to him the lease in order to 
get an assignment made out : A. then 
obtained an enlargement of the term 
from the original landlord, and re- 
fused to accept an assignment or pay 
the full price agreed on because il.’s 
undertenant had removed some fixtures : 
Held, that B. might insist on A. ac- 
cepting the assignment, and after de- 
mand and i*efusal of the lease might 
maintain trover for it. Parry v. Frame. 

2B.&P.451 

8 Where by agreement, dated 1656, be- 
tween the lord and certain tenants, of 
customary tenements within a manor, 
the tenants covenanted that they, their 
heirs or assigns,* would not cut down, 
sell, or dispose of any wood standing or 
growing, or hereafter to stand or grow, 
without the licence of the lord, and the 
lord covenanted to set out yearly, upon 
request of the tenants, sufficient for 
the repairing of their houses, &c. and 
other necessary uses in and about the 
said tenements, and that in case any of 
the tenants, their heirs or assigns, 
should plant any wood upon the said 
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tenements, it should be lawful for them 
to cut down, use, and dispose of all 
or any such wood for repairing their 
houses, SiC, or for any other their ne- 
cessary uses, without disturbance of 
the lord : Held, that defendant, who 
was tenant of one of the customary 
teneinerUs comprised in the above 
agreement, was not entitled without 
licence of the lord to cut down and 
sell wood which had been planted on 
the tenement by a tenant since the 
agreement, and that having so done, 
the lord might maintain trover against 
her for the wood. Blackett, Bart. v. 
Loti'cs. 3 M. & S. 494 

9 A. sells an estate to B. who pays part 
of the purchase-money, and the title- 
deeds are deposited with C. to be de- 
livered up to B. when he pays the 
residue ; A. gets possession of them 
again, and pledges them to D. for a 
valuable consideration ; Held, that B. 
on tendering the remainder of the 
purchase- money, is entitled to recover 
the deeds from D. Hooper v. Rams- 
bottom. 1 Marsh. 414 

1(^ A plaintiff who is entitled to the tem- 
porary possession of a chattel, and de- 
livers it back to the owner for an 
especial purpose, may after that pur- 
pose is satisfied, and during his tempo- 
rary right, maintain trover for it 
against the owner. Roberts v. Wyatt. 

3 Taunt. 268 

1 1 Where a person has his election either 

to bring trover or an action for money 
had and received, he may maintain 
the former notwithstanding the bank- 
ruptcy of the debtor after the cause of 
action accrued, and though the bank- 
ruptcy would be a bar to the latter. 
Barker v. Norton. 6 T. R. 695 

12 If A. indorse a bill, drawn in his 

favour and accepted, to JEf. in order 
that he may raise money for A. by ne- 
gotiating it, and B. gives it to C., who 
puts it into the hands of D. without 
consideration, two years after the bill 
is due, A. may recover back the bill 
from D. in trover. Goggerley v. 
Cuthhert. 2 N. R. 170 

13 'JVover lies by the assignees of a 
bankrupt against a sheriff* for taking 
the goods of the bankrupt in execution 
after an act of bankruptcy, tliough 
before the issuing of the commission, 
where he sells them after the issuing 
of the commission, &c. and has notice 
from the provisional assignee not to 
sclj. Smith V. Milks. 1 T. R, 475 


14 An uncerti6cattd bankrupt may 

maintain trover for goo<ls acquired by 
him since his bankruptcy, as against 
all the world but his assignees. Webb 
V. Fox. 7 T. R. 391 

15 Where defendant came into posses- 

sion of goods wrongfully, no tender is 
necessary for the amount of freight, 
&c. paid by him to enable the plaintifi 
to maintain his action of trover. Le?n- 
priere v. Pasley. 2 T. R. 485 

16 Where the owner of goods on board 

a vessel directed the cai)tain not to 
land them on the wharf, against which 
the vessel was moored, which he pro- 
mised not to do, but afterwards deli- 
vered them to the wharfinger for the 
owner's use, under the idea of the 
wharfinger's having a lien thereon for 
the wharfage fees, because the vessel 
w as unloaded against the wharf : Held, 
that the owner upon demand and 
denial might maintain trover against 
the captain, unless the latter could 
establish the wharfinger's right. Syeds 
v. Hay. 4 T. R. 260 

17 A. oi Liverpool washing to draw upon 

the banking-house of JS. in London to 
a large amount, agreed among other 
securities given, to consign goods to n 
mercantile house in London, consistin^j 
of the same partners as the banking- 
house, though under the firm of B. and 
C.; accordingly he remitted the in- 
voice of a cargo and the bill of lading 
indorsed in blank to B. and C., but the 
cargo was prevented from leaving 
Liverpool by an embargo; A. then 
became bankrupt, being consideraldy 
indebted to B., and the cargo was re- 
mitted to assignees by the cap- 

tain ; Held, that B. and C. might 
maintain trover for it against the cap- 
tain. Haille \ . Smith (in Cam. Seac.) 

1 B. & P. 563 

18 Possession of a ship under a transfer, 
void for noil-compliance with the Re- 
gister Acts, is a sufficient title in trover 
against a stranger, for parts of the ship 
being w^rccked. Sutton v. Buck. 

2 Taunt. 302 

19 The jilaiutiflT bought and paid for a 

ship stranded on the English l oast, hut 
the tranferwas not regular; he tried to 
save her, but she went to pieces ; the 
defendant possessed himself of parts of 
the wreck which drifted on his farm : 
Held, that the plaintifl’s possession 
enabled him to recover for them in 
trover. 2 Taunt. 302 

20 A calico-printer is entitled, afkr 
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having discharged his head colour- 
tnan, to the book in which that servant 
has entered the processes for mixing 
colours during his service, although 
many of the processes were the in- 
vention of the head colourman himself. 
Makepeace v. Jackson, 4 Taunt. 779 

SO If goods be obtained from A, by 
fraud, and pawned to B, without no- 
tice, and A. prosecute the offender to 
conviction, and get possession of his 
goods, B. may maintain trover for 
them ; for this is distinguishable from 
the case of felony, where the owner’s 
right of restitution is given by positive 
statute. See stat, 21 H.S, c, 11 

Parker v. Patrick, 5 T. R. 175 

But see Horwood v. Smith, 2 T. R. 750 

II. WHERE NOT MAINTAINABLE. 

1 An action of trover cannot be main- 
tained by a tenant in tail expectant on 
the determination of an estate for life, 
without impeachment of waste, for tim- 
ber which grew upon and was severed 
from the estate. Ppne v. Dor, 1 T. R. 55 

2 Certain lands^ together with the woods, 
&c. were conveyed under a marriage 
settlement to A, and R. their heirs and 
assigns, during the life of S, W, in 
trust, to pay the rents and profits, as 
the said S'. W, should appoint, during 
her life ; and after her dteease, to the 
use of such child or children of the 
marriage, and in such shares as tiie 
said S, W, should appoint ; and for 
W^ant of appointment to the use of the 
children equally, &c. and the heirs of 
their bodies, with cross remainders; 
and in default of such issue, to the 
use of the right heirs of S, W, for 
ever : Held, that A, and B. could not 
maintain trover against the defendant, 
a stranger, for certain trees which had 
been cut down by the order of the 
husband of S, W,, and carried away 
by the defendant. Blakcr v. Anscombe, 

1 N. R. 25 

y Where a purchaser of a small part of 
an estate takes a covenant from the 
vendor to produce the title-detds 
whenever it shall be necessary, and the 
deeds afterwards come into the v endee’s 
possession on his taking a mortgage of 
tlie other part of the estate, and he 
then assigns a mortgage to a third per- 
son, not mentioning the deeds, such 
third person cannot maintain trover 
against him for the deeds. Yea v. 

2T. R.70S 


4 Trover does not lie by an in-coming 
tenant to recover the value of thef 
away-going crops taken by the off* 
going tenant, who continued to hold 
the land as tenant from year to year 
after the e^cpiration of an old lease, 
which reserved to him the right after 
the end of the term at Lady- dap '' to 
fence in and preserve all such hard 
corn as should be sown on the pre-« 
mises the winter seedness preceding, 
so as the same exceeded not 29 acres, 
and teas summer fallowed and well 
manured, &c<i and at harvest to reap 
and carry away the same for neither 
is trover the proper action to try a 
question as to the right to the land, 
noi* does the proper remedy for any 
mismanagement of the land during the 
former term appertain to the incoming 
tenant, but to the landlord : And, how- 
ever the in-coming tenant might main- 
tain an action against the off-going 
tenant for a breach of the custom of 
husbandry in the place, in not leaving 
one-third of the away-going crop of 
wheat sown upon a clover-brush ; yet 
the custom of the country could have 
no place where the off-going tenant held 
under a lease expressly niaking a dif- 
ferent provision in respect of the away- 
going crop, or where he continued to 
hold over after the expiration of snch 
a lease without coming to any fresh 
agreement with his landlord, by which 
he must l>e taken to hold under the same 
terms. Boraatmi v. Green. 16 E. R. 71 

5 Where furniture, whieli had been 
leased witli a house, was wrongfully 
taken in execution by the sheriff) it 
was ruled that the landlord could not 
maintain trover pending the lease. 

i Gordon v. Harper. 7 T. R. 9 

6 One tenant in common of a chattel 
cannot maintain trover for it against 
his companion, unless the latter have 
so disposed of it, ;;s to render it im- 
possible that the [ilaintitr should ever 
take and use it. Peunings v. Grenville, 

1 Taunt. 241 

7 If a person contracts with another for 

a chattel wliich is not in existence at 
the time of the contract, though he 
pays him the whole value in advance, 
and the other proceeds to execute the 
order, the buyer acquires no property 
in the chattel till it is finished and de- 
livered to him ; and therefore trover 
cannot be maintained for it. Mucklow 
V. Mangles, 1 Taunt. 31S 


Yy 
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8 If a thing (e. g. a lease) be deposited 
by one, with the anlhority of another, 
and received l)y the bailee, on account 
of both, one alone cannot demand it 
of the bailee without the authority of 
the other, so as to maintain trover on 
the bailee's refusal to deliver it. Maj/ 

Harvey, 13 E. R. 197 

9 Trover will not lie for goods irregu- 

larly sold under a distress ; the statute 
11 G, 2. c. 19. s. 19. having declared 
that the party selling should not be 
deemed a trespasser initio; and 
having given an action on the case to 
the party grieved by such sale. 
Wallace v. King, 1 H. B. 13 

10 But, if a ]3arly pay money in order 

to redeem his goods from a wrongful 
distress for rent, he may maintain 
trover against the wrong-doer. Ship- 
wick V. Blanchard. 6 T. R. 298 

11 A member of an amicable society, 

intrusted with a box containing the 
fund, and bound by bond to keep it 
safely, camiot maintain trover against 
another member and a third person, 
who take it Irom him. lloUiday v. 
Camsell. 1 T. R. 658 

12 V’herc the consignee of goods, (to 
whom the bill of lading was indorsed 
in blank,) assigned it over as a security 
for acceptances given by the assignee 
not amounting to the value of the 
goods, and afterwards they became 
partners in the goods by an agreement 
betw een them that the profits and loss 
should be equally divided, but the 
first was to stand guarantie to the 
other for solidity of the factors by 
whom the goods w ere to be sold ; ami 
it appeared by the agreement that 
the consignor had not been paid for 
the goods ; the assignee of the bill of 
lading cannot maintain trover against 
the consignor, if he stop the goods in 
transitu on the insolvency of the con- 
signee. Salomons v. Nissat. 

2 T. R. 674 

13 ./I. entrusted B. with goods to sell in 
India, agreeing to take back from B. 
what he should not be able to sell, 
and allowing him what he should ob- 
tain beyond a certain price, w ith li- 
berty to sell them for what he could 
get, if he could not obtain that price ; 
B. not being able to sell the goods in 
India himself, left them with an agent 
to be disposed of by him, directing 
the agent to remit the money to him- 
self in England : Held, that A, could 

6 


not maintain trover against B. for the 
goods. Bromley v. Coxwelt. 

2 B. & P. 438 

14 Where goods were paw'ned to a 
broker for a certain sum, and usurious 
interest agreed to be paid thereupon, 
the pawner of the goods cannot main^ 
tain an action of trover for them in 
order to get rid of the usurious con- 
tract, without first tendering the mo- 
ney which had been actually advanced, 
and legal interest. Fitzjoy.y, Gwillijn, 

1 T. R. 153 

15 The owner of goods stolen, prose- 

cuting the felon to conviction, cannot 
recover the value of them in trover 
from the person who purchased them 
in market-overt, and sold them again 
before conviction, notwithstanding the 
owner si^ave him notice of the robbery 
while they were in his posscjssion. 
Honvood V. Smith. 2 T. R. 750 

16 For, in order to maintain trover, the 

plaintiff must prove that the goods 
were his property, and that ivhile they 
were so they came into the defendant s 
possession, who converted them to his 
use. 2 T. R. 756 

17 But he has a right to restitution of 
the goods in specie. And perha|>s 
would be entitled to recover aamagt.s 
in trover against any person who is 
fixed with the goods after conviction, 
and refuses to deliver them. 

2 T. R. 755 

And see Parker y, Patrick. 5 T. R. 175 
last page, 

III. conversion WHAT SHALL BE. 

1 The conversion of a chattel by a 
tenant in common to its general and 
profitable application, though it change 
the form of the substance, is not such 
a destruction of the subject-matter, as 
to prevent the plaintiff from taking 
and using it in its altered state : there- 
fore, it creates no right of action. 
Fennings v. Grenville. 1 Taunt. 241 

2 Semble, that a sale of the whole of a 
ship by one who is only a part-owner, 
in exclusion of the right of another 
who is tenant in common with him, is 
not equivalent to the destruction of the 
subject-matter mediately or imme- 
diately, so as to enable his co-tenant 
to maintain trover against him. for it. 

j Heath v. Hubbard. 4 E. R. 110 

I 3 But if the subject-matter be actually 
destroyed by one tenant in cpmujon# 
trover will lie against him by bU co- 
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tenant : And where it appeared that 
one tenant in common forcibly took a 
ship out of another’s possession^ and 
secreted it from hitn^ so that he knew 
not where it was carried, and changed 
the name of it, and it afterwards got 
into a third person’s hands, who sent 
it on a foreign voyage where it was 
lost, it was left to the jury, by King, 
C. J. whether under the circumstances, 
the destruction was not by the defen- 
dant’s (the tenant in common’s) means: 

•and the jury finding in the aflirma- 
tive, the Court, on motion for a new 
trial, approved of the Chief Justice’s 
direction, and refused to set aside the 
verdict. Barnardiston v. Chapman. 

4 E. R. 121, n. 

4 A sale of a ship (which was after- 

wards lost at sea), made by the de- 
fendant, who claimed under a defec- 
tive conveyance from a trader before 
his bankruptcy, is a sufficient conver- 
sion to enable the assignees of the 
bankrupt to maintain trover, without 
shewing a demand and refusal. Bloxam 
V. Hubbard. 5 E. R. 407 

5 J. F. advised the plaintiffs that he 
had remitted to them 1969 dollars, 
consigned to Laycock. Laycock re- 
ceived 4700 dollars, and pledged the 
bill of lading to the defendant, who 
received the price of the dollars ,at 
the Bank of England, where they 
were deposited for safe custody, on a 
sale of tliein to the Bank : Held, 
1st, That the letter was a sufficient 
appropriation of the dollars to the 
plaintifks. 2dly, That the plaintifls and 
defendant were not joint-tenants or 
tenants in common of the dollars. 
3dly, That although no specific dollars 
had been severed for the plaintiff, yet, 
as the defendant had converted all the 
plaintifl ’s and all his own, trover would 
lie for the plaintiff’s share. 4th ly. That 
although the dollars remained in the 
game unaltered custody, yet the deli- 
very, by the defendant, of the bill of 


lading, which was the symbol of them, 
and the receipt of the value, was a 
conversion. Jackson v. Anderson, 

4 Taunt. 24 

6 A banker after notice, discounts a bill 
of exchange drawn on a customer, 
and by the acceptance, made pay- 
able at his bank, after notice that 
it has been lost by the holder, 
and afterwards debits his customer 
with the amount of the bill, writes a 
discharge on it, and delivers it up to 
the customer as the banker’s voucher 
of his account : Held, that the banker 
is thereby guilty of a conversion, and 

I the loser of the bill may recover in 
trover without a previous demand of 
the bill. Lovell v. Martin. 

4 Taunt. 799 

IV. EVIDENCE. 

See Nix v. Cutting, 4 Taunt, 18. 

post, tit. WITNESS. 

1 A trader on the eve of bankruptcy 

makes a collusive sale of his goods to 
A , : the assignees cannot maintain tro- 
ver for them against A. without prov- 
ing a. demand and refusal. Nixon v. 
Jenkins, 2 H. B. 135 

2 In trover against several defendants, 
all cannot he found guilty on the same 
count, without proof of a joint con- 
version by all ; therefore where plain- 
tiff brought trover for goods against 
A. and B, bankrupts, and C, and D, 
their assignees, and proved that the 
bankrupts, before the bankruptcy, re- 
ceived and afterwards disposed of the 
goods by way of pledg(*, having no 
authority so to do ; and that the as- 
signees, after the bankruptcy, took 
possession of the goods, and refused to 
deliver them to the plaintiff on de- 
mand, and the jury found all the de- 
fendants guilty, there being only one 
count in the declaration : Held, that 
the evidence did not warrant such 
finding. Nicoll v. Glennie. 

1 M. & S. 588 
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TRUST AND TRUSTEES, 


See Nunn v. Wilsmore, 8 T. R. 521, 
ante, page 246. 

Wykham v. Wykham, 11 E. R. 458, 
ante, page 562. 

1 Possession of the cestui que trust, is 
not adverse to the title of trustees. 
Smith d. Dennison v. King, 

16 E. R. 287 

2 A clause in a marriage settlement, 
" that the trustees should not be 
chargeable with, or accountable for, 
any money arising in execution of the 
said trusts, but what the person or 
persons so to be accountable should 
actually receive,'* does not bind the 
trustees generally as a covenant, but is 
a clause of indemnity to take away 
that responsibility which each would 
otherwise be subject to for the acts of 
the others; and only leaves each of 
them accountable for what he actually 
receives, as for a single contract debt. 
Bartlett v. Hodgson, 1 T. R. 42 

3 If a person jointly interested with an 
infant in a lease, obtain a renewal to 
himself only, and the lease prove be- 
neficial, he shall be held to have acted 
as trustee, and the infant may claim 
bis share of the benefit ; but if it do 
not prove beneficial, he must take it 
to himself only. Ex^parte Grace. 

1 B. & P. 376 

4 tenant for life, remainder to his son 
B. in tail, reversion to himself in fee, 
agreed with B. in order to relieve 
themselves from their debts, to bar 
the entail : and in 1773 they con- 
veyed estates in N. and L. to the use 
of trustees and their heirs, in trust to 
sell the N. estates and pay the debts, 
&c. and as to the L. estate (the only 
one in question), in trust that the 
trustees should, with the consent of A. 
and his wife, and of B. or the sur- 
vivor, sell the inheritance in fee, and 
apply the purchase- money on the 
trusts after-^mentioned : with a proviso 
that the rents, issues, and profits, 
should, until sale of the inheritance, be 
received by such person and for such 
uses as they would have been if the 
de^ bad not been made and no fines 


levied : And as to the money arising 
from the sale of the L. estate, in trust 
to invest the same, with the like con- 
sent, in the purchase of other lands 
in fee, to be settled, subject to certain 
charges, on A. for life, remainder to 
B, in fee: Held, 

1st. That the use of the L. estate 
was immediately executed in the tn#- 
tees, even before any consent given to 
the sale of it by A. &c. and that, not- 
withstanding the proviso, which stipu- 
lated only for the receipt, by the 
party before entitled, of the rents, &c. 
as contradistinguished from the legal 
estate of the inheritance, which was 
left in the trustees. And that this was 
not a mere power of sale in the trus- 
tees tacked to the legal estate of the 
owner. 

2dly, That though A. who survived 
his wife and B, continued in posses- 
sion of the L. estate down to 1705, 
when he sold it, and died some lime 
after; and though, after the sale of 
the N. estate in 1774, for the payment 
of the debts, the trustees of the L. estate 
never interfered in further execution 
of the trust during A.*fi life-time, but 
brought ejectment after his death; 
yet that no presunqHion could be 
made at the trial in favour of the de- 
fendants, who purchased from A. in 
1795, for a valuable consideration, 
without notice, either that the trustees 
had re-conveyed the legal estate to A, 
in his lifetime, as upon a satisfied 
trust, according to the old uses; or 
had conveyed a new estate to him as 
a purchaser uwler a sale by them in 
execution of their trust : For a court 
of law will never presume a reconvey- 
ance by truiitecs, where such recon- 
veyance would be a breach of their 
trust; which would be the case here 
upon a supposition ti>at B* the son, 
was a purchaser for a valuable consi- 
deration of the remainder in fee, 
which was to be limited to him upon 
the settlement of the new estate to be 
acquired with the purchase-money of 
the L. estate : Nor is such a pre- 
sumption to be made in the first in- 
stance, even in the case of a doubtful 
equity, before a court of equity has 
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declared in favour of the equitable 
title of the party for whom sucli pre- 
sumption is required ^ Nor was there 
any evidence to support a presump- 


tion that A, had purchased a new 
estate of the trustees. 

Keane d. Byron (Lord) v. Dear don, 
8 E. R. 248 


TURNPIKE. 


Highways, ante, page 358. 
Tolls, ante, page 677. 


1 The trustees of a public Turnpike Act 

who were empowered to erect toll- 
houses and mort^^a^e the tolh, and it 
W'as declared that there should be no 
priority among the creditors, were 
held to have no power to mortgage the 
toU-kouses or gales, Fairtitle v. Gil- 
bert, 2 T. R. 169 

2 Under a Turnpike Act, the trustees 

had power to turn roads through pri- 
vate grounds, making satisfaction to 
the owners; and if they could not 
agree, they were enabled, on giving 
notice to the owners, to summon a 
jury to ascertain the damage, and to 
order such sum so ascertained, to be 
2 )aid to the owners : an inquisition of 
the jury and an order of the trustees 
tinder the above Act were quashed, 
because it did not appear on the face 
of the proceedings that any notice had 
been given to the owners of the land. 
Bex v. Bagshaw, 7 T. R. 363 

3 If trustees under a Turnpike Act turn 

a road through an inclosure, anti make 
the fences at their own expense, and 
repair them for several years, they 
cannot be compelled to continue such 
repairs unless there be a special pro- 
vision in die Act to that edect. Rex v. 
The Commissioners of the Llandillo 
District, &c. 2 T. R. 232 

4 What is meant by a road is the sur- 

face over which the subjects have a 
right to pass, and not the fences on 
each side. 2 T. R. 234 

5 The owners of the land are bound to 
repair the fences on each side, unless 
otherwise provided by the Act. 

2 T. R. 232 


6 The General Turnpike Act 13 G, 3. c, 
84. s, 13. having given a penalty, to 
^ recovered by information before 
justices of the peace, or by action, for 
using a greater number of horses tlian 
is thereby allowed for the draft of 
7 


waggons, &c. on the road ; and the 
19th section having provided, that 
if it appear on oath to the satisfaction 
of any justice of the peace or court 
of justice^ that the carriage could not 
be drawn with the ordinary number 
of horses, by reason of deep snow or 
ice, then such justice of peace or 
court may stop all proceedings before 
them respectively : Held, that such 
application for a stay of proceedings 
must be made to the Court above in 
which the action was brought, an(* 
that the defence is not available at 
nisi prills, Robinson v. Pocock. 

11 E. R.484 

7 Under the stat, 13 G. 3. c, 84. s, 33. 

the Court of Kind’s Bench may ap- 
portion the fine for non-repair of a 
road between the parish and the trus- 
tees of a turnpike, though the indict- 
ment were originally preferred at the 
assizes, and afterwards removed thi- 
ther by certiorari, Rex v. Upper Pap~ 
worth (Inhab,) 2 £. R. 413 

8 The 13 G, 3. c. 84. (General Turn- 

pike Act), which prohibits persons 
from gaining a settlement by renting 
the tolls of turnpike roads, does not 
extend to the tolls of a bridge, which 
bridge does not appear to be part of 
the turnpike road. Rex v- Bubwitk 
(Inhab,) 1 M.'&S. 514 

9 By a Turnpike Act, trustees are ap- 

E olnted witli authority to cut drains in 
inds adjoining the roads, making rea- 
sonable satisfaction to the owner there- 
of: By the same Act it is provided 
that all actions, for any thing done in 
pursuance of the Act, shall be brought 
within six months after the doing the 
thing complained of. A drain is cut, 
by an order signed by a competent 
number of trustees, and according to 
the plan of the surveyor, in land ad- 
joining the plaintiff’s, by which thelat- 
ter is overflowed. An action is brought 
against one of the trustees only, more 
than six months after the act done. 
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and tfce first injury sustained, but 
within six months after a subsequent 
injury accrued: .Held, 1st, that the 
action, if it could have been supported 
at all, was well brought against the 
defendant only : but 2dly, that the 
trustees, having acted to the best of 
their skill, and with the best advice, 
were not answerable for that which had 


accrued. Semhle, that the limitation of 
the action is to be reckoned, not from 
the time of doing the act, but of sus- 
taining the injury. — Whether this 
be confined to the first injury sus- 
tained, or whether an action might 
not be brought within six months 
after any siibseqiient injury ? Sutton 
V. Clarke. 1 Marsh. 429 


USE AND OCCUPATION. 


See Simony, ante^ page 6 15. I 

And see Kiri land v. Pounsett. 1 Taunt. I 
570, post, page 700. 

1 Debt for use and occupation is not a 

local action, nor does it depend on the 
stat. 11 G. 2. c. 19. Egler v. Mars^ 
den. 5 Taunt. 25 

2 Debt will lie for use and occupation 

generally, without setting forth the 
particulars of the demise. Wilkins v. 
Wingate. G T. R. 62 

3 Or stating the place where the pre- 
mises lie. King V. Fraser. 6 E. R. 348 

4 An action for use and occupation may 
be brought in the County Court of 
Middlesex. Parker v. Vaughan. | 

2 13. & P. 29 I 

5 An action for use and occupation may | 
be maintained by a grantee of an an- ! 
nuity, after a recovery in ejectment 
against a tenant who was in possession 
under a demise from year to year, for 
all rent in his bands at the time of no- 
tice by the grantee, and down to the 
day of the demise in the ejectment, 
but not afterwards. Birch v. Wright. 

1 T. R. 378 

6 An action for use and occupation is 

maintainable w ithout attornment upon 
the stat. 4 and 5 Ann. c. 16. ss. 9. and 
10. by the trustees of one whose title 
the tenant (defendant) had notice of 
before he paid over his rent to his ori- 
ginal landlord ; though the tenant had 
no notice of the legal title being in the 
plaintiffs on the record. Lumley v. 
Hodgson. 16 E, R. 99 

7 If .d. agree to let lands to B. who per- 
mits C. to occupy them, A. may re- 
cover the rent in an action against B. 
tor use and occupation Bull v. Sibbs. 

8 T. R. 327 

8 If a purchaser takes possession of pre- 
mises uud^r a contract of sale, which> 


on account of a defect in the vendor's 
title, fails to be completed ; the vendor 
cannot afterwards recover rent for the 
period of the purchaser's possession 
upon an implied contract foi* use and 
occupation. Kirtland v. Pounsett. 

2 Taunt, 145 

9 Assumpsit for use and occupation 

lies against a lessee from year to year, 
upon his agreement tb pay rent during 
the tenancy ; notwithstanding his bank- 
ruptcy and the ocenpation of the pre- 
mises by his assignees during part of 
the time for which the rent accrued. 
Boot v. Wilson. 8 E. R. 311 

10 The landlord of a house demised 
under a jw^ritten agreement, may re- 
cover against his tenant in an action 
for use and occupation, the rent ac- 
cruing after the premises are burnt 
down, and no longer inhabited by the 
tenant. Baker v. HolipzaffcL 

4 Taunt. 45 

11 A tenant from year to year of a house 

at a yearly rent becomes a bankrupt 
in the middle of the year, and his as- 
signees enter and keep possession for 
the remainder of tlie year : The les- 
sor cannot maintain an action for use 
and occupation against the assignees 
for the bankrupt's occupation as well 
as their own, without proving their 
special instance and request for the 
bankrupt to occupy, during the time 
that elapsed before his bankruptcy. 
Naish V. Tatlock. 2 II. B. 319 

12 In an action for use and occupation 
of a lodging, it being shewn that the 
lodging was let with the knowledge of 
plaintiff for the purpose of prostitu- 
tion, the action was held not to be 
maintainable. Crisp v. Churchill. 
Girarday v. Richardson. 

1 B. & P, 340, 1, noth. 
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USURY. 


I. now CONSTITUTED, AND WHAT CON- 
TRACTS ARE USURIOUS. 

II. WHAT NOT. 

III. SECURITIi'S W'lIEUE VOID. 

IV. PLEADINGS. 

V. EVIDENCE, 


L now CONSTITUTED, AND WHAT CON- 
TRACTS ARE USURIOUS. 

1 To constiliile usury there must either 
Ih" a (iirt ct loan, and a taking of more 
than U'^al interest for the forbearance 
of jiayiiKTit ; or there must he some 
device for the })urpose of concealing*’ 
or evadinin’ the appearance ol‘ a loan 
and forbcaniiicc, when in truth it was 
such. Barclay v. Wubnsleu. 

4 E. R. 57 

.Vud see Mathews v. Griffiths. 

1 B. & P. 15S, n. 

2 Before a j)’arty can entitle himself by 

a civil actitiii to relief from an usu- 
rious contract, he must tender all the 
money really advanced. Fkzroy v. 
GwiUini. I T. R. 153 

3 The defendant bein^ indebted to the 
plaintiffs his bankers, in nearly 
30,000/., aliout 21,000/. of which was 
secured by Iwnds, (a considerable 
part of vvbich was advanced by them 
wlien stocks were below 50/.) agreed 
with them that they should place 
25,000/. to his credit in account ; for 
which he was to purchase 50,t)00/. 
stock (then at 51 * ) in their names, and 
account to them for the dividends upon 
such stock as from the last dividend 
day : after which agreement, the plain- 
tiffs, acting upon the basis of it, 
(though the defendant never j)urchased 
tlie stock so agreed upon) entered in 
their books the sum of 25,000/. to the 
credit of the defendant, and continued 
to honour his drafts from time to time ; 
crediting him also with other sums 
actually paid by him ; and wrote off* 
the amount of his bonds to his credit, 
and delivered them up to him : Held, 
that this agreement to repay the new 
credit of 25,000/. by the purchase of 
,stock as at 50/., when in fact it was 


more at the time of the agreement 
made, though it had been less when a 
considerable part of the money was 
actually advanced upon his general 
credit, was usurious and void : but that 
nevertheless the sum of 25,000/. cre- 
dited under that agreement liy the 
plaintiffs to the defendant in his hanking 
account, was to be reckoned against 
them upon balancing the account of 
debtor and creditor between them. 
Boldero v. Jackson. 11 E. R. 612 

4 An agreement on discounting a bill of 

exchange, that the plaintiff should take 
in part-payment another bill which 
had time to run as cash, although the 
full discount was taken, is usurious. 
Parr v. Eliason. 1 E. R. 92 

5 A. lent B. 500/. and at the lime of 
the loan it was agreed that the latter 
should give something more than legal 
interest as a compensation, but no 
particular sum was specified. After 
the execution of the cleed B. gave 
50/. and paid interest at the rate of 5 
per cent, on the 500/. for five years, at 
the end of wliieh time an action was 
brought against /i. for usury : Held, 
that the action was not Barred by lapse 
of time, for that the loan was substan- 
tially for no more than 450/., and 
consequently the interest at the rate 
of 5 per cent, on the 500/. received 
within the last year was usurious. 
Scurry V. Freeman. 2 B. & P. 3Sl 

6 The grantor of an annuity having 

agreed with the grantee to redeem, 
drew a bill of excliange for 5000/. at 
three years, which the grantee dis- 
counted in the following manner ; he 
took 4083/. Os. Hd. as the amount pf 
the purchase- money and arrears, ad- 
vanced 166/. 13a’. 4f/. to the grantor in 
cash, and took 750/. as interest for three 
years upon 50001. Held, that the 
transaction was usurious. Marsh v. 
Martindale. 3 B. & P. 154 

7 The statute 14 G. 3. c. 79. relates 
selely to securities on land in Ireland 
and the colonies ; and therefore, where 
A. contracted with B. for the sale of 
an estate in the West-Indies, and it 
was agreed that part of the purchase- 
money should remain secured by the 
bond of B, and C., and that bond was 
afterwards cancelled, and another ex- 
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cctited in England by B. and D. re- 
serving 6/. per cent, interest (in the 
same manner as the former one); sucli 
contract was held to be usurious. 
Dewar v. Span. 3 T. R. 425 

S Upon a contract to forbear 600/. for a 
year, reserving interest at the rate of 
5/. per cent, for which a premium 
was paid in the first instance, the 
usury is complete upon the lender’s 
receiving any part of the growing in- 
terest within the year. IVade v. !Vil- 
son. 1 E. R. 195 

IL WTIAT NOT. 

1 A memorandum indorsed on a bond, 
which was conditioned for the pay- 
ment of loo/, by quarterly payments 
of 51. each, and interest at 51. per cent. 

that at the end of each year the 
years interest due was to be added to 
the principal, and then the 20/. re- 
" ceived in the course of the year was 
to be deducted, and the balance to 
remain as principal,'^ was held not to 
be usurious. Le Grange v. Hamilton. 

4T. R. OLl 

Affirmed in Cam. Scuc. 2 H. B. 144 

2 The loan of money produced by the 

Sale of stock, on an agreement that 
the borrower shall replace this stock 
on a certain day, or irpay the money 
on a subsequent day, with such in- 
terest in the mean time as the stock 
itself would have produced, is not usu- 
rious, though the interest exceed 51. 
per cent., unless the transaction l)e co- 
lourable, and mere device to obtain 
more than legal interest. Tate v. Wei- 
lings. 3 T. H. 531 

And see Sanders v. Kentish, 

8 T. R. 162 

C The defendant being indebted to the 
plaintiff in 486/. 4s. 6d. for which he 
was sued ; and the plaintiff wishing to 
invest the amount of the, debt in stock 
on the 19th of Aov. 1803, when the 
same would have purchased 908/. 16i‘. 
7d. slock ; in consideration of forbear- 1 
ing his action and demand till the 
1 9th of iVot;. 1804, takes a bond from i 
I lie defendant, conditioned for the 
transfer by him to the plaintiff on that 
day of 908/. IG^. 7d. stock, with such 
interest as the same would have pro- 
duced, as such stock, in the mean 
lime : Held, that this was neither 
uwtrinus, libr within the prohibition 


of the Stock-jobbing Act, 7 G, 2. c. 
8. Maddock v. Rumball. 

8 E. R. 304 

4 An indenture, assigning to the plain- 
tiffs a contract for the purchase of 
timber, upon certain trusts for secur- 
ing to themselves out of the proceeds 
the repayment of the purchase-money 
advanced by them, and also of a cer- 
tain balance before due to them, to- 
gether with interest thereon at 51. per 
cent, up to the time of payment, and 
also the further sum of 200/. as and 
for a reasonable profit and compensa- 
tion for llie trouble they would be at 
in the business^ and also all costs, 
charges, damages, and expenses which 
they might be put to on account of 
the premises, is not usurious upon the 
face of it ; for the 200/. allowed for 
trouble, is not necessarily to lie in- 
tended as a colourable reservation of 
further interest beyond the legal in- 
terest, but as a compensation for trou- 
ble not comprehended within the 
words, costs, charges, damages, and 
expenses ; neither is it so excessive as 
to be intended as usurious on that ac- 
count. Palmer v. Baker. 

1 M. Sc S. 56 

5 Where it appeared to be the usage of 
country bankers in di.seounting bills of 
exchange to receive, over and above the 
coniinori interest of 5/. per cent, for the 
time the bills had to run, the further sum 
of 5^. percent, on the gross sum for com- 
mission ; such charge was Iield to be 
legal. Winch v. Penn. 

2 T. R. 52, 71. 

6 A. being a banker in the country, dis- 

counts bills of exchange at four months 
for B. and takes the whole interest for 
the time they have to run : B, on being 
asked how he will have the money, di- 
rects part to be carried to his account, 
part to be paid in cash, and part by bills 
in London, some at three, some at seven, 
and some at thirty days^ sight ; and 
held not to be an usurious transaction^ 
since the surplus of interest taken by 
A. might be referable to the expenses 
of rent-charge, Hammett v. Yea, 

Bart. 1 B. & P. 144 

Seeds, if such mode of remittance had 
been made a term of the loan. 

1 B.&P. 144 

7 The acceptor of a bill of exchange, dated 
4th of July, and due 7'-ti of September, 
taking a premium of 6d. in the pound 
from the indorsee and holder for pay- 
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ment of the bill on the 20th of Augzist 
before it was due, is not guilty of usury; 
there being no loan or forbearance. 
Barclay v. Walmsley, 4 E. R. 55 

8 If a promissory note be given for re- 
payment of a sum lent with usurious 
interest, and the note when due be 
taken up and another note substitute<l 
for it, till’ offence of usury is not 
tliereby committed, nor is the penalty 
incurred, until the latter note be paid. 
Maddock v. llammetL 7 T. R. 1 84 

III. SECUUITIES WHERE VOID. 

1 If the borrower of money give a bond 
for the principal and interest at five 
per cent, and covenant at the same 
time also to pay to the lender a certain 
portion of the profits of a trade carried 
on by him in partnership with another 
person, tliis is an usurious contract, 
and the obligee cannot recover on the 
bond; for though he was to gain by 
the profits, he was not to stand to the 
losses ol‘ the trade. Morse v. Wilson, 

4 T. R. 353 

2 A bill of exchange payable to A, or 

order, which tvas legal in its inception, 
was by him indorsed to B. for an usu- 
rious consideration, who [massed it to a 
third person for a valuable consider- 
ation, without notice of the usury, by 
whom it was paid to B/s assignees 
after his bankruptcy, in satisfaction of 
a debt owing to the bankrupt’s estate : 
Held, that the indorsement of A. to B. 
on an usurious account, did not avoid 
the bill in the h'.mds of an innocent 
holder, by virtue of the statute of 
usury, and that R.’s assignees, being 
clothed with the rights of such inno- 
cent indorsee, were entitled to hold 
the bill against A, though as between 
A. and B. the security was void, Parr 
V. Eliason. I E. R. 92 

'S A broker agree.s with the defendants 
to get their bills discounted, and that 
he shall retain out of the money so 
raised, the exorbitant brokerage of IO 5 . 
per cent, but the broker was not to 
advance the money himself, nor was 
his name on the bills : Held, that a 
bill accepted by the defendant, and 
negotiated by the broker upon these 
terms, could not be avoided in the 
hands of an innocent indorsee, as for 
an usurious consideration within the 
scat, 12 Anne, c, 16, Dagnall v. Wig- 
ley. 11E. R. 43 
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4 A. being indebted to B. for different 

usurious loans, applies to B. for a fur- 
ther advance, which B. agrees to 
make, at the legal rate of interest, 
provided A.'s father will give security 
for it, and also for part of the previous 
debt. A.*s father consents and accepts 
three bills, the two first of which ex- 
actly cover the amount of the legal 
debt. The first is paid when due ; in 
an action on the second : Held, that 
the acceptances, having been given 
partly as a security for an illegal debt, 
were all tainted with the illegality, and 
were therefore void. Harrison v. Han^ 
nel. 1 Marsh. 349 

5 If A. for an usurious consideration 

give his promissory note to B., who 
transfers it to C. for a valuable con- 
sideration, without notice of the usiirv, 
and afterwards A. gives a bond to 
for the amount, the bond is valid. 
Cuthbert v. Haley. 8 T. R. 390 

6 But if A. bad given B. his bond in 
consideration of such note, the bond 
would have been void. 8 T, R. 390 

7 A bond fide debt is not destroyed by 
being mingled with an usurious con- 
tract relating to it. Gray v. Fowler. 

1 H. B. 462 

8 After usurious securities given for a 
loan have been destroyed by mutual 
consent, a promise by the borrower to 
repay the principal and legal interest 
is binding. Barnes v. Hcdley. 

2 Taunt. 184 

9 The Court of C. P. set aside a war- 
rant of attorney and judgment given 
to secure a loan whicli was sworn to 
be usurious, in order to bring the 
question of usury before a jury; hut 
refused to order a bill of exchange to 
be delivered up which had been given 
to procure the defendant’s release out 
of execution on the judgment. FA- 
monson v. Popkin. 1 B. & P. 270 

10 Where usurious securities have been 
acted on, and the money partly paid 
by the borrower, the Court of C. P. 
will not set aside a judgment and ex- 
ecution but upon the terms of the de- 
fendant repaying the principal and 
legal interest. Hindle v. O'Brien. 

1 Taunt. 413 

IV. PLEADINGS. 

N. B. As to laying the Venue, see 
Scurry v. Freeman, 2 B. & P. 381, 
post, tit, VENUE. 

And see amendment, ante, pages 43, 4. 
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1 A general plea of usury held ill on 
special demurrer. Hill v. Montagu, 

2 M. & S. 377 

2 If A. be indebted to B,, and B. to C. and 

C. agree for an itsurious consideration 
to accept A for his debtor instead of B, ; 
this niiiy be laid to be for an usurious 
loan of so much from C. to Wade 
v. Wilson, 1 E. R. 195 

3 The contract may be laid as for a for- 
bearance to alone, who was the real 
debtor, although B, had joined with 
him in the security given to the lender. 

IE. R. 195 

4 If more than legal interest be taken 

for forbearance on a note given to A, 
by B, as a collateral security for mo- 
ney lent to C., such money is well de- 
scribed to be forbearance of money 
lent by the defendant to B. Manners 
V. Pohan. 3 B. & P. 343 

5 If a person discounts a bill, and pays 

for it the amount of the contents, de- 
ducting only legal interest, and on a 
subsequent day receives usurious in- 
terest under pretence of becoming 
guarantee for the acceptor, it is com- 
petent to declare on the sum first paid 
as the sum forborne : And it may be 
laid as forborne to the person who re- 
ceives the money and indorses the bill 
to him, even supposing that that per- 
son, il* sued on the bill, might recover 
over against the guarantee. Lee \, 
Cass. 1 Taunt. 51 1 

ii The defendants discounted for U. a 
bill post-dated 16 days, and gave in 
lieu thereof, not money, but a bill 


i drawn by B, and accepted by A. for 
B,’s accommodation, which the defen- 
dants then held, having before dis- 
counted it for B., and w^hich then had 
seven days to run. Within those se- 
ven days B, gave up that bill to A. 
who destroyed it. The defendants 
having allowed no rebate on this bill, 
held, that in an acifon for usury this 
might be averred as a loan of the 
arnount of the bill discounted, lent 
on the day when the bill given in lieu 
could have bt en enforced by the de- 
fendants. Hutchinson v. Piper, 

4 Taunt. 810 

V. EVIDENCE. 

See post, tit, witness. 

1 The borrower of money, having paid 

it, may prove the whole case. Smith 
V. Prager. 7 T. R. 60 

2 III an action on the statute of usury in 

discounting a bill of exchange, it was 
proved that one B. demanded pay- 
ment of the acceptor, and commenced 
an action against him, and afterwards 
received the amount of the bill, and 
the costs of those proceedings on pro- 
ducing the bill, and gave a receipt as 
attorney for the present defendants ; 
this without further evidence of B, be- 
ing the agent of the defendant, ami 
without the production of the pro- 
ceedings against the accc])tor, was held 
good primd facie evidence to he left to 
a jury of the defendant having receiv- 
ed the usurious interest. Oxven v. 
Barrow, 1 N. R. 101 


VARIANCE. 


I. BETWEEN PLEADINGS AND PUOCESS. 

JI, pleadings and evidence. 

(a) In Place, 

(b) — Circumstances. 

XII. PLEADINGS and RECOUD. 

IV. IN INDICTMENTS. 


I. BETWEEN PLEADINGS AND PROCESS. 

N. B. See practice, ante, III. (a) 
571. II. [h) 578. 

1 In an action of debt on a simple con- 
tract the declaration is good, though 
it specify a less sum in the several 
counts than is demanded in the recital 
of the writ; and yet assigns as a breach 


the non-payment of the sum de- 
manded in the writ. 3P2fiillin v. 
Cox. 1 H. B. 249 

2 And in such an action the plaintiflf'may 

prove and recover a less sum than is 
Slated to be due. I H. B. 249 

3 A variance between the writ and 

count (the ac etiam being in case on 
promises, but the declaration in debt) 
is not a ground for entering an exone- 
returoo the bail-piece, where the sum 
sworn to is under 401. Lockwood v. 
Hill. 1 H. B. 310 

4 In an action on a bail-bond, the spe- 
cial original being returnable coram 
domino rege uhicunqut tunc fuei'it in 
Anglia, the omission of the word ubi- 
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cmque was held not fatal, for the writ 
is to compel appearance before the 
King in his court, and not in person, anrl 
therefore it could not, as was objected, 
be to compel appearance out of Eng- 
land. Shuttleworth v. Pilkington. 

IT. R. mw. 

5 Where the declaration set forth the 

precept from the sherilT to the port- 
reeve of a borougli, the improper in- 
sertion of the word '' if” in such pre- 
cept, viz. and if the said election so 
made/' &c. is not a fatal variance, but 
is to be rejected as surplusage. King 
V. Pippet. 1 T. R. 

6 In an action for an amercement in a 

court leet, if the declaration state the 
court to have been holdcn before the 
steward manor, but the evidence 

prove it to have been liolden before' j 
the deputy steward, it is a fatal vari - 1 
ance. Wyvill v. Shepherd. 

1 TL B. 1G2 

S. P. Where the declaration stated that 
the defendant was summoned to serve 
on the jury of the conrt-leet and court- 
baron, hut the summons was to serve 
on the jury of the court-leet only, drey 
V. Wheatly. 1 II. B. 163,?/.. 

7 Where the declaration averred that 

the defendant cliarged tlie plaintiff 
with violently assaulting him, and 
procured a warrant to apprehend him 
for the said offence : The charge made 
was for assaulting and striking, the 
warrant produced recited the charge 
to be for assaulting and beating : Held, 
that this was no material variance. 
hyne v. Moore, 5 Taunt. 187 

8 In an action by the bailifi* of West- 
minster against the defendant, in the 
nature of an escape, the declaration 
stated a latitat against Donner and J. 
Doe, with an ac ciium against Donner 
for 30/. The writ produced in evi- 
dence was against Donner and two 
others, and not against J. Doe. Lord 
Mansfield held this to he good, it 
being a sufficient writ to warrant the 
arrest. Hendray v. Spencer. 

1 T. R. 238, w. 

9 In an action on the case against the 
sheriff for negligent and wrongful 
conduct in conducting the sale of the 
plaintiff’s goods under a writ of fieri 
facias, by which they were sold much 
under value, where, in stating the 
substance of the writ, the count al- 
leged that the sheriff was com- 


manded to levy 80s. awarded to J. C, 
for his damages sustained by occasion 
of the detaining the debt; that is 
proved by the writ, which stated that 
the 805 . were awarded to J. C. for 
his damages sustained as well by rea- 
son of detaining the debt as for his 
costs, &c. for costs are in legal sense 
included in the word damages. Phil- 
lips V. Bacon. 9 E. R. 198 

10 In an action for bribery, the decla- 
ration stated the precept to he directed 
to the mayor only ; but the precept 
proved was directed to the mayor and 
burgesses; which was held to prove 
the declaration. Cuming v. Sibley. 

1 T. R. 239, w. 

11 So where the precept declared on 

was to the bailiff's and jurats, and that 
proved was directed to the bailiff (in 
the singular number) and jurats. 
Warr v. Harbin, 2 H. B. 113 

12 In an action against the defendant 
for negligence as an attorney, in not 
prosecuting a debtor of the plaintiff’s 
to judgment ; the return of the writ 
on which the debtor was arrested 
being laid to be in the 25th year of 
the reign, &c. and the writ itself ap- 
pearing to be returnable in the 24th 
year, this was held to he a fatal va- 
riance, even though the day of the 
rtturn was alleged in the declaration 
under a videlicet. Green v. Bennett, 

1 T. R. 656 

13 The record in an action for false im- 
prisonment set forth a few of the first 
words in a bill of Middlesex, aiid then 
added an ^ c. The ^'c. was held by Lee, 
Ch. J. to be no variance from the bill 
i){ Middlesex, when read at the trial. 
Wilson V. Mawson. 1 T. R, 237, ??. 

14 If the writ be, that the defendant an- 
swer in ‘"a certain plea of trespass on 
the case on promises,” and the de cla- 
ration be in debt for goods sold and 
delivered, and money borrowed, the 
Court of C. P. will discharge the de- 
fendant on entering a common appear- 
ance. Kerr v. Sheriff. 2 B. & P. 358 

15 The Court refused to set aside the 
proceedings for irregularity for a va- 
riance between the original writ and 
declaration. Spalding v. Mure. 

6 T.R. 363 

16 The Court will not, on motion, per- 
mit a defendant to take advantage of a 
variance between the sum mentioned 
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in the ac etiani part of (ho latitat ^ and 
the declaration. Turing v. Jones, 

5 T. R. 402 

17 Though they will when the variance 
is in the nature of the action ; as where 
the plaintiff sues out a writ quare clau- 
sum fregit, and declares in trover. 

5 T. R. 402 

18 So when the objection is to the plain- 

tiff's right of suing, as if he sue out a 
writ in his own name, and declare as 
executor. 5 T. R. 402 

S, P, Douglas V. Irlam. 8 T. R. 416 

19 The Court of C. P. refused to set 

aside ])roceedings for irregularity, 
where the clausum fregit was against 
two, and the declaration against one. 
Spencer v. Scott, 1 B. & P. 19 

20 The distin(!tion is, that in process not 

bailable, if the writ be joint and the 
declaration several, it is regular. — 
Seeds, in bailable process. Loveridge 
V. Botham, 1 B. P. 49 

And see Lewen v. S7nith, 4 E. R. 589, 
ante, page 571. 

21 But if process be sued out in the name 
of one plaintiff, and the declaration de- 
livered in the name of two, it is bad. 
Rogers v. Jenkins, 1 B. & P. 383 

11. BETWEEN PLEADINGS AND EVIDENCE. 

(a) In Place, \ 

1 Declaration by a sailor for wages, and 
the average price of a negro slave for 
a certain voyage (to wit) “ fro/n the 
port of London to the coast of Africa, 
and from thence to the \Vest-ln(lie^ 

in the cHM ides it. was eaUMi a voyau< 
“from die port of N- die 

of Africa, from tbrjic' to lilt llest- 
Indies or America, and afterwards to 
London in Great Britain, or to her de- 
livering port in Europe Held, that 
the variance was fatal, notwithstanding 
the scilicet, and although the voyage 
was in fact put an end to in the West- 
Indies; and that the contract for the 
price of a slave, not being included in 
the articles pursuant to 2 G, 2. c. 36. 
was void. White v. Wilson, 

2 B. & P. 116 

2 In assumpsit for use and occupation, it 
is not necessary to state in what parish 
the premises are situate, and if the pa- 
rish is described by a wrong name it 
is immaterial, at least if it be described 
by a name generally known, and which 
could not therefore mislead the defen- 
dant. Kirtland v. Pounsett, 1 Taunt. 570 


3 A variance in setting out one of 
several covenants in a lease, on which 
breaches were assigned, viz. the Cellar- 
beei' field, instead of the Aller-beer 
field, held fatal ; being considered as 
part of the description of the deed 
declared on ; though the plaintiff 
waved going for damages on the 
breaph of that covenant. Pitt v. Green, 

9 E. R. 188 

4 Proof that defendant’s boat ran 

down the plaintiff’s in the Half-way 
Reach in the Thames will support an 
allegation that the boat was run down iu 
the Thames, near the Half-way Reach, 
in an action on the case for negligence ; 
because the place is not material : 
Seeds, if the place be material; as 
where a justification is local. Drewry 
v. Twiss, 4 T. R. 558 

5 Where an action on the case was 
brought upon an agreement that the 
defendant would procure the plaintiff 
a booth at the horse-race on Barnet 
common ; and the declaration alleged 
Barnet common to be in Middlesex, 
whereas ir was in Hertford, yet held 
to be surplusage, because it was imma- 
terial to the agreement whctln r Bar- 
net common lay in Middlesex or 
Hertford. Frith v. Gray 4T. K. 

6 Evidence of a house situate in the 

parish of A/, w ill supjiort an ai t nnent 
of a hou>e ‘at iS.,” <S being extra- 
parochial, and both place> usually 
i»oing by the name of S. Burbidge v, 
Jakes. 1 B. & 1\ 225 

7 An action on the case for set ling up 
a certain mark in front of the plain- 
nil 's dwelling-house, in order to de- 
fame him as the keeper of a bawdy- 
house, is not local in its nature: and 
if the declaration, after describing the 
house as situate in a certain street 
called A, street, in the parish of O. 
A. (there being no such parish), after- 
wards state the nuisance to be erected 
and placed in the parish aforesaid, it 
will be ascribed to venue, and not to 
local description; and therefore the 
place is not material to be proved as 
laid. Jefferies v. Duncomhe. 

11 E. R. 226 

8 If in an action on the case for a nui- 
sance in erecting a weir, it be described 
in the declaration to be at H, and be 
proved to be at a lower part of the 
same water called T, the variance is 
fatal, Shaw v. Wrigley, 2 E. R. 500 
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And see Mersey and Irwcll Naviga- 
tion Vi Douglas. 2 E. R. 497 

9 In case, an averment that the plaintifTs 

close at the time of the injury was, and 
still was, in the occupation of J. V. 
and H. V., is sufficiently proved, if at 
the time of the injury it was in their 
occupation, though the tenant be since 
changed before action brought. Vowles 
V. Miller. 3 Taunt. 137 

10 In ejectment the premises being laid 
to be in Farnham, and proved to be in 
Farnhant Royal, is not a fatal variance 
unless it be shewn that there be two 
Farnhams. Doe d. Toilet v. Salter. \ 

13 E. R. 9 

11 In an action for non-residcnce, the 

parish was styled in the declaration | 
St. Ethellmrg; the real name ap- 
peared iti evidence to be St. Ethel- 
burgn : Held, a fatal variance. Wilsoji, 
q. i. V. Gilbert. 2 B. & P. 281 

And see Wilson v. Van Mildcrt. 

2 B. Si P. 394, ante, page 50G 

\h) In Circumstances. 

See ASSUMPSIT, VI. ante, 73. 

1 In cases upon contracts it is necessary 
to set out the contract truly; and a 
diflerence in any part is fatal, because 
the contract is entire. KiJig v. Pippett. 

i T. R. 240 

2 The whole of the contract must be 

proved which is set out. Gwinnet v. 
Phillips. 3 T. R. 646 

The same of records. 

3 Where the contract declared upon 

M'as, that the defendant should deliver 
to the plaintiff all his tallow at 46*. per 
stone ; and the contract proved was, 
that the defendant should deliver it at 
4s. per stone, and so much more as the 
plaintiff paid to any other person ; this 
was held a fatal variance. Churchill 
V. Wilkins. 1 T. R. 447 

4 But where the whole consideration of 
a promise is truly slated, and also all 
such parts of the promise itself^ the 
breach of which is complained of ; it 
is not necessary to state in the decla- 
ration other parts of the promise, not 
qualifying or varying in any respect 
the parts bo complained of as broken : 
As whfc. c the plaintid* declared, that 
in consideration of his re-delivery to 
the defendant of an unsound horse, 
which he had before then sold to the 
plaintiff, the defendant promised to 
deliver to him another horse in lieu, 


&c. which should be worth SOL and 
be a young horse ; and then alleged a 
breach in both those respects : Held 
sufficient, though the proof were not 
only of a promise that the second 
horse should be worth 80/. (which it 
was not) and be a young horse, but 
also of a warranty that it was sound, 
and had never been in harness. Miles 
V. Sheward. 8 E. R. 7 

5 Proof that the defendant agreed to 

sell his horse, warranted sound, to the 
plaintiff for 31/. 10 . 9 ., and at the same 
time agreed that if the plaintiff would 
take the horse at that value, he, the 
defendant, would buy another horse of 
the plaintiff’s brother for 14/. 149., 
and that the difference only should be 
paid to the defendant, will support a 
count charging only, that in considera- 
tion that the plaintiff would buy of 
the defendant a horse for 31/. IO 9 . the 
defendant promised that it was sound, 
and that in fact the pliintiff did buy 
the horse for that price, and did pay 
to the defendant the 31/. IO 9 . Hands 
V. Burton. 9 E. R. 349 

6 Evidence of an agreement to deliver 

goods to the defendant is a variance 
from a count on an agreement t6 de- 
liver them to another person. Leery 
V. Goodson. 4 T. R. 687 

7 An agreement declared on to sell oats 
at so much per bushel must be taken 
to mean the Winchester bushel, aiul 
will not be proved by evidence of an 
agreeinent to sell by some other 
bushel, ilockinv. Cooke. 4 T. R. 314 

8 A. agrees to buy, and B. to sell, a 

quantity of St. Petersburg It clean 
hemp,” at a certain price, through 
the medium of a broker, who acts as 
agent for both parties : The broker 
delivers a bought note to A., in which, 
by. mistake, he inserts Riga Rhine 
hemp,” instead of St. Petershurgh 
clean hemp ;” and there delivers a sale 
note to B. stated correctly, according 
to the original contract; Held, that 
the variance between the two notes 
was fatal, and therefore, that B. could 
not recover in an action against A. for 
not completing the contract. Thornton 
V. Kempsier. 1 Marsh. 355 

9 In a declaration on an agreement for 
a wager, this indorsement on the agree- 
ment; N. B. To start, P. P., in 15 
days from this date'* was not noticed ; 
the omissiou was held to be inimiitor 



709 Between Blendings [VARIANCE. IL] and Evidence, 


rial ; ** P. being considered merely 
insensible letters. Whaley v. Pajot. 

2 B. & P. 51 

10 U|)on an allegation of a loan of 
lawful money of Great Britain, it is 
no variance that the loan is proved to 
have been of foreign coin, as pago- 
das. Harrington v. Maemorris, 

5 Taunt. 228 
S. a I Marsh. 33 

11 Under a count for money had and 
received by three defendants, the 

laintift cannot give in evidence money 
ad and received by them and by a 
fourth partner who is now dead. 
Spalding v. Mure. 6 T. R. 363 

12 Declaration for 59/. lO^. for run- 
money, evidence, a note for 52/. 10^. 

> for run-money, with an additional 
stipulation written after signature of 
the note, for a pint of rum per day ; 
and held no variance. Baptiste v. 
Cohbold. 1 B. & P. 7 

13 If a bill drawn by John Crouch be 

declared upon as drawn by John 
Couch, the variance is fatal. Whitwell 
V. Bennett. 3 B. & P. 559 

14 Plaintifi' declared against defendant 

as acceptor of a bill of exchange, pay- 
able to certain persons using the firm 
of Messrs. M^Brair, Watson, and Co. ; 
defendant pleaded that the said Messrs. 
M*Brair, Watson, and Co. had ac- 
cepted satisfaction ; plaintiff replied 
that the said ]>ers<Jiis so as aforesaid 
using the firm of Messrs. M^Brair mid 
Co. (leaving out the name of Watson) 
did not accept satisfaction, and con- 
cluded to the country. Semb. that this 
variance could only be taken advantage 
of on special demurrer. Bell v. Da 
Costa, 2 B. & P. 446 

15 In an action against tliree on a pro- 

missory note, two of whom arc stated 
to be outlawed, the third may take 
advantage of the of hjs com- 

panions upon the general issue on the 
ground of a variance between the con- 
tract declared upon and that proved. 
Gordon v. Austin, 4 T . R. 61 1 

16 In an action on a policy of insurance 
the declaration stated that after the 
making of the policy the ship sailed ; 
the evidence was that she sailed 5e- 
fore : Held, that the variance was im- 
material. Peppin V. Solomons, 

5 T. R. 496 
And see Matthie v. Potts, 3 B. & P. 
23, ante, page 433. 

1 7 A corruj[)t agreement for the forbear- 


ance of money till one or the other of 
two days, at the option of the bor- 
rower, must be pleaded according to 
the fact in the alternative; and if it 
be stated as an absolute forbearance 
till one of those days, the evidence 
will not support the plea. Tate \, 
Willings. 3 T. R. 531 

18 In an action by the consignor of 

goods against a carrier for non-deli- 
very, w here the plaintiff alleged in 
his declaration that the defendant un- 
dertook to deliver, &c. in considera- 
tion of the hire to be paid by the 
plaintiff, and proved that the hire was 
to be paid by the consignee, it was 
held not to be a variance, the con- 
signor being liable by law. Moore 
V. Wilson. 1 T. R. 659 

19 The defendant’s tenancy of land in 

F. at a certain rent was alleged as the 
consideration for his promise to ma- 
nage it in a husband-like manner: 
The land for which the rent was re- 
served w as in F. and C. .* This was 
held to l>e a fatal variance, in stating 
the consideration of the promise. 
Pool V. Court. 4 Taiinl. 700 

20 Plaintiff covenanted to build two 
houses for 500/. by a certain day, and 
averred in an action of covenant for 
the money, that the houses were built 
in the time ; evidence that the time 
had been enlarged by parol agree- 
ment, and the houses finished within 
the enlarged time, will not support 
the declaration. Littler v. Holland. 

3 T. R. 590 

21 If the plaintift' shew on his declara- 
tion on debt on bond against two that 
the bond is executed by three, it is 
good matter of plea in abatement, or 
in arrest of judgment, but is no 
ground of nonsuit on the plea of 
non est factum. South v. Tanner. 

2 Taunt. 254 

22 To an action of debt on bond, the 
defendant prayed oyer of the condi- 
tion which was for the payment of 
100/. by instalments, till the said sum 
of 100/. be paid, and then pleaded 
non est factum : The word hundred 
had been omitted in the second place 
where it occurs in the condition, and 
was afterwards inserted without the 
defendant’s knowledge : Held, that 
though this alteration did not avoid 
the instrument, yet it made such a 
variance between the oyer and the con- 
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dition, as precluded the plaintiff from j 
recoverin'^. Waugh v. Bussell, \ 

1 Marsh. 214 

23 An averment in a declaration on 
stat, 11 G. 2. c\ 19. s, 3. to recover 
double the value of goods removed in 
order to prevent a distress, that 57/. 
was due for rent before the goods were 
removed, m ed not be precisely proved 
as laid with respect to the sum. 
Givinnet v. Phillips, 3 T. R. 643 

24 The rule is, that if a plaintiff allege 
any thing which forms a constituent 
part of his title, he must set it out 
correctly ; but here it was immaterial 
to state what the rent was, and there- 
fore it need not be proved. 

3 T. R. 645 

25 In an action for the penalty of the 
statute 12 Anne, c, 16., the declara- 
tion stated a specific sum of money to 
have been lent (in which the usury 
consisted) ; but the evidence was, that 
the loan was part in money and part in 
goods, (^. e, gold) of a known definite 
value, which the party receiving the 
loan agreed to take as cash: This 
was good evidence to support the de- 
claration. Barhe, q, t, Parker, 

1 H. B. 283 

26 Under a count for usury in discount- 
ing two bills of exchange in the pos- 
session of B., one of which is tlescribed 
as drawn by B. on a certain person, to 
wit, JuhnK,, it is a fatal variance if the 
bill produced appears to be drawn on 
Abraham K, Hutchinson v. Piper, 

4 Taunt. 810 

27 In an action against the sheritf for 
taking goods without levying a year’s 
rent, the plaintiff undertaking to set 
forth the particulars of the demise, 
(which was unnecessary), and not 
proving them as laid, must be non- 
suited. Bf'istow V, Wright, 

I T, R. 236, w. 

28 By statute 28 Eliz, c. 4. sheriffs are 

liable to a penalty for taking more 
than a certain sum on executions 
“ upon the body, lands, goods, or 
chattels a declaration on this Act, 
in reciting the statute, stated it thus, 
'' body, lands, goods, and chattels 
and this was held to be a fatal variance 
in arrest of judgment. King v. 
Marsack, 6 T. R^ 771 

29 On a justification by the lord of a 
manor, under a custom that the lord 
should have the best beast on the te- 
nant’s death, the custom proved was 


that tlie lord should have the best 
beast or good, and the whole Court of 
C. P. held the variance fatal. Adders 
ley V. Hart, 1 B. & P. 394, n, 

30 An avowry for an increased rent on 
a demise for every acre of the land 
which should be converted into tillage^ 
is supported (under 11 G. 2. c. 19.) 
by^ the evidence of a lease for a term 
of years, with a covenant to pay the 
increased rent for every acre which 
should be so converted during a part 
of the term,^ e, g, for the last three 
years. Roulson v. Clarke, 

2 H. B. 563 

31 Evidence that the homage have been 
accustomed to assess a certain sum of 
money as a heriot upon alienation, and 
that such assessment has always been 
made with reference to the best chat- 
tel of the tenant, will not support an 
avowry for a heriot in kind upon aVie- 
nation. Parkin v. Radcliffe, 

1 B. & P. 393 

32 If defendant in replevin avows on a 

contract for 1 10/. rent, and prove a 
demise at 15^. an acre, amounting to 
111/., it is a fatal variance. Brown v. 
Sayce, 4 Taunt, 320 

33 An allegation in a plea that A, by 

his writing sold the aftermath of land 
to Bf was not proved by evidence 
that (under a statute enabling A. 
to sell by writing) at an auction 
held for the purpose of selling it, J5. 
was the purchaser : that B. gave a 
promissory note for the sum, and that 
B.’s name was written (by A,^6 agent) ^ 
in the printed catalogue as the buyer. 
Symonds v. Ball, 8 T. R. 151 

III. PLEADINGS AND RECORD. 

1 An averment in a declaration, of the 
day of a former trial must exactly 
agree with the record to be produced 
in evidence to support it, though it be 
laid under a videlicet. Pope v. Foster, 

4 T. R. 590 

2 In an action on a judgment, if the 

declaration state the judgment to have 
been recovered in a Term different 
from that which appears on the record, 
it is a failure of record. Rastall v. 
Stratto7i, 1 H. B. 49 

3 It is also a variance if the declaration 

states the judgment against one de- 
fendant only, when it was against 
more than one. 1 II. B. 49 
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4 An allegation in a declaration, with a 
prout patet, &c. that the plaintifis by 
the judgment of the Court recovered 
against the bail, is not proved by the 

roduction of the recognizance of 
ail, and the scire facias roll, which 
latter concluded in the common form ; 

Therefore it is considered that the 
pkintifls have their execution there- 
upon against the hail : for this is an 
award of execution ; or at most djudg- 
ment of execution, and not ajudgmait | 
to recover, Phillipson v. Mangles, 

,11E. R. 516 

5 In an action on the case for a mali- 
cious prosecution, it is not material 
for the plaintiff to prove the exact 
day of his acquittal as laid in the de- 
claration, so that it appears to have 
been before the action brought : and 
therefore a variance in that respect * 
between the day laid and the day 
stated in the record, which was pro- 
duced to prove the acquittal, is not 
material ; the day not being laid in 3 
the declaration as part of the descrip- 
tion of such record of acquittal. Pur- 
cell V. Macnamarn, 9 E. R. 157 
And see Reed v. Taylor, 

4 Taunt. 616 
Woodford v. Ashley, 11 E. R. 508, 
ante, pages 14, 15. 

C In an action for maliciously ar- 
resting and holding the plaintiff to 
bail, in which the declaration in setting 
out the judgment by default in the 
former action stated, that, “ it was 
thereupon considcj’ed that the then 
plaintiffs should take nothing by their 
said writ, but that they and their 
pledges to prosecute should he in mer- 
cy, &.C. it is no material variance if 
the record produced in evidence have 
not the words " and their pledges to 
prosecute,^' but only have an “ &c. 
for these words may be rejected as 
surplusage, the substance of the alle- 
gation being the discontinuance of 
the former suit. Judge v. Morgan. 

13 E. R. 547 

7 Trespass quare clausufti fregit, justifi- 
cation under a distringas in a plea of 
trespass at the suit of J. S. against 
defendant ; replication, that before the 
distringas issued against defendant he 
appeared to answer J. S. in the pica 
of trespass in the said plea mentioned 
to the said writ sued out by J. S. for 
that purpose, to wit, a clausum fregit 
issued out of C. B, prout pam, &c. 


defendant rejoined md tiel records 
Held, that the record of appearkffee 
to a clausum fregit issued out of chan- 
cery did not support the replication^ 
and that the words which followed the 
scilicet being material could not be 
rejected. Myers v. Kent. 

2 N. R, 403 

IV. IN INDICTMENTS. 

An indictment for an assault had these 
words, whereby his life was greatly 
despaired of;** an indictment for per- 
jury committed on that trial, setting 
forth the former indictment, omitted 
the word '' despaired,*^ which W'as 
supplied by the Court. Rex v. May, 
1 T. R. 237, n. 
Undertook for understood, in an in- 
dictment for perjury: Held, an im- 
material variance. Rex v. Beach, 

1 T. ft. 237, w. 
An indictment for perjury stated the 
bill in Chancery to be directed io Ro- 
bert, Lord Henley, &c. whereas it was 
to Sir Robert Henley, Knt^ &€. and 
the objection was over-ruled* Rex \, 
Lookup. 1 T. R. 240, n. 

An indictment for perjury in a cause, 
alleging that the cause was tried at 
the assizes before E. IV., one of the 
Judges, &c. before whom the perjury 
of the defendant was assigned, is 
proved in substance by the nisi prius 
record, which stated in the usual form 
that the cause was tried before the 
then fifo judges of assize, one of whom 
was E, W, Rex v. Alford, 

14 E. R. 218: n, 
Tlie great seal of Great Britain has 
been destroyed, and a new great seal 
of the United Kingdom of Great Brl- 
tain and Ireland, is in rise since the 
union with Ireland, to seal such mat- 
ters as before is sued under the great 
seal of Great Britain, where a statute 
made before that union directs an in- 
strument to issue under the great seal 
of Great Britain, it now properly is- 
sues under the great seal of the United 
Kingdom, and if it be alleged in 
pleading in an indictment that an 
instrument issued under the great 
seal of Great Britain, and evidence 
be given of an instrument issuing 
under the great seal of the United 
Kingdom : this is no variance. Re^ 
V. Bullock* T Taunt. 7 1 
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VENDOR AND PURCHASER. 


I. SALE OF LANDS. 

II. SALE OF GOODS, 

(fl) H7iere valid. 

(d) Delivery under, xv/ten compleie. 

(c) Rights find liabilities of Pur- 
chaser. 


I. SALE OF LANDS. 

1 A purchaser is not compellable to ac- 
cept a title to premises, formerly sub- 
ject to an incumbrance, the discharge 
of wiiich is shewn only by presump- 
tion. A leasehold was sold, subject 
to a ground-rent, which was said to 
be apportioned out of a larger rent, 
but the apportionment was not evi- 
denced by an existing deed, l)ut only 
by the acceptance of a mesne land- 
lord, and j)resumption : Held, that 
the purchaser was not bound to ac- 
cept the title. Barnwell v. Harris. 

1 Taunt. 410 

‘3 Tlie title of a purchaser for a valuable 
consideration cannot be defeated by a 
prior voluntary settlement of which 
he had no notice ; though he pur- 
chased of one who had obtained a con- 
veyance by fraud, but of which fraud 
he the purchaser was ignorant. Doe 
d. Bothell V. Martyr. 1 N. R. -332 

3 It is a sufficient objection to a title that 
a [lerson under whom the vendors 
claim, held, during his seisin of the 
estate a newly created office under 
the Crown, (that of commissioner of 
Dutch property,) in which be was di- 
rected by statute, to pay the surplus 
(after certain charges answered) of the 
j>roceeds of certain sales into the Bank 
of England, there to remain subject 
to such orders as the King in Council 
should give thereon, and that his ac- 
counts with the Crown were yet unli- 
quidated. Wilde V. Fort. 

4 Taunt. 334 

4 Where it was an objection to a title, 
that it was doubtful whether the wife 
of a party to a deed thirty years old 
was barred by that deed of her dower, 
it was not answered by proving at 


the trial that she was then dead, such 
proof not having been before given. 

4 Taunt. 334 

5 Notice of an incumbrance to a con- 
veyancer, who peruses a title on behalf 
of one party, is not notice to another 
purchaser on whose behalf the^ame 
conveyancer afterwards prepares a 
conveyance.*' Per Heath, J. 

4 Taunt., 873 

11. SALE OF GOODS. ^ 

(a) Where valid. 

1 A sale of goods made on a Sunday, 
which is not made in the exercise of the 
ordinary calling of tlic vendor, or his 
agent, is not void at common law, or 
by the stat. 29 Car. 2. c. 7. Drury 
w Defont aine. 1 Taunt. 131 

{h) Delivery under, when cojnpletem 

See tits, stoppage in transitu. 

TROVKR, ante. 

1 A. agrees to sell goods to B, who 
pays earnest ; the goods are packed in 
cloths furnished by B. and deposited 
in a building belonging to A. until B. 
shall send for them ; but A. declares 
at the same time, that they shall not 
be carried away until he is paid : A. 
cannot maintain an action for goods 
sohl and delivered ; this not being a 
delivery to B. Goodall v. Skelton. 

2 H. B. 3J6 

2 Under a contract of sale, whereby the 
vendee agreed to purchase all the 
starch of the vendor then lying at the 
warehouse of a third person, at so 
much per cwt. by bill at two months ; 
which starch was in papers, but the 
exact weight not then ascertained, but 
was to be ascertained afterwards ; and 
14 days were to he allowed for the 
delivery ; and the vendor gave a note 
to the vendee, addressed to the ware- 
house-keeper, directing him to we^h 
and deliver to the vendee all his 
starch : Held, that under this contract 
the absolute property in the goods did 
not vest in the vendee hrfore the 
weighing, which was to precede the 
delivery, and to ascertain the price ; 
and that part of the starch having 
been weighed and delivered to the 
vendee by his directiou, the vendor 
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might, nolvvilhsitanding such part de- 
’ Every lipon the bankruptcy of the 
i'chdee^ retahi the remainder, which 
istrll continued unweighed in the ware- 
house, in the name and at the ex- 
pense of the vendor. Hanson v. 
' 6 E. R. 614 

3 Turpentine in casks, being sold by 

auction at so much per cwt,, and each 
lot except the last two, (which were 
sold at uncertain weights,) was to be 
taken at the weight at which it was 
irikrked : out of the last two lots the 
other casks in the other lots were to he 
filled up before they were delivered to 
the purchasers : a deposit was paid for 
what was purchased, and the re- 
mainder was to be paid within 30 
<lays on delivery of the goods: the 
buyers had the option of keeping the 
goods in the warehouse for these 30 
days rent free : the buyers employed 
their agent, who filled up some of the 
casks out of the last two lots, but be- 
fore he could fill u]) the rest a fire 
consumed the whole in the warehouses 
within the 30 days : Held, that the 
property passed to the. buyers in all 
the casks which were filled up, but 
that the property in the casks not 
filled up remained wdth the seller at 
whose risk they continued, lingg v. 
MinetL 11 E. R. 210 

4 having 40 tons of oil in one cistern 
sold lO tons to ii. and received the 
price; and B. sold the same to C. 
and took his acceptance at four months, 
and gave him a written order lor de- 
livery on A., who indorsed his accept- 
ance thereof on the order ; but no 
other delivery of the 10 tons was 
made to C. ; yet the Court held 
that this w as a complete sale and de- 
livery by B. to C. and that then fore 
J&. could not countermand the dcli- 
vei’y in fact ; nor were the goods in 
transitu so as to be stopped by B. 
Whitehoiise v. Frost. 12 E. R. 014 

5 Where a sale- note for the purchase ol' 
iO tons of tjlrcenland oil was delivcreil 
by the seller's broker tb tlie purchasers 
to be paid for by their acceptance pay- 
able at a futurb day ; and they after- 
wards received from the sellers an 
order on their wharfingers for the de- 
livery of the 50 out of 90 tons of their 
oil; yet as the custom of the trade 
Was tor the casks to be searched by 
thte aeller's cooper, and for a broker 
on behalf, ef both parties to ascertain 


the foot-dirt and w^ater in each (for 
which allowance was to be made), and 
then the casks were to be filled up by 
the seller's cooper, at their expense ; 
all which was to precede the delivery 
to the buyers : Held, that the sale was 
not complete to pass the; property ; 
but that the sellers on the insolvency 
and subsequent bankruptcy of the 
buyers, before such acts done and de- 
livery made, might countermand it. 
Wallace v. Breeds. 13 E. R. 522 

6 The defendants contracted to sell to 

AT. 50 hogsheads of sugar, called 
double loaves, at lOO^. per civt. to he 
delivered free on board a British ship : 
K. sold to the plainlift' by the same 
description, and the defendants as- 
sented to the re-salr, the sugar not 
having been delivered or weighed: 
Held, that the plaintiff could not re- 
cover for it in trover against the de- 
fendants, the first vendors, Austin 
v. Craven. 4 'faunt. G44 

7 Ry a bargain and sale of 20 ions of 
oil out of a merchant's stock, consist- 
ing of several large quantities of oil, 
in divers cisterns, in divers places, 
no property passes : there must be a 
separation of the part sold from the 
rest of the stock. White v. Wilks, 

5 Taunt. 1 70 
S. C. 1 Mar.di. 2 

? Where plaintiff sold 10 out of 18 
tons of lla\ then lying in mats at de- 
fendant's wharf, at so iimch per ton, 
to be paid for by the vendee’s aeee])t- 
ance at three months, and gave t!)e 
vendee aii order on defendants, the 
w hurfingers, to deliver lO tons to ven- 
dee, or order, which defendants en- 
tered ill their books; but the quantity 
to be delivered was to be ascer|.ained 
by the wharfingers weighing it, .the 
mats being of unequal quautities, so 
that a fraction of a mat might.be re- 
quired, and an allowance for tare, and 
draft was to he made by the weight : 
Held, that the sale was not complete 
to pass the property, those acts not 
having been done by the wharfingers, 
nor any delivery made, and that plain-' 
tifis, upon the insolvency of the yendee, 
might countermand the dHivery. 
Busk v. Davis. 2 M. &'S. 397 

> A. havin^^a quantity of hemp, in the 
hands of B., sells part of it to.T, at a 
certain price, payable by tV» ac- 
ceptance^ at a slated time, 14 days 
allowed for delivery; and gi vis to C, 
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order upon B. to weip;h and deliver 
the hemp so sold to C. or bearer, 
before the 14 days bad expired, -4. 
<yive> D. notice not to deliver tlic hemp 
to C.y the hemp not having been 
weighed ofij and no bill of exchange 
having been given in payment for it : 
Held, that the sale of it to C. was in- 
complete : and that B. was liable fur 
it ill an action of trover by A. 
Shepley v. Davis. 1 Marsh. 252 

10 SucerCy Whether a delivery of house- 
hold goods was complete, the u[)hols- i 
terer still having a servant in the vcii- 1 
dee’s house, where the goods were, and | 
the vendee not having yet taken any ! 
actual possession ? Hura v. Siiivcus. | 

Taunt. 1 

(c) Rights and Liabilities of PurcLusers. 

1 A contract of sale may be rescinded 
by the consent of ihc vendor and ven- 
dee before the rights of other persons 
are concerned. Smith v. Field, 1 

5 T. R. 402 

2 But where the vendee wished to return 
the goods, and the vendor institated an 
attachment to attach the goods in the 
hands of a packer, as the property of t 
the vendee, it was coiisidered as an 
election by the vendor not to rescind 
the contract; and the vendee having 
since become a bankrL])t, it was held 
that tbe vendor could not recover the 
goods from the packer in trover. 

5 'r. K. 402 ; 

3 in London received an order from i 
B, living in Bristol to send him goods ; 
by any conveyance to Bristol, inform • • 
ing B. when he sent them that he | 
might know when to expect them ; A. | 
sent the goods to a wharf from whence 
a Bristol vessel sailed, and informed B. 
that the goods would come by tlie ship 
€. ; some time afterwards the goods 
were sent by another ship; B. enquired 
for the goods on the arrival of the ship 
O. at Bristol, but made no farther en- 
quiry, and A. did not know, till after 
he had required payment for the goods, 
that they were sent by another ship, 
which he then communicated to B, : 
Held, that B. was liable for the price of 
tiie goods, Cooke v. Ludlow. 

2N. R. 118 

And see carriers. I. ante, 175. 

4 A tradesman at one port receiving an 
order to forward goods to a person at 
another port by a common sea-carrier. 


does not sufficiently perform the order 
by depositing the goods at the receiv- 
ing-house of such carrier, with direc- 
tions to be forwarded to their place of 
destination, if the goods, being much 
above the value of 5L, to which the 
carrier’s liability was notoriously li- 
mited, be not specihcally entered and 
paid for accordingly ; for such trades- 
man has an implied authority, and k 
is liis duty, to pay any extra charge 
necessary to insure the responsibility 
of the carrier to the party from whom 
he received the order, though only 
genera] in the terms of it; and in case 
of non-delivery by the carrier, wbo>e 
responsibility was lost for want of such 
special entry and payment, the trades- 
man cannot recover the value of the 
goods against the person from whom 
he received the order. Clarke v. Hut- 
CiiiUS. 14 E, R. 475 

Under a contract to purchase 300 
tons of Campcachy logwood, at 35/. 
per ton, &c. to be of real merchant- 
able quality; and such as might be 
determined to be otherwise by im- 
partial judges, to be rejected ; tin* 
vendee is bound to take so much of 
the wood tendered as turned out to t>e 
of the sort described, at the contrner. 
price; though it appeared at the time 
that a part, wdiich w as afterwards as- 
certained to be IG out of the 300 tons, 
was of a different and inferior deserijv 
tion. Grahatn w Jackson. 

14 E. R. 498 

A factor selling a parcel of prize ma- 
nufactured tobacco, consigned to him 
from his correspondent at Guernsey, of 
which a regular entry was made on 
importation, but without having en- 
tered himself with the excise officer 
as a dealer in tobacco, nor having any 
licence as such, may yet maintain an 
action against the vendee for the value 
of the goods sold and delivered ; and 
this, though the tobacco wer^ sent to 
the defendant without a permit, at his 
desire ; there being no fraud upon the 
revenue, but at most a breach of re- 
venue regulations protected by penal- 
ties ; even if such factor could, upon 
this single and accidental instance, be 
considered as a dealer in tobacco with- 
in the meaning of the stat, 29 G. S. 
c. 68. s. 70. which requires every per- 
son, who shall deal in tobacco, first to 
Z z 2 
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lake out a licence, under a penalty. 
Johnson Hudson^ 11 E. R. 180 

7 A person who sells goods, knowing 

that the purchaser intends to apply 
them in an illegal trade, is neverthe- 
less entitled to recover the price, if he 
yields no other aid to the illegal trans- 
action than selling the goods, and 
obtaining permits for their delivery | 
to the agent of the purchaser, Hodg~ 
son V. Temple, 5 Taunt. 181 

S. C. 1 Marsh. 5 
And see smuggling, ante, page 

8 A material alteration i‘n a sale-note by 
the broker, after the bargain made, at 
llic instance of the seller, without the 
consent of the purchaser, annuls the 
instrument, so as to preclude the seller 
from recovering upon the contract : 
evidenced by the instrument so altered 
by him. Powell \,Divett. 15 E. R. 29 

9 Where a broker sold on Saturday cer- 
tain goods of the defendant to the 
plaintiff for a stipulated price, sub- 
ject to the plainlifTs approval of the 
quality upon the Monday following, 
and sent the bought note to the plain- 
tiff on the Saturday y marked with the 
words Quality to be approved on 
Monday;^* but did not send the sold 
note to the defendant then, because he 
had met and informed liiin of the 


contract on the same day; but the 
plaintiff not having signified his dis- 
approval of the contract on tlie Mon- 
day, the broker sent the sold note to 
the defendant on the Friday, with the 
words ''quality to be approved on 
Monday/^ struck out; which note the 
defendant returned within twenty-four 
liotirs, which by the custom of the 
trade signified his disaffirmance of the 
contract, as far as in him Jay: yet, 
held, that at any rate the defendant 
could no longer disaffirm it after the 
Monday, when the plaintiff, not ha\ - 
ing signified his disapproval, was also 
bound by it. Humphries v, Carvalho, 
16 E. R. 45 

10 If goods be sold at two months^ cre- 

dit, to be paid for by a bill at twelve 
months, and the goods be not paid for 
after the expiration of the Jourleeii 
months, the vendor may recover in an 
action for goods sold and delivered. 
Brooke v. White. 1 N. R 330 

11 Upon a sale of goods at six or nine 
months^ credit, the purchaser, by not 

ay ing at the end of six months, makes 
is election to take credit for the nine 
months, and there is no debt to su})- 
port a cofiiinission of bankrupt till the 
nine months are expired. JWce v. 
jyixoH, 5 Taunt. 338 


VENUE. 


1. WHERE LAID, AND HOW PLEADED. 

II. HOW CHANGED OR RETAINED. 

- - I 

I. WHERE LAID AND HOW PLEADED. 

See tit. VARIANCE, ante,j)age 700. 

1 In an action on 1. 2. P. M. c. 13. 

for driving a distress out of the hun- 
dred into another county, the venue 
may be of either county. Pope v. 
Davis. 2 Taunt. 353 

2 A, by deed executed in London, for 
securing the repayment of money lent 
to B. is appointed receiver of B.'s 
rents in Middlesex, with a pretended 
salary which enables him to retain 
usurious interest : he accordingly re- 
ceives the rents in Middlesex, but set- 
tles the account in London, and there 
pays the balance on which the usu- 


rious iniorest k allowed ; the offence is 
completed in London, and llie venue 
in a qui turn action lor the penalty is 
properly laid there. Scott v. Brest. 

3 T. R. 338 

3 It seems it might be laid in either, for 
where there are two Jacts which are 
necessary to constitute one olience, 
and they take place in two different 
counties, the plaintiff may ex necessi- 
tate Jay the venue in either. 

3 T. R. 341 

4 If a draft be given tor usurious inte- 

rest, and a receipt be taken for it in the 
county of A, and the draft be after- 
wards exchanged for money* in the 
county ol B, the usury is commUted 
in the county of B. and the venue 
must be laid there. Scurry free- 
^nan. 3 B. & P. 381 


7 
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5 The offence of selling coals of a dif- 
ferent description from those con- 
tracted for, upon the stqitule 3 G. 2. 
c. 26. s. 4. is complete in the county 
where the coals are delivered, and not 
where they were contracted for, the 
contract not being for any specific 
parcel of coals, but for a certain quan- 
tity of a certain description : But the 
vot justly measuring such coals is a 
local omission of a local Act, required 
by the 13th section of the Act to be 
performed at the place where the coals 
are kept for sale, at which place the 
bushel of Queen Anne is required to 
be kept and used for the purpose of 
measuring the coals into sacks of a 
certain description, in which they are 
to be carried to the buyer ; and there- 
fore, the offence is local, and must be 
laid in the coiint}^ where the coals 
were put into the sacks without having 
been so justly mtasured. 'Butter field 
V, Windle. 4 E. R.‘385 

C A scire facias upon a recognizance of 
bail taken in open court in the King’s 
Bench is properly suable in Middlesex, 
where the record is ; though all the 
previous proceedings winch com- 
menced by original were in hondon. 
And scjiihle, that it could not be sued 
elsewhere than in Middlesex, Coxetur 
V, Burke. 5 E. R. 461 

7 Where there, are several fads material 
to the plaintiff’s action arising in dif- 
ferent counties, he may bring his ac- 
tion of covenant in either. The Mayor 
of London v. Cole. 7 T. R. 583 

S In case, the plaiutifF’s cause of action 
arises so entirely, as to retain the 
venue in the county where the injury 
is sustained. Williams v. Land, 

4 Taunt. 729 

9 It is not necessary to give a local de- 
scription to a nuisance in an action 
on the case for diverting the water of 
a navigation : and therefore, if it be 
doubtful whether the place where such 
navigation is stated to lie, be laid in 
the declaration as a venue or a local 
description, it w ill be referred merely 
to venue, and need not be proved to 
be at such place ; but it is sufficient if 
it he at any other place within the 
county. Mersey and Irwell Naviga- 
tion V. Douglas, 2 E. R. 497 

JO The action upon the case for a nui- 
sance is local in its nature, and the 
nuisance must be proved to have been 
i-ommitted in the count v where the 


venue is laid : If no place and county 
is alleged where the nuisance is com- 
mitted, the county in the margin shall 
be intended. Warren v. Wehbe, 

1 Taunt. 379 

But see Jeffries v. Duncomhe, 

llE.R. 926 

11 In an action on the case for damaging 

the plaintiff’s wharfs the declaration 
stated the wharf to be situate near the 
river Thames, to wit, * at Kingston, in 
the parish of Se, Saviour, Southwark, 
in the county of Surrey though there 
was no such place as Kingston in that 
parish : Held, that this allegation was 
to be referred to the venue, and not to 
the local situation of the wharf; and, 
therefore, it was not necessary to 
prove it to be so situated. Hamer v. 
Raymond, 1 Marsh. 363 

12 The venue in the margin may assist 

but cannot hurt the plaintiff Mellor 
v. Barber, 3 T. R, 387 

1 3 Where a request to the defendant to 
do an act is necessary to be alleged in 
order to give the plaintiff his cause of 
action ; and it is alleged, but without 
a particular venue (there being a ge.- 
neral venue laid in the preceding part 
of the declaration ;) such omission 
cannot be taken advantage of in arrest 
of judgment since the stat, 4 Anne, c. 
16. s. 1. l)(;ing mere matter of form, 
available only npoti special demurrer ; 
and this, though judgment passed by 
default on which a writ of inquiry was 
executed. Bowdell v. Parsons. 

10 E. R. 359 

14 In a plea in abatement, that another 
person ought to have been siled with 
the defendant, it is not necessary to 
lay a venue. Neale v. De Garay, 

7 T. R. 243 

15 And if it be pleaded that such other 

person is alive, to wit, in Spain, it will 
be considered as pleaded without any 
venue, ’ll T. R. 243 

II. now cn.ANGl'D OR RETAINED. 

1 All affidavits for changing the venue in 
any action shall be drawn up “ upon 
reading the declaration.” Reg, Gen. 

K, B. T. 49 G. 3. 11 E. R. 273 

2 Defendant having put off* a trial at 

tile assizes on the absenceof a witness, 
the Court infused to let the plaintiff’ 
change the venue to Middlesex* • Pearce 
V. Porklington. , 2 N* R. 58 

3 In debt on bond, the Court, upon the 

I application of the defendant, will 
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change the venue to the place where 
his defence arises, and the plaintiff’s 
as well as the defendant’s witnesses re- 
side. Foster v. Taylor. 1 T. R. 781 

N. B. But see sever al instances where si- 
milar applications were refused, when 
the defendant's witnesses only resided in 
the county, 1 T. R. 782, n, 

4 The vtnue, in an action for a libel, 

written in one county and sent into 
another, cannot he changed into the 
county where written ; for the defen- 
dant cannot swear th^t the cause of 
action arose wholly in that county. 
Pinkney v. Collins, 1 T. R. 571 

And see Ciissold v. Clissold. 

1 T. R. 647 

5 But the Court will change the venue, 
in an action for a libel, into a county 
in which it was both written and pub- 
lished. Freenianv* Norris. 3T. R.306 

6 So if written in England and sent by 

letter out of the kingdom, it may be 
changed (from London where it was 
laid) to the county where written. 
Metcalf V. Markham. 3 T. R. 652 

7 In covenant upon a lease, a view l)eing 

proper to be had, the venue was 
changed to the county where the pre- . 
inises lay ; thougli most of the plain- 
lid 's witnesses resided in the county 
wlicre the venue was laid. Hodinott 
V. Cox. 8 T. R. 268 

H In an action on a promissory note, the 
Court of C. P. will not change the 
venue from London to the county 
where it was made, on the defendant’s 
slating that all his witnesses live there ; 
bdt if his affidavit shew the number of 
his witnesses, and that a serious incon- 
venience would arise from bringing 
them up, they will. Evans v. Weaver. 

1 B. & P. 20 

9 Nor will they change the venue in an 
action on an award, though the decla- 
ration contain the common counts ; nor 
oblige the plaintiff to undertake to give 
evidence pn the count upon the award. 
Whitburn v. Staines. 2 B. & P. 355 

10 In an action on a deed, that Court will 

not change the venue to the county 
where it was executed on the ground 
of the witnesses residing there; when 
from the pleadings it appears not to 
be necessaiy to produce many wit- 
nesses from that county, unless a ques- 
tion be raised of which a fair trial 
cannot be expected there. Watt v. 
Daniel. , 1 B. & P. 425 

11 In an action for infringing a patent. 


the plaintiff cannot change the venue 
from Middlesex to any other county- 
Cameron v. Gray. 6 T. R. 

12 Where the cause of action substan- 
tially arises in another county thari 
that in which the venue is laid by the 
plaintiff*, and the convenience and jus- 
tice of the case require the trial to be 
had there, where all the witnesses re- 
side, at a great distance from the 
county where the venue is laid ; llie 
Court, on the application of the de- 
fendant, will change the venue, on hii^ 
agreeing to admit a particular fact 
which in point of form exists in the 
original county. Holmesv. Wainwright. 

3 E. R. 329 

13 Upon moving to change the venue 

into a county palatine, it is necessary 
to undertake not lo assign error upon 
the want of an original. Cove v. Hear 
ton. 1 Taunt. 120 

14 It is matter of favour to change the 

venue to a county palatine : And 
where the design is to oppress the 
plaintifl', the Court of C. P. will not 
grant the indulgence. Gihson v. Mac^ 
bride. 1 Taunt. 432 

15 The Court of C. P. will not permit 

one only of several defendants to re* 
move the ve7iue to a county palatine, 
because it has in that case no authority 
to bind the other defendants to tlie 
terms of not assigning error on the 
want of an original, hraddely v. Rip- 
pon. 5 Taunt, 87 

16 Rule absolute in the first instance of 
changing the venue from an English to 
a Welsh county on the usual affidavit. 
Hopkins v. Lloyd. 

Hughes V. Hughes. 6 E. R. 355 

17 The defendant cannot change tlie 

veraie after an order for time to plead, 
on the terms of pleading issuably and 
taking short notice of trial for the first 
sittings in London or Middlesex. Ship-, 
ley V. Cooper. 7 T. R. 

18 But merely taking out a summons 

for lime to plead, if defendant do not 
accept the terms, is no waver of the 
right to change the venue. Wilson v. 
Harris. 2 B. & P. 320 

19 After plea pleaded, the venue canpot 

I be changed. Talmask v. Penner. 

! 3 B. & P. 12 

20 But if the defendant plead pending 
a rule nisi for changing the venue, the 
Court of C. P. will, notwithstanding, 
allow him to change the venue, 

S B. & P. 12 
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21 So. if pen4i«g^ a rule for clwnging the 

venue, the defendant plead in the ac- 
tion, and notice of trial be served, 
that Court will still allow the venue to 
be changed; and, in such case, no 
costs are payable. Moses v. Stcphe^i- 
son* I Taunt. 58 

22 An affidavit to change the venue from 
A* to B* must slate that the cause of 
action arose^ in B., and not in A*, or 
elsewhere out of B* Allen v. Griffiths. 

3 T. K. 495 

23 On motion to change tlje venue, the 
affidavit must slate explicitly that the 
cause of action did not arise in the 
county from which the venue is sought 
to be changed. Adams v. ArenelL 

I Marsh. 243 

24 The Court of C. P. will change the 
venue in a penal action, on tiie usual 
affidavit, as well as in any other action. 
Wynne \* Bellman. 1 Marsh. 32G 

25 An application to change the venue 
from A. to B. in an action for goods 
sold and delivered, upon an affidavit 
that the cause of action arose at B. and 
not elsewhere, may be successfully 
answered by ati affidavit that the goods 
were sold at C* Collins v. Jacobs. 

3 15. & P. 579 

26 The Court of C. P. discharged a ride 

for changing the venue upon an atlidavil 
of the pluintiih that the cause of action 
arose principally in Ireland. Hope v. 
Bennet. 2 N. H. 397 

27 Where the cause of action arose 

partly in Derbyshire and partly in Ire- 
land, the Court refused to change the 
ventie from London to Derby, on an 
affidavit that the cause of action arose 
in D. and I. and not in London or 
elsewhere than in D. and I. Walker 
V. Wright. 4 E. R. 495 

28 The Court of C. P. will not discharge 
a rule for changing the veme from A. 
to B., upon an affidavit shewing tliat 
the cause of action arose partly in A. 
and partly in B. ; and that all the wit- 
nesses reside in A. ; the plaintifl' must 
undertake to give material evidence in 

A. Henshaw v. Rutley. I N. R. 110 

29 If the venue be changed frona A. to 

B. on the usual affidavit that the cause 

of action arose ve holly in B. when in 
fact part of the cause arose in another 
county, the Court will order the x^enue 
to be brought back to A. Cailland 
V. Champion. 7 T. R. 205 


30 Though the venue be changed by ffie 
defendant upon a false affidavit, yet 
the plaintiffi cannot bring it back to 
the county where it was first laid, with- 
out the usual undertaking to give ma- 
terial evidence in that county. Prifc 
(Bari.) V. Woodburn. 6 E. R. 433 

31 The venue may be changed in an ac- 
tiop for criminal conversation on the 
usual affidavit, that the whole cause of 
action, if any, arose in the county to 
which it is changed ; for the whole 
cause of action is the trespass on the 
plaintiff's wife; and the venue can 

^ only he brought back by the plaintiff's 
iinderlaking to give material evidence 
in the original county. Guard v. 
Hodge. 10 E. R. 32 

32 The undertaking of the plaintiff upon 
the usual rule for bringing back the 
venue to Middlesex, is satisfied by the 
production of the commission of bank- 
ruptcy tested at Westminster. Kensing- 
ton^ s Assignees v. Ch antler. 

2 M. & S. 37 

33 If the plaintiff retains the venue upon 
the usual undertaking to give material 
evidence within the county, yet if the 
plea and issue joined be such as to 
render tliat evidence irrelevant, the 
performance of the undertaking is dis- 
pensed with. Soulsby v. Lee. 

3 Taunt. 86 

34 Thus, if the local evidence be the 

trading of a bankrupt, or a petitioning 
creditor's debt within a county, yet if 
the defeiulant do not give notice of his 
intention to disjnite the commission 
under 49 G. 3. c. 121. 14., so that 

the mere production of the commis- 
sion and proceedings under it proves 
the trading and petitioning creditor's 
debt, it seems lliat the undertaking 
needs not to be furtlicr complied with. 

3 Taunt. 86 

35 The plaintiff falsifying the defendant's 

affidavit to change the venue, the venue 
was retained, though the plaintiff could 
not undertake to give material evi- 
dence in London, where he had laid it ; 
cither venue being inconvenient to one 
or other of the parties, Dick v. A^or- 
rish. 3 Taunt. 4G4 

3G An affidavit, of tlie plaintifl; that the 
cause of action arose where the venue 
is laid, is not sufficient cause for him 
to shew against the changing the venue: 
But he must also undertake to give ma- 
terial evidence in that place. French 
v. Coppinger, 1 H. B. 216 
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37 The plainti|I^shewcd 4he defc^ndant's 
affidavit, . maie for the purpose of 
(:han§ing‘ the veaue, to be untrue ; and 
the cause of action arising in more 
counties than that in which the venue 

. was laid, the Court of C. P. retained 
the venue, upon the plaintiff’^s under- 
talcing, in the alternative, to give mate- 
rial evidence in some one of the coun- 
ties where the cause of action arose. 
Hunt V. Bmdgeford. 1 Taunt. 259 

38 The undertaking to give material 
ctridence* made to retain the vemie, 
does not apply to collateral issues, but 
is confined to the matters stated in the 
declaration. Cockerell v. Chamberlayne, 

i Taunt. 518 

39 It is no answer to an application to 
change the venue from London to 
Essex on the usual affidavit in an ac- 
tion commenced by assignees, that the 
commission was issued and the bank- 
ruptcy declared in Middlesex, and the 
assignees chosen in London ; hut in 
such case the plaintiffs can only retain 


their voiue by undertaking to give ma- 
terial evidence where it is laid. Clarke 
y.Reed. 1 N. R. 810 

40 Where a rule to change the venue in 

an action of assumpsit from 4* to R. 
has been discharged on the plaintiff's 
undertaking to give evidence of some 
matter in issue arising in 4 > the un- 
dertaking is complied with by proving 
a Tule of Court in 4., that the defen- 
dant shall be at liberty to pay money 
into Court ; though that rule was ob- 
tained after the discharge of the rule 
for changing the venue ; for the pay- 
ment of money into Court is an aa- 
rnission of the cause of action. Wat^ 
kins V. Towers. 3 T. R. 275 

41 Such an undertaking of a plaintid* may 

be supported by proof of the cause of 
action being in a foreign country. Ge- 
rard V. De Robeck, 1 H, B. 280 

42 If the cause of action can be proved 
partly to arise in a foreign country 
the plaintiff* may safely give the re- 
quisite undertaking to retain the venue, 
McClure v. M'Keand, 2 Taunt. 197 


VISITOR. 


VISITATORIAL POWER. 

1 Sincere^ Whether, in case a dean and 
chapter neglect or refuse to appoint a 
canon residentiary in proper time, the 
Jbiabop, by virtue of his general visita- 
torial power, may appoint pro tempore 
tin $udi jslection be had ? Chichester 
CBdekop) v. Harward, 1 T. R. 650 

2 There is no lapse to the bishop in the 

case of a canonry. 1 T. R. 650 | 

3 In the case of a private eleemosynary 
lay foundation, if no special visitor be 
appointed by the founder, the right of 
visitation in default of his heirs de- 
volves upon the King, to be exercised 
by his great seal. Rex v. St. Cathc- 
Tine*s Hall, Cambridge. 4 T. R. 233 

4 If a visitor of a college has heard and 
decided on an appeal, the Court of 
King's Bench have no authority to ex- 
amine the legality of the judgment. 
Rex V, Ely {Bishop). 5 T. R. 475 

(And see Rex v. Lincoln {Bishop), 

2T. R. 338, n.) 

5 The visitor need not hear parol evi- 
dence on such an appeal j it is suffi- 


cient if he receive the grounds of the 
appeal, and the answer to it in writing. 

5 T. R. 477 

6 E. F. who had been a fellow of Peter- 
house, Cambridge, and had vacated his 
fellowship by taking a college living, 
but had continued his name on the 
college hoards, is not entitled to any 
preference in the election of a master, 
as being a member of the domus or 
foundation, under these words ; “ In 
cujus vero electione hoc imprimis obser- 
vari volumiis, nt ipsius domds atque so- 
ciorum ejusdem semper ratio habeatur, 
ut hi, si (jui inter cos ad hoc mums 
obeundum inveniatur i donei, cater is prw- 
ferantur : sin hujnsmodi in domo nulli 
exliterint, turn aliunde assumaritur.” 
Rex v. The Bishop of Ely, 2 T. R. 290 

7 The fellows having returned two per- 
sons to the Bishop of Ely as general 
visitor, for him to choose one, accord- 
ing to the directions of tlie statutes, 
to which return the bishop is directed 
to give plenum Jidem and to appoint 
one of them quern magis utikm intel- 
lexerit, et prajiciat domui et scholaribus, 
absque mord in magistrum, ne domui et 
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scholarihus dispendtum all quod infer at 
hnga more ; and one of the persons 
returned being a fellow of the college, 
and the other a member of a different 
college, omitting E. F., who was the 
third candidate ; the bishop cannot on 
that account declare the election made 
by the fellows to be null, and appoint 
another than one of the two returned 
to him to be master, as claiming by 
lapse under a provision in the statutes, 
which declared that, in default of ap- 
pointment by the fellows within a cer- 
tain time, the bishop should nominate 
to the mastership. 2 T. R. 29t* 

8 And therefore the Court in such case, 

on the bishop’s refusal, granted a man- 
damus to him to appoint one of the 
two persons presented to him by the 
fellows. 2 T. R. 290 

9 In general the Court of King’s Bench 
will not interfere in the case of a vi- 
sitor, or review any determination 
made by him in that capacity : but 
this was held not to be a case within 
the bishop’s general visitatorial power ; 
his right being restrained to the selec- 
tion of one of the two persons pre- 
sented to him by the fellows, who 
were the judges of their fitness. 

2 'J\ R. 334, 5 

10 Nor could the appointment of the 

bishop be said to have been done by 
virtue of his visitatorial power in this 
instance, even supposing the case to 
have been within his general jurisdic- 
tion, because he did not cite or bear 
the parties ; and it is a judicial act ; 
and unless there be a general visita- 
tion of the college, there must be an 
appeal to the visitor, and he should 
proceed on that. 2 T. R. 330 

11 Where by the statutes of a college 

the right of appointment to the mas- 
tership devolves on a person named, 
who is also a general visitor, on neg- 
lect of the fellows to elect, such no- 
minee has not that right as visitor, but 
by the special appointment of the 
founder. 2 T. R. 338 

12 Then as this was not a visitatorial 
act, the propriety of the election and 
the bishop’s conduct cannot be in- 
quired into by himself as visitor, be- 
cause that would be to determine on 
his own right, for he claims an in- 
terest and asserts a right, and a visitor 
cannot be a judge in his own cause, 
unle^ that power be expressly given 
lo him; and in all these cases the 


power of deciding the question, and 
construing the statutes, devolves on 
the courts of law. 2 T. R. 338, 9 

13 Where by the constitution of Exeter 

College, Oxford, the bishop of Exeter 
was appointed general visitor, to visit by 
himself or his commissary once in five 
years, ex officio, unless oftener required 
by the college; and it was provided 
that he might deprive the rector or 
expel the scholars, with this qualifica- 
tion, si tamen ad deprivationem rectoris, 
aut cxpulsicffiem scholaris alia^'us, per 
episcopum aut ejus commissarium aga^ 
tut, then if he cannot make out his 
innocence he shall be removed with- 
out further appeal, dum tamen ad ejus 
cxpulsionem, there shall be the consent 
of the seven senior fellows ; and then 
if the rector be removed by the 
bishop’s commissary etiam consentien- 
tibus four of the senior fellows, he 
may appeal to the bishop; if the 
bishop deprive the rector without the 
consent of the four senior fellows, such 
deprivation is good notwithstanding ; 
for being general visitor he has the 
power of deprivation necessarily in- 
cident to his office, and it can only be 
abridged by express words, of which 
there are none here, for the words si 
tamen dum tamen ad ejus expulsi- 
oncm, SfC. relate to the fellows and not 
to the rector ; though ^he words etiam 
consentientihiis, &c. do qualify the 
commissary’s power, but riot the 
bishop’s. Per Holt J. in the case of 
Philips V. Bury, 2 T. R. 316 

14 But if the consent of the four senior 
fellows hatl been necessary to the de- 
privation of the rector, it would not 
have been sufficient for the bishop, 
having first susjiended some of the se- 
nior fellows, to have obtained the con- 
sfent of the rest : for the suspension 
made no vacancy of their offices, but 
was only an impediment to their eiv 
joying any benefit from them. 

2 T. R. 351 

15 Under this constitution of the col- 

lege the visitor can only visit once in 
five years, unless called upon oftener 
by the college : and if he come un- 
called within the five years, his visita- 
tion would be void, and any sentence 
he might give, a mere nullity, as co- 
ram nonjudice. 2 T. R. 348 

IG But if a member of the college, ex- 
pelled by the lector and llllows ap- 
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peal to the bishop as visitor, and the 
bishop appoint a particular commis- 
sary to examine the matter, this is 
not such a visitation as precludes the 
bishop from visiting again within five 
years ex officio ; for, as visitor, he has 
a constant standing authority at all 
times to bear and redress the griev- 
ances of the particular metnbers. 

2 T. R. 34r>, 348 

17 So where the bishop appointed a vi- 

sitation to he held in the chapel on 
the 16th June, and the rector and fel- 
lows refused to open the doors on the 
day appointed, but protested in the 
area, and the visitor called over all 
their names, and swore a person to 
prove tlie summons, and went away 
without doing any more; and after- 
wards he appointed another visitation 
in tlie hall on the 24th Juli/ following, 
and called over the names, and regis- 
tered the act of 16tli June, notwith- 
standing a protest against all the pro- 
ceedings, this visitation is good, and 
w hat passed on the 16th June was no 
visitation. 2 T. R. 348, 9, 357 

18 The visitatorial pow'er is an appoint- 
ment of law, and is not of ecclesiasti- 
cal origin : where the interest of a 
charity is vested by the donor in trus- 
tees, there the law does not raise a vi- 
sitor ; but w here they who are to have 
the benefit of the charity are incorpo- 
rated, there the law raises a visitatorial 
power in the founder and his heirs, 
unless the founder hath appointed 
some other person. 2 T. R. 352, 3 

19 And there is no difference in respect 
of the visitatorial power between a 
college and an hospital, where the lat- 
ter is not governed by trustees ; both 
arc eleemosynary, and a college im- 
ports a corporation. 2 T. R. 353 

20 Spiritual corporations are visited by 
the ordinary : If he is visitor as ordi- 
nary, an appeal lies to his superior ; 
if as patron, no appeal lies. 

2 T. R. 353 


21 Where a visitor has power to deprive, 
his sentence is not examinable either 
as to the cause or the truth of the fact 
in a court of law ; so that if a depri- 
vation be pleaded, there is no occasion 
to shew the cause, nor is it travers- 
able even in a visitation. 

2 T. R. 346, 351 

29 Though the statutes of the college 
enumerate several offences for which 
the rector shall be deprived, and con- 
tumacy is not one of them, yet that 
doth not tend to abridge the visitor's 
power of deprivation incident to his 
office during a visitation, but he may 
equally deprive for contumacy. 

2 T. R. 358 

23 Where the founder of an hospital di- 
rected, that if in making up the ac- 
counts of the wardens Iriennially 
going out of office, any doubt should 
arise, which could not be decided by 
the new wardens, &:c. the ordinary 
should decide it: and also gave to 
him the appointment of a master, 
upon the default of other persons to 
appoint, within certain times ; and 
power to correct and amove the mas- 
ter for certain causes, and also power 
to sequester the profits of the wardens, 
See. in case of the improper subtrac- 
tion of a certain sum directed to be 
kept in a chest for special purposes, 
until the money was replaced ; ancl 
also gave to the ordinary the power of 
interpreting the statutes in case of any 
doubt : and the founder also delegated 
to the dean and chapter of York power 
to remove the wardens, &c. consenting 
to mortgage or alienate the lands of 
the charily : the Court held, that none 
of the powers so delegated constituted 
a visitor, so as to exclude the applica- 
tion of the powers granted by stat. 
43 Eliz, c. 4. ; and consequently that 
a commission of charitable uses issued 
out of the Court of Chancery under 
that Act was valid. Kirkhy Ravens^ 
worth Hospital* s Case. 8 E, R. 221 
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in 


WAGER. 


VOID OR ILLEGAL. 

See ASSUMPSIT, V. (d) ante, page 70. 

GAMING, ante, page 352. 

1 In general a wager is Icgal^ if it 
be not an incitement to a breach of 
the peace or to immorality; or if it 
do not affect the feelings or interest 
of a third person, or expose him to ri- 
dicule, or libel him, or if it be not 
against sound policy. 3 T. R. 693 

2 Mr. Justice Buller was strongly in- 

clined to think, that the stat. 14 G, 3. 
c. 48. made all wagers void wherein 
the parlies had no interest. Atherford 
V, Beard, 2 T. R. 616 

3 A wager that A, had purchased a wag- 
gon of R. is not void at common law, 
nor prohibited by stat, 14 G, 3, c. 48. 
and an action may be maintained 
upon it. Good v. Elliott, 3 T. R. 693 

4 A wager, by which the defendant re- 

ceived from the plaintiff 100 guineas 
on the 31st of May 1802, in consider- 
ation of paying the plaintiff a guinea a 
day as long as Napoleon Buonaparte 
( then first consul of the French repuli- 
lie) should live ; which bet arose out 
of a conversation upon the probability 
of his coming to a violent death by as- 
sassination or otherwise, is void on the 
grounds of immorality and impolicy. 
Gilbert v. Sykes, 16 E. K. 150 

5 A wagering contract for 50 guineas, 

that the plaintifl' would not marry 
within six years, is prvnd facie in re- 
straint of marriage, and therefore void ; 
no circumstances appearing to shew 
that such restraint was prudent and 
proper in the particular instance. 
Hartley v. Rice. 10 E. R. 22 

6 A wager on a horse-race for less than 

5(W. cannot be recovered in an action ; 
the stat, 13 G, 2. c. 19. s, 2. having 
prohibited such races. Johnson v. 
Bann, 4 T. R. 1 

7 Nor a wager, though for more than 

50/., that the plaintm coaid perform a 
certain journey in a post-chaise and 
pair oi horses in a given time. Xi~ 
fnenes v.Jaques. 6 T. R. 499 

8 Nor a lika wagier, that a single horse 


should go from A. to B., on the high 
road, sooner than one of two other 
horses to be placed at any distance 
their owner should please ; these be- 
ing transactions prohibited by statutes 
16 Car, 1. c, 7. s, 2. and 9 Anne, c, 14. 
and not legalized by 13 G. 2. c. 19. or 
18 G, 2. c. 34. which latter statutes 
relate to bond fide horse-racing only. 
Whaley s. Pajot, 2 B. & P. 51 

9 No action will lie on a wager respect- 
ing the mode of playing an illegal 
game ; and if ^uch a cause be set down 
for trial, the judge at nisi prius is jus- 
tified in ordering it to be struck out of 
the paper. Brown v. Leeson. 

2 H. B. 43 

10 A wager between two voters with re- 

spect to the event of an election of a 
member to serve in parliament laid be- 
fore the poll began, is illegal. Allen 
V. Hearn. 1 T. R. 56 

11 Quart, Whether a wager, that war 

would be declared against France 
within three months, is void > Foster 
V. Thackery, 1 T. R. 57, n. 

12 A wager upon the event of a cause 
in the House of Lords or the Courts of 
Justice, is void, if laid with a lord of par- 
liament or judge. Per Lord Manifield, 

1 T. R. 60 

13 Tlie Court will not try an action 
upon a wager on an abstract question 
of law or judicial practice, not arising 
out of circumstances really existing, in 
which the parties have a legal interest. 
Henkin v. Guerss, 12 E. R. 247 

14 A wager respecting the amount of 
any branch of the public revenue is 
illegal ; because it leads to an impro- 
per discussion, and is contrary to sound 
policy. Atherfold v. Beard. 

2 T. R. 610 

15 And after verdict for the plaintiff in 
an action brought on such a wager, the 
Court will arrest the judgment. 

2 T. R. 610 

16 For the same reasons an action will 
not lie on a promissory note given in 
payment of a wager on the amount of 
the hop duties, Shirley v. Sankeu. 

2B.&R 130 
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WARRANT OF ATTORNEY. 


1 . HOW EXEC15TED. 

11. JUDGMENT ON — HOW ENTERED ur; 

AND HEREIN OF SUGGESTION OF 
BREACHES. 


I. HOW EXECUTED. 

1 It is not necessary that! a warrant of 

attorney should he read over to the 
party it (notwithstanding an 

old rule of Court in C. P.) Taylor v. 
Parkinson. 2 H. B. 383 

2 When a defendant in custody executes 

a warrant of attorney to confess a 
judgment, there must be an attorney 
present on his part; the presence of 
the plaintiff's attorney is insufficient, 
though the defendant consent to his 
acting as his attorney also. Hutson v. 
Hutson. 7T. R. 7 

3 But when a defendant is in execution, 
his attorney need not be present. 

Birch V. Sharhmd 1 T. R. 715 
S. P. Crompton v. Steward 7 T. R. 19 

4 Or if he be in custody at the suit of a 

third person, and not of the plaintiff. 
Smith V. Burlton. 1 E. R. 241 

See Parkinson v. Caines. 3 T. R. 616, 
ante, page 592. 

5 If a prisoner on mesne process gives a 
warrant of attorney, the rule that his 
attorney must be present is not dis- 
pensed with, though two other sure- 
ties not in custody join in the warrant. 
Valentine v. Gulland 2 Taunt. 49 

6 A warrant of attorney to confess 
judgment, executed by a prisoner in 
custody on criminal process, is good, 
though he have no attorney present. 
Charlton v. Fletcher, 4 T. R. 433 

7 If a defendant in custody, being about 

to execute a warrant of attorney to 
confess judgment, is informed that 
it must be done in the presence of an 
attorney on his part, and thereupon 
produces a person as such, in whose ] 
presence he executes the warrant of 
attorney ; the Court of C.P. will not set 
aside the proceedings thereon, be- 
(:ause the person so produced by the 
defendant was not an attorney. Jcyes, 
V. Booth. 1 B. & P. 97 


8 A warrant of attorney confessed by a 
defendant in custody is good, if an at- 
torney on his behalf is present, though 
he is a total stranger to the defendant, 
and is introduced by the plaintiff's at- 
torney, who refused to remain on the 
spot a sufficient time for the defendant 
to procure the attendance of his own 
attorney, who lived in a distant part of 
the town, Osborne v. Davis. 

4 Taunt. 797 

9 A warrant of attorney needs not be by 
deed, nor does it require an attesting 
witness. Kinnersky v. Massen. 

5 Taunt. 264 

10 The rule of Court Iff. 42 G. 3. 
does not require the consideration of 
a judgment to be indorsed on the war- 
rant of attorney. Barber v. Barber. 

3 Taunt. 465 

1 1 If a warrant of attorney be given to 
confess judgment absolutely for a cer- 
tain sum, although it be understood 
between the parties that it is given 
only to indemnify the plaintiff against 
his suretyship for a smaller sum, that 
is not such a defeazance as needs to he 
indorsed on the warrant of attorney, 
and the plaintiff needs not to defer ex- 
ecution till the contingency happens. 

3 Taunt. 465 

12 If the attorney employed to prepare 

a warrant of attorney lo confess judg- 
ment, which is to be made subject to 
a defeazance, neglect to insert such 
defeazance on the warrant, which is 
required l>y the rule of Court of Iff. 42 
G. 3., the security is not thereby 
avoided against the innocent party ; 
but the attorney is guilty of a breach 
of duty imposed on him by the Court, 
and answerable for it on motion. Shaw 
V. Evans. 14 E. R. 576 

13 It is not sufficient that the defeazance 
of a warrant of attorney shews the 
amount of the sum secured by the 
judgment; it must also notice all col- 
lateral securities by which it is se^ 
cured. Morell v. Duhost. 

3 Taunt. 235 
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41 If the attesting: witness cannot be 
found to make affidavit of the execu- 
tion of a warrant of attorney, the 
attesting witness must be accounted 
for by affidavit, before the Court of 
C. P. will admit secondary evidence. 
Waring v. Bowles, 4 Taunt. 132 

II» JUDGMENT ON — HOW ENTERED UP ; 
AND HEREIN OF SUGGESTION OF 
BREACHES. * 

1 No judgment can be signed upon any 

ivarrant authorising any attorney to 
confess judgment without such war- 
rant being delivered to, and filed by 
the clerk of the dockets ; who is to 
file the same in the order in which 
they are received, Itcg, Gen. K. B. M. 
42 G, 3. 2 E. R. 136. C\ P. M. 43 
a 3. 3B.& P.310 

2 Every attorney who shall prepare any 
warrant of attorney to confess any 
judgment which is to be subject to any 
defeasance, must cause such defeasance 
to be written on the same paper or 
parchment on which the warrant of 
attorney is written, or cause a memo- 
randum in writing to be made on 
such warrant, containing the sub- 
stance, and effect of such defeasance. 

lieg.Gtn.K.B, 2E. R. 136 
lieg, Gen, C. P. 3 B. & P. 310 

3 A warrant of attorney to enter up 

judgment having been given to one 
(not naming liis executors and admi- 
nistrators) who died in vacation, the 
Court refused to enter up judgment 
thereon in the succeeding Term on 
the prayer of his executrix. Cowie v. 
Alloway, 8 T. R. 257 

4 If a plaintiff enter up judgment in 
debt on a mutuatus, on a warrant of 
attorney to enter up judgment in debt 
on bond, the Court will set it aside as 
irregular. Paris v. Wilkinson, 

8 T. R, 153 

5 Judgment on a warrant of attorney 
entered in Easter vacation against a 
defendant who died in Easter Term, 
is good; but execution cannot be 
sued out upon it until it be reversed 
against his representative by scire fa- 
cias, Heapy v. Paris, 6 T. R. 368 

6 Where judgment has not been entered 
within a year and a day, on a warrant 
of attorney given with a post obit 
bond, and the obligee does not apply 


to the Court of C. P. for leave to enter 
it, till after the death of the person on 
whose death it is payable; they will not 
grant leave, without a rule to shew 
cause. Lushingion v. Waller, 

1 II. B. 94 

7 The Court of C. P. refused to allow 
judgment to be entered on an old 
warrant of attorney, it appearing by 
the plaintiff's affidavit that she was 
resident in an enemy's country. Dc 
Luneville v. Phillips. 2 N. R. 97 

8 If i4. ackno*vledge that an old,wari:ant 

of attorney given by him, was . to 
enable B., if necessary, to enter up 
judgment upon it," a Judge may 
well make an order for entering up 
the judgment without an affidavit of 
the subscribing witness. Laing v. 
Raine. 2 B. & P, 85 

9 Where defendants gave a warrant of 

attorney to secure a sum certain to be 
paid half-yearly by instalments, with 
interest on specified days, and that 
the plaintiff should be at liberty to 
enter up judgment thereon immedi- 
ately, but no execution to he issued 
till default made in payment of the 
said sum, with interest as aforesaid, 
by instalments, and in the manner 
hereinbefore mentioned : Held, that 
the plaintiff might takeout execu- 
tion for the whole on default in pay- 
ment of the first instalment. LexC' 
ridge V. Forty. I M. & S. 7Qd 

See PRISONER, ante, page 592. 

10 A joint warrant of attorney, given 
to enter judgment upon a joint and 
several bond, will not authorize the 
entering up judgment against the sur- 
vivor only. Gce\, Lane. 15 E. R. 592 

11 A warrant of attorney to confess a 

judgment to three, and one dies, the 
Court will permit judgment to be en- 
tered by the survivors. Fendall \. 
May ( Bart.) 2 M. & S. 76 

12 No suggestion is necessary on a judg- 
ment by warrant of attorney. Kin- 
nersley v. Mussen. 5 Taunt. 264 

13 Where judgment is entered on a 

warrant of attorney, though a bond 
also is given, it is not necessary under 
8 & 9 3. c. 11. to suggest breaches. 

Austerbury v. Morgan, 2 Taunt. 195 

14 No suggestion is necessary under 
Sk9 W. 3. c, II., upon a warrant 
of attorney conditioned for payment 
by instalments. Cox v. Rodbajd, 

3 Taunt. 71 
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WARRANTY. 


N. B. For a joint or several War- 
ranty, see Weal v. King, 12 E. R. 453 
ante, page 7, 

1 Upon a sale of hops by the sample, 
with a warranty that tlie bulk of the 
commodity answered the sample, tlie 
law does not raise an implied warranty 
that the commodity should he mer- 
chantable, though a fair merchantable 
price were given; ar^d therefi»re if 
there be a latent defect then existing 
in it, unknown to the seller, and 
w ithout fraud on his part (but arising 
from the fraud of the grower from 
whom he purchased), such seller is 
not answerable, though the goods 
turned out to be unmcrebantable. 
Parkinson v. Lee. 2 K. R. 314 

3 Where a lior.se has been sold, ivar- 
ranted sound, w hicli il can be clearly 
proved w as unsound at the time of the 
sale, the seller is liable to an action on 
the w arr^nty, without either the horse 
being returned or notice given of the 
unsoundness. Fielder v. Star kin. 

1 H. B. 17 

3 Blit where on the sale of a liorse 
there is an ciprcss warranty by the 
seller, that the horse is sound, free 
from vice, &;c. coupled with an un- 
dertaking on the part of the seller to 
take the horse again, and pay back 
the money, if on trial lie sliall be 
found to have any of the defects men- 
tioned in the warranty, the buyer 
must in such case return the liorse as 
soon as he discovers any of those de- 
fects, in order to maintain an action 
on the w^arraiity, unless he has been 
induced to prolong the trial by any 
subsequent misrepresentation of the 
seller. Adam\.\Richards. 3 H. B. 573 

4 In such case trial means a reasonable 

trial. 2 H. B. 573 

Upon a warranty of a horse as sound, 
the vendor, in a subsequent conversa- 
tion, promised if the horse were un- 
bound (which he denied) he would 


take it again, and return the money ; 
though the horse be unsound, the 
vendee must sue upon the warranty, 
and cannot maintain assumpsit to re- 
cover back the price, for such pro- 
mise did not discharge the original 
warranty. Payne w. Whale. 7E.R.374 

6 If a horse sold at a public auction be 
wztrranted sound, and six years old, 
and it be one of the conditions of sale 
that it shall be deemed sound unless 
returned in two days, this condition 
applies only to the warranty uf sound-- 
ness. Buchanan x, Parnshaxv, 

3 T. R. 745 

7 Therefore, where a horse sold with 

such a warranty was discovered to be 
twelve years old ten days after the 
Side, and was then oflercil to the seller 
w lio refused to take him, it was holden 
that an action miglit be maintained by 
the buyer against the seller on the 
warranty, and his right to recover, is 
not aftected by his having sold the 
horse after oflering him to the defend- 
ant. 2T. R. 745 

8 In an action on the case in tort for a 

breach of a warranty uf goods, the 
scienter need not be charged, nor, if 
charged, need it be proved. Wil- 
Humson v. Allison. 3 E. R. 446 

9 In an action on a warranty of a liorse, 

the plainliir must positively prove that 
the horse was unsound. Eaves V. 
Pixon. 2 Taunt. 343 

And see Lewis v. Cosgt'uvc. 

2 Taunt. 2, ante, page 159 

10 Upon the breach of the warranty of 
a horse, if the liorse is returned, the 
measure of damages is the price paid 
for him ; If the horse is not returned, 
the measure of damages is the diiler- 
ence between his real value and the 
price given : If the horse is not ten- 
dered to the defendant, the plaintiff 
can recover no damages for the ex- 
pense of his keep. Caswell y. Coare, 

1 Taunt. 566 
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WASTE. 


1 An action on the case does not lie for 
permissive waste only. Gibson y. Wells. 

1 N. R. 290 

2 One of two tenants in common can- 
not maintain an action on tlie case in 
nature of waste, against the other te- 
nant in common, (in possession of the 
whole, having a demise of the moiety 
from the first), for cutting down trees 
of a proper age and growth, for being 
cut ; but he will be entitled to recover 
a moiety of the value in another form 
of action. Martin v. Knowllys. 

8 f. R. 145 

3 Seals, if the trees be not fit to cut. 

8 T. R. 145 

4 Case for permissive waste in buildings 
does not lie against a tenant by lease, 
who has not covenanted to repair. 
Heme v. Bembow. 4 Taunt. 764 

5 There is a distinction to be taken be- 
tween waste and destruction, in con- 
formity to the practice of the Court 
of Chancery. Pyne v. Dor. 

1 T. R. 56 

6 Tenant for life without impeachment 
of waste has an absolute property in 
trees as soon as they are cut down. 

1 T. R. 55 

7 The clause without impeaclmcnt of 

•waste” will not warrant a tenant for 
life in unleading a house and pulling 
down the tiles. Vane v. Jjorcl Bar- 
nard. 1 T. R. 55, n. 

8 ITie Court of Chancery have also pre- 
vented a tenant for life without im- 
peachment of waste from cutting dow n 
an avenue leading to a house, but not 

. all ornamental timber. 1 T. R. 55, n. 

And see Fackington' s Case. 3 Aik. 

215, where a Court of equity pro- 
tected trees wdiich were either an or- j 
nament or a shelter to a house. 

1 T. K, 55, n. \ 

N. B. In Charlton v. Charlton, men- 
Honed by Lord Hardwicke, in 3 Atk. 

216, Lord Chief Justice King prevented 
a tenant for life without impeachment 
of waste from felling trees in a park. 

I T. U. 55, w. 

^ If trees be excepted out of a demise, < 
cannot be committed by cutting 
tfcem down i and therefore ejectment | 


. cannot be brought as for waste com- 
mitted in or upon the demised pre- 
mises. Goodright v. Vivian. 

8 E. R. 19 

10 The purchaser of lands, having 
brought an ejectment against the te- 
nant from year to year, the parties 
enter into an agi'eement that judg- 
ment shall Jae signed for the plaintitl^ 
with a stay of execution till a given 
period : The tenant cannot in the in- 
terval remove buildings, &:c. (ex.gr. 
a wooden stable moveable on blocks or 
rollers), for the premises which he 
had himself erected during his term, 
and before the action was brought. 
Fitzherhert v. Shaw. 1 H. B. 258 

11 Salt pans, necessary to the use of 

salt works, and without which they 
would he of no value, are the property 
of the heir, and not of the executor ; 
though they might be rehioveil with- 
out injuring the buildings, Lawton 
V. Salmon. 1 li. B. 259, w. 

12 A tcnatit in agriculture, who erected 
at his own expense, and for the more 
necessary and convenient occupation 
of his farm, a beast-house, carpenter’s 
shop, cart-house, pump-house, and 
fold-yard wall, which buildings were 
of brick and mortar, and tiled, and 
let into the ground, cannot remove 
the same, though during his term, 
and though he thereby left the premi- 
ses in the same state as when he en- 
tered. There appears to be a distinc- 
tion between annexations to the free- 
hold of that nature for the purposes 
of trade, and those made for the pur- 
pojjes of agriculture and better enjoy- 
ing the immediate profits of the land 
in favour of the tenant’s right ^^to re- 
move the former ; that is, where the 
supcr-iucumbent building is erected 
as a mere accessary to a personal 
chattel, as an engine: but where it is 
accessary to the realty, it can in no 
case be removed. Elves v. Maw. 

3 E. R. 38 

N. B. In this case all the prior deci- 
sions on the subject of Waste are col- 
lected. 

And see Williams v. Williams. 

12 E. R. 209, ante, page 669 
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13 In an action of waste^ on the statute 
of Gloucester, against tenant for years 
for converting three closes of meadow 
into garden ground, if the jury give 
only one farthing damages for each 
close, the Court of C. P. will permit the 


defendant to enter up Judgment for 
himself. The Keepers and Governors, 
cf Harrow School v. Alderlon, 

2 B. & P. 86 

And see Pindar v. Wadsworth, 

2 E. R. 155 


WATERCOURSE. 


See tit, RivEns^ ante, page 618 

1 The owner of laiid through which a 

river runs, cannot, By enlarging a 
channel of certain dimensions, through 
which the water had been used to 
flow before any appropriation of it by 
another, divert more of it to the pre- 
judice of any other land-owner lower 
clown the river, who had at any time 
before such enlargement appropriated 
to himself the surplus water which 
did not escape by the former channel. 
Bealey v. Shaw. 6 E. R. 208 

2 Where one declared in case for ob- 
structing a watercourse, upon his pos- 
sessioii of a mill with the appurtenances 
and that hy reason of such his possession 
he had a right to the use of water run- 
ning in a certain tunnel to the mill; such 


allegation is not supported by proof 
that the tunnel was made on the de- 
fendant’s land, which he had agreed 
to let the plaintiflT have for this pur* 
pose for a certain consideration, but 
of which no conveyance was made by 
the defendant to the plaintiff; and he 
had since refused assent : because the 
plaintiff had not the water by reason of 
the possession of the mill, &c. but by 
parol licence or contract, which could 
not pass the title to the land, and as a 
licence was revocable ^d revoked. 
Fentiman v. Smith. 4 E. R. 107 
N. B, The venue is lo.cal, but a local 
description of the nuisance is unne- 
cessary. Mersey Sf Irwell Naviga- 
tion V. Douglas. 2 E. R. 497 


WAY. 


I. ACTION FOR DISTURBANCE OF. 

II. RIGHT OF. 

(rz) By Grant. 

{b) — Prescription. 

(c) Of Necessity, 

I. ACTION FOR DISTURBANCE OF. 

1 One who has a grant of an occupa- 
tion way may declare in case, against 
the owner of the land over which 
the way leads, for obstructing it, al- 
though it be proved that the public in 
general had used the way without de- 
nial for the last twelve years. 

Alien V. Ormond. 8 E. R. 4 

2 A servant put into the occupation of 
a cottage, with less wages on that ac- 
count, does not occupy it as a tenant, 
but the master may properly declare 
ou it as his own occupation in an action 
On the case for a disturbance of a 
right of way over the defendant’s 
close to such cottage, and it mat- 
ters not that the cottage was divided 


into two parts, one of which only was 
in the occupation of such servant, the 
other being occupied by a tenant pay- 
ing rent. Bertie v. Beaumont. 

16 E. R. 33 

11. RIGHT OF. 

(a) By Grant. 

And See Grant, ante, page 353. 

Highways, ante, page 358. 

1 Under the grant of a free and conve- 
nient way for the purpose of carrying 
coals ( among other things), the grantee 
has a right to lay a framed waggon- 
way. Senhouse v. Christian. 

1T.R.560 

2 U nder a grant of a way from A to B. 

in, through, and along a particular 
way, the grantee is not justified in 
making a transverse road across the 
same. 1 T. R. 560 

3 A. granted to B„ his heirs and assigns, 
occupiers of certain houses abutting 
on a piece of land about 11 feet wide, 
which divided those houses from a 
house then belonging to A., the right 
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of tiMnf the said piece of knd as a 
foot or carriage way ; atid gave him 
all other liberCiea^ powers^ and 
" aiithonties^ incident or appurte* 
nant« needful or necessary, to the 
use^ occupation, or enjoyment of 
the said road, way, or passage :** 
Held, that under these words B. had 
a right to put down a flag-stone in 
this piece ch land in front of a door 
open^ by him out of his house into 
this piece of land. Gerrerd v. Cooke- 
2N.R.l€9 

4 A. granted to B. kiid of unequal 

width, described as abutting on a road 
on his own soil. It abutted in the 
broadest part on the road, but in the 
narrowest part a narrow strip of the 
grantor’s land intervened between the 
road and the premises granted : Hdd, 
that the grantor and those claiming 
from him were concluded from pre- 
venting the grantee to c^me out .into 
the road over this slip of land. Roberts 
V. Kair. 1 Taunt. 495 

5 Where no evidence appeared to^hew 

that a way over another’s land had been 
used by leave or favour, or under a 
mistake of an award which would not 
support the right of way claimed, such 
a user fur above twenty years exercised 
adversely and under a claim of right, 
is sufficient to leave to the jury to pre- 
sume a grant which must have been 
made within twenty-six years, as all 
former ways were at that time extin- 
guished by the operation of an Inclosure 
Act. Campbell v. Wilson- 3 R.294 

(b) By Prescription. 

1 A claim of a prescriptive right of way 
from A. over the defendant’s close 
unto Z). is not supported by proof 
that a closu called C., over which the 
way once led, and which adjoins to 
D. was formerly possessed by the 
owner of close A., and was by him 
conveyed in fee to another, without 
reserving the right of way ; for hereby 
it appears that the prescriptive right 
of way does not, as claimed, extend 
unto D., but stops short at C. — 
Skkosre, if the claim had been for a 
prescriptive right of way over the de- 
xendjuit’s close towards D f Wright v. 
Rattray. 1E.R.377 

3 But where in trespass quare cloMsum 
fregit, the defi^fidant prescribed for an 
occupation way from Jiis own close 
** unto,through, and over,^’ the km in 


quo to and mUo a certain highway, Ac. 
such plea mv be luatalned, tbeugih 
it appeared that one out imra 
intervening closes was in ihe. posset- 
tion of tbetlefi^dant htmtdlf* Sa/chm 
V. ShiUito. 1 £. R« SSlf n* 

$ One being seised in fee of the ad- 
joining clqses A. and B., over the for* 
mer of which a way had immemo* 
Hally been used to the latter, deviset 
B. with the appurtenances i** CMd, 
that the ikvisee cannot imder the 
word, appdrtcnances/* claim a ngbl 
of way over A. to B., as no new right 
of way is thereby created, and the oU 
one was extinguished by the unky of 
seisin in the devisor. Whalky ,v. 
TktnnpBon. 1 B. & P* 371 

4 Evklen'ce of a prescriptive rig^t of. 

way for all manner of carriages, does 
not necessarily prove a right of way 
for all manner of cattle. Ballard v. 
Dyson. 1 Taunt, 879 

5 But it is evidence of a drift way, for 

the jury to consider, together with the 
other evidence. I Taunt 279 

6 The extent of the usage is eyidence 

of a rigHt only commensurate .with 
the user. Taunt. 279 

7 Trespass quare clausum fregit : pka, 
that defendant was seised, in his de- 
mesne as of fee of a messiiS^, &c. 

' in the parish, ahd that be and idl those, 
whose estate, &c. have a right of way 
for himself, his and their farmers and 
tenants, occupiers of the messuage, &c. 
over the locus in quo to and from the 
messuage, &c. as appertaining thereto ; 
replication that defendant andall those, 
&c. have not the said way as apper- 
taining to the said messuage, &c. : 
Held, that the defendant’s shewing 
that he was seised in fee of an ancient 
messuage in the parish, to which a 
right of way, as pleaded, over the 
locus in jquo belonged, was evidence 
sufficient to support bis plea, although 
the messuage was let to and in the oc- 
cupation of a tenant, and the defend- 
ant only occupied a newly built house 
in the parish at the time of the tres- 
pass. Stott V. Stott. 16 £. R. 343 

8 Plea, that defendant was seised in his 
demesne as of fee, &c., &c., and that 
he and all those whose estate, &c. have 
a right of way for himself, his and 
their farmers and tenants, oecupio’s, 
&c. is good, without alleging that the 
defeadant is occupier. Stou v. Stott 

16 E. R. 343 
3 A 
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Neeessi^, 

1 WlHfet« 6tte (even trustee) conveys 

* lend to another/ to which there is no 

ao^88 l 3 Ut over the ^ft^ntor^s land, a 
fight ofvray passes of necessity as inci- 
dental to the grant. Howton v. Prear- 
son* 8 T. R. 50 

2 It seems that if the owner of two 
closes having no way to one of them 
but over the other, part with the 
latter without reserving the way, it 
will be reserved for him by opera- 
tion of kw. Howton V. Frearson. 

8T.R. 50 

3 No way, or other easement, can sub- 
sist in land of which there is an unity 
of possession. Morris v. Eg^ington, 

8 Taunt. 24 

4 But if a lessor, having used convenient 
ways over his own adjoining land 
during his own occupation, demises 
premises with all ways appurtenant, 
unless it be shewn in evidence that 
there waS .some way appurtenant in 


alieno ^o,etp ^tisfy 4he the 

grant, it ^all be int^ed that he 
meant the ways used, and they, shall 
pass, tlmugh be rnkp^ll them appurte- 
nant. Per Mansfield, C, 3 , 3 Taunt. 24 

5 Queere, Whether a way of necessity 

shall be the way most convenient to the 
lessee ? 3 Taunt. 24 

6 A way of necessity exists after unity 

of possession of the close to which, and 
the close over whicb,^d after a sub- 
sequent severance: if a person pur- 
chases close A., with a way of neces- 
sity thereto over close B., a stranger's 
land, and afterwards purchases close 
£., and then purchases close C., adjoin- 
ing to close A., and through which he 
may enter close A., and then sells 
close B. without reservation of any 
way, and then sells closes A* and C . ; 
the purchaser of close A, shall never- 
theless have the ancient way of neces- 
sity to close A. over close B. Buckhy 
V. Colts, 5 Taunt. 311 


WEIGHTS AND MEASURES. 


1 It is illegal to sell corn by any other 

than the Wivchester measure. Rex v. 
Major. 4T.R.750 

2 The buyer of corn by any other than 
the Winchester measure forfeits the 
penally of 40s. besides the value of 
the corn, by statute §2 & 23 Car. 2. 
c. 12. Rex V. Arnold. 5 T. R. 353 

3 If the reddendum in an old renewed 
lease he so many quarters of corn, it 
will be understo^ to mean legal quar- 
ters, reckoning the bushel at eight 


gallons ; although the old leases befor.' 
the stat. 22 Sc 23 Car. 2. c. 12. cor* 
tained the same reddendum; and al- 
though, till lately, the lessees paid bj. 
composition, reckoning the bushel a: 
nine gallons. The Master and Brethren' 
of the Hospital of St. Cross v. Lord 
Howard de Walden. 6 T. R,33^ 
4 A custom that every pound of bulle- 
sold in a particular market should 
weigh eighteen ounces, was held bad. 
Noble V. Darnell. 3 T. R. 27 1 


WILL. 


I. REPUBLICATIOS. 

IL revocation. 


1. HEPUBLICATION. 

N.B. Tor the mode and requisites of 
executing a Will according to the Statute 
of Frauds, see ante, pages 343, 4. 

1 A. by will devised all his freehold and 
copyhold lands, 8cc. in trust for cer- 
tain purposes, and afterwards pur- 
chased new lands; and then made a 
codicil, whereby after reciting that 


he had devised <Jl his freehold and 
copyhold to the trustees named, he 
revoked the same so far as related to 
two of the trustees named, and devised 
his said lands, Sfc, to the other ti4istees 
upon the same trusts, and concluded 
with declaring the codicil to be part 
of his will : Held, that such a repub- 
lication of the will would nOt opemte 
to pass the after-purchas^ lands. 
Lady Strathmore Bowes. 7 T. R. 482 
2 A codicil signed by te^ator and 
attested by three tvitn«>sses ‘'/d 5e taken 
as part of his is a vitpitliication 
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of the win m as to tnake the will pi^s 
"lands contracted for before, but con- 
veyed between the date of the will and 
codicil. Goodtitk, d* Woodkouse v. 
Meredith. SM.&S.5 

11. REVOCATION. 

1 IV^arriage, and the birth of a post- 
humous child, amount to an implied 
revotation of a will of lands made 
before marriage. Doe v. Lancashire, 

5t.R. 49 

2 -But the subsequent birth of a child 
is not of itself sufficient. Shepherd v. 

' 'Shepherd.' ‘ ' 5 T. R. 49, 51, n, \ 

3 A deed intended to operate as an ap- 

pointment of uses, but not sufficient 
ibi* that purpose, may* have the effect 
of revoking a will, if the party appear 
to base had that intention. Shove y, 
Pirucke, 5 T. R. 124.310 

4 it. seised in fee,* agreed by marriage 
articles to settle his estates, so as to 
secure his intended wife’s jointure 
and the portions of younger children, 
and subject thereto upon his eldest son 
in tail male; he then devised those 
c.'tatts in fee in case he had no issue, 
and subject to any jointure as lie 
uVight make, to trustees, for 500 years 
itpon. certain trusts ; and afterwards 
conveyed them by lease and release to 
trustees, and their heirs, in pursuance 
of the articles, in trust for himself in 
fee, till the marriage, and afterwards 
far the various purposes of the mar- 
riage articles, and ibr default of issue 
of the marriage, and subject to a 
term for securing the jointure, to the 
use of himself in fee : he afterwards 
inaiTied and died without issue; 
Held that the deed of settlement, 
whereby he departed with the whole 
estate devised, operated as a revocation 
of the will, tliougli lir/took hack a fee 
by tile same instriiinent, and though it 
was consistent with the provisions of 
the will : and it was held {^dissent. Eyre, 
C. J.) that it made no difference, that 
with respect to one of -the estates the 
conveyance in fee to the trustees was 
merely for the purpose of creating* a 
term to ?«cure his wife's jointure ; and 
that the settlor took back the fee again 
subject to that term. Goodtitle d. Hal- 
ford V. Otway, 2 H B. 516. (Trial at 
bar).--l B. & P. 576. 

N. B. The Judgment qf the Court <f Com- 
mon Pleas, on the special verdict, was 
affirmed in the Kings Bench, 7 T. R. 399 


One devisrf Ws personal estate to A, 
and his real estate to B., and A.^% 
death, the devisor having acquired 
other real property, some by devise 
and some by purchase, be made a 
second will, disposing by name of his 
after-acquired testamentary estate to 
C., and then added, As to the rest cf 
my real and personal estate, I intend to 
dispose of it by a Codicil, hereafter to be 
made by this my will:'* This is no re- 
vocation of the first will, whether con- 
sideidng that ‘be meant to include the 
same; property therein devised: be- 
cause it is a mere declaration of an in- 
tent to di»po9e of it in futuie ; mAnon 

I such: disposUipp ^vpuld: be 

inconsistent with the first will ; nor is it 
any revocation, - consjderipg' that ‘ he 
meant only to indude hta:'aft:er-pur- 
ebased property not before devised, 
and his pea*sonal estate, the 
which had lapsed by: jLho:idratfepf ijr4. 
Thof?tas d, Jones 

6 A. by will provided an annuity for 
JB. with whom he cohabited, and di- 
rected his trustee and executor out of 
his rcal.estate, m case he should have 
any child or children by B,, to raise 
3000/. to be paid to aBd;.ai»|)ng^tj/^ is 
said childrcn^nnd 

dcr of his estate over lo seveipj-^jbis 

relatives. Afterwards fee 

and had several cliildreq by Wtild^ 

that such subsequent 

bj|ths did not revoke liis ^i}j 

objects having’ been therein caOteip- 

plated and provided, for, ^ 

Scrafton. 2ii!*’R.530 

7 Sm. Whether suchimphed revocations 

may be rebutted by evidoiice of parol 
declarations of the testator made after 
the events that he meant his will to 
stand ? 2 K, R. 530 

8 Where one devised lands to two trus- 
tees in trust for certain purposes by a 
W'ill duly executed and attested, and he 
afterwards struck out the name of one 
of those trustees, and inserted the 
names of two others ; leaving the ge- 
neral purposes of the trust unaltered, 
though varying in certain particulars ; 
and did not republish his will : Held, 
that his intent appearing to be only to 
revoke by the substitution of another 
good devise to other trustees ; as sucli 
new devise could not take . effect fur 
want of the proper requisites of the 
Statute of Frauds, it slioukl not opertUe 
as a revocation; or at most it could 

3 A 2 
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only operSbtc as a revoeatistt pro tanto, 
as to trustee whose name was ob- 
literated; leading the devise good as 
to the old trustee whose name was 
retained. Short d. Gasitell v. Smith. 

4 E. R. 419 

9 If .a testator having executed a devise 
of lands in the presence of three wit- 
nesses, to two persons as joint tenants 
in fee, afterwards strike out the name 
e)f one of the devisees and tliere be no 
repubheation, the erasure will only 
operated as a revocaltioti of the will pro 
tanto. Larkine v. Larkins, 

3B.&P. 16. 109 

10 If a testate# after having made his 
will, levy a fine to such uses as he shall 


by deed ot^ wiR appoinft, amid di# vridt- 
out making any new wilt the williwide 
prior to the fine i^^ revoked thereby. 
Doe d. Dilnot v. Dilmt, 9 N. R. 4<)1 
11 A testator having devised bis laridH, 
sirfiered a recovery thereof, in which, 
as well as in the deed to make a tenant 
to the privcipe, the tenant was called 
Edward t his real name being Ed- 
7tmnd : in ejectment by the heir at 
1 w against the devisees^ the Couit of 
C. P. held that the recovery was good 
by Estoppel against the testator and 
ail persons claiming under him, and 
that the will therefore was revoked 
thereby. Doe d. Lmhington v. Uan- 
daff (Bp.) 2 N. R. 491 


WITNESS. 


I. ATtr??T>ANCF. or. 

(rt ) By Suhpiena duces tecum. 

{h) Proceed ini^s against for non- 
(Uiendance. 

(c) Remedy/ for expenses. 

II. INADMISSIBILITY OF — FRbM RELATIVE 

SITUATIONS. 

(«) Attorney or Counsel. 

(b) Husband and Wife. 

III. INCOMI’ETENCY OF, FROM INFAMY OF 

character; or parties injured 

IN CRIMINAL PROCEEDINGS. 

IV. incompetency from interest. 

(a) Parties in a Suit. 

{b) Bankruptcy — in questions of . 

(c) BUla and Notes^in daSes on. 

(d) Agents and Servants. 

(c) Commoners. 

if) Corporators* 

{g) Creditors. 

(A) Parishioners. 

{i) Partners and Part-owners. 

{k) Underwriters. 

V. examination of. 


1. ATTENDANCE 6F. 

(a) By ^bpafna ducetr tecum. 

1 The writ of subpoena dudeS team is of 
compulsory obligation on a witness to 


produce papers thereby demanded 
which he has in his possession, and 
which he has no lawful or reason- 
able excuse for withholding; of the 
validity of which excuse, the Court, 
and not the vvitnest^, is to judge. And 
in an action against a sheriirs bailifi* 
for disobeying such writ, who having 
been subpirnaed, oh a former action by 
the piaintiff against another, to pro- 
duce the warrant under which he 
acted, had neglected so to do, where- 
by the plaintiff wa« nonsuited, his 
ability to produce the warrant afmi 
his want of just excuse for not pro- 
ducing it ^re sufficiently alleged by 
stating, that he could and might in 
oliedienee to the said writ of subpmna 
have produced at the trial the said 
warrant, and that be had no lawful or 
reasonable excuse or impediment to 
the contrary. Amey v. Lons. 

9 E. fl. 473 

(&) Proceedings against—for non-attend- 
ance. 

1 A subpoena rhdy be issued from the 
crown-officU requiring a witness to at- 
tend at the assiises iti the codiitfy fo 
give evidence in support of ah' in- 
tended prosecution for a felony| and 
the Court of Ring's Bench will ^ant 
an attaohmeni against hint fof hot at- 
tending accordingly, Ikx v. I^rfg. 

8 T? R' 

2 Tbe Court of C. P. refbge^to g|iMan 
attachment against a witntM, fof itot 
obeying a subpoena to attend at a trial ; 
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on the ground that the whole expenses 
of the journey, and of the necessary 
>tiay at the place of trial were not ten- 
dered at the time of serving the suh- 
ptena. Fuller v. Prentice. 1 H. B. 49 

3 The Court of C. P. refused an attach- 
ment against a witness, who being suh- 
panaed mihout particular notice when 
the cause would come on, in the course 
of his tliird day^s attendance left the 
Court to attend to urgent business of 
his trade, although the cause iva!». tried 
in his absence and the plaintiff non- 

. suited, which his evidence would have 
prevented ; even though the witness 
was induced to leave the Court by the 
representation of the adverse attorney. 
Plandfordw DeTastet. 5 Taunt. 260 

S.C.l Marsh. 42 

4 And that Court will not grant an at- 

taclunent against a witness for not ap- 
pearing to give evidence, unless a clear 
case of contevnpt be made out against 
him : Where the witness resides 

twenty-four miles from the assize 
town,>and his expenses are not tendered 
to him till the evening before the trial, 
the Court will not grant an attachment. 
Holme V. Sinitk. 1 Marsh. 410 

{c) Remedy for Expenses, 

1 One who is suhpasnaed as a witness 

and attends at the trial, but there re- 
fuses to give evidence unless his ex- 
penses are paid, and is thereupon not 
examined, may yet maintain assumpsit 
for his necessary expenses of attend- 
ance against the party who subposnaed 
him : There was also evidence of a 
promise to pay the expenses at the 
time of serving the subpoena; which it 
was contended was waved by the 
'subsequent refusal to be examined. 
HaUet V. Mears. 13 E. R. 15 

2 Under thestat. 1 Jac. 1. c. 15. ss. 10 & 

11. it is not necessary, upon summon- 
ing a witness before commissioners of 
bankrupt to be examined touching the 
bankrupt’s effects, to tender him the 
expenses of his journey before-hand ; 
though if he be in fact without the 
xiteans of taking the journey, it may 
been excuse for not obeying the sum- 
mons, and consequently a warrant 
isatted by the commissioners on ac- 
count of the non-ettendanoe of such 
witness, without lawful impediment 
authorizing hts errest for the purpose 
of examinatian> is legal. Battle v. 
Greslcy. 8 E. R. 319 


3 It hes on the party so summoned, 
having a lawful excuse for not attend- 
ing, to prove the fact in an action 
of trespass and false imprisonment, 
brought hy him ibr siich arrest; ad- 
mitting that an inability to bear the 
expose of the journey is a lawful im- 
pediment. Battie w. Gresky. 8 E. R. 319 

4 Such warrant for the arrest of tlie 

witness, in order to examine hkn, may 
issue after his disobedience to the first 
summons. B E. it, 319 

5 The propriety of granting such war- 
rant, being' an act of discretion^ must 
be determined upon by the commis- 
sioiicrs acting together at the time : 
And their order to .4heir officer to 
make out the warrant must be taken to 
include their direction as to the per- 
sons to whom it is to be directs] ; but 
the mere act of signing the names of 
the commissioners to the warrant may 
be done by them separately. 

8E. R. 319 

II. INADMISSIBILITY^ or* — FROM RFLATIYF. 

SITUATIONS. 

(«) Attorney or Counsel. 

1 An attorney is not restrained by any 

rule of law from giving evidence of a 
conversation between him and his 
client touching the justice of his suit, 
after a writ of inquiry executed on an 
interlocutory judgment, and a com- 
promise thereupon ; for the purpose 
of the suit having been obtained, tlie 
communication could not be said to 
have been made by way of instruction 
for conducting bis cause. Cobdm v. 
Kendrick. 4 T. R. 4»>l 

2 But if any matter be dteclosed to an 
attorney in the cause, pending the 
cause, he is not permitted to give it in 
evidence eiUier in that or iu any other 
jiction. Wilson v. Rastal, 

4 T. R. 753 

3 It is tlie privilege of the client and not 

of the attorney. 4 T. R. 753 

4 But such privilege is confined to coun- 
sel, solicitors, and attornies, when act- 
ing in their respective characters. 

4T.R.753 

5 An attorney is bound to disclose the 
contents of a notice which he received 
to producer paper in the hands of hi!» 
client, the privilege of the client only 
extending to exclude the disclosure of 
any fact communicated confidentially 
to the attorney from his client, and not 
to adverse proceeding communicated 
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to him as attorney ia the cause from ^ 
the advcffse bhrty. Sper^etey v, 
ienburgh: ^ 11*:.®. 357 

(5) ^ 

ti Jfvibandttnd^^^ be called 

m - anyi i case to -give »€!vidence, even 
tending Jar^crifmki^ each other. Rex\ 

, ^.iClSvigrr (Inhab.) 2 T. R. 263 1 

2 Nortto .tliey ki any case be witnesses 

for itt ajrainst each other. Da- 
678 

3 lit a case pf; aettJje|:pedt i¥hej:e.a.iPar-; 

in f^ct had ^ef> 

tWp paupers^ the first .wife pf lipje bus-: 
band is not a competent Ayitness to^ 
prove a former marriage whU him,! 
because such evidence shews him to 
have been gtnUy of bigamy. Rex v. 
Cliviger {Inhahl) 2 T. R 263 

4 Husband and wife may prove their 

own marriage on a question of settle- 
ment 2T. R. 263 

III. IKCOMPETEKCV OF — FROM INFAMY OF 
character; or parties injured in 

CRIMINAL PROCEEDINGS. 

See Howard v. Shipley. 4 E. R. 180, 
next page. 

1 A witness admitting herself to have 
before sworn falsely upon the parti- 
cular point, but attributing it to the 
persua ‘ion of the defendant, is not an 
i^icompetent witness against liim on an 
indictment for a conspiracy ; but the 
pl^ection goes strongly to her credit. 

^ Bex V. Teal. HE. R. 309 

The party interested in the testimony 
^ of a witness, who is objected to on 
‘‘account of his having been convicted 
of felony, and his imprisonment being 
piled, is entitled to insist on 
^pj’bof of such conviction by the re- 
^^oiid, though admitted by the witness 
^ bteself. Rex v. Castell Careinion 
(Mab.) 8 E. R. 77 

3 A. having brought an action against B., 
ithe latter filed a bill in equity against 
hltii for a discovery and injunction, 
and for an account ; to which A. 
having put in his answer, denying 
the allegations of B., which involved 
the merits of the suit at law, the in- 
junction was dissolved: on which 
atiBwer B. indicted A. for perjury : 
atid the indictment and actioh coming 
on td be tried at tfie same assizes, the 
standing first : Held,"that 
B. was h ctofilpeteni witness to prove 


the perjury, as he could not avail him- 
self of the conviction of A in any 
, .civil proceeding between them, either 
in law or equity, Rex v. Boston. 

4E. R.572 

4 Equity refused leave to file a supple- 
mental bill in nature of a bill of re- 
view, in consequence of a conviction 
of a witness in the original proceeding 
for perjury, which conviction was ob- 

r* tained on the evidence of the plaintifT 
ih the suit as well as of others. Bart* 
lett V. Pickersgill. 4 E. R. 572, n, 

5 If one party to a civil suit be con- 
. victed of perjury, upon the testimony 

of another, the witness cannot in any 
. manner avail himself of that convic- 
tion in the same suit. Burden v. 
Browning. I Taunt. 520 

6 If several be charged with the same 
offence, and no evidence be given on 
the part of the prosecution against one 
of them, he is eniitied to an acquittal 
before the others are called upon for 
their defence, in order to enable them 
to avail themselves of bis testimony 
as a witness. Ship Bounty , Case of. 

1 K R. 313. 

IV. INCOMPETENCY FROM INTEREST. 

(a) Parties in a Suit. 

1 In general a person is a competent 

witness, unless he be interested in ihv’ 
event of the suit. Bent v. Baker (in. 
error.) 3 T. R. 27 

And see 7 'f. R. 62 

2 In some cases, even an inieresteil 
person is a competent witness from 
necessity, as where the interest arises 
after the plaintiff or defendant has an 
interest in his te.stimony. 3 T. R. 27 

3 In order to render a witness incompe- 
tent, it is necessary to shew that he 
must derive a certain benefit from the 
determination of the cause one w'ay or 
the other. Carter v. Pearce. 1 T. R. 164 

4 The bare possibility of a witness be- 

ing liable to an action in a certain 
event is no objection to his compe- 
tency. 1 T. R. 163 

5 But bail cannot be a witness for the 

principal. 1 T. R. 163 

P A co-obligpr in ^ bond to the ordi- 
. nary under stat. 23 & 24 Car. % c. 10. 
i ia 9 L epmpetent witness to prove a ten- 
' by the administratrix. 

1 T. R. 163 



Incofiaclency. ' [WITNESS. IV.j ' P'aities’^'Suii. 727 


7 So a creditor of the administratrix 

is a good witness for the same purjpose. 
Carter v. Pearce, IT. H. 164 

8 If a plaintiff and a defendant are 
both willing that the plaintiff shall 
give evidence in the cause, he is an 
admissible witness on his oath; .al- 
though he comes to defeat the claim 
of another plaintiff suing jointly with 
himself. Norden v. Williamson. 

1 Taunl.^378 

9 It was held that a person is not a 
competent witness to impeach a se- 
curity which he has given, although 
he is not interested in the event of the 
suit. Walton v. Shelly. 1 T. R. 296 

10 Sluare, Whether a person who is 

interested in the question put to him.J 
though not in the event of the 8iut> be" 
a competent witness ? 1 T. R. 296 

And see Jordaine v. Lashbrooke, next 

page, 

n /i* having given a bond to B. for 
the payment pf money, which, it is 
understood between them, is to be 
applied towards indemnifying B. from 
the expenses of an election in which 
B. is a candidate ; in an action 
brought by C. against D. for money 
advanced and services performed, in 
supporting the interest of B. at the 
request ol‘ D. .* A, is not a competent 
witness on behalf of I). Trelawney v. 
Thomas, 1 II. B. 303 

13 Suare, Whether it be an objection to 
the competency of a witness for 
the plaintiff in an action of bribery 
at an election for members to serve in 
parliament, that a similar action w^as 
pending against the witness himself 
for bribery at the same election, 
and an acknowledgment by him that 
if the defendant were convicted, he 
«^lK>uld avail himself, if necessary, of 
his having been the first discoverer 
to the present plaintiff? Edwards v. 

. Evans, 3 E. R. 451 

1 3 It is now decided to be no objection. 
Howard y, Shipley. 4 E. R. 180 

14 But where the evidence given by 

such a witness of the defendant's bri- 
bery was by means of the defendant's 
confession of it to the witness : Held, 
that (he truth of the fact so confessed, 
as well as of the confession of such 
fact, was material for the consideration 
of the jury. 4 E. R. 180 

1 5 In covenant for rent upon a lease 
by A. to B., the point in issue was 


whether Cf (wlitosc title both, admit- 
ted) demised first to A, or to another 
pe^oh ; C. is a competent witness 
to prove the point in issue ; for 
the verdict cannot be given in evi- 

. dence in any action which may af- 
terwards be broughv dlber by or 
against him. Bell v. Harwood. 

3T.R.30S 

But see Jordaine v. LoMrooke. 

7 T. R. GOl^^Cfirrd. 

16 Bui if two^ persons are contending 
for the pussession, who are to ; pay 
rent in diflerent rights, there the li 
lord could not be admitted a Witness 
to prove the demise in tiie ejeCttnCnt. 
Dictum per Buller, J. 3 T. R. 808 

17 In ejectment against a bailifi^ the 
tenant in possession is not competent 
to prove that the witness, and not 
the defendant, is the possessor of the 
land. Doe d. Jones v. Wilde. 

5 Taunt. 18S 
* ~ S. C. I Marsh. 7 

18 In an action of trover for a borse, a 
witness is competent to prove that 
the plaintiff agreed that he (wit- 
ness) should take the horse as a se 
curity for money due to him fl*om 
the plaintiff; and should sell it if 
the money was not paid on a day 
certain, which being the case, the 
witness accordingly sold the horse to 
the defendant ; for the verdict ob- 
tained on his evidence will not avail 
him in an action to be brought agfainst 
him by the plaintiff Nix v. Cutting. 

4 Taunt. 18 

19 In an action of trespass against the 
sheriff; for taking the goods of A. in 
execution for the debt of B., where 
the question was, whether the goods 
had been previously assigned by R. 
to, A. or not ; B. was held not to be a 
competent witness to disprove the as- 
signment to A. Bland v. Ansley. 

2 N. B. 331 

20 In a qui tarn action on the Statute of 
usury against the assignee of a bank- 
rupt for taking usurious interest on a 
loan of money to the bankrupt before 
his bankruptcy, the bankrupt is ;Eiot 
a competent witness to prove the of- 
fence, if he has not obtained his certi- 
ficate, or repaid the money; notwith- 
standing he is ready to release to bis 
assignees, all benefit which may arise 
from the discharge pf debt in par- 
ticular, aiid all claim to allowance and 

7 
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surplus in general ; and notwithstand- 
ing the assignee has proved his demand 
for the money lent under the commis- 
,sipn» Masters, q. t. v. Dravton. 

2T.R.496 

In an action for usury^ the borrower 
of the money, who has paid the same, 
is a competent witness to prove the 
w hole case. Smith, q. t. v. Prager. 

7 T. R. 60 


(hy Bankruptcy — in questions of. 

1 A certificated baakrujit is not a com- 
wiliiefti to prove the debt of the 
fietkionang creditor, or any other fact 
l^eoeiaary to support the cooHoission. 
Chapman v. Gardner. 2 H. B. 279 

} *h.b.«9,.. 

9 In m action by the obligees of a joint 
luid oewenal bond Against one of the 
obligors, who was surety Cor another 
( pf them who had become bankrupt, 
wluob action was brought after the 
|)laintii& bad elected to prove their 
debt nnder the commission, and there- 
hr had relinquished their action 
agaiost the bankrupt by s. 14. of the 
0iat. 49 G. 3. c. 1§1.; the bankrupt 
not having obtained his certificate, and 
therefore still liable to be sued by the 
defendant; his surety, in case of a 
verdkt against him ^ the plaintiffs, 
vjs not a competent witness for the de- 
fendant, to pi'ove that a payment of a 
OHm eqW to the <[>eisaHy of die bond 
made by him (the bankrupt) to the 
' phiHiiill& before the action brought, 
was made in discharge of the bond, 
and not upon any other account. 
T&wmcnd v. J>owmug. 14 £. R. 565 


^ ^c) Bilk and Notes— in cases on. 

t A person whose name was forged as 
drawer of a biU, was held not a com- 
pelent witness to disprove an indorse- 
191^ on the bill made by the party 
who forged it, respecting the pay- 
ment of interest upon that bill. Rex 
q. fkocker. 2 N. R. 87 

% 1 tn an action by the indorsee of a bill 
v 4 ^f .exchange against the acceptor^ the 
lattarcamiot call the drawer-indorser 
a witness (because interested} to 
,|ifpva that the plaintiffhad no right to 
mmfr wpoii the hill, having merely 
rire^ivad hfeom the iikdomermtrnat to 
ebtam pairioent of it from the ^aocep- 


account of the indorser him- 
self. Buckland v. Tankard. 

5T.R,578 

3 Where a bond was given in consider- 
ation of delivering up a promissory 
note, an indorser was not permitted 
to prove that the consideration of the 
note was usurious. Wakon v. I^itllcy. 

I T. R. 296 

4 But afterwards, on mature deliberation, 
the Court solemnly determined against 
the rule laid down in the above case : 
and held that in an action by an in- 
dorsee of a bill of exchange apinst 
the acceptor, the latter might call the 
payee and indorser as a witness to 
prove that the bill was void In its 
creation. Jordaine v. Laskbrooke. 

7 T. R. 601 

5 in an action against the acceptor of a 
bill, accepted for the accommodation 
of the drawer, the drawer is not a com- 
petent witness to prove that the holder 
came to the bill on a usurious consider- 
ation; because he does not stand in- 
differently liable to the holder and the 
acceptor: for the holder can recover 
against him only the contents of the 
bill ; the acceptor is entitled to recover 
against him both the amount of the 
bill, and also all damages he may have 
sustained, including the costs of the 
action against himself. Jones v. Brooke. 

4 Taunt. 464 

6 The guarantee of a bill, discharged by 

bankruptcy of his liability on the bill, 
is not an incompetent witness in an 
action on the bill, by reason of his li- 
ability to costs in an action on the bill. 
Brind V. Bacon. 5 Taunt. 183 

7 The maker of a note purporting to be 
payable on demand at his own abode, 
or at a London banker's, and not paid 
at either place, is a competent witness 
to prove whether he has made it pay- 
able at the banker's, where it purports 
to be payable, Rex v. Treble. 

2 Taunt. 328 

8 An indorser on a note, w1k> has receiv- 

ed money from the drawer to take it 
up, is a competent wiim&s for Uie 
drawer, in an action agaiiist .him by 
the mdoroer, to prove that be kad :sa- 
tisfied ; being ei^h^ hable to 

the plaintiff" on the note if tiie action 
were defeated, or to the defendant for 
money had and receiv^ if the action 
succe^ed ; and his being : alec liable 

iin the litter cam to: the 
(defeodon/t for the. ioailtft theufred in the 
6 
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action by such non-pay rttent makes no 
diill‘reiicc« Birt v. Kershaw, 

2 E. R. 458 

{d) Agents and Servants. 

1 A person yho is employed to sell 

goods, and is to have for himself what- 
ever money he can procure for them 
beyond a stated sum, is to be consider- 
ed as a broker, and is a competent \^it- 
ness to prove the contract between the 
seller and the buyer. Benjamin v. 
For tens. 2 H. B. 590 

2 If A. have received money from B. to 

pay to C., and the question be, whe- 
tlier A. were the agent of C. : for that 
purpose A. may be called as a witness 
$0 prove the agency. Ilderton v. Au 
kinson. 7 T. R. 480 

3 So a captain of a ship who had bor- 
rowed money for the use of the ship 
of the plaiiitifis, was held a competent 
witness to prove that fact in an action 
against the owners, whose defence was 
liiat he had borrowed it for his own 
use. Evans v. Williams. 

7 T. R. 481, n. 

4 In an action against a master for the 
negligence of his servant, the latter is 
not a competent witness to disprove 
the negligence without a release. Green 
V. The New River Gompany. 

4 T. R. 589 

(e) Commoners, 

] If a commoner t>rescribe, in right of a 
particular messuage, that the defen- 
dant shall, for his benefit, do a certain 
act which is beneficial to all the com- 
moners, another commoner, who 
claims by a similar prescription in 
right of another tenement, and not by 
custom, is not a competent witness to 
prove thC" charge. Anscomh v. Shore. 

1 TaunU 261 

(/) Corporators. 

1 A corporation being lord of a manor, 
and having approved part of a com- 
mon and leased it ; a freeman is not a 
competent witness to prove that a suf- 
EoienCy of common was left for the 
colllmo^ers^ Burton v. Hinde. 

5 T, R. 174 

(g) Creditors. 

1 A creditor who has assigned his debt 
is a cempeteiRt witiitos lo increase the 
fund out of which the debt is to be 
paid. Heath v. Hall. 4 Taunt. 326 


(h) Pariskimert, 

1 By slat 27 G. 3. c, 29. parishioners 

are made competent witnesses in pro- 
secutions where the penalty is given to 
the parish, unless it exceed 20/. Rex 
V. Davis. 6 T. R. 177 

2 On an s^peal against a poor-rate be- 

cause certain persons wei'e omitted to 
be rated, a parishioner^ wbo lialde 
to be rated, l^ut not in fact rated, is a 
competent witness to prove the rite- 
ability of the appellants. Reit v. Pros- 
ser. 4T.R.i7 

3 A parishioner having rateable propWy 

in the parish, but omitted to be listed 
for the purpose of making him a sl^it- 
ness upon a question of settlement be- 
tween two parishes, k ^ eompefCent 
witness for the parish in which he irso 
liable to be Vated. Rex v. Kirdfbrd 
(Inhab.) 2E. R. 559 

4 So such an one is a good witness to 
extend the boundaries of his parish.on 
a question of boundary between t^o 
adjoining parishes. Deacon V. Codk. 

2 E. R. 50^, n. 

5 Seeds, if he were actually rated ait the 

time. 2 E. R. 502^ n. 

6 So a person having rateable property 
in a parish, but not rated in fact, k a 
competent witness in a case respecting 
the settlement of a pauper ift that pa- 
rish, Rex V. South Lynn (Inhdb.) 

5T. R. 667— 6 T. R. l57 

7 And on an appeal between the parishes 
of A. and B, the former may call an 
inhabitant of the latter who i» not 
rated to the poor, and compel him to 
be examined as a witness. Rex v. 
Little Luniley {Inhab.) 6 T. R. 157 

8 Upon a question of settlement between 
two parishes, a parishioner of one of 
them having property there which is 
rated, though not in his own but in bis 
son^s name, for the purpose of makh^g 
such parishioner a witness, is never- 
theless incompetent to prove the set- 
tlement in the other parkh. JZex v. 
Killerby {Inhab.) 10 E. R. 203 

9 Persons appoint^ by statute to be go- 
vernors and directors of the poor of a 
certain parish, and made liable upon 
appeal against a rate made by thOm 
to the payment of costs in case ttie 
sessions should award any lo the ap- 
pellant, cannot be witnesses oh stich 
appeal ; though in truth only trustees. 
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and entitled to be reimbjttrsed such 
eo»te out of the parochial fund; for 
they are parties to the cause, aiid lia> 
ble to the costs in the first instance. 4 
JRex V. Bermondsey (Poor Corp,) 

3 E. R. 7 

10 Yet a tenant who was rated to the 
poor*rate, being indemnified by his 
landlord, was holden a competent wit- 
ness on behalf of the parish in which 
he was a payer, in a question of set- 
tlement. Bex V. Woodjiand, 

3E.R. ll,w. 

1 1 A rated inhabitant of a parish is to 
be considered as a party to an appeal 
between his parish and another, touch- 
ing the settlement of a pauper; al- . 
though the nominal parties be the ^ 
churchwardens an<l overseers of the 
poor of the respective parishes; and 
being as such party directly interested 
in the event of that proceeding, he 
cannot be compelled to give evidence 
by the adverse parish even since the 
stat. 46 G. 3. c. 37. not being within 
the words or meaning of that Act. 

Bjcx V. Wohum (Jn/iab.) lO E. R. 395 

12 After a settlement proved at the ses- 
sions by the appellants in a third pa- 
rish, a rated inhabitant of such third 
parish is not a competent witness for 
the respondents to disprove that set- 
tlement; being directly interested in 
the judgment of the sessions on that 
question, inasmuch as the order, if | 
confirmed, would be conclusive evi- : 
dence of the settlement being ut that ! 
time in the appellant's parish, upon a 
subsequent order of removal from j 
thence to such third parish. Rtx v. ■ 
Terringion (Inhab,) 15 E. R. 471 ■ 

{i) Partners and Part-owners. | 

1 A dormant partner is a ccinpcteni | 

witness to prove a contract. Maw^ j 
7mn V. Giilett, 2 Taunt. 325 ! 

2 in an action upon a joint coiitract 
against two, one who has suffered judg- 
ment by default is not admissible as a 
witness against the other, to prove that 
he joined in the contract ; because if 
the plaintiff succeeded in the action, 
the witness v/ould obtain by means oi* 

Ins own testimony contribution against 
the other. Brown v. Brown. 

4 Taunt. 752 

u Where two persons joined in an as- 
.signment of a ship, one of them was 
permitted to prove that at the time 


oS the asaigoment Ite had:m4httmt 
•in the vessel. Waitm r, Sheiley. ’ \ 

: 

In an action on a policy of insuraiYhc' 
on goods from London ho Emden, 
where the ship was lost by putting 
into the Texel ; the captain, as part- 
owner of the ship, was admitted as a 
competent witness to prove that the 
ship originally sailed on the voyage 
insured by the direction of the owners 
of the goods, though not to prove that 
the deviation was justified by necessity. 
De Syjnonds v. De la Cour, 

2 N. R. .374 
(A:) Underwriters, 

A broker who underwrites a policy of 
insurance, after getting it underwrit- 
ten by others, is a competent witness 
for the defendant, in an action against 
any of those who underwrote before 
him : And if he had engaged to con- 
tribute to the defendant’s costs, and 
has an action de])ending against himself 
on the same policy, and has joined as 
a plaintift'in a bill in equity for a dW- 
covery, the objections arising froif- 
these circumstances may be removed 
by the defendant’s releasing him from 
any contribution to the costs in’ law 
or in equity, and by an offer by him- 
self and the defendant to pay tlie cost 
in equity, and dismiss the bill as to 
them. Bent v. Baker, 3 T. R. 27 
2 The first and second underwriters 
upon a policy of insurance, who have 
paid the loss upon an undertaking 
made to them by the assured to repay 
the money in case they failed in au 
action brought by them against a sub- 
sequent underwriter seem not to 
be competent witnesses for the defen- 
dant in that action, to prove tbsft one 
of the assured when he eflected the 
policy, misrepresented to them that it 
was a summer instead of a winter risk 
but if*, on tile first trial of that action 
it docs not appear whether the under- 
taking was made to the witnesses at 
the time tliey paid the loss, or aller- 
'wards, and after the actiop was Com- 
menced, the Court will send the case 
down to a second trial in order to as- 
certain that fact. Forrester v. pigou. 

1M.&S.9 

V. EXAMINATION OF. 

I Formerly the rule was to object to the 
competency of a witnesp , before he 
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was sworn in chief ; but still the ob- 8 In an action against the defendant, oc- 
jection must be made at the trial. 7hr> , cupier of a farm in the township 
tktrv. Pearte 1 T. R. 717 [ of Doxun 'HoUknd, for not setting 

^ A witness may be asked whether he 1 out tithes. Defence^ o /arm modut ; 
hasnotbeenin the pillory for perjury. ’ and the plaintiff!) shewed by surveys 
Rex V. Edwards. 4 T. R. 440 and terriers that no modus within 

3 A witness may object to answer a ques- the township was mentioned in them ; 

tion which he thinks will tend to his against which the defendant proved 
crimination, though the answer would by witnesses, an uniform payment of 
not lead to an immediate conclusion of a sum certain in respect of his te- 

guilt. Cates y, Hardacre, * nement for upwards of 50 years : 

3 Taunt. 424 Held, that plaintiff migb4 bn 

4 The Court of C. P. in compelling a cross-examination, ask those witnesses 

plaintiff to exhibit evidence to which whether other tenements in ' Dowa 

the defendant is entitled to have acce.<s^ Holland did not pay a similar sum. 

will not compel such plain till* to lay Blundell, Clerk, w. Howard. 

himself open to a prosecution under 1 M. &S. 292 

the Stamp Acts. Whittaker v. Izod. 9 captain of an India country trader, 
2 Taunt. 115 contracts in India with B. for a 

5 Where the plaintiff entered an ac- crew, according to the custom of the 

count in writing of goods and cash country ; A. arrives in England with 

furnished to the defendant from time the crew, and then makes a voyage 

to time, each page of which was au- with them to the West Indies'undbtsick 
thenticated by the defendant’s acknow- again. In an action by part of the 

ledgment in writing of the receipt of crew for wages due on the West India 

the contents; though such an acknow- voyage: it was held, on a motion for 

ledgment in writing cannot be given a mandamus tb jexaitiine witnesses in 

in evidence i)er se, in respect to the ; that the cause of action did not 

cash items, amounting to above 40.?. : arise ?7t India, within 13 G. 3,'c. 68. 

in each page, for want of a receipt ’ ?. 44. Francisco v. Gillmore. 
stamp, yet it is competent to the 1 B. &:P. 177 

plaintiff to prove that upon calling 10 The Court of C. P. will not, upon 
over each article to the defendant, he motion, give leave to examine an at- 
admitted that he had received the testing witness to a deed upon inter- 

same; and the witness may refresh rogatories, and to give such examina- 

his memory by referring to the ac- tion in evidence at the trial, on the 
counts. Jacob v. Lindsay. ground tliat he is incapable, through 

1 E. R. 460 iilnes.s, of attending in person, and 
0 A witness may refresh his memory by that he is not likely to recover, seas 
any book or paper, if he can after- to be able to attend ; notwithstandiug 

wards swear to the fact from his ow n it also appears, by the affidavit> that 

recollection ; but if he cannot swear the defendant had at one time admitted 

to the fact from recollection any far- the execution of the deed ; uor will 

ther than in finding it entered in a the Court, on these grounds, grant a 

book or paper, the original book or rule for dispensing with the , attend- 

paper must be produced. Doe d. ance of such witness at the trial. Jones 

Church V. Perkins. S T. R. 749 v. Brewer, 4 Taunt. '46 

7 A witness cannot be cross»examined, 11 The Court, upon application of the 
as to any distinct collateral fact not defendant, postponed the trial of an 

relevant to the matter iii issue, for information for a misdemeanour, 

the purpose of disproving the truth of upon the defendant’s consenting, by 

the expected answer by other wit- writing under his own haneji, to 

nesses, in order to discredit the whole examination upon interrogatories " of 

of hb testtmony. Spencelcy, a. t. v. a witness for tlie Crown. Rex \. 

WiUoU. 7E. R. 108 Morphew. 2M. & S. 6p2 

END OF THE FIjTtST VOLVML. 

C. WOODFAtL, IPUINTER, 

AKO£L»COU»T, 3EINNER-3TKEE1, LONDON. 
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TABLE OF STATUTES, 

CITED OR COMMENTED UPON IN THE 

TERM REPORTS: 

f 

OR ON WHICH 

ANY POINTS HAVE BEEN DIRECTLY DETERMINED; 


LATT EIi ONLY ARE KEl EIHIEI) TO IN THE I oRECOINO 

®tgest. 


Year of Ilcign. 
HENIIY III. 


Title and Siihject. term reports. 

Vol. Page. 


THIS DIGEST 

Title. Page. 


9 {31a^^na (-hart a.) 

c, “J)) — Weirs 

e. do Mercht. Strangers 

20 c. 4 (J/cr/rw.) Approvement..... 

Waste 


51 .s/a/. 1 Distress 

52 c. 9 (3/a /Merge.) 

23 — Arrest.. 


7 E. R. 195 

1 Taunt. 35 

2 1’. R. 391 Common. II. 3- ISS 

3 T. R. 440 
1 B. & P 14 

1 Taunt. 439 

4 T. R. 5()G 

2 B. & P. 272 

( 1 II. B. 470 
J 1 B. \ P. I OS 
( 117 


EDWARD 1. 


3 e. 14 ^ IFrst/)/. 1) Exigent f 4 T. R. 533 

Outlawry \ 535 

15 Sheriff. 2 H. B. 420 

35 Jurisdiction 4 2 H. B. 29 

— County Court ^ 1 B. & P, 76 

42 Attorney — Suit ... 4 T. R. 518 

Vol. IL B 



TABLE OF STATUTES. 


Year of Reign. 


Title and Subject. 


Edward I. {continued.) 


c» 1 ( Glosttr) Damages and Costs 


c. 5. {Glostef) Waste 


TERM REPORTS. 

Vol. Page. 


THIS DIGEST, 

Title. Page. 


c. 8 


IS St. I c, 2 


1 T. R. 71, 3, 

4^:2 

3 T. R. 452 

6 T. R. 356 Costs. 1. (a) 1,2-211 

7 T. R. 268 
IH.B. 11,293 
2H.B.3 
5E. R. 262 
1 B.& P.108, 

11, 116, 117 

^2 B. & P. 86 Waste. 13-720 

County Court 1 B. & P. 76 

'4 T. R. 435- 
510 

Replevin 2 H. B. 36- 

548 

1 B. & P. 379 


c. 5 
c. 10 
c. 11 


c. 14 

c. 24 
c. 46 


(ff^estm.2) Costs 1 T. R. 72 

Attorney 2 H. B. 600 

Arrest T I H. B. 470 

Escape..... 2 H. B. llO 

- ■ - Arrest. f 4 Taunt. 609 

ri B.&P. 108, 

Waste ^109,111,116, 

(m, 122 

Action on the Case 1 11. B. (K) 

Waste rS T. R. 446 

\1 B.&P. 11 
er^llE.R.Siy-. 


Woods-burningof— Noctanter-< 


-Siatutes. HI, 


18^.3 
St. 4 
18 St . I 

St. 4 
33 St. 6 

35 St. 2 


Approvement .... 11 Taunt. 439 

{St. Merch.) Arrest 1 11. B. 470 

Decircumspecte agatis 
{West. 3d.) Quia emptores 

Fine 

Measures 


Ne Rector prosternat 


. . 

1 

2 H. B. 113 
4 T. R. 446 
(2 il. B. 585 
V 9 E. R. 20 
' (4 'l.R. 315 
ilE.fcP. lOS, 

^ 113, 117,11!^ 


(7) i- 
()(>, 


EDWARD II. 

95/. l.c. 9 Articiili Cleri 4 T. R. CG5 


EDWARD III. 


1 . St. 2. c. 11 Indiciioenl 

c. 16 Justices of Peace ....... 

4 c. 2 Sheriff 

Justices of Peace 

c. 7 Executors — trespass by 
De bonis asportatis .... 
14 5/. 1. c. 12 Weights and Measures, 


6 T. R. 628 
2 E. R. 10 
2 II. B. 420 
2E. R. 10 

1 B.&P. 33() 

2 M. & S. 409 
4 T. R. 315 
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o 


Year of Reign. Title and Subject. 

Fdwakd hi. {continued,) 

18 St. 2. c. 2 Justices of Peace 

Alien 

St, 4. c. 3 Forestalling 

c. 14 Outlawry 

c, 17 Arrest 

27 2. c. 9 Arrest — Statute Staple 

c. 10 Weights and Measures 

28 c. G Coroners 

31 .sY. l.c. 11 Executors and Administrators 
34 c. 16 Fines 


TERM REPORTS. THIS DIGEST. 

Vol. Page. Title. Page. 

2 R R. 10 
4 T. R. 308, 9 

11 

2 T. R. 274 -Penal Action. II. 

1-505 

4 T. R. 521 Statutes. III. (^) 

537 1-GGO 

( I H. B. 470 
\ 4 Taunt. 609 

1 H. B. 470 , 

4 T. R. 315 
7 T. R. 52 

( 1 H.B. 104 
I 2 M. & S. 409 

2 H. B. 586 


HICHARD IL 


I c. 12 Escape 2 11. E. 110 

5 .f. 2. c. 4 Parliament 2 M. 8c S. 214 

t c. 2 Office IH. B. 330 

!.'• c. 3 Admiralty — Jurisdiction 1 H. B. 174 

c. 6 Poor — Provision for 1 H.B. 55,423 


HENRY IV. 


4 i\ 12 Curate 1 H. B. 423 

c. 18 y\ttorriies — venue 3B.& P.581 

5 c. 10 Prisoners — Magistrates 8T. R. 175 


IllEMlV V. 

1 e. 5 Additions 




3 B. & P. 395 ^Abatement. H. 

(c.) 1-3 


HENRY Vr. 

G c. 5 Sewers 

8 c. 10 Outlawry 

c. 12 Amendment 

c. 15 Amendment — Jeofails... 
c. IG Escheat; — Inquisition .. 

15 c. 4 Subpoena 

18 c 6 Escheat — Grant of lands 

c. 9 Warrant of Attorney ... 
20 c. 1 Prize 

23 c. 9 Agreement— Shcriffi»..».. 


2 T. R. 358 

3 ’r. R. 501 
3 T. R. 350 
1B.& P.138 
1 Taunt. 221 

12 E. R. 96 Escheat. I. —306 

1 II. B. 471 

12 E. R. 96— "—Escheat. I.*— 306 
1 Taunt. 46 
1 11. B. 501 


1 


1 T.R.418 
431 


A^eement. II. 4-37 
Attorney. III. 15, 81 
Bail. I. (a) 4—97 



4 


l ABLE OB STATUTES. 


War of Kcigii. Title anti Subject. 

IIenky. VI. (continued.) 

23 c. 9 SiiEr.iri s Bonds 

Fees 

Bail 

Bail 

Bail Bonds 

Sheriff 

Bail 

Poundage 

Bail Bon3 

— Bond 

Bond 

Bond 


Extortion 

c. 15 Bet urn of Members of Pari. 

27 c. 5 Sunday 

31 c. 2 Chancery 


Ti-UM IlKPORTS. Tins DIGEST. 

Vol. Page. Title. Page. 

2 T. K. 569 Bail. I. (a) 6-^97 

3T. R. 117 

4T. R. 505, 8 Bail. I. (a) 1—97 

G T. R. 335 Costs. I. {a) 4-211 

7 T. R. 109 
(1 H. B. 70, 

< 332,468, 470, 

I 474 Bail. I. (a) 3—97 

2 H. B. 421 

2 E. R. 411 Sherifi: III. 6-637 

4 E. R. 56S Attorruy. iV. 13 

—Hi 

9 E. K. .5.5 Bail. 1.(^0 11 

15 F. R. 320 Bail. I. (a) 8—97 

1 B. P. 226, 

322 Statutes.il, 1-659 

2 B. & P. 36 

111 

2N. R. 59,60 Arrest. VI. 2— G(» 

1 M. B. 12 
1 Taunt. 132 
1 II. B. 471 


EDWARD IV. 


12 


c. 


1 Corporation— County Palatine 1 T. R. 586 

2 Sherifl— Bail— Indict mcul - { g h 

7 Weirs ^ 7 E. R. 195 

8 Beer — Searchers 2 B. ^ P. 179 


— Bad. 1. (a) 1—9; 


RICHARD III. 


1 c. 1 Cestui que use 7 R. 49 

c. 7 Fine ( ^ 1 1. B. 586 

Fines and Non-claim \ 1 Taunt. 578 


HENRY VII. 


3 


c. 3 Prisoners — ^Bail 


c. 10 Costs — Writs of Error 

Interest on Judgmts. in Error 

Costs — EiTor 

Damages in Error 


{ 


8 T. R. 173 
2T. R. 78 
2 H. B. 285 
7E.R. 110,1 
10 E. R. 2- 

2 M.& S. 249 
1 B. & P. 29- 


-Costs. IV. 1—219 
Interest. 11. 8 — 
440 

'Intercut. 11. 5 — 
440 
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Year of Rci;4'n. Title and Subject. RFron rs. 

Ili'.NRy VII. [continued.) ^ ^ 


Tins DIOEST. 

Title. Page. 


4 


12 

19 


0. 24 Fini s 

Remainder-inan — Entry 

I 

line and Non*claim 


2 H. B 584 

8 E. R. 552 Fine of Lands. 1. 

13—334 

9 E. R. 17 Ejectment. III. 5 

—293 

1 Taunt. 578 Fine ofLands.L (> 

—333 


1 ine ? 2 N. H. 19 

e. 5 V c iglits and Measures 4 T. R. 315 

c. 9 Ariol — Pn cess 1 U. B. 470 

c. 20 Costs — Fa ror ^2 11. B. 285 

Damages in Error ^2 N. R. 205 


HENRY VIIL 


A 

5 

it 


23 


i . S Privilege of Parliament 4 Tamil. 411 

c. 0 Surgeons — Constable 1 T. R. G82 

e. 4 Outlawry T. R. 501 

c. (i Indict nieuls 5 'P. R. 47 tS 

r. 10 House of Commons 2 M. eSc S. 214 

f2 11. B. 620 

r. 4 (V)nveyancc liy I'Necutors ...< 11 E. R. 288- 

( 1 N. R. 3 

c. 7 I'anbez/lcment — Felony <4 Taunt. 2G4, 

i 2(>G 

e. II Felouv T. R. 175— 

e. I;> N< >N-iii siiu^NCE \ 

f 3 K R. 497- 

Lease to spiritual Persons < 

( 4 Taunt. 831, 

Pluralities 934~ 

, C 5 Taunt. 10, 

oii"rcsi(lt’iict* N 

c. 19 Replevin — C^sts ( 4 T. R. 509- 

3 2 H. B. 539 

Costs y2B.& P.376 

Avowry O 

"2 E. R. 348 
1 7 E. R. 588- 

c. 5 Bridges <12 E. R. 192- 

n4 E. R. 477- 
5 Taunt. 291 
r2 T. R. 358 

c. 5 Sewers ^7 E. R. 70, 1- 

(9 E. R. 109 

c. 14 Arrest — Outlawry 1 II. B. 470 

^1 T. R. 372 
|2E. R. 398 

c. 15 Costs ^5E.R. 262 

1 12 E. R. 668- 
1 B.& P.253, 5- 


-Executors. 1. 6 — 
337 


-Trover. L 20-689 
-N oil-residence. L 
o_486 
-Ejectment. VEIL 
12—296 

-Non-residence. 4 
—296 


-Reple vi n . V . 2-6 1 6 


-Bridges. 1. 10-171 
-Bridges. II. 4-172 
-Bridges. 1. 11-172 

-Sewers. 5 — 631 
Sewers. 1 — 631 


-Costs. IV. 9—219 

-Costs.IIL4— 21S 
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Year of Reiffn. Title and Subject. term repor i l. this digest. 

, Vol.' Pace. Title. Page. 

Henry VIII. {continued) ^ 

25 c. 16 Non-residence 4 T. R. 66G 

27 c. 8 Recovery — Uses 1 T. R. 741 

c. 5 Wales — ^Justices of Peace ... 2M.&S. 273 

c. 10 Uses r5T, R. 105 

Wills (Stat. of) 1 1 H. B. 3—32 

Uses... isH. B.625 

Uses ( 1 B. & P. 577 

c. 16 Inrolments .* 2 M. & S. 2Sb 

c. 24 .Justices of Assize f 1 T. R. 582 

Bailiffs of Liberties < 2 T. R. 12^ 

County Palatine Process f 3 E. R. 135, 7 

^ CU K R. 370 Practice. VI. {h) 

c. 26 Trial of Welch Causes j 38 580 

Wales ^2M.&S.273 

CIH. B. 435 

c. 28 Monasteries ) 2 11. B. 460 

28 c.ll F rst Fruits 1 M.k S. 213 

c. 13 Non-residence 4 T. B. 666 

C.15 (2N K. 91 

P; att S \\ Taunt. 20 

31 c. 1 P nitioif 3 B. .Sc P. 380 

c. 13 Monasteries f 1 H. B. 425 

I 2 H. B. 460 
r2 11. B. 4.50, 

32 c. 1 Will of Lands <1 p & 

(1 Taunt. 578 

c. 7 Monasteries 2 N. R. 49S 

c. 9 Purchasiniir Titles 2 li. B. 457 

c. 16 Foreioriers* Le iscs 4 E. R. 107 

c. 20 Fr nebise 1 H. B. 70 

c. 28 Enabling Statute 2 N. R. 19 

c. 30 Jeofails TG T. R. 255 Discontinuance 

1 Taunt. 47 IL 1—283 

Warrant of Attorney (^1 Taunt. 46 

c. 32 Partition 3 B & P. 3vS0 

« . ^ ^ . C 3 T. R. 323 Covenant. L 4— 

c. 34 Grantees — Reversion 2 228 

c. 36 Fines ^ 2 N.R. 19 

cSIDUto. (1H.R465.T Di.lr.». HI. 

c. 40 Physician — Privilege 1 T. R. 682 

Z' 1 PalfiP TnVpn« J 3 T. R. 99 

S3 c. 1 i<albe loKens 1 4 Taunt. 265 

c. 9 Gaming 2 11. B. 44 

c. 10 County Palatine 3 E. R. 135 

c. 20 Treason 2 H. B. 450 

C.23 Munlers beyond Sea Taunt. 26 Admiralty. 

c. 28 Non-residence 4 T. R. 666 

c, 39 Extent — Bond Debt r4T.R. 404.41 3— Extent. 2 — 332 

Extent — Priority E. R. 338 Extent. 3 — S32 

Extent — Prerogative ( 16 E. R. 258 


34&35 c. 4 Bankrupt, 
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Year of Reign. Title and Subject. term reports. this digest. 

Vol. Page. Title. Page. 

Henry VIII. [continued.) 

f 3 H. B. 450, 

34&35 c. 5 Wills J 525 

( 1 Taunt. 578 

c. 26 Wales 1 T. R. 583, 6. 


35 c. 2 Treason without the Realm... 1 Taunt. 27 
c. 6 Jurors — Nisi Prills 5 T. R. 458 


EDWARD VI. 


1 c. 12 Larceny 

2 fi .3 • c. 3 Larceny 

c. 8 Inquisition or Office 


c. 13 Tithes 


Tithes 


Barren (i round 


Tithes 

Costs in Prohibition .. 

c. 24 Venue. Indictment 

3 & 4 c. 3 Approvement. Common 

c. 8 Sewers 

5 & G c. 5 Hops 

e. 14 Forestalling 

e. 16 Offices 

c. 19 Money 


S B. & P. 108 
3 B.& P.108 

12 E. R. 96 Escheat. 2— 306 

5 T. R. 260 Tithes. VI. 2-674 

, liH.B. 107.108 Costs.I. (a) 7-211 

I 2" H. B. 95 

,8 E. R. 178 Tithes. VI. 5-674 

12 E. R. 83. 

239 Tithes. V. 4-674 

'15 E. R. 574, Costs. XI. 3-225 

641 Tithes. VI. 9-675 

16 E. R. 334 Tithes. VI. 11— 

675 

1 M. & S. 66 Tithes. III. 3-673 

2 M. & S. 349, 

587- 


1 B. & P. 458 


-Tithes. II. 2-673 
f Tithes. 1. 1—672 
I VI. 7—674 

[2 N. R. 173 Tithes. VI. 4-674 

15 E. R. 574 
2 N. R. 91 

1 B. & P. 14 
9 E. R. 124 

2 B. & P. 180 

1 E.R. 14,143 Forestalling. 1-338 

167, 170 

ST. R. 92,4 Offices. 1,2—489 

1 H. B. 330 

14 E. R. 402 Indictment. VI II. 6 

—372 


PHILIP AND MARY. 

1 & 2 c. 12 Distress 1 N. R. 248 

Driving out of Hun- J ^ .j,aunt. 252 Venue. 1. 1-708 

4 k 5, Cs 7 5 T. R. 458 

c. 8 Unlawful Abduction of Fe- 
male Children ll£aBaBj9 
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Year of Reign. 


ELIZABETH. 


Title and Subject. 


TERM REPORTS. 

Vol. Page. 


THIS DIGEST^ 

Title. Page. 


1 


13 


C.21 Subsidy. Hospital 1 H. B. 69 

c. 4 Jurisdiction ....: 4T. R. 113, 115 

Apprentice 5T. R. 715 

6 T. R. 583 Justices of the Peace. 

IJ. .S-~.444 

4 - r il4E.R. 395 Manvianui-. 1**25 — 

Rating of Wages ^ 

Apjr . fitice. 8 — 56 
-Apprent ire. 3 — ^50 
-Maudaimis. 11. 30 
—475 


Labourers. Orders of Justices - 


Trade. Apprenticeship 15E. R. 161- 

Apprenlice 16E. R. 13 

Wages flM.&S.190 


4 Taunt. 876, 
7- 


Apprentice 

Avoiding Indentures 4 Taunt. 879 

c. 9 Perjury 

Witness Expenses 
Charges of Witnesses 
c. 13 Highways 6 T. R. 630 


re E. R. 327 

s )8E.R.324,5 

esses ( 13E. R. 16 


-Apprentier. 10-56 

-Indictment. V. («) 
18—370 


c. 

c. 

c. 

c. 


-Costs. II. («) .5-214 
- Extent. 4—332 


Covenous Judgment on Bond|^^ E. R. 1, 5 


2 Costs 3T. R. 511 

4 Larceny 3 B. Sc P.108 

4 Extent 4 Taunt. 334- — 

5 Fraudulent Conveyance ... 2 T. R. 462 

Fraudulent Execulion I * Frauch.knt Convey- 

I mice. 1 — 341 

Fraudulent Deed 5 T. R. 421 

Fiaudulfhi Convey- 
ance. 2 — 344 

Fraudulent Conveyance 6E. R. 257 Deed. 111. 7 — 247 

Fraudulent Conveyance 8 E. R. 497 

Bankrupt 5T. R. 291 

Bankrupt 5 T. R. 576 

Bankrupt {440,^7,^675 

1 Vm 54 

Bankrupt 7 E. R. 60 

Bankrupt 9 E. R. 489 

Bankrupt H M. & S.676 Bankrupt. II. (c) .I 

Bankrupt I* 

/ 48 



Bankrupt 

234 Bankrupt. II. c. 1 

—111 

Bankrupt 5 ^ launu 73, 

^ ^ I 273,586 

c. 8 Usury 8T.R. 391 

„ Usury 2 Taunt. 186 

r in p ® ^0® Sewers. 1-631 

c. 10 licclesiashcal Persons 2 H. B. 274 

Ecclesiastical Leases HE. R. 343 
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Vol. Page. Title. Page. 

EtizARETH (continued,) 

riB.&p. 114 

13 c. 10 Restraining Statute < 2 B. & P. 189 

Church Leases.... 3 B. &?. 325 

C.20 Rector’s Lease Non-residence. 

r 8 T. R. 41 1, 2 -Annuity. IV. 22—' 

Benefices < 53 

( V. 7—54 

Rector — Residence 1 E. R. 244 -Trespass. I. 9-()79 

Rector’s Lease. Residence... 2 E. R. 467 Non-resuleiicc. 6- 

Benefice 8 E. R. 235 416 

Churcli Leases 3 B. & P. 328 

Ecclesiastical Leases 4 Taunt. 349 

c. 29 Cambridge University 12 E. R. 12 

14 c. 8 Recovery 3 Taunt. 373 Recovery. 1. 4- GOT 

c. 11 Church leases J J K & P. 325 

18 c. 3 Bastard 1 T. R. 98 

Appeal — Sessions — Bastardy 3 T. R. 4!^ 

Bastard 5T.R. 156 

Bastard i Bastards. IV. 9— 

t 141 

Prisons 8 T. R. 173 

j3a,tardy 1 8 R R. 193 Bastards. III. ,3— 

r9 E. R. 25 Bastards. III. 6— 

Order of Filiation— Costs -J jy 

L -10 

Bastards 13 E.R. 57 

Bastards 14 E. R. 278 

c. 5 Penal Action. 3 T. R. 362 

f 8 E. R. 378 Assumpsit. V.f(/) I 

I ^ 

. . T c T»n s 5 Indictment. IV. (c) 

Regulating common Iniorniers < ^ 

c. 11 Church Lca.ses 3 B. & P. 328 

c. 14 Warrant of Attorney. .JenlUils 1 Taunt. 46 

23 c. 1 Recusancy 3B.iv P.387 

r9 E. R. 59— ^Becd. III. 3— 246 

27 c. 4 Voluntary Settlement < P’raudulcnt Convey- 

t ance. 3 — 345 

Fraudulent Conveyance 2 Taunt. 69 Deed. III. 5 — 246 

c. 8 Error 2 H. B. 3L5 

c. 13 Hue and Cry J 5T. K mIs Riot. 10-618 

( 2 T. R. 148 Sheriftl 111. 4.3-637 

29 c. 4 Sheriff Fees < L')7 l^xecution. iV. 1 — 

t 326 

y Variance. II. (/>)28 

1 -~703 

Sheriff 7 T. R. 267 Costs. I. («) 5-211 

Sheriff’s Poundage 2 E. R. 41 1 

Sheriff 2 M. & S. 296 

Extortion 2 B. &: P. 157 

31 c. 3 OvTiAwRY..,, 3 T. R. 501 



10 


TABLE OF STATUTES. 


Year of Reign. Title and Subject. 

Elizabeth {continued.) 

31 c. 3 Outlawiy. Bail 

Outlawry — Reversal of 

c. 5 Penal Action 

Penal Action 

c. 6 Benefice — Simony 

Simony 

Simony 

35 c. 1 Recusancy 

39 c. 4 Poor^Rc^a/Z’f Edition 

43 c. 1 Patent 

c. 3 Poor Overseers 

Overseers 

Parish Apprentices 

Overseers 

Poor 

Poor 

Poor Rate 

Parish Apprentices 

Poor 

Poor Rate 

Overseers 

Rate in Aid 

Poor Rate 

Maintenance of Relations ... 

Overseers 

Overseers 

Rate 

Rate 

Rate 

Churchwardens and Overseers 

Rate 


TERM REPORTS. THIS DIGfeST. 

Vol. Page. Title. Page. 


8 E. R. 527 
12 E. R. 632- 

:6T. R. 55— 
179 
1 Marsh. 321 
7 E. R. 600- 
5 Taunt. 731 
1 Marsh. 299 
3B.&P.387 
1 H. B. 56 
1 H. B. 425 
"1 T. R. 99— 
874,7 
726,7- 


•Outlawry. 11. (a) 
7—490 


-Simony. II — 645 


Poor Overseers. 1. 

(b) 2—516 
■Poor Overseers. I. 

(b) 1—516 
-Poor Overseers. I. 
(a) 4—516 


97*) 

J 246 270 1 > Overseers. I. 


2T.R.402,6 
727 

fST. R. 107. 

I 380 

fS T. R, 88— Poor Overseers I. 

< (a) 9—516 

I 1, (c) 1—516 

r4T.R. 119.197^ 

< 246. 270, 1 > 

I 548.550.7793 

5 T. R. 594 

6 T. R. 580 

7 T. R. 84 
IH.B.52.56, 

62 

1 £. R. 588. 

591 

2 £. R. 169 
2 E. R. 417- 


(5) 5—517 


3 E. R. 506 

4 E. R. 79 

7 E. R. 1- 
214 


-Poor Rate. II. (g)2 
—526 


-Poor Overseers. I. 
(b) 7—517 


J 8 E. R. 333. Poor Overseers. I. 

< 416 (b) 8—517 

8E. R. 451,6 

C lOE R. 219. Poor Rate. II. (b) 

^ 446 24—521 

12 E. R. 324 Poor Rate. II. (c) 

330.353 14—524 

. 13 E. R. 143— —Poor Overseers, 1. 

} (a) 2—516 

^14 E. R.256. 

619 


Overseer’s Accounts 

Overseers 

Poor 

c. 4 Charitable Uses .... 
r . 6 Costs 


3 15 E. R. 200— Poor Overseers. I. 
I (d)4— 517 

2M.&S.344 , 

1B.&P.236 

8 E. R. 221 ^Visitor. 23—714 

3 X* R* 37— " " “ ■ " Costs. 1. (b) 3*211 
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Year of Reign. Title and Subject. 

Elizabeth {continued^) 

r31 c. 6 Costs 

Costs. Certificate 

Costs 

Costs 

Costs 

c. 8 Executors 

c. 12 Insurance 


TERM REPORTS. THIS DIGEST. 

Vol, Page. Title. Page. 

1 H. B. 293 

7 E. R. 5BS Costs. I. (/) 2-213 

8 E. R. 294 Costs. I. (/;) 1-211 

1 N. R. 255 Costs. I. (5)2-211 

2 N. R. 471 Costs. I. (£/) 6-212 

1 Taunt. 400 Costs. I. (5) 4-211 

2 H. B. 20 
2 N. R. 304 


JAMES 1. 


:. 3 Restraining Statute 1 B. & P. 114 

c. 6 Rating of Wages ^ 395- 


Wages 


1 Mv&i S;190^. 


iM.&S.676- 


c. 15 Bankrupt IT. R. 622,.3 

Bankrupt 5 T. R. 198 

(7 T. R. 458- 

1 * J 509- 

Bankrupt •< 

( 711- 

XI 1 * fST. R. 149, 

Bankrupt | 

Bankrupt 1 H. B. 675 

1. , , 5 2 H. B. 406, 

Bankrupt | 

Bankrupt 7E.R.61.140 

Bankrupt. Witness y ^ 319- 

A.f fTi 1 . }9E. R. 487 

Act of Bankruptcy 1 3 

Bankrupt 10 E. R. 63 

Bankrupt | ^ 

{2 M. & S. 35- 

Bankrupt < 38.123.557 

* (2 M.&S. 132- 

Bankrupt 1 B. & P. 45 

Bankrupt ""Ikl 

Bankrupt 3 B, & P. 113 

Bankrupt 1 Taunt. 273 

c. 21 Broker 2 H. B. 556 

c. 23 Leather | ^ 109 - 

Leather 

I 559 

Leather Searchers 

Leather i 1 & P* 229- 

I^eather 2 N, R. 395 


-^Mandamus. I. 25 
—471 

^Mandamus. II. 30 
—475 


-Error. I. 9 — 297 
-Bankrupt. 11. {d) 1 
—111 

-Agent. I. 3 — 30 


-Wilne.s.s. I. (c) 2 
—725 


Bankrupt. II. (c) 3 

—111 

-Bankrupt. V. (c) 8 
—115 

—Statutes. II. 2-659 


“Penal Statutes, (a) 
1, 2—507 
-Trespass. 1. 15 — 
679 

-Penal Statutes. 

(a) 3—508 
-Penal Statutes. 

(fl) 5— 50S 



TABLE OF STATUTES. 


Year of Reign. 

James I. {continued-) 


Title and Subject. 


c. 22 Leather . 


TERM REPORTS. 

Vol. Page. 
N. R. ;>89- 


Sunday 1 Taunt. 133 

c. 27 Game Tl T. R. 4o 

<7 T. R. 238- 


c. 8 Bail in Error 7 T. R. 449- 

Error 2 H. B. 285 


THIS DIGEST. 

Title. Page. 

-Penal Statntt's. (a) 
4—508 


-Penal Statutes, {h) 
1—508 
-Error. IV. 17 — oOl 


IJail in Error | ^ 

("osts ill Error 7 E. R. 581 


, Error. IV. 25-301 


Writ of Error. Costs 8 E. R. 240 Error. IV. 22-301 

Bail in Error 10 E- R. 407 Error. IV, 23-301 

17 ,,- U B. & P. 249 Error. IV. 20-301 

Damages in Error 2 N. R. 205 

Bail in Error J 

Bail in Error 3 Taunt. 383 Error. IV\ 24-301 

.c, T- 1 f 2 M. S. 568 Fish and Eislieries 

c.l2Sca-lMsh I 

c. 1 3 Game 1 T. R. 45 

c. 14 Sewers 2 T. R. 358 

c. 15 London Court or Requests 5 T. R. 535 

Court of Conscience 6 T. R. 501 


{"b:^p:SI 

Damages in Error 2 N. R. 205 

Bail in Error J 1 Taunt. 17E 


^ . rt> * C 2 H.B. 220,1- 

Court of Requests 2 B. & P. 589 

-L(mdo« Court of Requests ... 2 Taunt. 109 

c. 3 Costs. Nonsuit 1 T. R. 372— 

Costs 5 E. R. 262 

Prisons 5 T. K. 157 

c. 4 Bastards 8 T. R. 173 

c. 5 Costs 7 T. R. 448- 

Costs. 3 E. R. 92— 

Magistrates 1 Taunt. 211 

c. 11 Game 1 T. R. 45 

C.18 Sea Sand 2 B. & P. 478 

c. 21 Customary and Co[>y!iold Dc- 7 7 E. R. 431 

crees J 

c. 3 Patent 8 T. R. 98— 

Patent 2 H. B. 467 

Monopolies 2 N. R. 202 

. 1 A 4- 1^* 274- 

c. 4 Penal Action < 


Penal Action. 


3 T. R. 362- 


J urisdiction 


1^4 T. R. 109 1 


Arrest 1 IL B. 470 

Venue 1 Marsh. 321 

c. 1 2 Costs 3 E. R. 92 — 

c. 16 Limitation of Actions 3 T. R. 162, «3 

’'Limitation of Time 

Limitations 6T. R. 190 


-Costs. II. (//) 16 
- 216 


-Costs. JL(^/)1.214 


-Costs. XI. 1 — 225 
-Costs. XL 2—225 


-Patent. 7- 


— Penal Action. II. 

1—505 
— Penal Action. 11. 

41—506 
Penal Action. 11. 4 
—506 
III. 13—507 
Statutes. 1. 12 — 658 


-Costs. XL 2-225 

—Limitation of Ac- 
tions.lll.(a) 1-463 
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Year of Reign. TjUe and Subject. term reports. this digest. 

Vol. Page. Title. Page. 

James I. [continued.) 

21 c. 16 Limitations. Costs 2 H. 340^ 

Limitations 2 E. R. 87 

Statute of Limitations 4 E. R. 600 

Limitations 6E. R,80.388 

Limitations. Ejectment 7 E. R. 299 

Q, . , riff y Limitation of Ac- 

^ } tions. Ill, [a) 7 — 464 

Limitations J 1 Taunt. 578, 

I • 612 

Limitation of Actions 2 Taunt. 443 

Limitation of Actions Limitation of Ac- 

I 8 tions, I. 1—462 

c. 19 Bankrupt 2 T. R. 465 

T>,„, T. R. 3I6,. Bankrupt. V. (c) 


Title and Subject. 


Limitation of Actions . 


-Limitation of Ac- 
tions, I. 1 — 462 


Bankrupt , 
Bankrupt 
Bankrupt 
Bankrupt 


3 T. R. 316,- Bankrupt. V. (c) 

318,618 1—117 

7 T. R. 67 Bankrupt. V. (h) 

7—116 

I 7 T. R. 228, Bankrupt. V. (b) 

> 230 1-^115 

[ 7 T. R. 458 Bankrupt. VIII. 

f {«)2— 124 

18T.R.83.201 Bankrupt. V. {b) 

I 507 4—115 


Bankrupt \ x.iv.o„.^oi xxn.Krupi. y (O) 

^ oU7 4 — 1 1 5 

Bankrupt 1 II. B. C75 

Bankrupt P 

Bankrupt Time-Computa- 

1 lion of. 3 — 671 

Bankrupt 7 E. R. IGO 

Bankrupt — reputed ownership 9 E. R. 215 

Bankrupt P* Bankrupt. V. (5) 

‘ I ll-llG 

Bankrupt fl M. & S. 335 Bankrupt. V. (A) 

„ , I 10 — 11(5 

Bankrupt 2 N. R. 80 

r 1 B. & P. 82, 3 Bankrupt. V, (b) 

Bankrupt J 84 2,3—115 


Bankrupt 


Bankrupt 


(1 B.&P. 82,3- 
{ 84 

(2 N. R. 69 
f 2B.&P.2— 9. 


Bankrupt J ^ Taunt, 273, 

^ *1 319 

Bankrupt — Disposal of Goods < Bankrupt. \. (u) 

1 . t 

I^ankriipt 4 Taunt. 408 

1 Marsh. 469 

c. 31 Cutlers..., 1 t. R.118 


CHARLES 1. 


16 c. 4 Continuing of stat. 1. Jac. I. 395- 


-Mandamus. L 25 
—171 
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TABLE OF STATUTES. 


Year oJ‘ Reign. Title and Subject. 


COMMONWEALTH. 


TERM REPORTS. THIS DIGES’J. 

Vol. Page. Title. Page. 


Act 1651. 

c. 22. Navigation 
Act 1656. Post Office 


2B.&P.211 
2 B. & P. 144 


CHARLES 11. 


12 c. — Poor Rates 

c. 13 Usury 

c. 18 Navigation Act 

Ship’s Register 

Navigation 

Navigation Act 

Navigation 

Navigation Act. Azores 

Navigation Act 

C.23 Excise. Jurisdiction ... 

c. 24 Excise 

Excise 

Excise 

Excise. Conviction 

13 c. 9 Prize 

St, 2. c. 1 Sacrament 

Sacrament 

Corporation 

Corporation 

‘;.2. c.2 Non-Pros. Costs.. 

Non-Pros 

Arrest 

P>ror 

Bailable Process 

Costs in Error 

Costs in Error 

Damages in Error 

Bail in Error 

Process 

3 14 c.4 Lecturer’s Licence 

Uniformity 


3 T. R. 602- 


-Poor Rate. II. (/;) 

12—520 


1 11. B. 464 
\5 T. R. 112- 


-Trespass. il. 10 
— GSO 


1 


-Insurance. XV. 
(^0 3 — 42 ^ 


4E. R. 119 
7 E. R 452 

2 B.& P.212 

3 B. & P. 35- 
—605 

i 4 Taunt. 146. 

856 

4 Taunt. 856 Insurance. II. 40 

—394 

5 Taunt. 105. 

52S 

2 E. R. 374 

f2 T. R. 504 Sessions. V. 11— 

i 624 

6 T. R. 438 
6£. R. 515 
4 14 E. R. 267- 


‘ I H. B. 189 
^3 T. R.% 


-Conviction, {h) 14 
—193 


73 Quo Warranto. 

\ [a) 15—603 

1 E. R. 79 

I 10 E. R. 211 Corporation. HI. 

; (6) 16—205 

‘ 14 E. R. 549 Corporation. III. 

; (^) 17—206 

1 T. R. 373 

7 T, R. 26 Practice. VII. (b) 

1—582 

. 1 H. B. 470, 

I 475 

2 H. B. 286 
2E. R. 305 

5 E. R. 345 Costs. IV. 2—219 

7 E. R.581 
2 N. R. 205 

1 Taunt. 169 

2 Taunt. 162 
2 E. R. 405 

13 E. B. 419~Mandamus. IL 17 

—473 
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TERM PEPORTS. 

VoL Page, 


15 E. R.117- 


Ycar of Reign. Title and Subject. 

Charles II. (continued.) 

13&.14 c. 4 Uniformity ^ 

c. 11 Trade. Customs 1 E. R. 481 

Custom-House Officers 13 £. R. 507 

|15E.R. 35-.- 

Foreiffn Ships. English owned 2 B. & P. 213 

rlT.R.98;i37- 
244. 416. 458 


THIS DIGEST. 

Title. Page. 

-Mandamus. II. IS 
,-473 


c. 12 Poo?. Settlement — < 


Appeal. Sessions 




2 T. R. 451 


R. 496, 
504 


-Insurance. V. (d) 1 
—400 

— Poor Settlement. 

IV. (e) 28—543 
(■Poor Settlement. IV. 
\ (e) 2—541 

I Poor Settlement. IV. 
(e) 10—541 


Division of Parishes 3 T. R. 746 

Oversccrs. Appointment ... s 

Settlement ^ T. R. 99 

Settlement 7T. R. 671 


-Poor Settlement. 
IV. (e) 13—541 


Overseers of Poor ..#.•% 2 E. R. 168 


Settlement . 


Overseers of Poor 
Overseers of Poor 

Poor. Removal . 

Overseers of Poor., 


r3E. 

• ^4 E. 


V E. R. 217 
|8 E. K. 416- 

10 E. R. 25- 

■12E. R. e361- 


C Poor Overseers. I. («) 
1—516 
Settlement. IV. 
(0 3—551 

113. Poor Settlement. 

114 IV. (c) 1—541 

R. 362 Poor Settlement. 

IV. (c) 32—543 


R. 


I 


Poor Removal®... 14 E. R. 251 

Settlement 14 E. R. 280 

C 16 E. R. 228- 

Settlement 1 M. & S. 221 

c. 23 Insurance 2 N. R. 304 

c. 7 Navigation 7 E. R. 453 

English Shipping 2 B* & P. 213 

' 1 Taunt. 227. 

229 

Navigation. Cape of Good ^ 4 Taunt. 137- 
Hopei 115 

11 Excise 6T.R.438 

Excise. Jurisdiction 2E. R. 375 


-Poor Overseers. I. 

(h) 8—517 
-Poor Removal. V. 

(a) 7—555 
-Poor Settlement. 
IV. (d) 9—536 


-Poor Settlement. 
IV. (d) 13—536 


Navigation 


-Insurance. 11. 29 
—392 


c. 17 Bedford Level 


.|^6 E. R. 356 1 


16 


Bedford Level Registry 10 E. R. 350- 

c. 4 Dissenters' Conventicles 5 T. R. 542 

c. 7 Horse-Race 6 T. R. 499 

Gaming,.,, .. 2B & P, 53 


r Corporation. III. (a) 
12—203 
Quo Warranto, (f) 
11^604 
Lease. 111. 2-455 


—Wager. 8-715 
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Year of Reign. Title and Subject. 

Chaules II. [continued,) 

16&17. C.2 Coals 

c. 8 Jeoi ails 

Jeofails 

Error. Costs * 

Writs iu Error 

Error. Costs 

Jeofails 

Jeofails 

Bail in Error 

Bail in Ern)r 

c. 11 Medway Navigation 

17 c, 7 Replevin 

Distress 

Replevin 

Distress 

c. 8 Death of Parly 

Death of Party 

Ju(li;nient. Death of Party. 

19 c. G Leasts for Lives 

20 c. 3 Dean Forest. Grants 

22 c. 1 Dissenters 

c. 5 Larceny 

c. 8 Measures 

Bushel 

c. 11 Churches 

22^:23 c. 1 Coventry Act. Maiming, 

c. 9 Costs 

Costs 

Costs 

Costs 

Costs 

Damages, and Costs 

Costs. Certificate 

Costs 

Costs 

Costs 

c. 10 Inteststc — ^Witness 

1 


TERM REPORTS. 

Vol. .Page. 


THIS DIGEST. 

Title. Page. 


4 E. R. 388 
( 1 T. R. 151,- 
( 280, 624 

f6 T. R. 125- 
(7 T. R. 583- 
} 2 H. B. 286, 

I 314 

7 E. R. 581 
|8 E. R. 298- 

1 M. & S. 247- 

2 M. & S. 272 

2 B. & P. 444 
1 Taunt. 169 
13E. R. 220 

(3 T. R. 350 
{ 4 T. R. 509, 
t 710 

1 B. & P. 380 
fl Taunt. 218- 

f 1 Marsh. 444- 

7 T. R. 31 
. 8 T. 11. 409 

4 Taunt. 885 

5 E. R. 42 
|11 E. R. 488- 

( 1 T. R. 320, 

( 5 T. R. 542" 

3 B. & P. 108 
J4T. 11.315, 

I 750 

5 T. R. 354 
( 2 B. & P, 394- 


-Jeofails. 2 — 361 

-Jeofails. 5—361 
-Jeofails. 1 — 361 


-Ejectment. VII. 5 
—294 
-Error. IV. 1-300 


-Replevin. V. 3- 
6 

-Replevin. V.4~ 


-Ejectment. VUI. 

17—296 


3B. &P. 107 
;^3 T. R. 138, 

* 350- 


-Penul Action. III. 

6— 5()(i 


-Award. V- (d) I- 


f 6 T. R. 281- 
I 5G2 

7 T. R. 659 

1 II. B. 292 

2 M.B. 3-341 
2 E. R. 160, 2 

; 5 E. R. 489 

7 E. R.325 

8 E. R. 295 

1 M. R. 268 

2 N. R. 472 


f 5 e! r! 48! 
I 7 E. R.32^ 


r4 Taunt. 99, 

J 100 . 

(1 T. R. 163 « 


Costs. I. (c) 5-2 E 
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Year of Reign. Title and Subject. term reports. 

Charles II. {continued,) 

^i3 c. 12 Corn Measures 4 T. R. 750 

f5 T. R. 354- 


25 

29 


Corn , 


Corn Measure 




G T. R. 338- 


c. 25 Game. 
Game. 


1 T. R. 44- 
—125 
:? T. R. 238- 


Game. 


iS T. R. 506- 


Game. Qualification 


1 


E. R. 639 
-643- 


THTS DIGEST. 

Title. Page. 


-Weights and Mea- 
sures. 2 — 722 
—Covenant. II. 13 
—231 

— Weightsand Mea- 
sures. 3—722 
-Game.II. (5)1-350 
IV. 2-351 
-Penal Stat. (5)1 — 
508 

—Game. II. (a) 1 — 
350 

-Game. IV. 3-351 


Game. 

Naviga 
Naviga 
Frauds- 

Fraiuls — Statute of . 


Special Occupant... | 


-Game. IV. 4-351 


Frauds — Stat. of. 
II. {a) 3—340 


11 E. R. 569 
15 E. R. 456— 

c. 26 Navigation 7 E. R. 453 

c. 7 Navigation 7 E. 11. 454 

3 Frauds — Statute of 1 T. R. 729 

12 T. R. 80— 

4 T. R. 229 Special Occu- 

pancy. 1 — 651 

Execution 5 T. R. 458 * 

Frauds 6 R. 291 

Frauds 7 T. R. 14 

Frauds 7 T. R. 21 

Frauds 7 T. R. 23 

Frauds 1 II. B. 20-120 

Frauds 2 H. B. 65 

Frauds 1 E. R. 193 

Frauds. Marriage Articles... 4 E. R. 201 

Will ^ 4 E. R. 415 

Writs of Execution 4 E. R. .534 

Frauds 5 E. R. 10 

Frauds. Surrender of Land ^ ^ ^ 

Memorandum of Agreement 6 E. R. 307 
Frauds. Occupancy 

Will of Lands ^ 7 E. R. 299 

Frauds. Will 1*2 E. R. 250 

ri2 E. R. 513 

Interest in Land < 15 E. R. 103 

f 15 E. K. 272 


-Frauds — Stat. of. 
I. 3—340 

- Special Occu- 
pancy. 1 — 651 


I 


IM.L.S. 21,- 
294 


-Frauds — Stat. of. 
III. 4—344 


^ 2 M. & S. 205 ) Frauds — Stat. of. II. 

^ " ^ 288, 463 W5) 4—341 . II. (e) 

} 18—343 


Frauds 



Frauds — Stat. of. IL 
(5) 6. 341. 


Vr^nA. * ( I B. & P. 580 

(sB, &P. 19 


C 
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Year of Reign. Title and Subject. 

Charles II. {continued,) 

29 C.3 Statute OF Frauds 

Frauds 

Frauds 

Frauds 

c. 7 Sunday 

Sunday 

Sunday 

30 St. 2 Papists 

31 c. 2 Habeas Corpus Act 

Habeas Corpus 


term reports. this digest. 

Vol. Page. Title. Page. 

fl B. &P. 377 

2 B. & P. 238 Frauds — Stat. of. 

11. (c; IG, 17, 343 

1 3 B. & P. 234 Frauds — Stat. of. 

II. (c) 9. 342. 

1 N. R. 124, Frauds- Stat. of. 

2.52 II. {a) 10—340 

1 Taunt. 458 Frauds — stat. of. 

11. (c) 8. 342 

2 Taunt. 38 Frauds — Stat. of. 

II. (c) 13. 343 

3 Taunt. 169 Frauds — Stat. of. 

II. (cj20— 343 

1 T. R. 265 

(b T. R. 25 Arrest. III. 1—59 

1 449 Penal Statutes, (e) 

^8T. R. 86 1—508 

) I H. B. 372- 
628 

fS E. R. 547 Practice. I. (/>) 25 

3 —570 

jl Taunt. 131 Vendor and Pur- 

^ chaser. 11. (rt) 1 — 705 

2 B.& P. 140 
1 H.B. 10-105 
2 B. & P. 531 


JAMES II. 


1 c. 6 Trading with Enemies 6 T. R. 40 

c. 17 Settlement j 5 T. R. 99 

Setlkment (1 M. & S. 222 


WILLIAM AND MARY. 


1 c. 18 


C.20 
c. 24 
c. 34 
c.40 
c.54 

2jm.l. c. 5 


Toleration Acr 


I T. K. 322 

5 T. R. 542 Certiorari. 


IV. 5 

—181 


Conviction, (d) 8 


Toleration . 


Land Tax 

Excise 

Trading with an Enemy 

Excise — J urisdiction 

Excise 

Distress 

Distress — Pound Breach 
Sale of 


—194 

5 E. R. 294 Accord and Satis- 

faction. 12 — 5 

1 4 E. R. 285 Dissenters. 3 — 283 

15 E. R. 577 Dissenters. I — 283 

590 Dissenters. 2 — 283 

3B.&P. 641 

5 T. R. 251 Excise. 3—321 

6 T. R. 40 
2 E. R. 362 

2 E. R. 362 Excise. 16—322 

4 T. R. 565 

—569 

5 T. R. 432 Pound. 2— 561 

1 H. B. 14, 15 
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Yt^ar of Rcij^n. Title and Subject. term reports. 

William and Mary [continued.) 


THIS DIGEST. 

Title. Page. 


*2sess. 1. C.5 

sess. 2. c. 1 4 
S& 4 c. 9 


c. 11 


0.12 

c. 13 
c. 14 

4 c. 1 
4 Si 5 c. 18 


C.20 

c. 21 

c. 22 
5 c. 2 

5 AG c. 11 


Distress — Sale of 

Distress 

Distress 

Trading with an enemy 

Receivers of Stolen Goods ... 

Larceny 

Robbing of Lodgings 

Apprentice — Indenture? 

Poor Settlement 

Settlement 

Settlement 


11E.R.54. 395 
5 1 B. & P. 214 
1 1 Marsh. 135 

6 T. R. 40 
ri E. R. 309 
J3 B. & P. 103 
j 4 Taunt. 264 
( —270 

4 T. R. 770 

5 T. R. 99 . 

(6 T. R. 53G 
) —542 

1 E. R. 83 


by Office 

by Office .... 

Settlement 

Poor Rate — Settlement 


Settlement 

Settlement — Costs 

Settlement 

Carriers 

Corresponding with F.nemies 

Devisees of 1 .and 

Infant Devisee 

Land Tax 

Land Tax 

Costs 

Bail 

Ouo Warranto 

Bail on Outlawry 

Outlawry 

J ndgments — Executors 

Docketing Judgments 

Pri son c rs — Process 

Prisoners 

Outlawry 

Trading with Enemies 

Costs — Certiorari 

Costs 

Costs — Attachment 

Coit6 


2 E. R. 65, 9 Poor Settlement. 

IV. 1—549 

7 E. R. 167 Poor Settlement. 

IV. [g) 9-549 

8 E. R. 385 


{ 


{ 


9 E. R. 203 Poor Settlement. 

IV. (/O 14—550 

206 Poor Settlement. 

IV. (c) 6—529 

10 E. R. 88 Poor ScUltinent. 

IV. [b) 10—528 

13 E. R. 51 Poor Removal. V. 

[b) 16—557 

I M. A S. 222 
6 T. R. 536 
—542 

6 T. R. 40 

7 E. R. 127 Covenant. 1. 2-228 

4 E. R. 485 Infant. 1. 7— 375 

1 11. B. 70,2 
3 B. A P. 641 

2 T. R. 145 Costs. XII. rO-226 

190 Costs. XII. 12 227 

2 II. B. 433 
1 E. R. 41 

8 E. R. 527 Outlawry. II. (u) 

9—490 

12 E. R. 622 Outlawry. II. (a) 

7—490 

6 T. R. 368 Executors. V. [b] 

384 8—336 

1 B. A P. 308 
1 T. R. 192,3 
1 B. A P. 536 

3 T. R. 501 
6 T. R. 40 

1 T, R, 103 Certiorari. III. 1 

—179 

2 T. R. 47 Certiorari. III. 4 

—180 

3 T. R. 512 Attachment. 1. 2 — 78 

5 T. R. 33 Certiorari. III. 6 

—ISO 
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Year of Reign. Title and Subject. 

William and Mary (continued,) 


TISRM tlEPORTS. THIS DICT.ST. 

Vol. Page. Title. Page. 


5&6 c.ll 


e.'^O 

c. 21 


Costs — Certiorari 

f7 T. R. 32— 

•••• J 

Costs 

C8 T R. 409— 

Certiorari 

Cost** 

jl K R. 300 

) —305 

513 E. R. 4— 

Costs — Certiorari 

ns E. R. 570- 

Costs 

ri6E. R. 194— 

Costs 

C 1 M. & S. 268— 

Shi loping 

Stamps 

Stamps 

Stamps 

S T. R. 419 

6 T. H. 317 

1 N. R. 270 


Certiorari. III. H 
—180 
Certiorari. III. 3 
—180 


-Certiorari, III. 15 
—180 
-Certiorari. III. 12 
—180 
Certiorari. 111. 17 
—181 

Certiorari. IFT. IG 
—180 


WILLIAM III. 


G^7 c. 4 

c. 11 

c. 18. 

7&8 c. 4 


c. 




C.20 

c. 22 


c, 25 
C.30 
C.32 
SSid c.H 


Constable — Apothecaries 
Conviction — Swearing ... 

Coal Trade — Seamen .... 


Impressment 

Treating Act — Inflections 

Treating Act 

Return of Members of I^arl. 

False Return.... 

Duty on Enemies Property ... 

Plantations 

Ship’s Registkr 


1 

1 


Ship’s Register 

Ship’s Register 

Navigation 

Shipps Register 

Ship’s Register 

Ship’s Register 

English Shipping 

Navigation Act 

Ship’s Register ........ 

Poll 

Excise. Jurisdiction.. 

Juries. Venire 

Costs 

Costs 

Actions for a Penalty 




{ 


1 T. R. G82 
7 E.R. 395,9 
5 T. K. 416 

419 Impressment of 

Seamen. 5 — 362 

7T. R.G73 
2M.&:S.214 

1 B. & P. 2G5- Agreement. II. G 

—37 

1 H. B. 13 
1 E. R. 564 
— 5G8 
G T. R. 40 

I II. B. 670 
4E. R. 119 

5 E. R. 407 Ship. LIO— 638 

6 E. R. 147 

7 E. R. 455 

8 E. R. 511 Ship and Ship- 

ping. I. 18 — 639 

II E. R. 438 

1 B. & P. 483 
2B. &r.213 
3 B. & P. 605 
3 Taunt. 181 
2M. & S.213 

2 E. R. 362 Excise. 17—322 

5 T. R. 457 

1 T. R. 388 

T 1? 97 ^ 

5 f. R. 539 Bond. VI. 6—1 69 

636 
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Year of Reii^n. Title and Subject. term reports. this digest. 

, , . , ^ Vol. Page. Title. I’age. 

William 111. {continued.) 

8&9 c. 11 Costs 6 T. R. 283 

CG T. R. 11 Costs. 1.(0 10— 

Costs I C213 

Bond. Assignment of Breaches G T. R. 304 

^ f 7 T. R. 367 Costs. I. {a) 8— 

Costs 211 

, . PT, 1 N T. R. 126 Bond. V. 2— 168 

Assignment of Breaches^ < ^55 V. 3—168 

(1 II. B. 107 

Tithes. Costs. Debt < 273 Costs, i. {(i) 7-21 1 

I 530 Cosls.lI.(«) 7-214 

Costs 2 II. B. 28. 

r3 E. K. 22 Bankrupt. IV. 5 

Inquiry — Writ of \ — 114 

( Bond. VI. 7 — 161) 

Costs 3 E. R. 495 

,, , , , , , fG E. R. 550 Bond. VT. 13-169 

l.ond. AssignmcnL of Breaches j j y i__ig 8 

Bond. Assio nment of Breaches 8 E. R. 331 

Costs in Error 10 1C R. 2 Costs. IV. 3 — 219 

Scire facias. Costs 11 E. R. 387 Costs . \. {a) 9-211 

Assignment of Breaches 13 E. K. 1 Bond. V . 4- — 168 

. . . . (14 E. R. 401 Inquiry— Writ of. 

Inquisition ol Damages < * c^^c) 

Co.sts. Prohibition 15 Ek R. 571 Costs. XL 3 — 225 

Costs 2 B. tk P. 253 

A • 4 1 f 3 B. & P. 609 

Assignment ot Breaches j 2 N R 361 

. ,, S I Taunt. 168 E'.rror. IV. 26-301 

Bail m Error j 

( 2 Taunt. 1 95 Warrant of Attor- 

Suggestion of Breaches < ney. II. 13. 717 

(3 Taunt. 74 11.14.717 

Sug<gest ion of Breaches 5 Taunt. 2<i5 

Assignment of Breaches 1 Marsh. 96 

c. 16 Iligliways 2 M. &: S. 232 

e. 20 Broker 1 11. B. 556 

e. 23 Prize Duty 6 T. R. 40 

0.26 Coin — Eclony 5T. R. 217 

0.27 Error 2 H. B. 287 

Day Rules 9 E. R. 151 

Prisonti s 1 B. & P. 538 

<;.30 Poou— CiiinirK ATE E 

\ 778 

Certificate 2 T. R. 466 

Apprentice 2 T. R. 730 

r3 T. R. 44 Poor Settlement. 

rrr,ifir.,f. ) (*) 34-553 

i Removal. V. (a) 

( 12—555 

Certificate 

Appeal. Jurisdiction 4 T. R. 225 



CertiflcK p')"™53 

Appeal. Sessions. Costs ... 8 T. K. 583 Costs. XII. 9-226 
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Year of Reijrn. Title and Subject. 

TERM REPORTS. 

THIS DIGEST. 

William III. 

[continued.) 

Vol. Page. 

Title. Page. 

8.&9 c.3() 

Settlement. Certificate 

Cl E. R. 438 

-Poor Settlement. 

IV. (j) 1—550 


Certificate. Settlement 

C 3 E. R. 168 

1 379. 381 

-Poor Settlement. 

IV. (i) 3—551 


Settlement. Certificate 

6 E. R. 401 


Settlement. Certificate 

C8 E. R. 332 

-Poor Settlement. 

IV. (j) 4—551 


Settlement. Costs 

. 13 E. P. 53 


Quarter Sessions, Costs 

15E.R.63.3,4 



Settlement 

1 M. &S. 674 



Settlement 

1 M. & S. 232 



Certificate 

2M.&S.418 


C.31 

c. 32 

Partition 

1 B. & P. 344- 

—Partition. 1*— 493 

Broker 

2 H. B. 536 


c. 33 

Certiorari 

1 E. R. 300 


9& 10 C.11 

Poor — Certificate 

C 1 T. R. 244 

1 — 3.7H 



Certificate 

Certificate 

. 4 T. P. 802 

C5 T. R. 2(iH — 

—Poor Settlement. 


■ \ 478 

1 

> 


(Certificate 

. 7T. R. ] i4 


Certificate. Settlement 

. 2 E. R. 281 



Poor — Certificate 

, 2M.&S. 418 


C.15 

Award 

. 2 T. R. 781 — 

—Award. 111. 2-90 


Award 

C7 T. R. 1 — 

—Award. 1. 1 — 87 


1 74 

-Award.lV.(/>) 4-92 


Arbitrators 

. 8 T. R. 521 


Award 

. 1 E. R. 376 



Award 

. 3 I*:. R. 603 



Award 

|5E.R.21.189— 

— Award. IV. (c) 5 
—94 


Award 

. 7 E. R. 608, 9— 

— Award, 1.6 — 88 


Award 

|8 E. R. 406— 

—Award. IV. (6) 7 
—92 


Arbitration 

C2B.&P. 444,5— 
• 1 3 B. & P. 245 

— Award. I. 4 — SS 


Arbitration 

. 1 Marsh. 471 


c. 17 

Bills of Exchange 

|4 T. R. 170— 

— Bills of Fxebange. 

VI. 1-151 


Bills of Exchange 

. 3 B. & P. 83 


C.25 

Stamp 

. 6T. R. 317 



Stamp 

. 2 M. & S. 555 



Stamp 

. 1 N. R. 376 



Stamp 

.. 1 Taunt. 78 



Stamp 

,. 3 Taunt. 116 


c. 41 

Naval Stores 

C5 T.R. 370, 1 - 

— Conviction, (rf) 1 1 
—194 


Naval Stores 

CS E. R. 53 — 

— Penal Statutes, {etj 
1—508 

c. 44 

East India Company 

..^6T. R. 727 
riB.&P.373,4- 

— East India Com- 


East India Company 

■ isB. & P. 55- 

pany.l. 288 
— East India Com- 



i 

pany. 2. — 289 

iO&ll C.8 

River Tone 

C8 T. R. 286- 

— Statutes. 111. (o) 1 
—661 

C.14 

^ Error. Fine 

.. 2 H. B. 586 


c. 61 

Posthumous Children 

.. I T. R. 633, 4 




TABLE OF STATUTES. 


Year of Reign. Title and Subject. 

William III. [contimied.) 


TERM REPORTS. 

Vol. Page. 


THIS DIGEST. 

Title. Page. 


10& 11 c. 23 Prosecutors of Felons 1 T. R. 682 

Certificate of Exemption from C 7 E. 11. 175 Officers. III. (a) 6 

Parish Offices | — 489 

Larceny 3 B. & P. 108 

1 1 & 12 c. 1 Land Tax 3 B. & P. 64 1 

c. 3 Land Tax 3B. &P.642 


c. 0 
c.lO 
c. 13 
c. 19 
C.21 


c. 11 


Aliens 

Bandannoes. Wool... 

Seamen 

Prisons 

Watermen 

Privilege 

Peers 

Privilege. Original 

ICxcise 


4T. R. 311 

1 B. & P. 267 Smuggling. 3-650 

5T. R. 419 
8 T. R. 173 
2M. & S. 146 
5 T. R. 362 
2H. B. 273 
—299 
3 B. & P. 9 

5 'r. R. 251 Excise. 3—321 


.\NNE. 


I siai. 1. c. IS County Bridge, 
Bridges 


6 T. R. 194— Certiorari. 

7 E. R. 593 


IV. 4 
—181 


5/. 2 c. I I 

2 & 3 c. 1 

c. 6 


r. 9 
3 fc 4 c. 9 


c. 13 
c. 14 

4 c. 16 


Bridges 

Certiorari 

Duty on Enemies’ Property 
Land Tax 


Seamen 3 

I in; less { 

4'rading with Enemies 

Promissory Notes 

Pioini-sory Notes 

Bills of Exchange 

Promissory Notes 

Inland Bills of Exchange 

Promissory Notes ^ 

'frading with Ene.mics...,....*. 
Corresponding with Enemies 

Chant — Attornment 

C O S r S — PLEADING 

Double Pleading ^ 


Double Pleading 

Bond 

Bail Bond 

Bail Bond 

I'osts 

Bail 


5 Taunt. 291, 7 
3 B. & P. 357 

6 T. R. 41 

3 B. & P. Gil 

5 T. R. 419 

6 T. R. 497 
13 E. R. 550 
6 T. R. 41 

1 r. R. 408 

4 T. R. 148 Bills of Exchange. 

151 V. (a) 1—149 

4 T. R. 175, «. 

5 T. R. 482, 3 Bills of Exchange. 

1. (ft) 2—142 

4 E. R. 65 

2 B. & P. 80 

—415 

6 T. R. 41 

6 T. R. 41 
IT. R. 381,4 

—453 

2 T. R. 391 Costs. 1. (/) 1 

4 213 

4 T. R. 701 Penal Action. III. 

1—506 
Pleading. 11. (c) 1 
— 513 

5 T. R. 97 

7 T. R. 124 Bond. III. 4—164 

7 T. R. 123 

8 T. R. 153 

8 T. R. 303 Costs. IV. 5—219 

1 H. B, 631 
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Year of Rdani. Title and Subject. term reports. 

A , Vol. Page. 

Anne {continued.) 

4 c. 16 Jeofails. Pleading-Certificate i 

Co.,. ‘see.®.? 

Costs. Certificate 7 E. R. 583— 

Jeofails 10 E. R. 359— 

Pleading — Form of 1 1 E. R. 567 

View. Jurors. Costs 11 E. R. 184 

. . (13 E. R. 407- 


TIIIS digest. 

Title. Page. 


-Costs. 1. (/)— 213 
-Venue. 1.13—709 


Jeofails 

Limitation of Actions 


Attornment 


13 E. R. 439— 
ti 

16 E. R. 99— 


f2B.&P. 368- 

Costs < 376 

I 3S4- 

Attornment 2 N. R. 19 

Dilatory Pleas 2 B. & P. 384 

Abatement 3 B. & P. 397 

Bail Bond 3 B. P. 222 

Warrant of Attorney 1 Taunt. 46 

Account 2 Taunt. 443 

Debt on Bond 4 Taunt. 228 

Bankrupt 5 T. R. 291 

Bankrupt 1 11. B. 440, 5 

Bankrupt 2 B. & P. 9, 

Art of Union 1 T. R. 48. 51 

Union 2B. &1M43 

Union. Urcat Seal 1 Taunt. 74 

^ C I T. R. 44, 125 

Game | 

Game 2 T. R, 18- 


Mesne Profits. 1 

—479 

Limitation of Ac- 

tion.s. III. {a) 7 — 464 

Use and Oecu})a- 

tion. 6 — 694 
— Costs.I.(/) 5-213 


Abatement. IV. 7— 4 


Certiorari 


. 4T. R. 809 - 

|8 T. R.217,8- 

1 8 T. R. 220 
2E. K. 573 
(3 E. R. 467- 


7 E. R. 516 — 


Game. Penal Action 1 

Conviction 9 E. R. 358- 

rum. 5 

i -413 

Game 15 B. R. 271 


Game J 16 E- 49- 

Game ^ 1 N. R. 248 

<'ame 5 Taunt. 416 

Game 1 Marsh. 106- 

Port Duties 3 T. R. 768- 

Bankrupt 2 N. R. 197 

Bankrupt ^ ^9 


— Convic'tion. (A) 7 
—193 
Game. IV. 9—352 
-Game. IV. 10-352 
-Game. IV. 15-353 
-Ceri/orari. 11.3 — 
179 

111.2—180 


-Game. IV. {b)\ — 
357 

-Game. 111. (5) 1 — 
351 

-Game. IV. 7 — 351 


-Game. III. («) 7 — 
350 

-Game. III. {a) 5 
—350 


-Game. IV. 16-352 
-Tolls. III. 1—678 
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Year of Reign* Title and Subject. term reports. 

Anne [continued.) ° 

5 c. 22 Bankrupt 2 B. &: P. 7 

6 c. 9 lilvej' Tone 8 T. K. 288 

c. L3 Prize f 1 H. B. 190 

Prize 1 2 Taunt. 18 

c. IG Brokers ^ IL P»* ‘^55 — 

T> I r / . 5 7 E. R. 292— 

Broker. London Duty < 

c.ol Fire I IT. R. 28 

c. rJ3 Cochineal 0 T. R. 42 

_ . . fill. B. 179 

c. 37 Prize. America.... < 

7 c. 5 Alien. Naturalization 4 T. R. 309 

c. 12 Ariibassaclor’g Servants 3 T. R. 80 

Foreign Ministers. Privileges 9 F^. R. 447 

Public Ministers 1 Taunt. lOG 

c. IG Wager 1 T. R. 58 

c. 19 Jnlant Trustees 4 T. R. 49 

c. 20 Memorial of Deeds, &c 5 T. R. G42 

c. 25 Bills of Exchange 4T. U. 17.5 

8 c. 7 CuTom-liouse Officer 13 F'-. R. .500 

^ . (3 T. R. 515- 

c. 9 Indenture Stamps < 

! 4 T. R. 732— 
197— 

T. * A r T. R. 733 

Duty— Apprentice j r, 

Excise OT. R.438 

Apprentice 7 T. R. 121 

Stamp |l E. R.(i0],2| 

Stamps E. R. 309 

Apprentice 2M.&S. 339 

c. 12 Liverpool 12 E. R. 439 

C 1 II. B. 5, 7 — 

c. 14 Disiress — Execution 4G7 — 

Rent— Execution | 

Rent 1 M.&S. 24G 

Rent 1 B. P. 3GG 

Rent— F><ecution 3 Taunt. 400 

c. 17 Port Duties 3 T. R. 7G8- 

r 5 T. K. 245- 

C.19 Cot.VR.G..T L .J, p 

Copyright 1 E. R. 359 

Copyright — Music | ^ ^ 

Copyright 1 


THIS DIGEST. 


Title. 


Page. 


-Auction. I. G — 8(i 
-Inferior Court. 4 
— 37G 


-Poor-Settlement. 

IV. id) 14—537 
-Poo: -Settlement. 

IV. (,y) 15—537 
-Stamps. IV. 2,3 — 
G53 

-Evidence. V. (a) 
G— 31 1 


Poor — Settlement. 

IV. (d) IG— 537 
Stamps. IV. i — G53 
Poor — Set tlcrnent. 

IV. (d) 17—537 
Stamp-.. [V. 5 — 65.^ 


-Distress. III. 3, 4 
— 2^5 

-Execution. II. (d) 
1—325 


-Tolh. III. I-.G78 
-Literary Pro- 
perty. 4 — 4G7 
-Literary Pro- 
perty. 3 — 4G7 

-Literary Pro- 
perly. 2 — 167 
-I.iterary Pro- 
perty. 1 — 4G7 
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TABLE OF STATUTES. 


Year of Reign. 
Anne {continued.) 


Title and Subject. term reports. 

Vol. Paj^e. 


c. 5 Parliament. 2M.&S. 216 

c. 8 Trading with Eneinioi 6 T. K. 42 

c. 10 Post Ofrice 5 T. R. lOl- 

c. 11 leather 4 T. R. 113 

c. 14 Oaming — Penalty 4 T. R. 227 

Horse Race 6 T. R. 499 

. f7 T. R. 257- 

Gannng < 

Usury - T. R. 392 


St. 2. c. 9 


Assault for Money lost at Play 


r2 11.13. 308- 
•st at Play \ 

(4 E. R. 174- 


Gaming. 


Gaming 

c. 20 ^uo Warranto 
Warrai/to 
2iio Warranto 


2 15. & P. 52,3- 
2 N. R. 414- 
1 Marsh. 49 T 
1 T. R. 453 

4 T. R. 210 

5 T. R. 375- 


Huo l‘> arranlo — double Plead- C 9 E. R. 469- 


Maiulainus 


Stamps 

South Sea Company. 
Souih Sea Company. 
South Sea Company 
Hackney Coaches. . . . , 
Hackney Coaches.... 


Dissenters 
A^hcn 


Norii'ich . 


Rating in Norwich 


C.2G 
l2s^l.c. 7 


Bankrupt 

Prize 

Inrolment of Deeds 

Broker 

Soap Duty 

Lottery 

Larceny 

Apprentice — Certificate 


Certificate 


:i E. R. 114- 

559 

E. R. 602 
^ 1 Taunt. 229 
I 3 Taunt. 538 
4 Taunt. 789 
4 T. R. 447 

3 B. ^ P. 385 
; 1 T. R. 44 

* 10 E. R. 19 - 
' 413 

8T. R. 130,2- 

4 T. R. 309 
'6 T. R. 536 

' -552- 

I 

6E. R. 182 
1 T. R. 28 

1 E. R . 27 

2 Taunt. IS 
14 E. R. 231 
211. B. 556 

1 B. ik P. 189 
1 T. R. 462 

3 B. &, P. 108 
^4T. R.372— 

803 

'5 T. R. 266- 


THIS DIGEST. 

Title. Page. 


-Post Office. 1-560 


-Abatement. 1. (/>) 
11—2 

-Bankrupt. V. {a) 5 
—115 

-Gaming. 3 — 352 
-Wager. 8 — 715 
-Gaming. 2 — 352 


-Costs. XII. 5-226 
-Pleading. H.(c) 12 
- 514 

-Mandamus. IV. 

11-476 


-Slander. 11. 7-1)48 


-lV)r)r — Setllement. 
IV. {h) 3—549 


f Q V R 970 

Certificate — Settlement j * ‘ 

Stamps C6T.R. 317 

Exportation of Leather ( 1 H. B. 159 

Stamps 1 M- R. 276 

Licence — Curates fl T. R. 401 

» Curates' Stipend < 2 E. R. 65 

Simony Marsh, 299 


-Poor-Settlement. 
IV. {i) 19—552 
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Year of Reign. Title and Subject. 

Anne {contimtd,) 

c. 16 Usury 

Usury 

Usury — Broker 

Usury 

c. 17 Coal Measure ;..... 

Coals 

c. 18 Salvage 

c. 23 Rogues and Vagabonds .. 


TERM REPORTS. • 

Vol. Page. 


THIS mr.EST. 

Title. Page. 


7 T. R. 1S4 

SI H. B. 2S3- 
I --464 

5 1 1 E. R. 43— 
I —612 

2 Taunt. 186— 
1 3 E. H. 203- 

4 E. R. 387 

8 E:. R. 37- 
2 T. R. 733 


—Variance. II. (i) 
25 — 71)3 

—Bills of Exchange. 

I. {d) 13—143 
—Usury III. 3-697 
■ — Penal Statutes, (e) 
i, 2 — 308 


— Shipping. V. 3'643 


GEORGE I. 


1 St. 2. c. 3 Riot Act 1 T. R. 71 

4 T. R. 790 

Rio. 

IJiot 7 T. R. 490— 

Riot— Humlml | ^ 

c. V. All Souls College 3 15. & 1’. 642 

f 1 T. R. 397— 

c. 10 Augmented Curacy < 402 

^ ^4T. R.6G6 

Curacy 1 II B. 426 

A . w, ni E. R.476,— 

Augmented Curacy < ^ 

c. xxiv. Thcnnett Kavli^ation Toll 4 T. R. 343 

c. oQ Excise — Soap < 

e. 47 Soldicrs-Desertioi -.MisJe- ... flGPi. R. 404 — 

ineanour \ 

c. 5'^ Hackney Coach 4 T. R. 448 

1 , . , , no 

3 c. 11 Gamekeeper. < 

c. 12 Bankrupt 2 B. & P. 7 

I . id Thames River C8 T. R. 242 

iblots 1 Taunt. 569 

e. 13 Sherifl— Pees 2 M.ik S. 293 

4 c. 11 Transportation 2 H. B 222 

Felony— Receiver P 

5 c. 8 Poor— Relief 3 6 1^3— 

c. 21 East India Company 6 T. R. 727 

c. 24 Bankrupt 7 n. 437 

Bankrupt 2 B.&P. 7-9, ?z. 

6 V. 16 Burning of Woods — Damages^ E. R. 349— 

c. 18 Insurance 1 6 T. R. 405 — 

.Joint Companies 1 

T i7T.R.338,9- 

Insurancc | 


-Riot. 5—618 
—Riot. 1 — 61 7 


-Riot. 3- 617 


-Evidence. IV. 13- 
311 

-Bankru})t. V. (g) 
2—120 
-Military Law. 111. 

2-481 


-Game. III. {a) 3- 
350 


-Military I/aw’. II. 

(a) 4 — 481 
-Justices of the 
Peace. 1 1. 4—444 


-Statutes. III. (7.) 

1 — 662 
-Insurance. 1. {b) 1 
—388 

“Insurance. I. {b) 4 
— 388 
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THIS DIGEST. 

Title. Page- 


c. 18 Insurance Partners — Broker 
Trading 

Transferable Shares. Nuisances , 


c. / 


i' 


Reign. Title and Subject. 

I. {continued.) 

2H.B. 380— 

556 

Taunt. 6 Insurance. I. (/;) 3 

— 3S8 

Schemes. Nuisances P **6 Information. I. S'- 

( 3/7 

ri4 E. R. 406 Indictment. IX. 2- 

372 

I IX. 3-372 

Transferable Stock. Nuisances T,. R. 511 Agreement. ILl 

Insurance Companies 1 Taunt. 6 

AT i ^ Taunt. 587 IiulicUnent. IX. 4 

19 Prisons 8 T. R. 173 

21 Warrants 8 T. R. 187 

22 Bankrupt 1 T. R. 93 

23 Transportation 2 II. B. 222 

21 East India Company 6 T. R. 727 

i!» 

1 B. & P. 274- 
351 

1 B. & P. 3 
—553 
1 T. R. 93- 


East Indies 

East India Trade 

28 Bankrupt 

31 Bankrupt ......... 


—373 


-Prisoner. VII. 2 — 
594 

-Bond. IV. (//) 7 — 
167 


-Bankrupt. X. (//) 
2—129 

-Bankrupt. VIII. 

(0 1—127 


1 T. R. 17,- 
18. 93.600 

Bankrupt \S T. R. 387 

liaukrupt. Bill of Exchange 2 H. B. 571 

Bankrupt 1 E. R. 23 

Bankrupt 3 E. R. 76 

Bankrupt 4 E. R. 438 

' 7 E. H. 435 Bankrupt. X. {a) 

8 20—130 

9 E. R. 498 Bankrupt. VIII. 

(/) 1-126 

2 B. & P. 2. 


Bankrupt 

Bankrupt 


Bankrupt 


9, n. 


17 

29 


Bankrupt 4 Taunt. 20 1 

8ca men’s Wages 2 N. R. 209 

3T. R. 162 Copylu>Id.V.M99 

1 T. R. 241— Poor SeUlcment. 

IV. (/) 19—547 

2 T. R. 12 poor Settlement. 

IV. (/) 23—548 

r3T. R. 592 Poor Relief. 111. 3 

) —526 

) 637 Poor Relief. 111. 1 

( —526 

Appealto Sessions P 

\3 T. R. 251 Poor SeUlcment. 

I IV. (/) 17—547 

Popr. Workhouse 1 E". R. 83 

Poor. Maintenance 2 E. R. 222 


Poor Settlement 
Settlement. Poor. 

Poor. Majority . 
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Geobge I. [continued,) 


TERM REPORTS. 

Vol. Page. 


10 

II 


12 


c. 7 Poor. Order of Removal. 

Appeal. 

Settlement 

Workhouses 

T. « 1 A 1 C 7 E. R. 549 

Poor Removal. Appeal j 

Poor Removal 


c. 18 
c. 28 
C.29 


13 


c. 33 
c. 23 


3E. R. 342- 
5 E. R. 40- 
1 7 E. R. 167- 


10 E. R. 404- 


Settlement 


:2M.&S. 463. 

504- 


o. 9 

t\ 22 


Poor 1 B. & P. 236 

1 c. f ^ T. R. 370- 

Naval Stores , ^ 

2 T. R. 731- 


THIS DIGEST. 

Title. Page. 

—Poor Removal. V. 

(c) 5—557 
-Poor Settlement. IV. 

(/) 21—548 
-Poor Settlement. IV. 

(g)9,-549 
-Poor Removal. V. 

(c) 6—557 
—Poor Removal. V, 
(c) 7—558 


•Poor Settlement. 
IV. (/) 9—546 


c. 26 
c.29 

c. 35 
e. 10 
c. 4 


Sheriff’ of Nortcich | 

Black Act 1 T. R. 71- 

Burning Corn 2 T. R. 255— 

,, ,, 53 E. R. 400 - 

Burning Corn 8 E. R. 173- 

Black Act 3B.&P.107 

Black Act 1 N. R. 6 

East India Company 6 T. R. 727 

Feme Covert 3 T. R. 162 

Copyhold (4 T. 11. 4iKI- 

Excise ^ 1 T. R. 535 

1 T. R. 3- 


-Conviction. (d) 11 
—194 

— Statutes. III. (i) 1 
—660 

-Black Act. 5 — 170 
-Black Act. 4 — 170 
-Black Act. 1—170 
-Black Act. 2 — 170 
-Black Act. 3 — 170 


“Officer? 


II. [a) 9 
—488 


Corporation 
Mandamus , 
Corporation . 
Charter Day. 


-Mandamus . 


Mandamus 


' 2 T. R. 732- 
■3 T. R. 352- 
■1E.R.2G. 79- 


Corporation. 
Corporate Election 

Mandamus to elect 


Election 4 E. R. 298 

5 E. R. 372- 


“Corporation. I. 6 
—202 

-Mandamus. 1. 8 — 
469 

-Attachment. II. 2 
—78 

-Mandamus. I. 9 — 
469 


r 

r 


-Indictment. VI. 
(c) 1—371 

E. R. 270 Mandamus. I. lO' 

— 46tl 

Corporate Election 1 1 E. R. 77 

Corporate Election 1 T. R. 423 

Excise. Jurisdiction 3 E. R. 375 

Arrest. Writ 7 T. R. 337 

B.il (III.B.76,T. 




218. 235.470 

Bailable Process '^2 E. R. 305 

Affidavit of Bail 8 E. R. 364 

Affidavit of Debt | 

Affidavit of Debt 2 N. R. 199 

Affidavit to hold to Bail 2 Taunt. 161 

Stamps 1 Taunt 78 

Woollen Manufacture 2 T. R. 735 


-Action on the Case- 
1. (c) 5—14 
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Year of Reign. Title and Subject. 

Geouge 1, {continued.) 

13 c. 23 Clothiers 

c. 25 Cochineal 


TERM REPORTS. 

Vol. Page. 
IM.&S. 624- 
6 T. R. 42 


GEORGE II. 


1 

2 


3 


c. 16 

c. 22 


c. 23 


e. 24 


c. 


c. 26 
c. 36 


c. 14 


c. 25 


Excise. Jurisdiction 


Selt-oR' 

Insolvent Debtors 

Attorney. Indorsement. Wri|: 
Attorney 

Solicitor 

Attorney 


Attorney’s Rill 
Attorney’s Bill 


2E. R. 362 

3 T. R. 68 
7 E. R. 84 

4 'J\ R. 275- 
7 T. U. 456- 

1 II. B. 51. 

290 

2 II. B. 357. 

589 

11 E. R. 285 

12 E. R. 372 


Attorney’s Bil! 

Attorney’s Bill 

Attorney’s Bill 

Attorney’s Bill 

Attorney’s Bill 

Attorney’s Bill 

Attorney’s Bill 

BiiiiiEiiY Act 

Bribery Act 

Bribery Act 

Bribery Act 

Bribery Act 

Bribery Act 

Larceny 

Forgery 

Stealing Bankers’ Draft 


Watenneii 

Mari MCI s 

Seamen’s Wages 

Ships’ Articles .. 


] B. k ]\ 263 

. 1 Tannl. 536 

. 2 'launt. 321 

4 'i aunt. 193 

|5’rai]nt. 355. 

^ 1 ]VIai\4i. 539 

1 ’r. R. 235 

f 3 T. R. 5 - 

2 11. B. 1 13 

3 E. 11. 451 

4 E. R. 180 

(6 E. K 327- 

1 N. R. 3 

2 N. R. 93 

54 Taunt. 277 
I —280 

|2 M. Sc S. 145- 

4 i:. R. 563 
8 E. R. 300 
|2B.&P. 116- 


Seamen’s Wages 

Evidence. Ship’s Articles ... 

Ship’s Articles 

East India Company 

East Indies 

SpecialJurics 


3 B. & P. 303 

1 Taunt. 386 

4 Taunt. 159 
6 T. R. 727 
1 B.& P.274 

5 T. R. 453 


Tins DIGEST. 

Title. Page. 

•Mandamus. II. 33 
—475 


Excise. 15 — 322 


Attorney. V. 3-82 
Attorney. 1. 3 — 79 


•Attorney. VI. 21 
—84 

Attorney. VI. 17 
—8 1 


Recovery. II. JG 
—610 


•Penal Action. Jj, 
5—506 


Indictment. V. (e-) 
1 8—37 0 


•Conviction. ('/) 10 

—194 


•Shipping. VI. 3 — 
613 

Variance. 11. (a) 
1—700 
■Shipping. VI. 10, 
11—644 
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Year of Reign. Title and Subject. term reports. this digest. 

. Vol. Page. Title. Page. 

George II. {continued.) ^ ® 

rs E. R. 205 Penal Statutes, (e) 

3 C.2G Coal Measure ^25 Penal Statutes, (e) 

( 2—508 

Coals 4 K. R. 385 Venue. I. 5—709 

Coals 5 Taunt. 755 

c. 27 Insolvent Debtors 7 E. R. 89 

. f V f 2 T. R. 4G6 Poor Settlement. 

c. 29 Certihcate | ^ 7^s_55i 

Settlement 2 M. & S. 338 

c. 31 Broker. Bristol 2 H. B. 556 

4 C.21 Alien 4 T. R. 309 

c. 24 Bankrupt f.... 1 T. R. 93 

c. 28 Distress IT. R. 445 

T II 1 I r|. . r7 T. R. 118 Ejectment. IV. 2 

Landlord and Tenant -J J 

Ejectmot. Rent in Amur lyectment. 

Double Value 9 E. R. 310 Debt. I. 2 -243 

Double Value lOE. R. v50 

|15 E. R. 28G Fjectment.^ VIII. 

Re-entry for nonpayment ofj ^ M &S 528 
Rent I" 

^ f 1 B. P. 310 Executors. II. 2— 

Tenant bolding over < ^^07 

Double yearly Value 1 N* R* J74 Debt. fl. 5 — 243 

.5 c. 18 Attorney 3 Taunt. 1G7 

r4 T. R. 281 (’ertlorari. 11. 1 — 

c . 1 9 Cert iora ri, Recogn i z anccs . . . < ^ 7 9 

(8 T. R. 218 Costs.XIl,7— 22() 

fS T. R. 180 1 *oor Removal. V. 

1 ) (r) 14—558 

Order 01 Removal ^ 2, y (h tioran. II. ;i- 

( 1:9 

Certiorari 1 E. R. 300 

Poor Removal 2 11. U. G8 

,.2(. Pilots P 

Pilots 7 T. R. IGO 

Thames River 8 T. R. 240 

T. K. 338 Practice. I. (c) 1 

• J — 1> / 0 

Process 1 H. P*. 160 

Process 9 E. R. 528 

Process 2 B. P. 38 

Process 1 Taunt. '124 

5 1 War.h. 272 Practice. I. (c ) 9 

I 577 — 571 

f 1T.R.9;3.112. 

c. 30 Bankrupt •{ 158.361 Bankrupt. X. (o') 

I 481 3_132 

Bankrupt. Set-ofF. 3 T. R. 507 

Bankrupt-Plea by '!'• Bankrupt. X. (J) 3 

Mutual Credit T. R. 212__Sctt-ofi; II. (e) 4-- 
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Year of Reign. Title and Subject. term reports. this digest. 

George II. (continued,) 'litle. Page. 

! 5 T. R. 1.S7 

OQO 58 

288 Bankrupt. X. («) 

656 8—129 

Bankrupt j® Bankrupt IX. («) 

* t 12—129 

r , f6T. R. 2S3 

{7 T. R. 27 Statutes. II. .S-G59 

G7 T. R. 308 Bankrupt. IV. I — 

) 380 114 

Bankrupt J 458 Bankrupt. VJIl. 

J 498 (rt)2— 124 

V Error. II. 9 — 297 

Bankrupt Arrest 8 T. R. 475 

ri II. B. 29 Gaming. 4 — 352 

] elJZZSnkni;!; 

t —132 

f2H.B. 1. 4.59 

Bankrupt < — 553 Bankrupt. X. (b) 

t 7--131 

Bankrupt 1 E. R. 23. 27 

( 3 1^. R. 22 Bankrupt. IV. 4 

Bankrupt Bond < 5 — 1 14 

t Bond. VI. 7— 169 

Bankrupt 4 H. R. 430 

Bankrupt 5 E. R. 407 Action. I. 7 — 6 

Bankrupt-Pica Bankrupt. X^^(i) 

Bankrupt { ^ E. RJ58^ 

r9 E. R. 82 Bankrupt. X. (i) 5 

] 498 Bankrupt. VHE 

( (/) 1— I2G 

Bankrupt 10 E. R. 63 

Bankrupt |11 E. R. 274 Bankrupt. I. 12- 

Bankrupt Bankrupt. 

Bankrupt 14 E. R. 198 

^15 E. R. 248 Attorney. V. 12 — 

( 83 

Bankrupt J ^ 

f 619 Bankrupt. X. (e) 

4—132 

Bankrupt 16 E. R. 225 

Bankrupt ( 1 M. & S. 182 Bankrupt. 

flB.&P. 48. 

1 95. 428 Bankrupt. X. (d) 

Bankrupt J 4 132 

j 450. 4G7 Bankrupt. X. («) 9 

t —129 

‘ Bankrupt 



TABLE OF STATUTES. 


^3 


Year of Reign. Title and Subject. 

TERM REPORTS. 
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George IL {contimied.) 

Vol. Page. 

Title. Page, 

5 c. 30 Bankrupt 

2B.&P.2-9,n. 


Bankrupt 

|3 N. R. 197— 

—Bankrupt. III. 2 — 
112 

Bankrupt 

Bankrupt 

2 B. & P. 4 

2 B. & P. 4, r> 
f 1 Taunt. 7 1.74. 


Bankrupt 

< 85— 

—Bankrupt. X. (e) 2 


i 

—133 

Bankrupt 

1 Taunt. 478 


Bankrupt — Costs 

2 Taunt. .S21 
r.3 Taunt. 47. 


Bankrupt 

< 478 — 

—Bankrupt. X. (e) 3 


1 

—133 

Petitioning Creditor 

Petitioning Creditor 

4 Taunt. 201 
f 5 'I'aiint. 50. — 

-Sett-ofi: II. (5) 1 1 

i 

—027 

Bankrupt 

|1 Marsh. 184 

-Sett-ofl: II. (e) 10 
028 

6 " c. 31 Bastards 

r2 T. R. 370 — 

—Bastards. IV. 11 — 

i 

141 


r5 T. R. 1.56— 

—Certiorari. I. 3 — 

Bastards 


178 


J 373 — 

— Evidence. II. 0 309 


) 

dastards. III. 4 — 



140 

Ihrof^nizances 

t 0 T. R. 147 — 

—Bastards. IV. 9 — 


i 

141 


Order of Filiulioii f ^ E. 58 Bastards. IJl. 5— 

I 140 

Parish Indemiiilv 5 ^ E. 110 Bustards. IV. lO — 

} 141 

Bastardy fS F. K. 193 Bastards. III. 3— 

1 140 

13 E. R. 55 Bastards. III. 7 — 

140 

1 M.& S. 310 Bastard# IV. 8— 

Ml 

418 Assumpsit. IV.(//) 

7-07 
Stock Jobbinc'. 1 
— 662 

178 Practice. VII. (c) 

30—584 


Paris! 1 OflTicers . 
Bastards 

c. 8 Srot'K Jo Bin NO. 


Slock Jobbings 
Stock Jobbiri‘j^ 



Stock Jobbinj^. 3 
— 00:2 

-Stock Jobbing’. 2 
. --662 

610 Agent. I. 2 — 30 

Stock Broker,.... 2 IL B* 550 

r. , T II f4 E. K. 007- 

Stock Jobbing I 

Stock Jobbing 5 E. R. 107 

Stockjobbing 8 E. R. 304- 

'I B.& P. 222 


Stock Jobbing. 4 
—002 


Stock Jobbing 


VoL. II. 


D 


“Usury. II. 3 — 096 
-Bills of Exchange. 

X. (i;) 11—158 
Pleading. II. (c) 
7—513 
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THIS digest- 

Title. Page. 


Year of Reign. Title and Subject. teem reports. this digest 

„ , . Vol. Page. Title. Page. 

(lEORGE 11. { continued .) 

7 c. 8 Stockjobbing 2B. &:1^287 

. ^ ^ riT.U. 18.75 Carriers. 1. 11 


c. rt Shipowners. 


C T. B. 374- 


176 

-Penal Statutes. (^) 
1—509 


c. 19 Hops I 1—509 

c.'20 Mortgagor 7 T. R. 186 

Mortgage 4 Taunt. 887 

^ , (5 T. R. 169 Indictment. II. (t/) 

c 21 Felony | 6—365 

Assault with intent to rob ... 3 B. & P. 107 

c. 22 Forgery [ 3 B. &P. 313 

C. 13 Copyright 5 T. R. 42 

c. 16 Damages 5 T. R. 343 

Hue and Cry 12 E. R. 244 

„ ^ ^ c 1^ 

Hue and Cry. Execution 3 g\ 

C.24 Sett-off. Bond 3 T. R. 65 Set-oO: IV. 1-630 

Insolvent Debtors 7 E. R. 89 

_ , . , ^ ^ C 3 Taunt. 82 Statutes. HI. (if) 1 

c. 5 Irish Statute. Judgments ...< — 6u ) 

c. 18 Forgery C 1 B. &. P. 379 

Forgery |2N.R. 93 

c. 23 Excise 5 T. R. 251 pAcise, 2— JJl 

c. 35 RevAiue Officers. Assault, f a t R doo 

Trial i 

c. 36 Charitable Uses 4 T. R. 264, 5 Devise. VI I. 

Charitable Uses 6 1'. H. 32S Drvi.se. l\ . 1-262 

^ . • f 10 E. R. 409 Dllapidalioiis. 3 — 

Mortmain 

c - , TTV -1' 1 .. 1\7 E ,V» 


IliKiandCrv. 1 — 
361 

•Set-off IV. 1-630 


Mortmain . 


Augmented Curacy... j 

c. 38 Bribery 3 T. R. 6 


Evidence. IV. 1 > 
—311 


c. 28 Stage Entertainments 


Stage Entertainments 


c. 19 Landlord and Tfnan j 


Landlord and Tenant 


1 5 'r. R. 242 Agreement. 1 1. 5 

\ -M 

G T. R. 28G Penal Statutes. (A) 

1— .509 

1 T. R. 647 — — Ijeetmcnt. VI. 4 

—293 

13 T. R. 643 Variance. 11. (b) 

I 23— 703 


I 1 T. R. 647- 
4 3 T. R. 643- 


Landlord and Tenant J ^ T. R. 738 Ejectment. ^.12 

Replevin. Pledges 4 T. R. 434 

Replevin 5 T. R. 196 

Distress. Costs 7 T. R. 500 Costs. XL 4 — 225 

Use and Occupation 8 T. R. 327 

Use and Occupation 1 11. B. 13 Trover. H. 9-690 

Distress. Sale of | ^ 

j 467 

r2 H. B. 36 ^Variance. 11. {h) 

Replevin i , 

\ 548— Replevin. L 0-614 

f 563 

Avowry 6 E. R. 437 

Landlord and Tenant. Double f q t- c^iq 

ReiUl® 312 
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11 c. 19 Landlords 


Title and Subject. term reports. 

Vol. PaL^e. 


THIS DIGEST. 

Title. Page. 


c. 19 Landlord and Tenant. Double Cjq^ p 

Rent \ • • 

Distress 11 E. R. 395 

— X 

Ejectment 1 B. & P. 570 



Replevin . 


f 2 B. & P. 381 Replevin. II. 2-614 

1 466 

f 1 N. R. 56 Renlevin. III. 6 — 

1 ' 615 


Landlords \ 

Rent due to Executors of Te- i 
nant for Life ■ 


Use and Occupation. 


12 c. 13 Attorney. Prisoner. 
Attorney 


2 

N. R. 

S5S 


* 

1 

Taunt. 

210- 

Statutes. 

III. rd) 





1 — ot>0| 

3 

Taunt. 

331 



5 

Taunt. 

2.5- 

Use and 

Occupa- 




tiOM. 

1—691 

5 

Taunt. 

451 



7 

T. R. 

671- 

Attorney. 

III. 11 





—80 

2 

H. B. 

589- 

Attornc}^ 

. VL 10 





—84 

4 

Taunt. 

193 




:5 T. K. 338- 


c. 28 Gaming . 


-Certiorari. V. 5 — 
182 

Gaming. 5 — 352 


Gaming 2H.B.45.308 

c. 29 Sussex i'x . n nty Rate 4 T. R . 225. 461 

County Bridges 5 T. R. 281 

Bridges 7E. R. 593 

County Rates H E. R. 172 

^ ^ C 13 E. R. 117- 

County Kates < 

Bridges 5 Taunt. 291 

C.36 Copyright T. R. 509- 

c. 4 Seamen. Prize ^ 

T c 5 ^ — 

c. 17 Impressment. Seamen < 

Apprentice — Impressment of ^ 

T , 1 6 E. R. 238- 

Seamen. Impress 

c. IS Ceutiorahi 1 T. R. 82. ?i. 

. C4 T. R. 281— 

Certiorari j 


c. 36 Copyright 

13 c. 4 Seamen. Prize 


. B. 179. 
—191 


5 E. R. 38. 58 — 

6 E. R. 238— 
8 E. R. 27 — 


c. IS Certiorari 1 T. R. 82. 

. C4 T. R. 281- 


Certiorari 

Certiorari 

Certiorari 


V5T. R. 279 — 
V8T. R. 219 — 


&,ti«n.ri p E- 

Constable Rate. Corporation HE. H. 168 

D2 


-County Rate. 1 — 
211 

-Literary Property 
8—467 


-Impressment. 9— 
362 

-Habeas Corpus. I. 

8—356 
-Impressment. 10 
—362 

-Habeas Corpus. I. 

2—355 

-Certiorari. 11. 4 — 
179 

-Certiorari. II. 5 — 
179 

-Certiorari. II. 4 — 
179 

-Certiorari. II. 6 — 
179 
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Year of Reis*n. Title and Subject. term Rr.HOitTs. 

r- If f j \ 

Georgk 11. (conlinued.) 

ri5E.R. 339 

13 c. 18 Glass. Certiorari ^ ‘^^9 

^ . flM.&S.631 

Certiorari < 

c. 19 Horse Races 4 T. R. 1 

Horse Races 6 T. R. 499 

Horse Races 1 H. B. 219 

Gaminir '2 H. B. 45 

Horse Racing 2 B. & P. 51 

C.24 End Gatherers 2 T. R. 736 

c. 27 Trad i 11 with Enemies 6T. R. 38. 42 

c. 28 I m]^rtssrnen1. Green /flnt/ Trade 9 E. R. 44 

14 c. 6 Outlawry, (-onvictioii. Sheep ^4 T. R. 521 

Stealing \ 

c. 10 Court of Retjuests 

Court of Requests ^<2 H. B. 220 

Court of Requests 2 B. & P. 589 

c. 17 Judgment of Nonsuit 

Notice of Trial 

\ 553 

Nonsuit 5 T. R. 400 

Jiid^^nieiit. Nonsuit 7 T. K. 179 

(I IJ. B. 101. 

Trial ; ^527 

Nonsuit 2 H. B. 277 

Nonsuit 1 E. R. 346 

Trial \ 12 E. R. 428 

Jiidt^finent. Nonsuit IB. &P. 103 

C.20 Recovery 5 E. 177 S 

Com moil Recovery 2 H. B. 46 } 

Special Occupant 

Occupancy 8 E. R. 186 

c. 43 Por/«;/ioM//i Waterworks |^15E. R. 3/2 

15 c. 13 Embezzlement ^ 

Bank Notes ] N. R. 96 

c. 28 Counterfeit Money 1 T. R. 225 

Counterfeit Money J ^ ^ 

16 c. 15 Transportation 2 H. B. 222 

c. 18 J ustices of the Peace 4 T. R. 71 

17 c. 3 Poor Rate 4 T. R. 368 

c. 5 Vagrants } 2 T. R. 190— 

Vagrants — 

House of Correction 

Vagrants ^8T.K.2q.l73 

' Vagrants ^ 5 E. R. 339 — 


THIS DIGEST. 

Title. Page. 


Certiorari. IV. 1 1 
—181 

-Certiorari. II. 7 — 
179 

-Wager. 6—715 
-Gaming. 7 — 353 


-Wager. 8—715 


-Statutes. 1. 15-658 
•Outlawry. IV. 1 — 
491 

-Costs. II. [h) 9— 

215 

Costs. 11. [h) 16 — 

216 


-Practice. VII. (c) 
8—582 
-Practice. XI. («) 4 
—58? 

-Replevin. V. 1-616 


Practice. VII. (c) 
17—583 
Costs. 111. 14-218 


Recovery. II. 4 — 
608 

-Special Occupan- 
cy. 2 — 651 


-Statutes. III. [n) 
1—661 
-Iiidicunent. II. [d) 
4—365 


-Indictment. VIII 

5—371 


-Bail. V. 2—107 

-Justices of the 
Peace. III. 4—445 
-County Rate. 4 — 
242 

-Conviction, (c) 5 
. —194 
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War of Reign. Title and Subject. tf.rm reports. this dioest. 

^ . ,, Vol. Page. Title. Page.. 

(nEORGE II. {continued.) ° 

_ 1^ f6T. R.727 

1 7 c. 17 hast Indies i |jj 

... o flILB.r79. 

0.34 Seamen. Prize »....< 

Vl T. R. 369. 

n Poor Rate. II. (/) 

0 , 38 Poor — Overseers J I r,t25 

SZ T. R. 623 Statutes. IM. (o) 

Pf'O'' I 3— GG'2 

Jurisdiction 4 T. R. 225 

Overseer's Accounts 4 T. R. 246 

Jurisdiction 8 T. R. 583 Costs. XI 1. 9— 22G 

Poor- — Overseers 2 E. R. 170 

^ ^ n5 E. R. 200 Pod* Overseers. I. 

Overseers Accounts 4 ^ 

, , n5 K. R. 632 Poor Rate. 11. (/) 

Overseers Accounts -j 

,, , . , ri6E. R. 374 Poor Overseers. I. 

Ov.Tsf crs Accounts | (rf) 5— 518 

Overseers 2 M.&S. 344 

,,, r5 T. R. 370 Conviction. U7) 11 

e. 40 Xaval Stores -j ~194 

Naval Stores 8 E. R. 53 

fOlL R. 323. 

18 c. 18 Election. Perjury ^ 327 Indictment. V. (r/) 

^ 18—3/0 

Hustings 2 M. & 8. 213 

c. 26 hast India Comjiany 3 B. & P. 55 

c. 33 (’arts. Penalty 4 3\ R. 573 

c. 34 Horse Racing 2B. & P. 51. \Vagcr. 8 — 715 

c. 36 Trading with Eaeinios 6T. 11.43 

If, C.S0 to, , 5> "• »1— l’«»l Acli^lIL 

,..:s )i„..ui,.’ «■ 

Bankrupt 5T. R.198 

Bankrupt 8T. R. 201 

Bankrupt P II. H. SU Bankrupt. VR(«) 

Bankrupt j 7 E. R. 154 Bankrupt. VH.g) 

Bankrupts-BilLs of Exchange J” ’27 Bankrupt. VU.g) 

Bankrupt ^ 9' t* 

r 398 Bankrupt, VII. ffl) 

\ 9 124 

Bankrupt V3 B. & P. 237 Bankrupt. VII.(«) 

( 11—124 

Bankrupt 5 Taunt. 445 

Bankrupt |1 Marsh. 128 Bankrupt.VR (a) 

c. 34 Seizure of ships — Customs ... 5 T. R. 114 

Smuggling .- 12 E. R. 244 Smuggling. 9-650 

Execution J J" 

C.37 Insurance St.R.114 
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TABLE OF STATUTES. 


Year of Reign. Title and Subject. 

George II. {continued,) 

19 c. 37 Insurance 

Re-assurance 

Insurance 

Insurance 


TERM REPORTS. THIS DIGEST. 

Vol. Page. Title. Page. 

(2 T. R. 161 Insurance. IV. {d) 

1 1—398 

j 3 T. R. 266 Assumpsit. V. (d) 

i 3—69 

6 T. R. 4S3 

7 T. R. 160- Insurance. V. (/>) 

1—399 

3 T. R. 13 Insurance. XVI. 

(a) 7-431 

23-160 Insurance. IV. («) 

1—396 


20 


21 

22 


c. 3 

c. 19 


c. 37 
c. 46 
c. 4 

c. 28 

c. 33 

C.44 
c. 46 


c,47 

t 


Insurance .J 

2E.R.114— 


i 

387 


Rc-assurance 

3 E. R. 293 


Insurance | 

4 E. R. 396 

-liiKurance. XVI. 

(«) 17 — 432 

Insurance | 

,3 B. & P. 84 ■) 

' 2 N. R. 277 j 


Re-assurance.. ) 

1 Taunt. 48 

-Insurance. V. (a) 

\ 


1—399 

Insurance — Interest j 

2 Taunt. 241 

1 


( 

Policy — Payment into Court j 

^2 Taunt. 317 

1 

-Payment into 
Court. 1. 7 — 503 

Policy ] 

1 3 Taunt. 515 — 

-Insurance. IV. (c) 
t—SOS 

Wager Policies 

■ 5 Taunt. 107 

Payment into Court 

5 Taunt. 203 


Window Tax 

6 T. R. 434 


House Tax 

1 N. R. 281 


Apprentice — C ommitment... 5 

7 E. R. 376 

-Habeas Corpus. 

1 


11. 4—357 

Labourers — Jurisdiction J 

[8 E. R. 113 

-Statutes. III. (k) 

i 

L 

1—660 

Apprentice-Conviclion-Collicr . 

( 12 E. R. 248 

— Apprentice. 1-56 

1 572— 


fl4 E. R. 601, 


Servants in Husbandry • 


— Justices of the 
Peace, III. 6-415 

Apprentice 

16 E. R. 13 — 
r2M.&S. 329 

—Apprentice. 4-56 

Magistrates ■ 

1 331— 

—Poor Settlement. 


( 

IV. (e) 68— 535 

Sherift— Process 

2 T. R. 1 


Transportation 

2 H. B. 222 


Insurance — Enemy 

6 T. R. 38-43 


Insurance 

3B.&P. 194 


Carrier 

6 T. R. 18 


Ships — Court Martial 

ri T. R. 516, 
1520, 527-543 


Soldiers exercising Trades 

Riot— Damages 

Attorney 

3 T. R. 135 
r5 T, R. 343 

17 T. R. 458 

CQ. H 5W1 

-CosU. II. (5) 28- 
217 

Southwark — Court of Requests < 

Southwark •••••••••#. 

8 £. R. 28 
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Year of Reign. 

George II. [continued.) 


Title anti Subject. 


TERM REPORTS. 

Vol. Page. 


THIS DIGEST. 

Title. Page. 


'2\ 


25 


V'*’" / r 

47 Court of Requests | 

■•••{' 


11 


21 

27 

30 

3:i 


40 


41 


. 45 
57 
6 

U 
. 24 
. 29 


Southwark . 
Perjury .... 

Perjury.... 


15 E. R. 647 Costs. II. [h) 

215 

B. & P. 11 Costs. II. [b) 

21G 

1 T. R. 67 


}\ estminster — J urisdiction ... 4 
Tower Hamlets 6 T. R. 


sex 

Court of Conscience , 


Court of Conscience. 


Court of Conscience. 


(5 T. R. 312— 

^ 317- 

2 M. & S. 282 

1 B.& P.189 

Indictment. V. («) 

13, 14-309 

[3 T. R. 452- 

6 T. R. 501 

3 T. R. 452 

[eT. R. 501 

— Costs. II. (6) 25— 
217 

8 E. R. 29 

f 14 E. R. 301- 

fl B.&P. 12- 

Costs. II. [b) 34— 

217 

i 75-223- 

Costs. II. [b) 20- 

216 


Court of Conscience 2 B. & P. 29 

(!ourt of Conscience. 2 Taunt. 170 

Excise — Spirituous Liquors... 5 T. R. 251 


-Excise 3-321 


Excise 

J ■ ;.ST1CE OF THE PeACE-NoTICE 

OUlcer — Notice 


3 Taunt. 226 Perial Statutes, [i) 


5 T. R. 18 
r7T. R.270^ 
J G31 

^2 II. B. 114- 


.Jii-ticf of Peace — Constable- f 5 £. R, 1]5 

Action I 233—445 
Constable — Demand of War- 1 


rant 


6 E. R. 28 


Order of Bastardy 9 E. R. 364 

( 'iq)y of Warrant 2 M, & S. 260 — 

Copy of Warrant ( B. & P. 39 


158 


1—509 


—Action. IV. (a) 1 
—10 

-Action. IV. (b) 7 

-a 


-Action. V. I-ll 

-Evidence. V. («) 
2— 3J1 

-Action. IV. (a) 6 
—10 


Notice of Action ^ ^ B. & P. 551- 

Borough Magistrates ^ 3 Taunt. 167 

Justices of the Peace f 5 Taunt. 15 

I 37 

Larceny 3B. &P. 108 

1 H. B. 651 

Plantations — ^America ......... M H, B. 675 

Executors ^12 E. R. 252 

[Irish Statute) Judgment Taunt. 88> 

Inclosure Northumberland 2 ]VI. & S, 177 

Coroners S'^ Officers. III. [a) 

I 2—488 


Statutes, in. (^) 1 
—660 
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TABLE OF STATUTES. 


Year of Reign: Title and Subject. 

George II. {coniinucd.) 


TERM REPORTS. 

Vol. Page. 


THIS DIGEST. 

Title. Page. 


25 


26 


27 

29 


dO 


c. 34 
c. 36 


c. 2 


c. 6 


c. 13 

c. 19 
c. 27 
c. 28 
C.31 

c. 33 


c. 17 

c. 4 
c. 16 

C.34 

c. 37 

c. 5 
C.19 

c. 22 

c. 24 


c. 


Court of Requests, 'Birmingham 
Advertising Reward for stolen 
Goods 

Certiorari — Stage Entertai n- 
nient 

Prosecutor’s Expenses 

Salters Load Sluice Navigation 

Game — Perijdty 

Quarantine 

Corporation — Election 

Salvage — Wreck 

Order of Justices 

Excise — Penalty 

Licences — Alehouses 

Marriage Act.... 

Marriage Act 

Marriage Act 

Marriage Act 

King’s Bench Prison 

Prize 

Exportation of Anns 

Prize 

Inferior Court 

Mutual Credits 

Stamps 

Carts — Penalty 

False Pretences 

False Pretences 

False Pretences 

Threatening Letters 

False Pretences 

False Pretences 

Constable — Militia 


1 


4 Taunt. 150 
4T. R. 418 

5 T. R. 242— 

()2G Certiorari. IV. 6- 

181 

6 T. R. 238 
4 T. R. 730 

2 E. R. 333 Game. III. (h) 3 

—351 

4 T. R. 202 Indictment. VlII. 

2, 3—371 

2 jM. & S. 583 Corporation 111. 

{a) 11—203 

8 E. R. 57 
8 T. R. 182 

3 T. R. 560 

3 T. K. 560 Excise. 5, 6— 321 

I T. R. 96 Bastards. II. 3— 

139 

Marriaoc. 1 — 479 


-Marriage. 3 — 479 
-Marriage. 2 — 479 

-Olikers. 1. (//) 10- 
4 Si 


-Inferior Court. 3 
—376 


10 E. R. 202. 

282- 

11 E. R. 1- 

2 M. S. 560 
p T. R. 509- 

S M. B. 179 

5 Taunt. 433 

rl 11. B. 179- 
I 191 

[6 T. R. 242- 

^5 Taunt. 56 

1 N, R. 276 
4 T. R. 573 

[2 T. R. 472 Certiorari. IV. 7- 

IHI 

3 T. R. 98 Indictment. IV. 

(«) 1-367 

2 E. R. 30 Indictment. IV. 

{a) 6-367 

6 E. R. 131 

2 M. & S. 379 

384 Indictment. IV. 

(rt) 7-367 

4 Taunt. 265 
1 T. R. 682 


U c. 10 Navy Agents | ® Shipping. VI. 17- 

Forging Seamen’s Wills 4 Taunt. 277 

c. 11 Deed — Indenture 4 T. R. 770 

Servants in Husbandry, 

Apprentice 

c, 17 Constable — Militia 1 T. R. 682 


8E. R.117— * 

123 

4 Taunt. 879 
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Year of Reign. Title and Subject. 

(George II. [continued.) 


TERM REPORTS. 

Vol. Page. 


THIS DIGEST, 

Title. Page. 


31 

n 


-33 


C.22 

c. 32 

c. 45 

c. 17 

c. 25 
c. 28 


C.20 


Forgery 2 N. R. 93, w. 

f4 E. R. 346 Statutes. III. (;») 

Vendors of Plate < j (jgj 

Hermondsey Poor E. R. 8 

Excise-Conviction-Suininons 14 E. R. 267 

fill. B. 179- 

Prize I ] 9 I 

r2 T. R. 512 Penal Action. II. 

Sheriff < — *712 8-506 

Sherifl'— Fees 3 T. R. 417 

Arrest — Imprisonment 4 T. R. .556 Arre*st. VI. ,3 — 61 

r 4 T. R. 231 Insolvent Debtors. 

810— II. [a) 5-382 

I.onD.s’ Act - Prisoner-Dis- ! 3 ^^ Insolvent Debtors. 

I II. {b) S-im 

7 T. R. 4.54 Insolvent Debtors. 

[ 111. 1-384 

Lords’ Act — Prisoner 1 H. B. 102 

Insolvent Debtor 7 E. R. 86 

(13E. R.19— 

Lords’ Act < 1 90 Insolvent Debt cl’s. 

I 11. [a) 6-382 

1 B. & P. 143 Insolvent Debtors. 

III. 4-384 

Lords’ Act ^ 92 Insolvent Debtors. 

270-336- II. (6) 6-383 

423 

Lord.s’ Act '3 B. & P. 184 

Lords’ Act 1 N. R. 306 

Extortion 2 B. & P. 88 

Rxtortion 2 N. R. 59 Arrest. VI. 2—60 

Arrest 4 Taunt. 609 

Parliament 2 M. & S. 216 


(JEORGE 111. 


2 


4 


c. 15 
c. 19 

c.20 
c. 25 

c. 28 

c. 86 
c. 15 


C.24 
r. 33 


Fisberies — Impress 

Game — Penalty 

Game — Penal Action 

Constable — Militia 

Ransom 

Receivers of stolen Goods 

Liverpool Harbour 

Elections 

Elections 

Franking Letters 

Trader-Privilege of Parliament 


{ 

{ 

{ 


6 E. R. 240 

2 E. R. 333 Game. III. (5)3- 

351 

7 E. R. 516 Game. III. (5) 1- 

351 

1 T. R. 682 

8 T. R. 273 

2 T. R. 77 Indictment. II. 

(rf) 7—365 

12 E. R. 439 

8 T. R. 246 Statutes. III. (/) 

1-660 

1 Taunt. 128 Penal Action. III. 


9—506 


2 B. & P. 140 

2 H. B. 372^ Pleading. II. (d) 

2 — 514 : 
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TABLE OF STATUTES. 


Year of Rcigu. 


Title and Subject. 


TERM REPORTS 

Vol. Pacre. 


THIS DIGEST. 

Title. Page. 


(iEORGElII, [continued,) 


Hackney Coaches...... 4 T. R. 449 

Gloucester Poor...., 5 T. R. 347 

T. 15 T. R. 159- 


Fish ERY — Conviction 


Servants in Husbandry. 


hath Water Act 

Inclosurc — 11 ighvvay s . . 
Coals 

River Thames — Bridges 


Sessions. 6-4523 
Justiee^ of i'eace. 
111. G^-445 

Appren!-s<'. 2— 5G 


^ p y 5 T. R. 159 Justices of Peace. 

^ 1 I. 2—443 

risHERY-Conviction J* ^78 Conviction. 10 

Fishery — Inclosed Grounds... 5 Taunt. 441 

Fishery 1 Marsh. 127 Fisheries. 8-337 

Post Office... 3B. & P. 316 

Soap Duty 1 B. & P. 189 

Slainpi — Lieenees 3 T. R. 560 Excise. 4 — 321 

Artificers 6 T. R. 509 

Conviction — Collier 12 E. R. 572 Sessions. V^ 6-623 

Servants in Husbandry J ■’'"‘"‘n/’ 0~ 4Ti 

Apprentice 16 E. R. 13 Apprni!'-- . 2-56 

Jfncun Trade 1 R. & 1>. 269 

Bath Water Act | *4 E. R. 609 Foot Rate il. (e) 

I V — o23 

Inclosurc — Highways 5^ Highways. UI. 

[ — 3o8 

Coals 4 E. R. 388 

(4 T. R. 2 Taxes. I. 5—667 

River Thames — Bridges J 4 Statutes. 111. (/) 4 

t ' 

Taxes— Exemption 8 T. R. 468 Taxes. III. 2-G69 

Copyright 5 T. R. 42 

Carrier — Turnpike 6 T. R. 18 

Highways 6 T. R. 632 

Hackney Coaches 4 T. R. 448 

Post Office P B. & P. 311-- Post Office^2. 3. 

( 560-501 

Stonehouse Bridge Act 5 E. R. 356 

Transportation 2 H. B. 222 

Shoreditch 4 T. R. 701 Sessions. V. 4-62 J 

Bridglington Inclosure Act ... 8 E. R. 38 


560-561 


-Sessions. V. 4— 62J 


Crown Land — Limitalioa of jn E. R. 488 Ejectment. V Hi. 

time I 17—296 

Burning Mills 3 E. R. 457 Btek Act. 2-170 

Paving Mart/'le-Bonne ® Suiutes. 

Paving 3 B. & P. 133 

Corn 4 T. R. 751 

tt 1 4 -. 1 r4 T. R. 447 Justices of Peace. 


Paving Mari/~le~Bonne, 


Hackney Coaches 

Hackney Coaches 3 B. & P. 383 

East India Company 6 T. R. 727 

East Lidia Company 1 B* & P. 274 

Privilege of Parliamerit | ^ ^688 

, n B. & P. 81- 


111. 3—445 


-Practice. I- («) 4- 
568 


c. 114 Leeds and Liverpool Canal Act 


c. 22 Paving Rate 


c. 29 Paving and draining London 


5 E. R. 325 
3B.&P.131 


& p. 131 Statutes. 111. (/) 3 

— 661 

T. E. 4— — Stattites, III. (/) 4 
—661 
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Year of Reign. Title and Subject. temvi REPoaxs. this digest. 

George III. (cow^iTJMPd.) lage. litle. Page. 

13 c. 33 Insolvent Debtor 1 T. R. 80 

( 1 H. B. 30, 77. 

c. 47 Bankrupt "< 3 B. & P. 3-5- 

L 10 

T’ . 11* y ^ P* I4ti 

c. / 1 Forestalling | ^ ^ 

13 c. il Alien 4 T. 11. 309 

c. 44 East India Company^ 3 B. k P* 60 

c. 50 Southampton Poor 5 T. R. 549 

To T. R. 501 Attorney. V. .5-S3 

C. 51 Wales )l N. R. 367 IVaetice. VII. (c) 

Wales,,.,. j 31 — 583 

Wales C3M.&S. 371 

c. 63 East India Company TO T. R. 737 

East India Judicature \ 13 E. R. 439 Limitation of Ac- 
's tions. Ill (a) 7-464 

India J 1 B. & P. 177 Witness. V. 9 — 

L 7in 

c. 68 Penalty 3 T. R. 448 

c. 7 1 Coiirnt* — Felony 5 T. R. 317 

5 3 T. R. 260 Certiorari. ^ 

513 ilighvvays. \i. 1 

—360 

f5 T. R. 16 Tolls. I. 6— 676 

\5 T. R. 373 Costs. XII. (/) 1 

Highways \ -236 

i 626 Sessions. V. 13 — 

L 621 

Highways 6 T. R. 344 Costs. XII. 2-226 

Surveyors — Highways Highways. II.^l- 

IliShways ] Sessions. V. 14— 

° ^ I 624 

Highways Highways. IV. 

Wavs H E. R. 64. 67 Justices of Peace. 

I II. 7—444 

Stopping Highways — Appeal Sessions. V. 15 — 

Highways 3 E. R. 151 

Surveyor of Highways ^ Highways. II. 2- 

Highways f 8 E. R. 394 Highways. IV. 2- 

u- , I 359 

Highways 12 E. R. 366 Highways. V.1.359 

Surveyors — Power of 5 Highways. III. 4 

n . . t ■ —^*59 

Presentment 13 E. R. 258 

Highways J H. R. 215 Highways. IX. I- 

l 361 

Highways f 1 M. & S. 411 Sessions. V. 17— 

Highways— Appeal 1 2 M. & 

Highways 2B. k P. 392 
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TABLE OF STATUTES. 


Year of Reign, 


Title and Subject. 


George III. {continued,) 


TERM REPORTS, 

Vol. Pace. 


c. 78 Highways — Replevin < 

Diverting Roads 5 Taunt. 634 

^ n Marsh. 261- 

Highways < 

c. Ixxviii {Local) Carlton Inclosure 1 Taunt. 345 

on ^ . C 7 E. R. 533- 

c. 80 Game — Penalty— Detainer ... < 

c. 84 Turnpike — Apportioning Fine 2 E. R. 413 

Settlement — ^'lurnpike 

o f 11 E. R. 93 


THIS DIGEST. 

Title. Page. 

-Replevin. IV. 2 — 
616 

-Highways. IV. 3- 
359 


on ^ • f 7 E. R. 533 Game. III. {b) 2- 

c. 80 Game — Penalty— Detainer ... < ^ 

c. 84 Turnpike — Apportioning Fine 2 E. R. 413 Turnpike. 7 — 693 

^ ^ t,, f 5 E. R. 333 Poor Settlement. 

Settlement — 1 urnpike ^ jY 

Turnpike Gate — Settlement... E. R. 93 Pom SVttle^n^^^ 

Turnpike-Additional Horses 11 E. R. 484 Turnpike. 6 — 693 

Turnpike 1 M.&S. 514 Turnpike. 8 — 693 

Exemption from Tolls 5 Taunt. 340 Tolls. 11.4 — 678 

c. 48 Wagers — Insurance 3 T. R. 693 Wager. 2-3 — 715 

Insurance 2 F*. R. 391 

Life Insurance 9 E. R. 75 

c, 77 Bankrupt 2 B. & P. 10 

„ T. A.,, T.. W... f3 T. R. 458 Party Walls. 1-2 


C.78 Building Act— Pahty Wall 

Party Wall ^^0— -Party Walls. 8- 

(8 T. R. 215 

Party Wall < 602 Party Walls. 7 — 

I 499 

Building Act 9 E. R. 323 Costs. XI. 5—226 

Building Act E- 32'— Party Walls. 9-^ 

Building Act — Appeal 16 P). R. 310 Sessions. V. 5-623 

Party Walls 1 B. & P. 303 

Building Act Party Walls. 10- 

(5 Taunt. 21 — 

Biiibliiirr Art-— Nntirf* J Ql P;irtv Walls. 12. 


Parly Walls. 10— 
500 


Building Act — Notice ^ 91.93- 

Nuisance 5 Taunt. 465 

Building Act P ^“rsh. 140- 

c. 79 Interest — Colonies 3 T. R. 425— 

c. 61 Patent 8 T. R. 96 

Patent 2 H. B. 470 


-Party Walls. 12, 
13. 500 

—Action, on the 
Case. II. {h) 3-16 
-Usury. I. 7 — 695 


America . 


5 3 T. R. 477 Statutes. III. {a) 1 

I —659 


Prize j J II. B. 171,- 

I 179-192,3 

f2 T. R. 89 Certiorari. IV. 8 

c. 30 Stealing Deer 3 ^ 

® j 285 Certiorari. VI. 1 

( 182 

Stealing Deer t 1 M. & S. 446 Mandaniu-s. n.J5 

Deer ' 1 N. R. 6 

c. 34 Stamps 6 T. R. 317 

Stamps IN. R. 276 


6 
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Year of Reign. Title and Subject. 

George III. {continued,) 

17 c. 18 River Thames. — Tolls — Rate 

c. 26 Annuity Act 

Annuity 

Annuity 

Annuity 

Annuity 


TERM REPORTS. 

Vol. Page. 

|4 T. R. 21- 


fl T. R. 267- 

\ 559—733 

j 2 T. R. 366. 

I 603 

(3 T. R. 298 
< 554- 

(4 T. R. 463. 

1 500. 585. 660- 

( 791- 


791- 

5 T. R. 9-139 
284- 

473. 480. 597. 
598. 639. 641. 
678. 


THIS DIGEST. • 

Title. Page. 

-Poor Rate. II. (5) 
37--522 
-Scire Facias. I. 2 
619 


-Annuity. I. (c) 1 
— 4S 

— Statutes. I. 6 — 
658 

—Annuity. 11. 2-50 

-Annuity 1. («) 1- 
44 

(c) 17—49 


Annuity... 

Brokerage 

Annuity... 

Annuity... 

Annuity... 

Annuity... 


(6T.R. 335-443 

^ 474-545— 596 Annuity. II. 5 — 

(684-690 737 50 

r6 T. R. 261 Indictment.VI. (6) 

^ 3—371 

( 738 Annuity. IV. 5-51 

I '7 T. R. 195 Annuity. VII.l -55 

^205-248-551 Annuity. I. (c) 18 

I* —49 

8 T. R. 183. 

^ 185-422 

; 2 H. B. 12-283 
j 307-439 

1 E. R. 400. 537 


Annuity 

Annuity 

Annuity 

Annuity 

Annuity 



2 E. R. 87. 

137 

3 E. R. 463. 

500 555 

4 E. R. 85 

7 E. R. 529 

9 E. R. 135 


Annuity. I. (c) 12- 

49 

Annuity. I. (d) 1- 

50 


Annuity, 


11 E. R. 134 


Annuity 

f 12 E. R. 26S— 

— Annuity. VII. 

2— 

55 


ri4E.R. 445- 


Annuity 


— Annuity. I. (5) 39. 


1 


48 


fl B. & P. 62- 



Annuity 

J 208, 224, 396 
i 451,482— 

— Annuity. IV. 

7— 

Annuity 



0-6 

Annuity 

2 N, R. 141 



Annuity,, 

5 1 Taynt. 372— 

— Anniuty. IV. 

2— 

51 
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TABLE OF STATUTES. 


y ear of Reig^. Title and Subject. 

George III. [contmued,) 

17 c. 26 Annuity 

Annuity.. 

Annuity 

Annuity 

r. 30 Forgery ^ 

c. 38 Costs — Appeal 

r. 42 Bricks 

Stamp 

<r. 50 Auction 

Auctioneer 

c. .56 Notice of Appeal 

c. 57 Copyright 

Copyright 

c. 106 Appeal 

Turnpike Road 

18 c. 19 Costs 

c. 26 Prosecutor's Expenses 

«. 26 Mast India Company 

c. 36 Isle of Ely — Jurisdiction .... 

c. 47 Apprentice 

c. 52 Insolvent Debtors 

19 c. 21 Lottery 

c. 32 Bankrupt 

c, 50 Excise 

c. 56 Auction — Stamps. 

Auction 


TERM REPORTS. 

Vol. Page. 

2 Taunt. 231 

3 Taunt. 541 

4 Taunt. 323 — 


ri Marsh. 155 
^ 407,— 

i 478 

3B.&P.313 
8 T. R. 583 
I II E. R. 300 

^6T. R. 317 
5 6 T. R. 644 
|2 H. B. 555 — 

4 T. R. 583 

1 5 T. R. 41— 

^ 1 E. R. 361 

1 3 T. R. 776 — 

2 B. & P. 219 
1 5 T. R. 356 

6 T. R. 237 

1 3 B. & P. 55 

^ 1 E. R. 352 
5T. R. 716 
8 T. R. 49 

1 H. B. 66 

2 B. & P. 398 
ri4 E. R. 207^ 


1 N. R. 276 
6 T. R 644 

3 E. R. 337— 


THIS DIGEST. 

Title. Page. 


-Annuity. I. (/;) 35 
—48 

-Annuity. I. (//) ! 


-Annuity. IV, 4 — 
51 


-Assumpsit. I. (A) 

‘ 5 — 63 


-Auction. I. 7-86 
-Sessions.V.T — 623 
Literary Property. 

9—467 

-Sessions. V. 8 — 


-Costs. XII. 6 — 
226 

'Division. 4 — 286 
-East India Com- 
pany. 3 — 289 


-Conviction, {a) 
14— 192 
Conviction, {b) 
14—193 


— Auction. 111. L 


Auction Duty (6 E. R. 392— — Auction. 111. 2-S7 

‘ J3T. R.340, 

_ . f 1 H. B. 179, 

I 192.506.511 

Prize 2 H. B. 539 


C.69 Smuggling 

c. 70 Certiorari 

C.74 Transportation 

20 c. 23 Prize 

c. 28 Stamps 

c. 36 Apprentice ... 

c. 45 Levant Bill 


4 T. R.466 

i l II. B. 532 Certiorari. E 16- 

179 

2 H. B. 221 Ofii4rers. I. {a) 8 

487 

111.15.511 

2 li. B. 31— Legacy. 4 — 457 

{ 8 T. R. 523— —poor Settlement. 

IV. (rf) 3-535 

I B:&P,351, rr. 


8 
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Year of Rei^. Titk and SiJbject. 

George III. {continued.) 

20 c. 51 Post Horse Duty 

c. 64 Escape 

21 c. 5 Prize 

c. 15 Prize 

Prize 

Prize 

Prize 

c. 65 East India Company.! 

East India Company 
c. 74 Gloucestet' '9oov 

22 c. 25 Ransom 

c. 33 Stamps 

c. 35 Ransom 

c. 41 Division — County 


c. 47 Lottery — Stamps 

Lottery 

22 c. 47 Lottery — Affidavit 

Publishing Proposals 

Lottery 

Lottery 

c. 58 Receiver of Stolen Goods , 

Receiver of Stolen Goods, 
c. 64 House of Correction 


TERM REROftTS. 

Vol. Page. 

1 B. & P. 51 
2H. B.111 
8 T. R. 226 

1 T. R. 525 
4 T. R. 382 

C 1 H. B. 476— 
1484,511,518 

2 H. B. 539 
6T. R. 727 

3 B. & P.605 
5T.R. 348 

1 T. R. 80. 

1 N R. 31 
8 T. R. 273— 
f4T. R. 224 


THIS DIGEST. 

Title. Pjeje. 


-Admiralty. 11. 1- 


— Ransom. 7 — 607 
— Ransom. 1 — 606 


1 T. R. 222- 
1241,249; 265- 

' 450- 

'2 T. R. 617- 
I 654- 

p T. R. 222- 

|4 T. R. 228- 

"4 T. R. 414- 

1 H. B. 67 

2 1i. B. 17,27 
f5 T. R. 83- 


‘ I E. R. 309 
8 T. R. 173 


— Stamps, 11. 1 — 
651 

— Ix>ttery. 1 — 468 
— Lottery. 2—468 
— Affidavit.1-59-25 
— Conviction. («) 8 

—191 

— Affidavit. 1.60 — 
25 

— Lottery. 4 — 468 


-Indictment. II. 

{d) 9— 3G6 


Gaol. 2—353 


c. 83 

c. 13 
C.27 
c. 33 

c. 49 


c. 58 


Guardian of Poor. Bastardy... 
Guardian of Poor. Relief ... 

Artificers 

Court of Requests 

Middlesex. Court of Requests 

Stamps 

Stamps 

Stamps 

Stamps 


13 E. R. 55 Bastards. 111. 7— 

140 

• 2 M. & S. 325 Poor Relief. III. 7 

—526 

'6 T. R. 739^ Indictment. VII. 3 

—371 

' 2 H B 352 

\ 2 B. & P."29 Attorney. III. 8— 

I 80 

(ST. R. 006 Indictment. II. (i) 

[ 9— .304 

f2B.& P.383 Stamps. VI. 1— 

1 N.R.31 

1 T. R. 735 Lease. 1. 1—453 


Agreement Stamp 3 T. R. 524 Stamps. 11.2—051 

Stamp 5 T. R. 176 Stainps.11.3 — 053 

f 6 T. R. 317. 

Stamp ./ 452— —Stamps. II. 10 0.52 

I IV. 7-053 

Stamp 2 H. B. 31 Legacy. 4—15/ 

Sump 3 E. R. 304 

Stamp 8 E. R. 243 

Agreement Stamp 15 £..,R. 455 
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TABLE OF STATUTES. 


Year of Reign. 

georqe hi. U 


Title and Subject. 


TERM REPORTS. 

Vol. Page. 


THIS DIGEST. 

Title. Paffc. 


{continued, ) ^ ® ® 

f 2 B. & P. 15(K? Stamps. II. 9 — 652 

Stamp I 452 ^ 

Stamp 1 N. R. 276 

Stfmp 1 Taunt. 58 

Notice. Computation of Time 3 T. R. 623 

Notice. Revenue Officer ^’. 553 ’ 

■..T .. I 5 T. R. I Action. IV. (b) 1 - 


Notice. Excise Officer 


IH.B. 28. 244- 


Notice. Custom and Excise ( 1 H.B. 28. 244- 
Officcr I 

Limitation of Action 2 IJ. B. 14 

Notice of Action 3 B. & P. 552 

Notice of Action | 3 Taunt. 127- 


-Action. IV. (b) 1 - 
10 

—Costs. XI. 6,7, S 
—226 


. 1 T. R. 

^ T. R. 


y., .. pat Taunt. 127 Action. IV. (h) 6 

Notice of Action < 

w. , j 8 T. R. 26 Justices of Peace. 

J 111. .5-445 

Collector of Taxes. Com- f 1 M. & S. 482 — — Ofiicers. III. (a) 7 
inittee Man J — 489 

Birmingham Canal 7 E. R. .371 

Soldiers exercising Trades 3 T. R. 134 

Soldiers exercising Trades 1 T. R. 414 Sessions. V. 9-624 

r4 T. R. 457 Amendment. VI. 

.ITandamus. Information ) Information. 

t 376 

East India Company 5 T. R. 612 

East India Company 6 T. R. 727 

House of Correction 8 T. R. 174 

Carts Name of abode I * ^73— — Pena! Statutes. (*) 

Franking Letters 2 B. & P. 142 

Colton Duty 4 T. R. 553 

Policy of Insurance 1 II. B. 21, 22 

Limitation of Actions 2 H. B. 14 

Demand of Copy of Warrant 2 B. & P. 39 
Revenue Officer. Amends ... 4 R. 487 

.. . o r f 1 T. R. 255. 

Excise-Smuggling J Smuggling. 4-C.5(. 

Limitation of Actions 2 H. B. 14 

n B. & P. 187 Officers. II. (a) 5 

{ 267 -488 

Notice of Action.. Taunt. 127 Action. IV. 

Soap Duty; 1 B. & P. 189 

Land Tax 1 T. R. 147 Taxes. I. 1—667 

Apprentices 3 T. R. 323 

Servant's Taxes 6 T. R. 434 Sessions.V. 1 0-624 

Assessed Taxes... 2 B. & P. 391 

ri T. R. 313 

Insurance — Policy < 464 Insurance. VIII. 


Smuggling. 4-()5(* 


Officers. II. (fl) 5 
—488 


-Taxes. I. 1 — 667 
—Sessions.V. 1 0-624 


Insurance — Policy 


|1 T. R. 


Insurance 


Post Horse Duty 
Game — Costs 


riB. &P. 319 
I 352 

I 6 T. R. 75- 

1 T. R. 252- 


-Insurance. VIII. 
{a) 14—409 


-Post Horse Duty. 

12—560 
-Costs. XL 9 — 226 
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TERM REPORTS. 

Vol. Pa<je. 


Year of Title and Subject 

George III, {continued.) 

Game. Conviction 4 T. R. 768 


THIS DIGEST. 

Title. Page. 


9J^ 




c.»0 


rs T. R. 69 


r. .51 Post Horse Duty ^ 


C.59 

c, 72 
c. 80 


c.lO 
c. 16 

C.31 

c. 40 

c. 41 
r. 44 


. 57 


c. 59 

e. 59 
r. 60 


Turnpike. Venue ^ 

Post Horae Duty 8 

Post Horse Duty 

Lottery Act 


Post Horse Duty. 

1--559 

72. 442 Jurisdiction. 1.2 — 

441 

5] 9 Pj^croo aiive. 4-590 

GcS 2 Post Horse Duty. 

637 5—559 

T. R. 16 Tolls. 1.6— 676 

E. R. 58f 
11 E. R. 530 

1 T. R. 222 Co’wiction. 


Excise 


2 T. R. 504- 
540 
R. 663- 


AtTORNEY's ClillTlFICATF. 6 T. 

Attoriity. Certificate 7 T. K. 25 

Attorney Certificate 1 B. & P. 4 

Attorney. Certificate 3 B. & P. 3S2 — 

Warrant of Attorney 1 Taunt. 47 

Attorney 2 Taunt. 398 

Mutiny 2T.R.96.270 

East India Company J 5 T. R. 612 

East India Company ^6 T. R. 727 

Ale Licem es 4 T. R. 4,53 

Revenue Odicers. Aciiou ... f I II. B. 289 — 
Revenut: Ofiicer.s. Action ...^2 E. R 255 
Impress. Greenland Fishery 1 6 E. R. 2SS 

} 9 K. R. 44— 

'4 T. R. 231 — 
368 

B. 102 — 


(«) 7 

—192 

-Sessions. V. 11 — 
624 

-Attorney. II. (>-80 
-Attoriuy. 111. 4-80 

-Attorney. H. 1-79 


-Attorney. 11. 7-80 


Inijiress. Greenland Fishery 
Insolvent Debtors 


1 H. 


R. 

R. 


172- 

457- 


Inaolvcnts 

House of Correction " 8 T. 

East India Judicature ^ ^ 

East India Company 5 T. R. 622 

East India Company 6 T. R» 727 

East Indies 1 B. & P. 274 

Excise C2 T. R. 381 

Excise— Permit | 5 T. R. 255 

Whale Fi.^hery 6 T. R. 224 

Ship's Rfausteu 3 T. Rf 406- 

Sliip's Register 4 


-Costs. XI. 8—226 


-Statutes. L 15-658 
-Insolvents. II. [a) 
5—382 
-Insolvents. 11. (a) 
4— 381 
_G lol. 2—353 
-Amendment. VI. 

2—44 


-Excise. 8, 9—321 


T. 

T. 


161- 

709- 


Ship’s Transfer ^ 

Ship’s Register 7 T. li. 308- 

Ship's Register 2 H. B. 399 

Ship's Register 

Ship's Register 4 E. R. 

Ship'.s Register 5 E. R. 

Ship's Register 6 E. R. 

(H E. R. 

Ship's Register 


-Ship. I. 3—637 
-Ship. I. 5—637 
-Insurance. IV. (a) 
4—396 

-Ship. 1. 7—638. 


Vol, 1L 


110 - 
407- 
147- 
231. 
515.517- 
523 

Shipps Register 11 E. R. 436 

E 


i: 


-Bankrupt. V. (5) 9 

—116 

-Ship. 1. 8 — 638 
-Ship. 1. lO — 638 
-Ship. 1. 16 — 639 

-Ship. LI 7, 18-639 
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Year of Rei^n. Title and Subject. 


George III. {continued.) 


2G 


28 


c. 60 


C.G3 


c. 73 
r.77 


c. 107 


c. 108 
c. 1 


t. 13 

c. 19 
c. 25 

C.26 

C.29 
c. 38 
C.20 

c. 34 
c. 37 


^ r. 38 


Shipps Register 

Ship’s Register 

Ship’s Register 

Ship’s Register 

Ship’s Register 

Ship’s Register 

Ship’s Register 

Prize Money 

Seamen 

Sailor’s Wages 

Excise Duties 

Excise Prosecutions 

Excise — Jurisdiction 

Militia-men exercising Trades 

Militia 


Coal Measure ..... 

J.OTTKUY Act 

Lottery 

Lottery 

Lottery 

Lottery 

Commercial Treaty 

Stamps 

Stamps 

Ship’s Registry 

Land Tax 


{ 


{ 

! 


Post Horse Duty , 

Post Horse Duty 

Witness — Parishioner 

Calico Patterns a 

Whale Fishery 

Ship’s Register 

Excise 


{ 

{ 

{ 


Stamp 

Malt Duties 

Revenue Officers — Action . 

Auction Duties.. 

Auction Duties 

Wool — Trial.,.,.,..,.,.,,,,...,,^ 


TERM REPORTS. THIS DIGEST. 

Vol. Page. Title. Page. 


12 E. R. 471 Stamps. IX. 1-G5r> 

1 M. & S. 2(52 Ship. I. 23—640 

1 B. & P. 483 

2 B. & P. 21 1 

2 Taunt. 5 

3 Taunt. 183 
1 Marsh. 7 

6 T. 11. 42G 

1 B. & P. 161 Ship. VI. 16 — 644 

2 Taunt. 141 Prize Money. .5 — 

598 

7 T. R. 56 Excise. 10—321 

6 T. R. 400 Excise. 1 — 320 

Prisoner. II. 1-591 

2 E. R. 362. 

375 Excise. 11 — 321 

3 T. R. 133 Poor Removal. V. 

{a) 9—555 

3T. R. 134 

6 T. R. 180 

7 T. R. 558 Poor Relief. HI. 5 

—526 

3 E. R. 205 Penal Statutes, (e) 

1—508 

1 T. R. 705 Affidavit. 1.57-25 

2 T. R. 654 Affidavit. 1.59-25 

4 T. R. 349 Lottery. 5 — 468 

577 

5 T. R. 338 Gaming. 5—352 

2Ii.B. 17.27. 

601 

6 T. R. 44 
6 T. R. 318 
1 N. R. 31 
2B.&P.215 
1 H. E. 70 

3 T. R. 632 

— 637 Post Horse Duty. 

5—559 

6T. R. 163 

6 T. R. 177 Witness. IV. (4) 1 

—729 


1 Taunt. 400 

6 T. R. 224 Statutes. HI. (p) 1 

—662 


13 E. R. 94 
6T. R. 438 

6 T. R. 642 Auction. 11. 2-8G 

644 

7 T. R. 174 Sheriff. II. (b) 8— 

633 


2E. R. 255 

3 E. R. 337 Auction. III. 1-87 

6 E. R. 392 ^Auction. III. 2-87 

3 T. R. 611 Penal Action. III. 

10— 50f> 
Penal Statutes, (e) 
1, 2—509 
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Year of Reicrn. Title and Subject. Tr.rnvi reports. 

Vol. Pao-e. 

George III. ® 

c. 53 Election Committee — Costs... 7 E. R. .507 

Election Committee — Costs... 11 E. R. 194 

c. 56 Insurance 15 li. R. 4 

Insurance 2 M. & S. 489 

riB.& P.318 

insurance ^ 346 

c. 57 Stage Coaclies — Drivcr^• | ^ 

«:.88 Vagrants 

29 c. 2(1 Hawkers | ^ 

c. 50 Duties on Advertisements 4 T. R. 127 

c. 53 Grecnlaud Fishery — Impress.. 6 E, R. 239 

c. 58 Corn 4 T. H. 7.51 

rilE. R. 180 

c. 08 Dealer in Tobacco -? 

on QQ Cl T. R. 0.57 

c.liii Pavinf^ Act 1 Taunt. 383 

c. Ixvii Durluiin Paving Act — Settle- (11 E. R. 93 — 

mcutl 

31 c. 10 I'rize Money 0 T. R. 427 

e. 1 3 Mutiny Act 3 11. B. 7 1 . 85 

V. xix Pcntioncfsei/ Poor r5 T. R. .587 

Bennondsty Poor 1 3 E. R. 9 

oi /I • flT. R. 768 — 

e. 21 (jame. Conviction 4 

e.25 Stamps ^1 E. R. 435— 

Slumps 2 E. R.415 

r3B.&P. 313. 

1 5G(» 

Stamps I N. R. 31 

S(ainj)s 1 Taunt. 99 

e. 30 Corn 4 T. R. 7.51 

e. 32 Eranking Letters 2B & P.141 

e. 39 Ships’ Articles 4 Taunt. 159 

c. 54 Slave Trade. Ships ^ l^G-r- 

c. .59 Evi<lence. Ships’ Articles ... • 1 Taunt. 380 
c. Ixi Paving Upper Ground Street,,. 4 T. R.*795 

c. Ixix Canal Act 1 B. & P. 2L3 

C.17 Process |14E.R.267- 

32 C.24 Prize Money 6 T. R. 427 

c. 33 Seamen. Arrest 5 ^ 

c. 34 Seamen 1 B. & P. 101 — 

c. 35 Sumps 1 Taunt. 78 

C.42 Masters in Chancery 3 E. & P. 129 

C.51 Stamps 5 T. R. 176— 

c. 53 Justices of the Peace 1 5 1. R. 338 — 

c. 57 Parish Apprentices. Prosecu- V ^ j; ^ 

tion 1 


THIS DIGEST. 

Title. Page. 
Costs. XI II. 5-227 


•Iit^?urance. VlII. 

(a) 14-17—409 
-Conviction, (t/) 9 
—194 
Penal Statutes. (7/O 
1—509 
-Penal Statutes, (n) 
1—509 
-Libel. 11. (5) 5.459 


-Vendor and Piir- 
cliascr, 11. (c) 6 
—707 

-Insurance. XU. {a) 
4—421 

-Poor Settlement. 
IV. (0 39—544 


.Conviction, (e) 2 — 
195 

-Stamps. VI. 2-054 


-Insurance.V. (5) 3 
—399 


-Practice. 1. (c) 10— 
571 

-Bail. III. (/) 18 
—104 

-Ship. VI. 10-644 


-Stamps. 11. 3 — 652 
.Certiorari. V. 5 — 
i«2 
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TABLE OF STATUTES. 


Year of Reign. Title and Subject. 

Georgk III. {continued.) 

32 c. 57 Apprentice. Settlement 

Apprentices 

c. 58 Quo Warranto — Infonnation 


TERM REPORTS. 

Vol. Page. 

J1 E R. 97 
15 E. R. 59- 

8 T. R. 467- 

1 E.R. 40-^48 


33 


Quo Warranto 

Quo Warranlo.-Double Plead- f 9 E. R. 469 

inc: 


Quo Warranto 

Derivative Titles 

c. 67 Prize Money 

C. Ixxx Wyrley and lisslngton Canal.. 
G. xeix Worcester Poor Bill 

c. ciii Portsmouth Paving Act 

c. 1 French Bills 

c. 2 Exportation of Arms 

c. 4 Alien Act 

Alien Act 

c.’ 5 Insolvent Debtors 

Insolvent Debtors 

Insolvent Debtors 


c. S Militia 

c. 9 Mutiny Act . 

c. 13 Bond 

r. 27 Insurance. Enemy 

Trading w itli Eneinies 

Insurance 

c. 35 Guardian of th(' Poor. ........ 

c. xlii Whitstable Fishery 

Whitstablc Company (;j‘ 

Dredgers 

c. 52 East India Company r — 

East India Company 

East India Company 

East India Company 

East India Company 
c. 54 Friendly Society Act 

Friendly Society Act 


2M. & S. 71- 


1 


2 M. S. 73 

6 P. R. 427 

7 E. R. 36S 
2 E. R. 418 

fl5E. R. 372- 

^6T. R. 44 
5 Taunt. 433 
C6T. R. 44. 50- 
I 246 

5 Taunt. 716 
|1J E. R. 231- 

( 13 E. R. 190 - 


I 1 423— 

I 

"6 T. U I SO 

i7 'i\ R. fijS — 


5 T. IR 7t;l 
1 1 E. ]E 7?0- - 
6'i' ii 26-«i 
1 E. R. tSO 


THIS DIGEST. 

Title. Page. 


—Poor Settlement. 

IV. (d) 44—540 
-Quo Warranto, (c) 

1— 604 

-Pleading. II. (c) 
12—514 
-Quo Warranto, (d) 

2— 605 


-Statutes. III. (?i) 1 
—661 


-Bail. 111. (/) 21 
— 105 

-Insolvents. 11. (e) 
8— 3H2 
-Insolvents. IL (a) 
6—382 
II I. 5-384 

—Insolvent:-. 11. (a) 

382 

-.lusli r of' Peace. 

(1. 8—445 
Pour H( l-t f. 111. 5 
— 52(» 

-Bond. 111. 12-1()5 


i 


;> B. ^ P. 194 

13 E. H. 5(> 

7 E. R. 353 


2 M. & S. .W 

(! T. R. 726— 

—Insurance. III. (a) 
2—394 

5 E. R. 214— 

1 R. & P. 273 

3 B. & P. ()0 
—605 

— Information. IL 1 
—377 


c. 62 
c. 66 


Lottery 

Prize 


L 

•{ 


3N. R. 435 

12 E. R. 280 Erieiidly Societies 

1—349 

14 E. R. 253 Poor ScUlement. 

IV. (i) 41—553 

2 H. U. 601 Lottery. 6—468 

2 E. R. 517 



TABLE OF STATUTES. 
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Year of Reign. Title and Subject. 

George III. (continued.) 

33 c. 6G Prize 

Prize — Distribution of 

Prize I 

Prize 

Prize — Appeal 

c,94 Navigation Shares 

c. cxvii Stawfortk and Ktud/ey* Canal f 

Company \ 

34 c. 9 French Propertj^ Bill 

French Property 

Trading with Enemies 

French Property 

c. 23 Calico Patterns f 

Calico Patterns \ 

c. liii Huddersfield Canal 

c. G8 Ship’s Registf.u 

Ship’s Register 

Shi})’s Register 

Ship’s Register 

Ship’s Register 

Ship’s Register 

Ship’s Register 

Ship’s IR^gisler 

Ship’s Register 

Ship’s Registt r ^ 

Ship’s Register 

Ship’s Register 

Shi|)*s Register 

Ship’s Register 

Ship’s Register 

Ship’s Register 


TERM REPORTS. TUTS DIGEST. 

Vol. Page. Title, Page. 

5 E. R. 22 AdinirHlty. II. G — 

21 

GE. R. 330 

3 B. & P. 8G. 

2GK 

2 Taunt. 11 
2 Taunt. 16 

6 T. R. 6S 

1 M. & S. 33 

G T. R. 44 

2 H. B. 33G 
1 E. R. 47G 

1 B. & P. 1 Aliens. IT. G— 39 

7 T. R. 51s Jeofails. 4 — 361 

1 Taunt. 400 

7 T. R. 37 

2 E. R. 399 Bankrupt. V. (h) 

9— IIG 

4 E. R. no Shin. 1. S— G3S 

5 £. R. 407 Shijx 1. 9. 10-G3S 

G K. R. 1 il Ship. 1. J|^G39 

8 E. R. 10 Ship. IlW-641 

234 Ship. J. 17-~G39 

51 I Ship. I. 18—639 

10 E. R. C8(> 

1 1 E. R. 438 

13 i:. R. 91 Ship. HI. 5— G42 

11 E. R.23() 

2 M. cV S. 40 

—225 
1 B. P. 4S4 
1 J'aunt. 3SS 

3 Taunt. 177 Ship. 1. 11, 13,14 

4 Taunt. 769 —638 

5 Taunt. GIG 
1 Marsh. 76 

G T. R. 28 Ifisolvents. II. (<'/) 

11—382 


e.G9 


c. 74 

C.77 

C.79 

C.80 
c. xrvi 


Insolvent Dedtoks 


Insolvent Debtors ....., 

Insolvent Debtors 

Insolvent Debtors 

Highways 

Excise. Prosecutions 
Trading with Enemies 

Slaves,.,,, 

Foundling Hospital .. 


7G — HI. G-384 

366 — IV. 1-384 

399 Insolvents. 11. («) 

10—382 

7 T. R. 305 Insolvents. IV. 2 

—384 

8 T. R. 49 Insolvents. IV. 3 — 

384 

1 B.&; P.477 Insolvents. II. (a) 

9—382 

8 T. R. 137 -Highways. IV. 1 

<srvQ 

6 T. R. 400 
I E. R. 488 

6 T. R. 657 Insurance. XII. 

4 42] 

4 Taunt. 635 Statutes. HI. (1) 

—661 
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TABLE OF STATUTES. 


TERM UKPOins. 

Vol. Pa;re. 


Year of Reign. Title and Subject. 

George III. {continued,) 

Dutch Property 3 B. & P. 81 


THIS DIGEST. 

Title. Page. 


35 


c. 16 

c. 63 
c. 66 
c. 63 


Franking Letters 2B. & P.142 

Stamps 1 N. R. 32 

Stamps on Policies 8 T. R. 160 

BE. R. 273. 

Policy Stamp 373- 


. c 

■[ 


. .16 E. R. 601- 

Policy of Ipsurance 2 N. R. 440 

Insurance 1 Taunt. 60 

, S‘^ Taunt. 169- 

Insurance Stamp < 173 ^.^31 


-Stamps. XII. 1, 2 
— 6o6 

-Stamps. Xll. 3 — 
656 


-Stamps 


XII. 6— 
66 (> 



Policy Stamp 

... 6 Taunt. 361 


Stamp 

I Marsh, lOO 

C.66 

Ransom 

... 8 T. R. 273 

C.77 

Bedford Level 

... 1 N. R. 187 

C.80 

Dutch Ships 

|8 T. R. 13- 


Dutch Commissioners 

...^3 B. & P. 76 


Dutch Commissioners 

... 2 N. R. 279 


Dutch Property 

... 1 Taunt. 326 


Dutch Commissioners 

... 4 Taunt. 337 

c. 92 

South Whale PislicTy 

... 3 Taunt. 536 

c. 94 

Navy Pay 

... 6 E. R. .541 

c. lOl 

Poou Removai 

... 8 T. R. 68 
ri E. R. 117^ 


Poor Removal 


I^oor Removal 


Poor Removal 


283- 
E. R. 663- 


.9E.R.97. 101- 


388- 


398- 


Poor Removal ^ 

Removal 


Poor 

Poor Removal. Costs .. 
Order of Removal. 


13 E. R. 61- 


C.113 

c. 121 

c. 125 


36 c. xiv 
c. XXX iii 

C.0O 


Suspen.f jg 
sion^ 

Settlement 2 M. & S. 463 

lixeise 2 R. & P. 633 

Prize 3 B. & P. 268 

Tnnceoi Wales (10 E. R. 369- 


-Ransom. 1 — 606 

-Insurance. IV. {a) 
7—396 


-Ship. VI. 17—616 

-Poor Beinovnl. V. 

(h) 14—666 
-Poor Sotllemcnt. 

IV. (/O 2- 610 
-Poor Removal. \’. 

{a) 3—664 
—Poor Removal. V. 

(6) 17 — 567 
-Poor itemoval. V. 

(«) 2—664 
—Poor Rcmov il. V. 

{a) 6 — 665 
-l^oor Removal. V. 

(fl) 7—666 
-Poor Removal. V. 

{a) 4—664 
-Poor Removal. V. 
{h) 16—657 


-Statutes. 111. {b) 1 
—659 

Prince of Wales 2 N. R. 424 

Prince of Wales 1 Taunt. 170 

Nortinvould Inclosure Bill 2 B. & P. 496 

Bedford Level 1 N. R. 189 

Metal Buttons fS T. K. 536 -Conviction, («) .3 

I 542 — 191 
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Year of Reiyjn. Title and Subject. term reports. rim digest. 

rrr / • j\ Vol. Page. Title. Page, 

t iEOilGE III. ® ® 

d7 c. 8 Prisoner's Notes 1 B. & P. 336 Prisoner. V, 9-593 

c. 33 Billettinuc Soldiers 7 T. R. 724 

c. 45 Bank Notes 7 T. R. 376,??. Affidavit. 1. 21-23 

Bank-Notes 8T. R.77.284 

Bank Notes 1 E. R. 17 

Bank Notes 2 E. R. 1 

^ fl B. &P. 76 Affidavit. 1. 81-26 

Bank Notes 11-32.176.344 

r. , XT 1^- Si 4H. 

hank Notes | 526 Tender. I. 2—670 

y . . HI • riB.&: P.180 IndielnKait. II. (e) 

<i:. 70 Inciliiig to Mutiny j 

.o o , w r4E. R.5G3 

e. ... Sp.amrn s W.ages p ^ p 57 VI. 1-64.3 

Seamen’s Wages 3 B. & P. 304 

(IN. R. 299. 

Seamen *xs Wages < 347 Ship. VI. 12, 13 — 

I 644 

c. 85 Pi isoner.s ( 1 B. & P. 330 

Insolvent Debtors ( I N. R. 306 

e.oo St.amps. IVoetor’. Certificate AtU.rn%. II. 2-79, 

Stamps 3 E. R. 326 Stamps. XL 1-055 

Stamps 1 B. ik P. 270 

Attoinies' Ceitificate 3 B. & P. 382 Attorney. II. 1-79 

At toniich’ Certificate 2 Taunt. 398 Attorney. II. 7 -80 

(8 T. R. 31 

e,97 American Treaty ^ 1 B. & P. 430 Insnrance. VI. («) 

\ 1—401 

e. loo Stamps 2 E. R. 417 

e. 107 Assessed Taxes 2 B. & P. 391 

c. 109 Dutch Prizes 8 T. R. 157 

Prize 3 B. 8c P. 80 

e.lll Stamps j4 h. K. 431 Stamp... XVI. d- 

c. 112 Insolvent Debtors Insolvents. 11. (fr) 

i — 3bJ 

Jiisolvent Debtors 3 E. R. 149 

Insolvent Debtors 3 B. & P. 326 

(3 B. & P. 30 

c. 117 East Lidia Trade J — 006 Insurance. VL (a) 

• ( 1—401 

13 E. R. 157 Indictment. 11. (t) 

.123 L NLAvvFuL Oaths < j 

, t G E. R. 419 Indictment. II. {e) 

Unlawful Oaths.. \ 2 g j^OO 

Unlawful Oaths 1 N. R. 5 

, S 1 N. R. 32 Stamps. Vll. 9— 

c. 1 36 Stamps •< ^ 

c. cxliv Croydon Inclosnre 2 B. & P. 89 

38 c. I Bank Act 7 T. R.376,n. Affidavit. 1. 21-23 

Bank Act 3 B. & P. 7 

c. 28 Trading with Enemies 1 E. R. 480 

C.40 Taxes.; 8 T. R. 468 Taxes. III. 2— 069 

c. 50 Aliens 2 B. & P. 363 Aliens. 1. 5 — 39 

™ , C7 T. U. 735 Practice. XL (c) 4 

Indictment. Certiorari. Costs 4 E. R. 228 Costs.Xll. 3 — 226 
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Year of Reign. Title and Subject. 

George III. {continued.) 

38 c. 54 Drawback. Excise 

c. 57 South Whale Fishery 

c. Ixiii Beverley and Barmslon Drain- 
age Act 

c. 76 Convoy Act 

C.78 Newspaper Publication... 

c. 86 Custom-House Officers ,. 

c. 87 Executors 

39 c. 13 Income Tax 

c. o7 OUenccs on the High Sea; 

Ollences on the High Seas ... 

c. 69 West India Dock Com pan 

Notice 

West In d ia Do ( • k (^om pa ny ... 
West India Dock Comj)any ... 
West India Dock Com])aiiy ... 
West India Dock Company ... 
West India Dock Comjjany ... 

c. 79 Print ers 

39 c. 85 Eiiibezzleincnt 

Einbezzlerneiit 

c. 113 Serjeants 

c. — Vlvcrsionc Inclosure 

39 40 c. 10 London Court of Requests 

c. 18 Bakers — Bread 

c. 40 London Dock Company 

c. 47 London Dock Act 

c. 67 Union 

t. 69 Jfest India Dock Company 

West India Dock Company 
West India Dock Company 
West India Dock Company 
Attornies^ Certificate 


TERM REPORTS. 

Vot. Page. 


THIS pICiST. 

Title. Page. 



—Mandamus. I. 4 — 

|16E. R. 376 — 
. 3 Taunt. 535 

12E.R.41 

. 2 B. & P. 209 

469 

. 10 E. R. 94— 

—Libel. II. (5) 6-459 

f 12 E. R. 273— 

—Officers. 11. (a) 6 


—488 

1 3 B. & P. 26— 

—Executors. II. 3 — 

907 

. 1 E. n. 173 

. 2 N. R. 91 

. 1 Taunt. 32 

'^1 5E. U. 115 

.^ 8 E. R. 18 
. 9 E. R. 165 
. HE. R. 583 
. I 2E. R. 518 
.. 5 Taunt. 536 

.iw 4 

C5 E. R. 313- 

— Penal Statutes, (o) 


1—509 

3 3 B. & ]>. 106- 

— Indictmenl. II. 

316-597 
.. 1 N. R. 5 

.. 2 B. &IM3 
.. 7E. K.486 

.. 13E.R. 161 

(d) 2—365 

C 8 T. R. 588- 

— Penal Statutes. ( 7 ) 

i 

1—510 

{ 9 E. R. 127— 

— Poor Rato. il. (5) 

..^12E. R. 527 

.. 1 Taunt. 74 

36— 522 

55 E. R. 115— 

—Action. IV. (5) 7 

—11 

..^8 E. R. 16— 

—Docks. 6—287 

.. 9 E. R. 165^ 

— Docks. 5 — 286 

.. IIE.R. 533— 

-Docks. 7—287 


c. 72 
c. 89 
c. 99 
c. 104 


Naval Stores 

Pawnbrokers 

Court of Requests 

London Court of Requests 

Court of Requests- Attorney 
LfOndon^QouTi of Requests 


3 B. & P. 386 

f 8 E. R. 53 Penal Statutes, {d) 

7 1—508 

C 12 E. R. 673 Penal Statutes. (//) 

I 1—509 

C2 E. R. 135 Statutes. 111. (c) 1 

i —660 

'5 E. R. 194 Costs. II. (5)3*215 

K. 47 f Attornev. HI. 2-80 
292 I Costs, ii. (5) 23— 
216 

8 E. R. 239 Costs. II. (5) 1-215 

336 Costs. II. (5) 4-215 

347 Costs. 11. (5) 18— 

216 
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Year of Reign. Title and Subject. tBrm tiePorts. this nioftsT. 

^ ttt / Page* Title. Page. 

George III. {continiieci.) ^ ^ 

39&40C.104 Undon Court of Requests 215 

London Conrt of Requests ... 16 E. R. 147 Costs. II. (6)6>M5 

London Court of Requests — C 1 M. & S. ^393 Costs. II. {b) 12 — 

Costs t 216 

London Court of Requests ... 2 B. & P. 5.98 Costs. II. {b) 2-215 

r , n . i X) , Cl N. R. 15^5 Costs. II. (M21 — 

London Court ol Reejuests ... < ^ ^ 

. ^ ^ , V 2 Taunt. 196 Costs. II. (b) 22-^ 

London Court ol Requests ... j . ^ 

London Court <if Requests ... 5 Taunt. 648 

c. 100 Unlawful Agreements | 6 E. R. 417 Conviction, (r^ S- 

Calieo Printers Conviction. W Li 

41 c. 10 Stamps 2 E. R. 415 

c. 11 Mutiny Act 4 Taunt. 77 

C.23 Poor Rate J5 E. R. 453 Poor Rate. IL (a) 

Poor Rale 12 E. II. 328 

C.38 Calico Printers J ^ Conviction. (^)^12 

r. 39 Foro^i ry 4 Taunt. 302 

c 46 Frivolous Arrests. — Costs 13E. R. 90 

c. 47 Militia. — Family Allowance... 13 E. R. 313 

r2 E. R. 148 Insolvents. II. (a) 

0 . 70 Insolvent Debtors J 12 — 3S2 

( 257 In8olveiits.V.3-385 

, , , ( 8E. R.55. 180 Insolvents. II. (a) 

Insolvent Debtors < ^^2 

Insolvent Debtors 3 B. & P. 394 

c. 109 Genenil Inclosure Act 2 M. & S. 85 

tJeneral Inclosure Act 5 'Jaunt. 367 

c. exx'v Koop\^ Patent 3 B. & P. .566 

c. 155 Alien.8 13 E. R. 457 

. rpi , * I 16 E. R. 126 Indictment.lv. (r) 

4 2 c. 36 rinviitLiiincr Letters 2 j 

c. 38 Excise. — Mai.t. — A ppeal ... 6 E. R. 511 Sessions. V. 12-624 

r? E. R. 140. 

Malt. — Conviction < 389 Conviction. (5) 13 

( —193 

\ 10 E. R. 569 Penal Statutes, (r) 

Malt Duty x I 5 jQ 

f 1 JNI. & S. 595 Assumpsit. I. (b) 

I 

c. 56 Stamps 6 E. R. 126 

, , f 4 E. R. 512 Military Law. V; 1 

c. 66 Volunteers < 4^1 

T Tx/r S ^ Conviction, (o) 13 

c. 76 Police Magistrates < ^ 

r 3 Taunt. 534 ^Insurance. II. 11 — 

I 390 

c. 77 Repeal of SoutA Sea Monopoly J 

( ny. 3—650 

c. 85 Misdemeanors abi'oad Practice. 

c. 89 Coal Measure | ^ 
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Year of Reign. Title and Subject. 

George III. [continued.) 

42 


TERM REPORTS. 

Vol. Page. 


THIS DIGLST 4 

Title. Page. 


c. 90 Servant’s Wages. Distress. Ap- f 6 E. R. 75 Justices of Peace. 

peal \ II. 9—445 


Militia 

Militia 
Militia . . 


43 


4 Taunt. 72 

c. 119 Illegal LoUenes 8 E. R. 568- 

c. — Eglon Inclosure 7 E. R. 485 

c. 20 Mutiny Act 4 Taunt. 77 

c. 40 Judgments. Costs 14 E. R. 343 

c. 44 Affidavit of B^il — Bank-Notes 4 Taunt. 231 

c. 46 Bail TO THE Sheriff — Costs ^ ^ 


I 9 E. R. 296 Military Law. IV. 

1— 481 

‘2 Taunt. 214 Military Law. IV. 

2— 481 


-Conviction, [d) 2 
—194 

-Costs. XI II. 9-228 


Bail to the Sheriff [ ^ 

Bail to the Sheriff | 


SheriH: II. (c) 31- 
636 

Costs. II. («) 3 — 
214 

13 E. R. 90 Costs. II. [a) lO— 

214 

Costs 14 E. R. 343 

Bail N. R. 76 Costs. II. (a) 4-214 

V^exatious AiTe.st 1 Taunt. 60 Costs. II. («) 2-214 

Costs of Execution 2 Taunt. 174 Costs. XI 1 1. 8— 228 

191 Attorney. IV. 9-82 

069 Payment into 

Court. IV\ 3-501 


Erivolous Arrest. 


, 35 1 auni. 1 /T 

(4 Taunt. 191 
. < OGl] 


Money in lieu of Bail 4 Taunt. 669 

Costsof Action on Judgment... 5 4 aunt. 264 

Co^ts 1 Marsh. 21 Costs. 111. 20-219 

^ (13 E. R. 313 Poor Relief. 111. 6 

e. 47 Mihtia— Poor j -—526 

c. 55 Corn])cn.saliou for Lands taken I 5 E. R. 534 Statutes. 111. (c) 1 

by Government ) — 659 

' 15 E. R. 517 InsuranceJI. 23 — 

391 


—Insurance. IX. (c) 
11, 13— 415 
-Insurance. IX. (c) 
14—415 

—Stamps. Xll. 7 — 
656 

—Bridges. 1. 8 — 17 1 

-Insolvents. IV. 5 — 
384 

—Insolvents. IV. 6- 
384 

—Non-residence 8 — 
486 

-Non-residence 7 — 
—486 


e. 57 

Convoy Act ^ 

Convoy | 

( 

M.&S. 4GB- 

1 

r 1 Taunt. 249 


Convoy 

Con\oy j 

J 250- 

'4 Taunt. 181- 


Convoy 

5 Taunt. 49 

e. 58 

Eelouioudy .celling fire < 

1 1 'Jaunt. 95- 

C.59 

( 

Bridges 

15 E. R. 594- 


Bridges 

< 

5 Taunt. 297 
8 V. R 55-^ 

c. 70 

Insolvent Debtors t 



( 

Insolvent Debtors | 

; d B. & p. 394 

1 

C.73 

Stamp Prosecutions 

"GE. R. 138 

c. 84 

^2M.&S. 534- 

1 

JSON-RESIDENCE < 


Ecclesiastical Leases 

^ 4 Taunt. 349 


Non-residciice 

5 Taunt. 2- 
—757 


Cause for Licence 

5 Taunt. 808 
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Year of Reign. Title and Subject. term reports. 
George III. 

43 c. 84 Registry of Licences 5 Taunt. 757 

Pluralities 5 Taunt. 757 

ri Marsh. 368 

Non-residence — 372— 

I ^^ 387-547 

Sot/f/i Whale Fishery 3 Taunt. 538 

(4 E. R. 512- 


THIS DIGEST. 

Tide. Page. 


-Non-residence. 10- 
486 


r. 90 
<.9G 
c. 99 


General Defence. Volunteers - 


t 


Property Tax Collector 7 E. R. 219 

Property Tax Collector 14 E. R. 510 

Distress 1 M. 606 

r. 108 Insolvent Debtors 6 E. R* 347 

Insolvent Debtors 7 E. R. 91 

c. 113 Murders beyond Sea | ^ Taunt. 26 

Volunteers | 4 E. R. 512 

218- 

Property Tax — Collector. 


121 


c. 122 

c. 132 
. cxxxiv 

c. 140 

0 . cxl. 

e. 141 


153 


fr E. R. 218 
(14 E. R. 510- 


Warehousing Act 12 E. R. 527 

Coa/s 2 N. R. 260 

Habeas Corpus |2M.&S.582- 

Brisiol Dock Act F- R. 429- 

Bristol Uurbour 1 M.& S.169- 

, „ U2 E. R. 07- 

Justices of the Peace j 

Justices of the Peace 16 E. R. 13- 

.Tusticies of the Peace 1 Marsli. 220 

Licence to Trade 9 E. R. 35- 

Navigation Act 12 E. R. 296 

Navigation Act 5 Taunt. 523 

13 E. R. 457- 


-Military Law. V. 

1-481 

-Bond. III. 12-165 


•Admiralty. 1. 12- 

20 

-Military Law. V. 

1—481 

-Indictment IV. 

(a) 8—367 
-Bond. 111. 12-165 


c. 155 Alien — Habeas Corpus. 


c. 160 
c. 161 


44 c. 13 


Prize 5E, R. 30 

Admiralty 2 N. R. 229 

Post-Horse Duty 8 E. R. 583 

Taxes 1 M. & S. 601- 

Seamen Escape after civil C 1 1 E. R. 25- 


— Hulxeas Corpus. I. 

1—35.5 

— Docks. 8 287 

— Interest L 5-439 
— Justices of Peace. 

1. 3—443 
— — 1. 4—444 

— Giiaranlie. 1-354 


-Aliens. II. 8—39 
Rail. Ill (/) 19- 
—104 
Habeas Corpus. 1. 
19—357 


Arrest 


c. 54 Volunteers — Arrest 8 E. R. 105- 

c. 64 Volunteers 1 Taunt. 510 

c. 78 Stamps 1 N. R. 272 

c. 90 Loyalty Loan 2 Taunt. 255 

c. 98 Post-House Duty 5 ® 


-Di.-tress. II. 6-284 
-Sheriir. H. [a) 16 
—6 13 

-Arrest. II. 14-58 


Post-Horse Duty 

Stamps 

Post-Horse Duty 
Stamps 


11 E. R. 530- 


|l3 E. R. 7- 
n5 E.R. 257- 


1 M.&S. 151- 


-Post- Horse Dutv. 

13—560 
-Post-Horse Duty. 

15— 560 

-Stamps. II. 12 — 

652 

-Post-Horse Duty. 

16— 560 
-Stamps. IV. 8 — 

653 



60 


TABLE OF STATUTES. 


Year of Reign. Title and Subject. • term reports. 

Vol. Page. 

George III. (continued.) v 

44r c. 98 Stamps 2M.&S. 288 

(\ N. R. 270- 


Stannps 


fl N. R. 

‘ j 1 Taunt. 


Agreement — Stamp 2 Taunt. 40 

Forging Stamp 4 Taunt. 300 

c. 108 Insolvent Debtors 

c. — St.Albaris re^^ulating Act 8 E. R. 41 

c. 8 Loyalty Loan 2 Taunt. 256 

c. 13 Post-Horse Duty 8E. R. 583 

c. 54 Jv'avigatiou 12 E. R. 296 

c. 72 Naval and military Prize 


THIS DIGEST. 

Title. Page. 


-Stamps. Xlll. I— 

656 

-Stamps. XIV. 1- 

657 


-Insolvents. II. (a) 
14—383 


-Insurance. IV, (/?) 

2—397 


Prize Money — Agent 


' 1 Taunt. 2 — 
167 

3 Taunt. 6^ — 


Ransom 


c. xi Cape of Good Hope 1 Taunt. 233 

‘ SIO E. R. 395- 

c. 37 Witness I 

_ f 12 E. R. 1-6- 

c. 43 Stamps < 

C.65 PropeixtvTax HE. R. 165- 

Pro})crty l ax 13 p]. R. 87- 

Properly Tax | 

f4 Taunt. 57- 

Property Tax — Annuity < 

I 105- 

c. 87 Soutliicarh Borough Court | E. R. 314 

Southwark Borough Court j E. R. 647— 

Southwark Bof'ough Court ^ Taunt. 


|4 Ta 


c. 106 Insolvent Debtors 


c. 1 35 Bankrupt — Proving Debts 


t 105- 

X 14 E. R. 344- 

I 15 E. R. 647- 

j 1 Taunt. 60 — 

' I 396 

j 8 E.*R. 180- 

C2 M.& S. 479 
. < —482- 


Bankrupt 1 Taunt. 71 

c. 1 39 Malt Duty 10 E. R. 569 

c. 2 License to Trade launt. 2^/— 

c. 4 Inferior Court 2M.&S. 348 

c. 14 Court of Requests 4 Taunt. 151 

c. 23 Trade to Foreign Dominions 1 Taunt. 227 
South American Dominions ... 3 Taunt. 538 

c. 35 Annual Indemnity Act 10 E. R. ^11 

Kxxviii rawing Act,,,,, J ^ Taunt. 1— 


— Bills of Exchange. 

1. (d) 1—143 
— Award. 11. (^) 5- 
89 

— Witness. JV. (h) 

1 1 — 7 30 
— Stamps. 111. 1. — 

(i53 

— Taxes. II. 1 — 6(i8 
— Taxes. 11 6— ()G8 
— Annuity V. 10 — 
54 

— Aimioiy. 111. 6 — 
51 

— Taxes. II. 2 — 668 
—Costs. II. (/>) 35- 
217 

— Costs. 11. (h) 7 — 
215 


-Insolvents. II. (a) 
13—382 

-Bankrupt. VII 1. 
(a) 3—124 


-Insurance. VI. (r/) 
5—401 


-Corporation. Ill; 
(h) 16—205 
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George III. [continued,) 

47 c. 57 Convoy 


TERM REPORTS. 

Vol. Pane. 


c. 57 Convoy 3 Taunt. 132 

^ Taunt. 214- 

C.71 Mihtia i 


TUIS DIGEST. 

Title. Page. 


-Military I.aw. IV. 

2--481 


c. xi Bristol 12 E. R. 429 

Bnstol Port I M. & S. 169 Interest. I. 5—439 

r4 Taunt. 63- 

c. 15 Mutiny Act \ 78 Assumpsit. V. (d) 

t 4—69 

Sale of Commissiohs in the | ^ ^aunt. 63 


Army 

c. 37 Trading Licence 


15 E. ll. .52 Insurance. II. 24- 

261—477 391 

15 E. R. 333 Certiorari. IV. 9- 

181 


C.74 Malt Duty ^ 

c. 98 Post-Horse Duty 1 1 E. R. 530 

c. Ill Local Militia Taunt. 71 

c. 123 Insolvent Debtors UO E. R. 408 Insolvents. 11. [a) 

J 16—383 

Insolvent Debtors i 2 M. & S. 201 Insolvents. IL [a) 

17—383 

c. 136 Licende to Trade 477— Insurance. II. 26, 

J 28, 392 

Licence to Trade J ^ Taunt. 67.5, 

(712, 717, 721 


c. 149 Stamps— Law § 1- R- 294 Prisoner. I. 12— 

I 591 

T j L5 E. R. 601 Stamps. XII. 3 — 

Insurance Stamps < ^ 


Stamps 

Stamp Duty 


Stamps — Bills of Lading. 


c. — Tewkesbury Trust | li. a. 00- 

c. 12 Mutiny Act , ... 4 Taunt. 78 

c. 13 Inclosure 2 M. & S. 82 

c. xvii Cape of Good Hope ^ 137 

C.60 Licence to Trade 



591 

15 E. R. 601- 

— Stamps. XII. 3 — 
656 

IG E. R. 416 

16 E. K. 208- 

— Copyhold VI. 6 — 
201 

1 M. & S. 709- 

— Attorney. V. 10- 
83 

2 M. & S. 88- 

— Stamps. X. 2-655 

340, 434, 445- 

— Stamps. II. 15, 16 
652 

3 Taunt. 116 — 

— Stamps. IV. 9-653 

4 Taunt. 20 — 

— Stamps. XL 2-655 

—876 

5 Taunt. 533 

1 Marsh. 204 

412 Stamps. 11. 11— 

652 

13 E. R. 155- 

—Poor Rate. II. (b) 
26—521 


Navigation Act — Importation 


['4 Taunt. 634 
' -856- 

' 863, 864 

13 E. R. 55- 


c. 68 -Parish Officers — Bastardy ^ 

Bastards 14 E. R. 278 

c.lxx City Lottery 5 Taunt. 120- 


-Insurance. II. 24- 
391 

—Insurance. IL 40- 
394 

-Bastards. III. 7 — 
140 

-Lottery, g — 468 
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Oeorge III. {continued,) ® *=* 

^Oc. Ixxxiv Tone Bridge E. R. 305 Bridges. I. 9-171 

r 12 E. R. 660- 

c. 121 Bankrupt < 664 Bankrupt. X. (//) 

t 6— l:U 

^ , fLlE. R. 427 Bankrupt. X. (^0 

Bankrupt | * 23—131 

^ 5 ^65 Witness. IV. (h) 

Bankrupt— W itness | 

, JIO'^E. R. 191 Bankrupt. 111. 13 

Bankrupt ^ ‘ 

Bankrupt 16 E. R. 253 


f 12 E. R. 660- 
Bankrupt 664* 

^ , ri3E.R. 427- 

Bankrupt 4 


lOE. R. 253 

„ , . c . 3 2M.&S. 197- 

Bankrupt — Surety | 

Notice to dispute Proceedings J ^ ^ ^ 

under a Commission... ( 

Creditors suing, estopped from f c c loo 

proving Debts 1 ^ ^ 


Partners. III. 11- 
497 


Aiitiuily Creditor 2 M. &: S. 5.52 

r2 Taunt. 181 Bankrupt. VI II. 

, , . J (i) 2—125 

Bankrupt— Creditor’s Lleclion < 246-— i^—Bail. ill. (/) 12 

( ' —104 

^3 Taunt. 47 — 

1 86 Venue. II. 34 — 

Bankrupt < 711 

i .526 — *— Bankrupt. I\^ 6- 

I 114 

Notice of disputing Con.inis- g^^kropt. IV. 9- 

I 114 

. f 4 Taunt. 327 Bankrupt. Vlll. 

15«'kri'pt J ,_,25 

. f 4 Taunt. 90- 

} 461-8.U 

Bankrupt 5 Taunt. 183 

Bankrupt Discharge from f ^ Taunt.797 

Covenants m Leases... | 

Bankrupt Marsh. 359 Lease. IV. (c) 5- 


Noticx of disjnitiiig Commis- j 
sion i 


Bankrupt 


i Qo Tvyr u f 16 E. R. 5G9 Penal Statutes, (r) 

{ 1_516 

c. 4 Annual Indemnity Act 14 E. R. 549 

. C16E. R. 374— Poor — Overseers. 1. 

c. 49 Overseers’ Accounts j ^ 

f 2 M. & S. 344 Mandamus. 1. 21 


c. 49 Overseers’ Accounts. 


Churchwardens. 


— I —470 

C.108 Impress 1 16 E. R. 167 Impressment. 12- 

Impress J 1 M. & S. 223 Impressmen^^H 

c. lx Bristol Canal Company 1 M. & S. 569 Evidence. IV. 6— 

c. 87 Brewing f 1 M. & S. 595 Assumpsit. I. (6) 

c. 100 Inclosure ^2 M. & S. 100 

c. evii Clapham -Parish of Settle^ f 2 M. & S. 468 Poor— Settlement. 

^nent I IV. (c) 53—545 


6 
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George III. 

{continued.) 
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r Stamps* IV 7 653 

f 2 



TABLE OF CASES. 


HEX r. 


TERM REPORTS. 

V,ol. Page. 


THIS DIGEST. 

Title. 


Paul, St. Deptford (hhab.) ... 13 E. R. 320 1 Settlement. IV. (e) 

C 2o 

Papie 5T.R.376,7?. 


Payton 


r. R. 1.53^ 


Excommunication. 1, 2, 3 


Peacock 4 T. R. 684 Quo Warranto, (c) 10 605 

Pearse 9 E. R. 358 Game. IV. 7 351 

Pembrokeshire, Justices 2 E. R. 213 Sessions. V. 15 624 

'““‘i '• Sf vi'\. s 

Pendleton {Inhah.) *. 15 E. R. 449 1 Settlement. IV. 

Penryn (Inhab.) 4T.ll. 13, n, 

Perring 3 B. & P. 1 51 Sheriff. 11. (c) 23 63G 

Perrott 2M.&S..379 Indictment. IV. (a) 7 367 

f6 T. R. 573 Outlawry. 1. 10, 11 490 

Perry ! <5 T. R. 453 Jury. 5 443 

^ (_ i78 Procedendo. 5 598 

Peter, St. Derby (Inhab.) 1 T. 11. oigj Poor Settlement. I 

of Mancroft in Nor- ^ t n irr 5 . . 

J isessions. 111. 3 '' 632 

J'etcr’s, St. Thetford, Church-? c n. C tvi , ,, 

wardens T. R. 364 j Mandamus. II. 25 474 

rPoor Setllemcnt. IV. [d) 

Petrox, St. Dartmouth, 4 T. R. 196 < 5 536 

* (Stamps. IV. 2, 3 653 

Philip, St. Birmingham, 5 ^ E* 624 Poor Settlement. IV. (c) 
(Inhab.) ( 626 48,49 532 

Phillips.., 6 E. K. ^ 

<'ol-|y .J. Physician. 2, 3 511. J2 

Pickerill 4 T. R. goo ^ 

Picton o E. K. jgr, f Conviction, (h) 1 1 193 


Poor Setllemcnt. IV. (d) 

5 536 


Philip, St. Birmingham, 
( Inhab.) 


Pickerill 4 T. R. goo ^ 

Picton o E. K. Conviction. jA) 11 193 

Piddlctrenlhide(Mai.) 3 T. R. W2 }’^’""'’ ^^ £^54, 

Pike 3 T. R. 31 1, /i. Quo Warranto, (c) 8 605 

Pike Braddock 1 T. R. 3, n. Quo Warranto, (c) 4 604 

Pinkerton 2 E. R. 357 Affidavit. III. 4 29 

Pixley 13 E. R. 91 Ship. III. 5 612 

Pooley 3 B. & P. 31 1 Post Office. 2, 3 561 

Potts, Softly, & Wood ; see Rex v. 7 

IJempsey S. C j 

f4 T. R. 572 Penal Statutes. W 1 509 

7 8 T, R. 639 Corporation. III. (a) 5 203 

Pratten 6 T. R. 559 Conviction. («) 1 191 

Preston (Inhab.) 13 E. R. 313 Poor Relief. III. 6 526 

TG T. R. 147 Bastards. IV. 9 141 

Price Je E. R. 323 Indictment. V. (a) 17, 18 

I 327 370 

Pridcaux 3 x.R. 311,??. Quo Warranto, (c) 8 605 

Priest I. , f, G T. R. 538 Conviction, (d) 4, 5 194 
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r?EX r. 

Prosser 

Pruct 

Pucklechnrch [Inhah.) 

Purley {hihah.) 

Quaiii^»ii {Inhab.) 

Ragsdale 

Rainbam (Inhab.) 

Rand 

Ravenstone ( Inhab . ) 

Read 

Reading 

l^eason 

Redfearne 

Rennett 


TERM REPORTS. THIS DIGEST. 

Vol. Page. Title. Page. 


( 1T.R.533,72. 

I 4 T. R. 17 
. 5T.R.37G,7i. 

. 5 E. R. 382 1 
, 16E. R. 126^ 


2 M. & S. 338 ^ 

5T.R.376.7;. 
T. I{. 210 

i 1 E.‘r. 531 1 

T. R. 3(51. n. 

:>T. R. 373 1 

IGE. R. 404^ 
1 K. R. ISO.n. 

(i T. R. 375 


WitncM. IV. (A) 2 729 

Poor Settlement. IV. (c) • 
35 531 

Poor Sctflement. IV. (e) 

21 542 

Poor SettlemcntJiV. (d) 

18 537 

Poor Settlement. Iv. (A) 

12 550 


Apprentice. 11 5G 

Poor Settlement. IV. (d) 


O'- 

2 537 

Bastards. HI. 4 

IJO 

Evidence. 11. 6 

309 

Military Law. IIT, 2 

481 

Indiclnunit. IL (/>) 5 

3GI 

JuristhcLion. 1. 12 

44 3 


4 T. R. 273 Penal Statutes. (?0 ^ *^^9 
2 T. R. 198 Mandamus. II. 30 475 


Remnant 

Rcynell (C/erh) 

Reynolds 

Rhodes 

Ribchester (Inhab.) 

Rice 

Richards 

Ricliardson 

Richmond (Duke) 

Uickinghall Inferior (Inhab.) ... 

Ring 

* m 

IWngwood (Inhab.) 


Ripon (Inhab.) 

Roach (Inhab.) 

Robins 

Robinson 

Rochdale Waterworks 

Rochester (Bishop) 

Koger.s 

Ronton- Abbey (Inhab.) 

Rudgeley (Inhab.) 

Rushall (Inhab.) 

Lushulmc ; 1 1 i t j • I II III II < i »• <« I « > • 


5T. R. 169 
6 E. R. 315 
(> T. R. 497 

4 T. R. 220 j 

135 1 

3 J':. R. .581 ^ 
8T. R. 634 
9 E. R. 469 

6 T. R. 560 

7 E. R. 373 1 
8T. R. 585 

1 M. & 8. 381 1 

9 E. R. 295 I 

6T..R. 2471 
6 T. R. 578, 72. 


Indictment. 11. (d)G 305 
New Trial. IV. (a) 3 185 

Habeas Corpus. 1. 7 356 

Justices of the IX*ace, 

• 111.4 445 

Poor Settlement. IV. 

(d) 28 *538 
Indictment. 111. (5) 3 367 

Highways' Vll. 4 300^ 

Pleading. H. (c) 12 514 

Quo Warranto, (a) 11 602 

Poor Settlement. IV. 

(c) 3 528 
Witness. I. (5) 1 724 

Poor Settlement. IV. 

(0g2 542 
48 545 

Poor Settlement. IV. 

(d)7 536 

Poor Settlement. IV. 

• (5) 9 528 


GT. U. G42 Affidavit. II. 5,6,8 28 


IKR, 184,w. 

1 M. & S. 634 Poor Rate. II. (c) 10 524 

12 E. R. 353 Poor Rate. II. (h) 20 521 

10 E. II. 569 Penal Statutes, (r) I 510 

2 T. R. 207 Sessions. IV. 3 623 


8 T. R. 620 
7 E. R. 471 
10 E. R. 325 


Poor Removal. V. (c) 

18 559 

Poor Settlement. IV. 

(c) 05 534 

Poor Settlement- IV. 

(c)25 530 
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'rABLE OF CASES. 


REX t). 

Russell 

Rutherford 

Ryton (Inhab.) 

Sainsbijjyr 

Salomons 

Salop {Jnhub.) 

Salter’s Load Sluice Navi^. 
Saltrein 

Samborn (Inhab,) 

Sampson 

Sandford (Inhab.) 

Sarjent 

Saunders 

Sayrr 

Saytrs 

Scainmonden (Inhab.) 

Scarborough ( Corporation) 

Scott 

Scullcoates (Inhab.) 

Seacroft (^Inhah.) 

Seale 

Seamcr (Inhab.) 

Seaton and Beer 

Seaton (Inhab.) 

Sepulchre, St, ‘(Inhab.) .. 

Shakespeare 

Sharpless 

Sharpness 

Shaw 

Shebbear (Inhab.) 

Sheepshead (Inhab.) 

Sheffield (hihab.) 

ShefFord East (Inhab.),,.,. 


TERM REPORTS. 

Vol. Paffe. 


THIS DIGEST. 

Title. 


\ 4T.R.53i,n. 

1 6 E. R. 427 Indictment. IX. 5 37S 

6T. R. 577, «. 

r. T R Settlement. IV. 

j 1. K. ^5, 


r Indictment. VI. (a) 7 370 

. rp p .ri ^ 

4 1. K. Justices of the Peace. 

t IV. (a) 1 446 

1 T. R. 249 Conviction, (d) 6 194 

13 E. R. 95 Sessions. III. 4 622 

4 T. R. 730 Poor Rate. II. («) 20 519 

I T.R. 724,71. 

3 T. R. 609P«®'‘ Settlement. IV. 

( (?) 6 5jl 


3 T. R. 609^ ocLucmciiu IV. 

( (?) 6 5jl 

11 E. R. 231 1 3S2 

1 T" T> ool fPoor Settlement. IV. 

1 T. R. 2bl 4 

5T. R. 466 20.1 

3 E. R. 119 Quo Warranto. (6) 9 604 

5 T. R. 376, n. 

6T. R. 571,71. 

T p 21 * 7/1 f P<^’or Settlement. IV. 

J i. K. 4/4 I 

2 T. R. 732, V, Mandamus. I. 8 469 

Q rp p C JVjor Rate. II. (b) 12 5?0 

3 T. R. j 6 

lo r; ^ 5 Poor Rate. II (a) 22 520 

K. 40| II. (c)li 524 

( Poor Settlement. iV. 
2M.f4S.472-^ (c) 75 535 

I IV. (e) 54 545 

(8 R, 508 Conviction. (//) 13 192 

'[ (^/)2, 3 194 

/ r» rrt f Poor SeUkiucnt. iV. 

(0 3154.5 

2 T, R. 454, n. 

7 T. H. 373 Certiorari. V. 1,2 181 

5 3 T. U. 718. 

I 724, n. 

] 10 E. R. 83 ) Abatement. II. (h) 7 

I 87 I Abatement. V. 4 4- 

4 T. R. 777 Jndiclinent. VII. 1 3U 

( 1 T. R. 228 Affidavit. HI. 2 29 

. J 2 T. R. 47 Certiorari. 111. 4, 5, 7,8, 

( 9,10 180 

f 5 T. 11. 549 Mandamus. II. 28 474 

1 12 E. R. 479 Evidence. I. 1 308 

1 1 ? p » 7 <T 5 Settlement. IV. 

^ I (d) 32 539 

1 r 17 p Ro 5 Settlement. IV. 

. Ij K. 

, 2 T. R. 106 Highways. III. 1,2 358 

. rr p S F^<^or Settlement. IV. (c) 

• 4 r. R, 806 J 45, 46 53 ’ 


L , 

15 E. R. 59 1 



TABLE OF CASKS. 




THIS pIGEST. 

Title. 


Paofe. 


3 T R 141 1 Papers. I. 


TERM REPORTS 

Vol. Page* 

KhX r. 

Shelley 

Shepherd T. R. 3Sl Quo Warranto, (i) 1 

Sherborne [Inhab.) ^ E* R. <537 Poor Rate. H. {b) 5 

Shinficid irnhab.) 1* E. R. 541 )^8 

Shone ^ E* R. Sessions. V. 12 

Shoreditch (Cofftmisnioners) .... 4 T. R. 701 Sessions. V. 4 

Sikes 7 T. R. 56 Excise. 10 

Sinclair ....L 6 T. iL578, n. 

Skingle 7 T, R. 549 Poor Raie. II. (d»5 2 . 

Skipland 1 T. R. 49o‘[ 1’“"^ 

Skone 6 E.*R. 514 ‘ Sessions. V. 12 

Slow 5 T. R. ;j7a, n. 

Smarden {Inhab.) 13 E. R. 452 J 538 

r> T. R. 573 Quo Warranto, (a) 15 603 
7 T. R. 80 Justices of the JPtace. 

IV. (a) 3 44G 

^ rp 58S ^ Conviction. (5^ 2 193 


S85 

603 

520 

• 

530 

624 

623 
821 

524 

530 

624 


lib 


^ ] Penal Statutes. (/) 1 
J 2 B. & P. 127 Indictment. Vlll. 5 

* O IV I t*. O .1 i m 


21M.&S. 406 
JM Si S, 582 


510 
371 

Corporation. 111. (^) 15 205 
Corporation. 11. 10 203 

111. (o) 11 203 

V. 6, 7 208 

Mandamus. III. 1 475 

Affidavit. II.* 16 28 

Conviction, (c) 2 .193 


Somersetsljire Commissioners of 
Sewers 


583 

anthic.s 3 T. R. 351 

oloiTJons 1 T. R. 249 

- . f6T. R. I96,w. 

^omer..et (In/iab.j j j^3 ^ 3^3 Bridges. ,1. 9 

8 T. R. 3121 

7 E. R . 70 > Sewers. I , S, 4, 5. 6 

9E. K. 109) 

Soper 5 T. R. 178 Bastards. IV. 2 

South Bc-ii.ilcct (Inhab . ) 1 M. & S. 154 ^ ^ 

5 T. R. 664, 7 Poor Settlement. 1V^ 

7j (e) 45,46 544 

6 T. R. 

j G E. H. 

S^mthowram {Inhab.) 4 T. R. 


South Lynn {Inhab.) 


Southerlon 


i; 


157 

126 


IV. 


Sowerby {Inhab.) 2 E. R. 

f 2 T. R. 


Witness. IV. {h) 6 
Indictment. IV. (c) 1,2, 
3,4 

Attorney. IV. 13 
Pour Removar. V. (c) 
17 

C Poor Settlement. IV. 

X • (t) 2 

198 Information. I. 2 


143 

353 


i:i 

csi 

HI 

543 

544 
729 

368 

82 




558 


276 


527 

376 

178 

606 


I 2 T. R. 1 96, n. Certiorari. I. 7 

Spearing IT. R. 4, w. Quo Warranto, (^d) 8 

Spencer QT.R.733,n, 

Spiller ; see Rex v. Edyvean,S.C. 

Spottiswoode 5 T. R. 437, n. 

- C Corporation. 1. 6 

.1 1 T R. 1, 3,4< Quo Warranto, {a) 6,7 602 

t I (r)2,3,5 604.5 

7 


Stacey 
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TABLE OF CASES. 


TERM REPORTS. THIS DIGEST. 

Vol. Page. Title. 

REX f. 

Steward (Inhab.) 6 T. R. 196, n. 

„ _ , , C3 T. R. 646 Mandamus. 11.21 

Stafford (Morjats) ^ ^ 521 Dev,se. X. 23 

r Stafibrd {Mayor) 4 T. R. 689 Amendment. 1.21 


Staffordshire {Justices) 


7 E. R. 521 Devise. X. 23 276 

" 4 T. R. 689 Amendment. I. 21 41 

"7 T. R. 81 Sessions. V. 14 624 

3 E. R. 151 Sessions, V. 16 624 

I 7 E. R. 549 Poor Removal. V. (c) 

I 6 558 

‘ 12 E. R., 572 Sessions. V. 6 623 

280 Friendly Societies. 1 349 

IsT. R. 340 Poor Rate. II. (cl 7 523 


r. ^ ^ J. 1 ICIJUIJ j. 

Poor Rate. II. (c) 7 


Standon {Inhab.) 2 M. & S. 461 1 Settlement ^ IV. 

Standon Massey (Inhab.) 10 E. R. 576 Scttlement^^^. 


Staniforth and Keadby Canal 7 , 33 Mandamu.s. 11. 10 

Company \ 

*• • , .. r Poor Relief. 111. 8 

Stanley cum Wenthorpe 1 ,5 j, ^ 35^^ J Settlement. 

{Inhab.) j ^ 

Stannard 4 T. R. 161 


Stannini^ton {Inhab.) 


Stanwix {Inhab.) 
sStartifant 


3 T. R. 385 ^ 

I 

5 T. R. 670 - 
7 T. R. 60 


Stead 8 T. R 143 Intliclmtn; 


Poor Relief. 111. 8 527 

Poor Settlement. IV. 

(/t) 4 554 
Certiorari. I. M 179 

Poor Settlement. IV. 

(f) 1 528 

Poor Settlement. JV. 

(/>)3 527 
Poor Rate II. (b) 11 526 


r Indictment X. i 
i. R. 244 J Information. II. 1 
I^PU adiny^. 1. (c) 3 


St even ton 


(2 E. R. 362 Excise. II, K: 13, 14, 

.5, t6, 17 321,2 

3 E. R. 213 Corporal urn. Vll. 6 210 

4 E- R. 17 Corporation. Vil. 7 210 

IGE. R. 3031^'^"*' {") 


Sten art 


St. Martin at Oak {Inhab.) xi. 

St. Micbatd in Coventry ], 15 Settlement. IV. 

{Iiifiah.\ 3 * ‘ I (e)33 543 

Stobbs 6 T. R. 735 Arrc.<=t, II. 22 5H 

Stock 2 Taunt. 339 Indictment. II. {a) 2 364 

Stoke {/«/,. ft.)...! 2T. R. 45l{P“‘^‘- 

Stoke upon Trent (Inhab.) 10 E. R. 496 ^ Settlement.^^ IV. 

Stokes 2 M. & S. 71 Q,uo Warranto, {d) 2 605 

Stokesley {Inhab.) 6 T. R. 757 1 Settlement.^^ IV. 


5 3 E. R. 
14 E. R. 


Stoke {Inhab.) 

Stoke upon Trent {Inhab.) 


1 15 E. R. 5G: I ’ 


2 T. R. 451 


f6T.R.527,9 Indictment. I. 1, 2 
11 E. R. 639 Game. IV. 12, 13 


Stone {Inhab.) . 


Stonegate, St. Helen, (Inhab.) 


"6 T R. 56 (Poor Settlement. IV. 

< (a) 4 527 

[ 295 ( IV. (e) 35 544 

I E. R. 285, n. 


Storrington {Inhab.) {? T. r! 136} 


Poor Settlement. IV. 

(0 17, 18 552 
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REX ». 

Storford {Inhab.) 


TERM REPORTS. 

Vol. Page. 


Tin/ DIGEST. 

Title. Page. 


Stow Market [Inhab.) 9 E, R. 211 | 

Stratford-upon-Avon 11 E. R. 176 1 


(Justices of Peace. I. 8 444 
4 T. R. 596^ Poor Removal. V. [b) 

I 2. 4 556 

( Poor Settlement. IV. * 

. (c) 4 528 

Poor Settlement. IV. 

(d) 25 538 

StraUord-upon-Avon (Mayor) R- 

Streatham 2 M. & S. 468 1 545 

S tret ton 4 T. R. 200, n. 

2 Tk R. 395 Poor Overseers. I. (a) 

406 


StubLs 

Sudbrooke [Inhab.) 4 E. R. 356 

Suddis 1 E. R. 306 


4, 5, 6, 8 516 
Poor Settlement. IV. 

. (c) 64 534 

Habeas Corpus. II. 2 *357 

^ Military Law. H. (a) 4 481 

Siiflblk [Justices) 15 E. R. 590 Dissenters. 2 283 

4 Taunt. 818 SberilV. II. (^0 H, 15 633 

(Poor Settlement. IV. 

C 1 T. R. 778 3 (c) 4.3 532 

\ 2 T. R. 376, 9 j Poor Settleiru'nt. JV. 

( (e) 51, 52, 53 532, 533 

6T.R. 19C,n. 

Statutes. I. 9, 10 658 

Sessions. V. 11 624 

Insolvent Debtors. III. 

6 384 

IM.&S. 479 Mandamus. 1. 24 471 

7 T. R. 452 5 Sheriff: JJ. (c) 12,13, 


{Shaifof).... 
Sulgrave [Inhab.) 
Surrey [Inhab.) .. 

Surrey [Justices) . 



239 I 

I 1 Taunt, 159 Sheriff'. 11. («) 9 
Surrey [Shn/tf') ^ *2 E. R. l8l Bail. 111. (c) 6 

I I.'' I) 


16 6^>5 

632 

100 

9 E. R. 467 Sheriff: JI. (e) 23 ( 16 

I 11 E. R. 591 Sheriff: II. (5) 12 634 

1 Marsh. 75 Sheriff*. II. (c) 34 6-^6 

r 7 nr P 107 J Poor Rate. II. (,/ ) 3 525 

I / 1. n. 1U7 I Removal. V. ft ) 8 558 

Susse x [Justices) ^15E. R.206,8 Poor Rate. II. (y ) 12,1 3 526 

I 1 M. & S. 631 •) CertiOTari. II. 7. 8 179 

656 

Sutton (Inhab.) 

‘ “ 657 


I 7;: 

J 1 E. R. 65 

5 T. R. 65 


(Poor 


Swallow 8 T. R. 284- 

Sweet 9 E. R, 25 

SiviJ't 8 E. R. 584,7?. 

Symonds 1, E. R. 189 

-’ynimoiis 4 T. R. 223 

Tappeiidcn 3 E. R. 186 


Settlement. IV. 

(c) 42 532 
Poor Settlement. IV. 

(c) 73 535 
Conviction. 0) 4 192 


(d)7 194 

Bastards. 111. 6 140 

Post Horse Duty, 14 560 

Conviction, (c) 4 194 

Quo Warranto, (a) 17 603 

Corporation. IV. 10 207 


TMigg [Inhab.) 1 E. R. 528{ 

T.-'irrant Launceston (7?///^ | ^ E 


(c) 19 542 
Settlt'inenl. IV. 

CO 7 546 
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TABLE OF CA3ES. 


REX 

Tate 

Tattersall 

Taylor «... 

'Taylor 

Taylor 

Teal 

Terret 

Terrington {hifuib.) .... 
Terrott 

Testerlon [Inhab.) 

Testick 

Tewkei»bury (burgesses) 
Tkames-Ditton (Inhah.) 
Thuxted 


TERM REPORTS. THIS DIGEST. 

Vol. Page. Title. Page. 

4 E. R. 337 Quo Warranto, (a) 14 603 

1 N. R. 93, n. Indictment. II. (b) 10 36i 

3 B.& P.596,?i. Indictment. II. (d) 3 365 

15 E. R. 460 Game. III. (a) 7, 8 3.50 

2M&S.147,7?. Conviction, (r/) 10 191 

( 11 E. R. 307 New Trial. IV. (a) 2 485 

\ 309 Witness. HI. 1 726 

( 13 E. R. 4 Certiorari. III. 15 180 

2 T. R. 735 Certiorari. IV. 1, 2 181 

15 E. K. 471 Witness. IV. (h) 12 730 

3 £. R. 50G Poor Rale. II. (a) 17 519 

r rr x> oAQ ( Poor Settlement. IV. 

5 T. R. 258 1 ^^2 

IE. R. 181,n. Indictment. II. (5) 8 364 

13 E. R. 155 Poor Rate. II. (b) 26 521 

1 T. R.360,w. 

2T. R. 528, n. 


Thelwall 

Theodorick 

Thetford (Mayor) 

Thistleton (Inhab.) 

Thompson 

Thornton..’ 

Thwailes (Inhab.) 

Tibbenham (Lihab,) 

Tindal 

Tolpuddle (Inhab.) 

Tolley 

Tomkins 

Tone River, Conservators of 

Took 

Tooley 


6T. R.530,n. 

8 E. R. 543 Corporation. III. (b) 9 204 
8 E. R. 270 Mandamus. I. 10 469 


6 T. R. 185 

T.R.648,n. 
|2 T. R. 18 
h T. R 152 
I 8 T. R. 222 
5 T. R. 376, «. 


Poor Settlement. IV. 

(c) 69 535 

Conviction. (5) 3 192 

(6)6 19 J 

(c) 3 193 

Game. IV. 10 352 


4: E. R. 294 
1 M.&S.6G9 

9 E. R. 388 
15E.R.339.W. 


Corporation. III. (6) 1 1 205 
Poor Seltlemerit. IV. 

(i) 42 553 

Poor Removal. V. (a) 

2 554 

Certiorari. IV. 11 181 


4 f Poor Settlement. IV. 

4 (t) 13 54i 

3 R. R. 467 Game. IV. 1 35! 


fS E. R. 180 Ruolvenl Debtors. II. 

\ {«) 13 38i 

I 091 } (") 1- 2 662 

^6T.R. 528, H 

3 T. R. (i9 Post Horse Duty. 1, 2 559 


Top croft 

2T. R. 50, yi. 

Topham 

(4 T. R. 126 
1 12 E. R. 546 

Topsham (Inhab.) 

7 E. R. 466 

Treble (/» Scflc.) ......... 

2 Taunt. 328 

Trelawney 

1 T. R. 222 

Truro, Burgesses 

2 E. R. 7^, «. 

Tunstead and Happing (Guar* 

ja T. R. 523 

dians of the Poor) 

C 13 E. R. 228 

Turner 

> 15 E. R. 570 

Tweedale 

7T. R.153,n. 


fLi})eI. II. (a) 2 459 

i II. (b) 5 459 

(PoorRate.il. (/) 7 525 

fPoor Settlement. IV. 

\ (d) 26 538 

I Removal. V. (b) 1 556 
Indictment. II. (5) 1 364 

Conviction, (a) 7 192 

C Poor Settlement. IV. 

I (d) 3 536 

Indictment. III. (c) 1 367 

Certiorari. III. 12 180 
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REX !>. 

Tynemonth {Inhal.) 

Uflon (Inliab,) 

Ullesthorpe {Inhab.) 

Ulverstone [Inhah.) 

Under Milbeck {Inhab. 

Upwell {Inhab.) 

Urquhart and Sparrow .... 

Utlep 

Vaux 

Villcnenve 

Vincent 

Waddinj^lon 

Wakefield 

{Inhab ) 

Walker 

Wallace 

Wallis 

Walsh 

H^alter 

Waltoii'in Ic Dale {Inhab,) 

vVaiit:i”;e {Inhab.) 

V/arblii)y;ton {Inhab.) 

IVani roper 

Warfield {Inhab.) 

Waring 

Warksworth ( Inhab . ) 

Warley {Inhab.) 

Warlow 

W^arner 

Watson 

Webb 

Webber 


TERM REPORTS. 

Vol. Page. 


IS DIGEST. 

Title. 


12 E. R. 46 Poor Rate. II. (c) 4, 5 523 
("Poor Settlement. IV. 

ST. R. 251 -j (/) 17, 18 547 


ST. R. 251 ^ (/) 17, 18 547 

\ IV. (i) 23 ^52 

8T. R. 465{ 552 

~ T' T> KHA fPoor Settlement. IV. 

- T. R. 564 ^ .s 20 530 


5 T. R. 387 
7 T. R. 438 . 


(c) 20 530 

Poor Settlement. IV. 

•(cj72 535 
Poor Settlement. IV. 
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